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Presidential  Documents 


Proclamation  8302  of  October  3,  2008 

Fire  Prevention  Week,  2008 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Fire  Prevention  Week  is  an  opportunity  to  call  attention  to  the  importance 
of  fire  safety,  especially  in  the  home,  and  to  honor  our  Nation’s  firefighters 
for  their  heroism. 

Americans  can  help  reduce  home  fires  by  taking  simple  steps  such  as 
regularly  inspecting  furnaces  and  fireplaces,  keeping  space  heaters  at  least 
3  feet  from  flammable  materials,  and  checking  the  condition  of  electrical 
cords.  Making  sure  that  smoke  alarms  and  fire  extinguishers  work  can  also 
help  minimize  the  impact  of  home  and  building  fires.  I  encourage  all  Ameri¬ 
cans  to  remember  this  year’s  theme — “It’s  Fire  Prevention  Week:  Prevent 
Home  Fires!” — and  to  check  their  homes  for  fire  hazards  to  help  prevent 
disasters. 

Across  our  Nation,  firefighters  put  themselves  at  risk  to  protect  our  commu¬ 
nities,  and  their  selfless  dedication  has  saved  countless  lives.  America’s 
Bravest  hold  a  cherished  place  in  our  hearts,  and  we  honor  those  who 
have  paid  the  ultimate  price  to  protect  citizens  in  harm’s  way.  The  sacrifice 
of  these  men  and  women  is  an  inspiration  to  all  and  epitomizes  the  true 
meaning  of  heroism. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  5  through  October 
11,  2008,  as  Fire  Prevention  Week.  On  Sunday,  October  5,  2008,  in  accord¬ 
ance  with  Public  Law  107-51,  the  flag  of  the  United  States  will  be  flown 
at  half  staff  on  all  Federal  office  buildings  in  honor  of  the  National  Fallen 
Firefighters  Memorial  Service.  I  call'  on  all  Americans  to  participate  in 
this  observance  through  appropriate  programs  and  activities  and  by  renewing 
their  efforts  to  prevent  fires  and  their  tragic  consequences. 


* 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
October,  in  the  year  of  our  Lord  two  thousand  eight,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  thirty-third. 


[FR  Doc.  E 8— 24016 
Filed  10-7-08:  8:45  am] 
Billing  code  3195-W9-P 
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Title  3 —  Memorandum  of  October  3,  2008 

The  President  Designation  of  Officers  of  the  Office  of  the  Director  of  Na¬ 

tional  Intelligence  to  Act  as  Director  of  National  Intelligence 


Memorandum  for  the  Director  of  National  Intelligence 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Federal  Vacancies  Reform 
Act  of  1998,  5  U.S.C.  3345  et  seq., 

it  is  hereby  ordered  that: 

Section  1.  Subject  to  the  provisions  of  sections  2  and  3  of  this  memorandum, 
the  following  officers  of  the  office  of  the  Director  of  National  Intelligence, 
in  the  order  listed,  shall  act  as  and  perform  the  functions  and  duties  of 
the  office  of  the  Director  of  National  Intelligence  (DNI),  during  any  period 
in  which  the  DNI  and  the  Principal  Deputy  Director  of  National  Intelligence 
have  died,  resigned,  or  otherwise  become  unable  to  perform  the  functions 
and  duties  of  the  office  of  the  DNI,  until  such  time  as  the  DNI  or  the 
Principal  Deputy  Director  is  able  to  perform  the  functions  and  duties  of 
the  office  of  DNI: 

(a)  Director  of  the  Intelligence  Staff; 

(b)  Deputy  Director  of  National  Intelligence  for  Policy,  Plans,  and  Require¬ 
ments; 

(c)  Deputy  Director  of  National  Intelligence  for  Analysis; 

(d)  Deputy  Director  of  National  Intelligence  for  Collection; 

(e)  Director  of  the  National  Counterterrorism  Center;  and 

(f)  National  Counterintelligence  Executive. 

Sec,  2.  National  Security  Act  of  1947.  This  memorandum  shall  not  supersede 
the  authority  of  the  Principal  Deputy  Director  of  National  Intelligence  to 
act  for,  and  exercise  the  powers  of,  the  Director  of  National  Intelligence 
during  the  absence  or  disability  of  the  Director  of  National  Intelligence 
or  during  a  vacancy  in  the  position  of  Director  of  National  Intelligence 
(National  Security  Act  of  1947,  as  amended,  50  U.S.C.  403-3a). 

Sec.  3.  Exceptions,  (a)  No  individual  who  is  serving  in  an  office  listed 
in  section  1  in  an  acting  capacity,  by  virtue  of  so  serving,  shall  act  as 
DNI  pursuant  to  this  memorandum. 

(b)  No  individual  listed  in  section  1  shall  act  as  DNI  unless  that  individual 
is  otherwise  eligible  to  so  serve  under  the  Federal  Vacancies  Reform  Act 
of  1998. 

(c)  Notwithstanding  the  provisions  of  this  memorandum,  the  President 
retains  discretion,  to  the  extent  permitted  by  law,  to  depart  from  this  memo¬ 
randum  in  designating  an  acting  DNI. 

Sec.  4.  This  memorandum  supersedes  the  President’s  memorandum  of  De¬ 
cember  20,  2005  (Designation  of  Officers  of  the  Office  of  the  Director  of 
National  Intelligence  to  Act  as  Director  of  National  Intelligence). 
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Sec.  5.  This  memorandum  is  intended  to  improve  the  internal  management 
of  the  executive  branch  and  is  not  intended  to,  and  does  not,  create  any 
right  or  benefit,  substantive  or  procedural,  enforceable  at  law  or  in  equity 
by  any  party  against  the  United  States,  its  agencies,  instrumentalities,  or 
entities,  its  officers,  employees,  or  agents,  or  any  other  person. 

Sec.  6.  You  are  authorized  and  directed  to  publish  this  memorandum  in 

the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  October  3,  2008 


[FR  Doc.  E8-23954 
Filed  10-7-08;  8:45  ami 
Billing  code  3910-A7-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  FAA-2008-0024;  Airspace 
Docket  No.  08-AGL-4] 

Amendment  of  Class  E  Airspace;  Black 
River  Falls,  Wl 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  action  confirms  the 
effective  date  of  the  direct  final  rule  that 
amended  Class  E  airspace  at  Black  River 
Falls,  WI,  published  in  the  Federal 
Register  August  6,  2008  (73  FR  45606) 
Docket  No.  FAA-2008-0024. 

DATES:  Effective  Date:  0901  UTC 
October  8,  2008.  The  Director  of  the 
Federal  Register  approves  this 
incorporation  by  reference  action  under 
Title  1,  Code  of  Federal  Regulations, 
part  51,  subject  to  the  annual  revision  of 
FAA  Order  7400.9  and  publication  of 
conforming  amendments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Enander,  Central  Service  Center, 
System  Support  Group,  Federal 
Aviation  Administration,  Southwest 
Region,  2601  Meacham  Blvd.,  Fort 
Worth,  TX  76193-0530;  telephone  (817) 
222-5582. 

SUPPLEMENTARY  INFORMATION: 

History 

The  FAA  published  a  direct  final  rule 
with  request  for  comments  in  the 
Federal  Register  August  6,  2008  (73  FR 
45606),  Docket  No.  FAA-2008-0024. 
This  rule  amended  Class  E  airspace  at 
Black  River  Falls  Area  Airport,  Black 
River  Falls,  WI.  The  Fi^A  uses  the  direct 
final  rule  procedure  for  non- 
controversial  rules  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 


advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  comment,  was  received  within 
the  comment  period,  the  regulation 
would  become  effective  on  September 
25,  2008.  No  adverse  comments  were 
received;  thus,  this  notice  confirms  that 
the  direct  final  rule  became  effective  on 
this  date. 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

***** 

Issued  in  Fort  Worth,  TX,  on  September  25, 
2008. 

Donald  R.  Smith, 

Manager,  Operations  Support  Group,  ATO 
Central  Service  Center. 

(FR  Doc.  E 8— 23770  Filed  10-7-08;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2008-0003;  Airspace 
Docket  No.  08-ASW-1] 

Establishment  of  Class  E  Airspace; 
Lexington,  OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  action  confirms  the 
effective  date  of  the  direct  final  rule  that 
established  Class  E  airspace  at  Muldrow 
Army  Heliport,  Lexington,  OK, 
published  in  the  Federal  Register 
August  6,  2008  (73  FR  45607)  Docket 
No.  FAA-2008-0003. 

DATES:  Effective  Dates:  0901  UTC 
October  8,  2008.  The  Director  of  the 
Federal  Register  approves  this 
incorporation  by  reference  action  under 
Title  1,  Code  of  Federal  Regulations, 
part  51,  subject  to  the  annual  revision  of 
FAA  Order  7400.9  and  publication  of 
conforming  amendments. 

FOR  FURTHER  INFORMATION:  Scott 
Enander,  Central  Service  Center,  System 
Support  Group,  Federal  Aviation 
Administration,  Southwest  Region,  2601 
Meacham  Blvd.,  Fort  Worth,  TX  76193- 
0530;  telephone  (817)  222-5582. 
SUPPLEMENTARY  INFORMATION: 


History 

The  FAA  published  a  direct  final  rule 
with  request  for  comments  in  the 
Federal  Register  August  6,  2008  (73  FR 
45607),  Docket  No.  FAA-2008-0003. 
This  rule  established  Class  E  airspace  at 
Muldrow  Army  Heliport.  Lexington, 

OK.  The  FAA  uses  the  direct  final  rule 
procedure  for  non-controversial  rules 
where  the  FAA  believes  that  there  will 
be  no  adverse  public  comment.  This 
direct  final  rule  advised  the  public  that 
no  adverse  comments  were  anticipated, 
and  that  unless  a  written  adverse 
comment,  or  a  written  notice  of  intent 
to  submit  an  adverse  comment,  was 
received  within  the  comment  period, 
the  regulation  would  become  effective 
on  September  25,  2008.  No  adverse 
comments  were  received;  thus,  this 
notice  confirms  that  the  direct  final  rule 
became  effective  on  this  date. 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

***** 

Issued  in  Fort  Worth,  TX,  on  September  25, 
2008. 

Donald  R.  Smith, 

Manager.  Operations  Support  Croup,  ATO 
Central  Service  Center. 

[FR  Doc.  E8-23777  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

[Docket  No.  FDA-2008-N-0039] 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Ceftiofur 
Crystalline  Free  Acid 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animat 
drug  application  (NADA)  filed  by 
Pharmacia  &  Upjohn  Co.,  a  Division  of 
Pfizer,  Inc.  The  supplemental  NADA 
provides  for  veterinarian  prescription 
use  of  ceftiofur  crystalline  free  acid 
injectable  suspension  for  the  treatment 
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of  bovine  foot  rot  (interdigital 
necrobacillosis). 

DATES:  This  rule  is  effective  October  8, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  A.  Prater,  Center  for  Veterinary 
Medicine  (HFV-130),  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville,  MD  20855,  240-276-8343,  e- 
mail:  donald.prater@fda.hhs.gov. 
SUPPLEMENTARY  INFORMATION:  Pharmacia 
&  Upjohn  Co.,  a  Division  of  Pfizer,  Inc., 
235  East  42d  St.,  New  York,  NY  10017, 
filed  a  supplement  to  NADA  141-209 
for  EXCEDE  (ceftiofur  crystalline  free 
acid)  Sterile  Suspension.  The 
supplemental  NADA  provides  for 
veterinarian  prescription  use  of  ceftiofur 
crystalline  free  acid  injectable 
suspension  for  the  treatment  of  bovine 
foot  rot  (interdigital  necrobacillosis)  in 
beef,  non-lactating  dairy,  and  lactating 
dairy  cattle.  The  application  is  approved 
as  of  August  15,  2008,  and  the 
regulations  are  amended  in  21  CFR 
522.313a  to  reflect  the  approval. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(h), 
summaries  of  the  safety  and 
effectiveness  data  and  information 
submitted  to  support  approval  of  these 
applications  may  be  seen  in  the  Division 
of  Dockets  Management  (HFA-305), 

Food  and  Drug  Administration,  5630 
Fishers  Lane,  rm.  1061,  Rockville,  MD 
20852,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
supplemental  approval  qualifies  for  3 
years  of  marketing  exclusivity  beginning 
on  the  date  of  approval.  The  3  years  of 
marketing  exclusivity  apply  only  to  the 
bovine  foot  rot  indication  for  which  this 
supplement  is  approved. 

The  agency  has  determined  under  21 
CFR  25.33(d)(5)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  “rule”  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  “particular  applicability.” 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 


the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

■  2.  In.§  522.313a,  amend  paragraph 
(e)(2)(ii)  by  adding  a  third  sentence  to 
read  as  follows: 

§  522.31 3a  Ceftiofur  crystalline  free  acid. 

***** 

(e)  *  *  * 

(2)  *  *  * 

(ii)  *  *  *  For  the  treatment  of  bovine 
foot  rot  (interdigital  necrobacillosis) 
associated  with  Fusobacterium 
necrophorum  and  Porphyromonas  levii 
in  beef,  non-lactating  dairy,  and 
lactating  dairy  cattle. 
***** 

Dated:  September  29,  2008. 

Bernadette  Dunham, 

Director,  Center  for  Veterinary  Medicine. 

[FR  Doc.  E8-23830  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

[Docket  No.  FDA-2008-N-0039] 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs; 

Tulathromycin 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Pfizer, 
Inc.  The  supplemental  NADA  provides 
for  veterinarian  prescription  use  of 
tulathromycin  injectable  solution  for  the 
treatment  of  bovine  foot  rot  (interdigital 
necrobacillosis)  in  beef  and  non- 
lactating  dairy  cattle. 

DATES:  This  rule  is  effective  October  8, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  A.  Prater,  Center  for  Veterinary 
Medicine  (HFV-130),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  240-276-8343,  e- 
mail:  donald.prater@fda.hhs.gov. 


SUPPLEMENTARY  INFORMATION:  Pfizer, 

Inc.,  235  East  42d  St.,  New  York,  NY 
10017,  filed  a  supplement  to  NADA 
141-244  for  DRAXXIN  (tulathromycin) 
Injectable  Solution.  The  supplemental 
NADA  provides  for  treatment  of  bovine 
foot  rot  (interdigital  necrobacillosis) 
associated  with  Fusobacterium 
necrophorum  and  Porphyromonas  levii 
in  beef  and  non-lactating  dairy  cattle. 

The  application  is  approved  as  of 
August  28,  2008,  and  the  regulations  are 
amended  in  21  CFR  522.2630  to  reflect 
the  approval. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.1  l(e)(2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
supplemental  approval  qualifies  for  3 
years  of  marketing  exclusivity  beginning 
on  the  date  of  approval.  The  3  years  of 
marketing  exclusivity  apply  only  to  the 
bovine  foot  rot  indication  for  which  this 
supplement  is  approved. 

The  agency  has  determined  under  21 
CFR  25.33(d)(5)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  “rule”  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  “particular  applicability.” 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

■  2.  In  §  522.2630,  revise  paragraph 
(d)(l)(ii)  to  read  as  follows: 


§522.2630  Tulathromycin. 

***** 

(d)  *  *  * 

(1)  *  *  * 

(ii)  Indications  for  use.  For  the 
treatment  of  bovine  respiratory  disease 
(BRD)  associated  with  Mannheimia 
haemolytica,  Pasteurella  multocida, 
Histophilus  somni,  and  Mycoplasma 
bovis.  For  the  control  of  respiratory 
disease  in  cattle  at  high  risk  of 
developing  BRD  associated  with  M. 
haemolytica,  P.  multocida,  H.  somni, 
and  M.  bovis.  For  the  treatment  of 
infectious  bovine  keratoconjunctivitis 
(IBK)  associated  with  Moraxella  bovis. 
For  the  treatment  of  bovine  foot  rot 
(interdigital  necrobacillosis)  associated 
with  Fusobacterium  necrophorum  and 
Porphyromonas  levii. 
***** 

Dated:  September  29,  2008. 

Bernadette  Dunham, 

Director,  Center  for  Veterinary  Medicine. 

[FR  Doc.  E 8— 23832  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

[Docket  No.  FDA-2008-N-0039] 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Fenbendazole 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 


drug  application  (NADA)  filed  by 
Intervet  Inc.  The  supplemental  NADA 
provides  for  use  of  a  fenbendazole  free 
choice,  liquid  Type  C  medicated  feed  in 
dairy  and  beef  cattle  for  the  removal  and 
control  of  various  internal  parasites. 
DATES:  This  rule  is  effective  October  8, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  A.  Prater,  Center  for  Veterinary 
Medicine  (HFV-130),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  240-276-8343,  e- 
mail:  donald.prater@fda.hhs.gov. 
SUPPLEMENTARY  INFORMATION:  Intervet 
Inc.,  P.O.  Box  318,  29160  Intervet  Lane, 
Millsboro,  DE  19966,  filed  a  supplement 
to  NADA  131-675  for  SAFE-GUARD 
(fenbendazole)  20%  Type  A  medicated 
article.  The  supplemental  NADA 
provides  for  manufacture  of  a 
fenbendazole  free  choice,  liquid  Type  C 
medicated  feed  for  use  in  dairy  and  beef 
cattle  for  the  removal  and  control  of 
various  internal  parasites.  The 
supplemental  NADA  is  approved  as  of 
September  5,  2008,  and  the  regulations 
are  amended  in  21  CFR  558.258  to 
reflect  the  approval. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(h),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
supplemental  approval  qualifies  for  3 
years  of  marketing  exclusivity  beginning 
on  the  date  of  approval.  The  3  years  of 


exclusivity  apply  only  to  the  use  of 
fenbendazole  liquid  Type  C  medicated 
feed  for  the  removal  and  control  of 
lungworms  (Dictyocaulus  viviparus ), 
one  of  the  parasite  species  for  which  the 
supplement  is  approved. 

FDA  has  determined  under  21  CFR 
25.33(a)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

This  rule  does  not  meet  the  definition 
of  “rule”  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  “particular  applicability.” 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

■  1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

■  2.  In  §  558.258,  in  the  table  in 
paragraph  (e)(1),  in  the  “Indications  for 
use”  column,  remove  “round  worms” 
and  in  its  place  add  “roundworms”;  and 
revise  paragraph  (e)(3)  to  read  as 
follows: 

§558.258  Fenbendazole. 

***** 

(g)  *  *  * 

(3)  Cattle. 


Amount  fenbendazole 

Indications  for  use 

Limitations 

Sponsor 

(i)  5  mg/kg  body  weight  (2.27  mg/ 
lb) 

Dairy  and  beef  cattle:  For  the  re¬ 
moval  and  control  of:  Lungworms 
(Dictyocaulus  viviparus)-,  Stomach 
worms:  barberpole  worms 
(Haemonchus  contortus),  brown 
stomach  worms  (Ostertagia 
ostertagi),  small  stomach  worms 
(Trichostrongylus  axei)\  Intestinal 
worms:  hookworms  (Bunostomum 
phlebotomum ),  thread-necked  in¬ 
testinal  worms  (Nematodirus 
helvetianus),  small  intestinal 
worms  (Cooperia  oncophora  and 

C.  punctata)-.  Bankrupt  worms 
( Trichostrongylus  colubriformis), 
and  Nodular  worms 
(Oesophagostomum  radiatum). 

Feed  as  the  sole  ration  or  as  a 
top  dress  for  one  day.  Retreat¬ 
ment  may  be  needed  after  4  to  6 
weeks.  Cattle  must  not  be  slaugh¬ 
tered  within  13  days  following  last 
treatment.  For  dairy  cattle  the  milk 
discard  time  is  zero  hours.  A  with¬ 
drawal  period  has  not  been  estab¬ 
lished  for  this  product  in  pre-rumi- 
nating  calves.  Do  not  use  in 
calves  to  be  processed  for  veal. 

057926 

(ii)  [Reserved] 
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(iii)  Free-choice  feeds — (A)  Amount.  5 
mg/kg  body  weight  (2.27  mg/lb), 
including  the  following  formulations: 


Ingredient1 

Percent 

International  Feed  No. 

( 1 )  Free-choice,  dry  Type  C  feed: 

Salt  (sodium  chloride) 

59.00 

6-04-152 

Monosodium  phosphate 

31.16 

6-04-288 

Dried  cane  molasses 

3.12 

4-04-695 

Zinc  sulfate 

0.76 

6-05-556 

Copper  sulfate 

0.45 

6-01-720 

Fenbendazole  20%  Type  A  article 

5.51 

n/a 

(2)  Free-choice,  dry  Type  C  feed: 

Salt  (sodium  chloride) 

35.93 

6-04-152 

Dicalcium  phosphate  (18.5%  P) 

32.44 

6-00-080 

Calcium  carbonate  (38%  Ca) 

15.93 

6-01-069 

Magnesium  oxide  (56%  Mg) 

10.14 

6-02-756 

Zinc  sulfate 

1.47 

6-405-556 

Mineral  oil 

1.00 

8-03-123 

Dried  cane  molasses  (46%  sugars) 

0.98 

4-04-695 

Potassium  iodide 

0.01 

6-03-759 

Fenbendazole  20%  Type  A  article 
(3)  Free-choice,  liquid  Type  C  feed: 

2.10 

n/a 

Cane  molasses2 

80.902 

4-13-251 

Water 

9.36 

n/a 

Urea  solution,  55% 

7.05 

5-05-707 

Phosphoric  acid  75%  (feed  grade) 

2.00 

6-03-707 

Xantham  gum 

0.20 

8-15-818 

Trace  minerals 

0.20 

n/a 

Vitamin  premix 

0.01 

n/a 

Fenbendazole  20%  Type  A  article 

0.278 

n/a 

The  content  of  any  added  vitamin  and  trace  mineral  may  be  varied;  however,  they  should  be  comparable  to  those  used  by  the  manufacturer 
for  other  free-choice  cattle  feeds.  Formulation  modifications  require  FDA  approval  prior  to  marketing.  Selenium  is  not  approved  for  the  free- 
choice  formulations  described  in  paragraph  (e)(3)(iii)  of  this  section.  Free-choice  cattle  . feeds  containing  selenium  must  comply  with  published 
regulations  (see  21  CFR  573.920). 

The  percentage  of  cane  molasses  and  water  in  the  formulation  may  be  adjusted  as  needed  in  order  to  bring  the  brix  value  of  the  molasses  to 
the  industry  standard  of  79.5  brix. 


(B)  Indications  for  use.  As  in 
paragraph  (e)(3)(i)  of  this  section. 

(C)  Limitations.  Feed  a  total  of  5  mg 
of  fenbendazole  per  kg  (2.27  mg/lb)  of 
body  weight  to  cattle  over  a  3-  to  6-day 
period.  Retreatment  may  be  needed  after 
4  to  6  weeks.  Cattle  must  not  be 
slaughtered  within  13  days  following 
last  treatment.  For  dairy  cattle  the  milk 
discard  time  is  zero  hours.  A 
withdrawal  period  has  not  been 
established  for  this  product  in  pre¬ 
ruminating  calves.  Do  not  use  in  calves 
to  be  processed  for  veal. 
***** 

Dated:  September  29,  2008. 

Bernadette  Dunham, 

Director,  Center  for  Veterinary  Medicine. 

[FR  Doc.  E8-23845  Filed  10-7-08;  8:45  am] 

BILLING  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  801 

[Docket  No.  FDA-2008-N-0148] 

Medical  Devices;  Hearing  Aids; 
Technical  Data  Amendments; 
Confirmation  of  Effective  Date 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Direct  final  rule;  confirmation 
of  effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confirming  the 
effective  date  of  October  15,  2008,  for 
the  final  rule  that  appeared  in  the 
Federal  Register  of  June  2,  2008  (73  FR 
31358).  The  direct  final  rule  amends  the 
hearing  aid  labeling  to  reference  the 
most  recent  version  of  the  consensus 
standard  used  to  determine  the 
technical  data  to  be  included  in  labeling 
for  hearing  aids.  This  document 
confirms  the  effective  date  of  the  direct 
final  rule. 

DATES:  Effective  date  confirmed: 

October  15,  2008. 


FOR  FURTHER  INFORMATION  CONTACT:  Eric 
A.  Mann,  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration, 9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
240—276—4242. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  2,  2008  (73  FR 
31358),  FDA  solicited  comments 
concerning  the  direct  final  rule  for  a  75- 
day  period  ending  August  18,  2008. 

FDA  stated  that  the  effective  date  of  the 
direct  final  rule  would  be  on  October 
15,  2008,  60  days  after  the  end  of  the 
comment  period,  unless  any  significant 
adverse  comment  was  submitted  to  FDA 
during  the  comment  period.  FDA 
received  one  letter  of  comment  on  the 
direct  final  rule.  However,  this  comment 
does  not  constitute  a  significant  adverse 
comment.  Therefore,  FDA  is  confirming 
the  effective  date  of  the  direct  final  rule. 
The  comment  received  and  FDA’s 
response  to  the  comment  are  discussed 
as  follows: 

The  only  comment  on  the  direct  final 
rule  requested  clarification  regarding 
the  applicability  of  the  proposed  change 
in  the  standard  of  the  American 
National  Standards  Institute  to  hearing 
aid  models  that  were  tested  and 
characterized  prior  to  the  effective  date 
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of  the  direct  final  rule  on  October  15, 
2008.  The  comment  interpreted  the 
proposed  change  as  being  only 
prospectively  applied  to  new  models 
undergoing  test  procedures  on  or  after 
the  effective  date  of  the  proposed 
change.  FDA  agrees  that  the  proposed 
change  applies  only  to  new  hearing  aid 
models  undergoing  characterization  on 
or  after  the  effective  date  of  October  15, 
2008;  hearing  aid  models  tested  prior  to 
this  date  are  subject  only  to  the 
characterization  standard  cited  in  the 
regulation  at  the  time  they  were  tested. 

Authority:  Therefore,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food  and 
Drugs,  the  amendments  issued  thereby 
become  effective  on  October  15,  2008. 

Dated:  October  2,  2008. 

Jeffrey  Shuren, 

Associate  Commissioner  for  Policy  and 
Planning. 

[FR  Doc.  E8-23717  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 
[Docket  No.  MMS-2008-MRM-0021]  . 

30  CFR  Part  210 
FUN  1010-AD20 

Reporting  Amendments 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

OMB  Control  No.  and  short  title 


ACTION:  Correcting  amendment. 


SUMMARY:  The  MMS  published  a  final 
rule  in  the  Federal  Register  on 
Wednesday,  March  26,  2008  (73  FR 
15885),  announcing  amendments  to 
existing  regulations  for  reporting 
production  and  royalties  on  oil,  gas, 
coal  and  other  solid  minerals,  and 
geothermal  resources  produced  from 
Federal  and  Indian  leases.  This 
docutment  corrects  the  final  rule,  which 
contained  a  clerical  error  in  the  tables 
identifying  OMB-approved  information 
collections  and  their  corresponding 
forms. 

DATES:  Effective  Date:  Effective  on 
October  8,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Hyla 
Hurst,  Regulatory  Specialist,  Minerals 
Management  Service,  Minerals  Revenue 
Management,  P.O.  Box  25165,  MS 
302B2,  Denver,  Colorado  80225; 
telephone  (303)  231-3495;  or  e-mail 
Hyla.Hurst@mms.gov. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  was  published  in  the  Federal 
Register  on  March  26,  2008  (73  FR 
15885)  containing  a  clerical  error  in  the 
preamble  and  the  regulatory  text  in  the 
tables  listing  OMB-approved 
information  collections.  The  forms 
approved  under  OMB  Control  Number 
1010-0139  were  incorrectly  identified 
on  page  15889  in  the  preamble  and  page 
15893  in  the  regulatory  text.  Both  tables 
contain  the  same  error.  Form  MMS- 
4054  (Parts  A,  B,  and  C)  and  Form 


MMS-4058  are  correctly  identified  as 
shown  below  in  the  table  at  §  210.10. 

List  of  Subjects  in  30  CFR  Part  210 

Coal,  Solid  minerals,  Continental 
Shelf,  Electronic  funds  transfers, 
Geothermal  energy,  Government 
contracts,  Indian  lands,  Mineral 
royalties,  Natural  gas,  Penalties, 
Petroleum,  Oil  and  gas,  Public  lands — 
mineral  resources,  Reporting  and 
recordkeeping  requirements. 

■  Accordingly,  30  CFR  Part  210  is 
corrected  by  making  the  following 
amendments: 

PART  210— FORMS  AND  REPORTS 

■  1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  et.  seq.  ;  25  U.S.C. 
396,  2107;  30  U.S.C. 189, 190, 359, 1023, 
1751(a);  31  U.S.C.  3716,  9701:  43  U.S.C. 
1334,  1801  et.  seq.  ;  and  44  U.S.C.  3506(a). 

■  2.  In  §  210.10,  the  table  is  amended  by 
revising  the  entry  for  OMB  number 
1010-0139  to  read  as  follows; 

§  21 0.1 0  What  are  the  OMB-approved 
information  collections? 

***** 


Form  or  information  collected 


1010-0139,  30  CFR  Parts  210  and  216,  Pro-  Form  MMS-4054  (Parts  A,  B,  and  C),  Oil  and  Gas  Operations  Report, 
duction  Accounting. 

Form  MMS-4058,  Production  Allocation  Schedule  Report. 


Dated:  September  30,  2008. 

C.  Stephen  Allred, 

Assistant  Secretary  for  Land  and  Minerals 
Management. 

[FR  Doc.  E8-23788  Filed  10-7-08;  8:45  ami 

BILLING  CODE  4310-MR-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 

RIN  2900-AM95 

Dental  Care — Provision  of  One-Time 
Outpatient  Dental  Care  for  Certain 
Veterans 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its  regulations 
regarding  the  authority  to  provide  one¬ 
time  outpatient  dental  treatment  to 


eligible  veterans  following  discharge  or 
release  from  active  duty.  In  section  1709 
of  Public  Law  110-181,  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2008,  Congress  amended  the 
eligibility  criteria  for  the  one-time 
dental  treatment  benefit.  This  rule  is 
necessary  to  incorporate  the  statutory 
amendments  into  VA  regulations. 

DATES:  Effective  Date:  October  8,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tony  Guagliardo.  Director,  Business 
Policy,  Chief  Business  Office  (163), 
Veterans  Health  Administration, 
Department  of  Veterans  Affairs,  810 
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Vermont  Avenue,  NW„  Washington,  DC 
20420  (202) 254-0384. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  110-181  amended  38  U.S.C. 
1712(a)(l)(B)(iii)  concerning  the  period 
after  discharge  or  release  from  activity 
duty  that  a  veteran  may  apply  for  VA’s 
one-time  dental  benefit.  Under  former 
law,  veterans  could  apply  within  90 
days  after  such  discharge  or  release. 
Under  amended  section  1712,  veterans 
may  apply  for  the  benefit  within  180 
days  after  discharge  or  release  from 
active  duty.  Congress  also  amended 
section  1712  to  prescribe  the  180-day 
application  period  for  veterans  who 
reentered  active  duty  within  90  days 
after  their  prior  discharge  or  release 
from  active  duty.  Additionally,  Congress 
prescribed  the  180-day  application 
period  for  veterans  who  have  had  a 
disqualifying  discharge  or  release 
corrected  by  a  competent  authority.  This 
document  amends  38  CFR  17.161(b),  to 
conform  to  the  amendments  made  by 
Public  Law  110-181. 

Administrative  Procedure  Act 

This  final  rule  merely  restates  or 
interprets  statutory  provisions. 
Accordingly,  it  is  exempt  from  the  prior 
notice-and-comment  and  delayed- 
effective-date  requirements  of  5  U.S.C. 
553. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector, 
of  $100  million  or  more  (adjusted 
annually  for  inflation)  in  any  given  year. 
This  amendment  would  have  no  such 
effect  on  State,  local,  and  tribal 
governments,  or  the  private  sector. 

Paperwork  Reduction  Act 

This  document  contains  no 
collections  of  information  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3521). 

Executive  Order  12866 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages: 
distributive  impacts;  and  equity).  The 
Executive  Order  classifies  a  “significant 
regulatory  action,”  requiring  review  by 
the  Office  of  Management  and  Budget 
(OMB)  unless  OMB  waives  such  review, 


as  any  regulatory  action  that  is  likely  to 
result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

The  economic,  interagency, 
budgetary,  legal,  and  policy 
implications  of  this  final  rule  have  been 
examined  and  it  has  been  determined 
not  to  be  a  significant  regulatory  action 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  initial  and  final  regulatory 
flexibility  analyses  requirements  of 
sections  603  and  604  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  are 
not  applicable  to  this  rule,  because  a 
notice  of  proposed  rulemaking  is  not 
required  for  this  rule.  Even  so,  the 
Secretary  of  Veterans  Affairs  hereby 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  This  final  rule  directly 
affects  only  individuals  and  does  not 
directly  affect  small  entities.  Therefore, 
this  final  rule  is  also  exempt  pursuant 
to  5  U.S.C.  605(b)  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  titles  and  numbers  for  the 
programs  affected  by  this  dbcument  are 
64.005,  Grants  to  States  for  Construction 
of  State  Home  Facilities;  64.007,  Blind 
Rehabilitation  Centers;  64.008,  Veterans 
Domiciliary  Care;  64.009,  Veterans 
Medical  Care  Benefits;  64.010,  Veterans 
Nursing  Home  Care;  64.011,  Veterans 
Dental  Care;  64.012,  Veterans 
Prescription  Service;  64.013,  Veterans 
Prosthetic  Appliances;  64.014,  Veterans 
State  Domiciliary  Care;  64.015,  Veterans 
State  Nursing  Home  Care;  64.016, 
Veterans  State  Hospital  Care;  64.108, 
Sharing  Specialized  Medical  Resources; 
64.019,  Veterans  Rehabilitation  Alcohol 
and  Drug  Dependence;  64.022,  Veterans 
Home  Based  Primary  Care;  64.024,  VA 


Homeless  Providers  Grant  and  Per  Diem 
Program;  and  64.026,  Veterans  State 
Adult  Day  Health  Care. 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure,  Alcohol  abuse,  Alcoholism, 
Claims,  Day  care,  Dental  health,  Drug 
abuse,  Foreign  relations,  Government 
contracts,  Grant  programs-health,  Grant 
programs-veterans,  Health  care,  Health 
facilities.  Health  professions,  Health 
records,  Homeless,  Medical  and  dental 
schools,  Medical  devices,  Medical 
research,  Mental  health  programs, 
Nursing  homes,  Philippines,  Reporting 
and  recordkeeping  requirements, 
Scholarships  and  fellowships,  Travel 
and  transportation  expenses,  Veterans. 

Approved:  August  26,  2008. 

Gordon  H.  Mansfield, 

Deputy  Secretary  of  Veterans  Affairs. 

■  For  the  reasons  set  forth  in  the 
preamble,  VA  amends  38  CFR  part  17  as 
follows: 

PART  17— MEDICAL 

■  1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501, 1721,  and  as 
stated  in  specific  sections. 

■  2.  In  §17. 161,  revise  paragraphs 
(b)(l)(i)(B)  and  (b)(l)(ii)  and  (iii)  to  read 
as  follows: 

§  1 7.1 61  Authorization  of  outpatient  dental 
treatment. 

***** 

(b)  *  *  * 

(1)  *  *  * 

(i)  *  *  * 

(B)  Application  for  treatment  is  made 
within  180  days  after  such  discharge  or 
release. 

***** 

(ii)  Those  veterans  discharged  from 
their  final  period  of  service  after  August 
12,  1981,  who  had  reentered  active 
military  service  within  90  days  after  the 
date  of  a  discharge  or  release  from  a 
prior  period  of  active  military  service, 
may  apply  for  treatment  of  service- 
connected  noncompensable  dental 
conditions  relating  to  any  such  periods 
of  service  within  180  days  from  the  date 
of  their  final  discharge  or  release. 

(iii)  If  a  disqualifying  discharge  or 
release  has  been  corrected  by  competent 
authority,  application  may  be  made 
within  180  days  after  the  date  of 
correction. 

***** 

[FR  Doc.  E 8— 23771  Filed  10-7-08;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  17  and  59 
RIN  2900— AJ43 

Grants  to  States  for  Construction  and 
Acquisition  of  State  Home  Facilities 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  affirms  as 
final,  with  changes,  an  interim  final  rule 
that  amended  regulations  regarding 
grants  to  States  for  the  construction  or 
acquisition  of  State  homes  for 
furnishing  domiciliary  and  nursing 
home  care  to  veterans,  or  for  the 
expansion,  remodeling,  or  alteration  of 
existing  State  homes  for  furnishing 
domiciliary,  nursing  home,  or  adult  day 
health  care  to  veterans.  This  rule  is 
necessary  to  update  the  regulations  and 
to  implement  statutory  provisions, 
including  provisions  of  the  Veterans 
Millennium  Health  Care  and  Benefits 
Act.  This  document  also  incorporates 
some  non-substantive  changes  to  the 
regulations  in  the  interim  final  rule  and 
recognizes  a  change  made  to  38  CFR 
59.50(b)  on  February  14,  2007. 

DATES:  Effective  Date:  The  effective  date 
is  October  8,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  A.  Robinson,  Chief,  State 
Home  Construction  Grant  Program 
(114),  Veterans  Health  Administration, 
810  Vermont  Ave.,  NW„  Washington, 

DC  20420,  202-461-6767.  (This  is  not  a 
toll  free  number.) 

SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  June  26,  2001  (66  FR  33845), 
we  established  a  new  part  59  setting 
forth  a  mechanism  for  providing  grants 
to  States  for  the  construction  or 
acquisition  of  State  homes  for 
furnishing  domiciliary  and  nursing 
home  care  to  eligible  veterans,  or  for  the 
expansion,  remodeling,  or  alteration  of 
existing  State  homes  for  furnishing 
domiciliary,  nursing  home,  or  adult  day 
health  care  to  eligible  veterans.  The  new 
part  59  consists  of  a  comprehensive 
rewrite  of  the  regulations  set  forth  in 
former  38  CFR  17.210  through  17.222. 
We  provided  a  60-day  comment  period 
which  ended  August  27,  2001.  We 
received  responses  from  10  commenters. 
The  issues  raised  in  the  comments  are 
discussed  below.  Based  on  the  rationale 
set  forth  in  the  interim  final  rule  and  in 
this  document,  we  are  adopting  the 
provisions  of  the  interim  final  rule  as  a 
final  rule  with  changes  explained  below 
and  with  the  final  regulatory  change 
made  to  §  59.50  that  was  effective  on 
February  14,  2007  (72  FR  6959). 


A  number  of  commenters  asserted 
that  the  overall  change  in  methodology 
for  determining  the  number  of 
authorized  beds  per  State  was  arbitrary 
and  lowers  the  overall  bed  levels 
nationally.  No  changes  have  been  made 
based  on  this  comment. 

The  provisions  of  38  U.S.C.  8134 
require  VA  to  prescribe  for  each  State 
the  number  of  nursing  home  and 
domiciliary  beds  for  which  grants  may 
be  furnished.  Statutorily  this  is  required 
to  be  based  on  the  projected  demand  for 
nursing  home  and  domiciliary  care  on 
November  30,  2009  (10  years  after  the 
date  of  enactment  of  the  Veterans 
Millennium  Health  Care  and  Benefits 
Act  (Pub.  L.  106-117))  by  veterans  who 
at  such  time  are  65  years  of  age  or  older 
and  who  reside  in  that  State.  In 
determining  the  projected  demand,  VA 
must  take  into  account  travel  distances 
for  veterans  and  their  families.  In 
determining  the  maximum  number  of 
nursing  home  and  domiciliary  beds 
authorized  for  each  State,  VA  used  the 
most  recent  data  available  to  project, 
among  other  things,  the  population  of 
veterans  65  years  of  age  or  older  in  each 
State  and  veteran  domiciliary  and 
nursing  needs  in  each  State  in  2009. 
Since  the  publication  of  the  interim 
final  rule,  only  three  States  have 
requested  exceptions  to  the  published 
bed  levels,  which  VA  has  granted.  We 
also  recognized  that  all  States  would 
have  a  decrease  in  bed  needs  or  the 
maximum  number  of  State  home  and 
domiciliary  beds  authorized.  For  some 
States,  such  decreases  were  due  in  part 
to  migration  of  veterans  out  of  the  State. 
Moreover,  the  change  in  methodology 
itself  also  resulted  in  lower  maximum 
bed  numbers  for  individual  States,  but 
this  was  due  to  the  fact  that  the  previous 
methodology  was  no  longer  relevant. 

VA  calculated  the  previous  maximum 
numbers  of  beds  per  State  at  4  beds  per 
1,000  veterans  for  nursing  home  care 
facilities  and  2  beds  per  1,000  veterans 
for  domiciliary  care  facilities.  These 
formulas  were  established  in  the  1980’s 
when  the  use  of  inpatient  facilities  was 
increasing  and  the  aim  was  to  increase 
the  number  of  beds.  However,  these 
formulas  became  significantly  outdated 
in  the  1990’s,  when  the  trend  went 
toward  trying  to  keep  patients  in  their 
homes  rather  than  moving  them  to 
nursing  homes.  We  also  note  that, 
although  VA’s  new  methodology  for 
determining  each  State’s  unmet  bed 
needs  resulted  in  less  total  authorized 
beds  than  under  the  previous 
methodology,  the  reduced  numbers 
were  very  similar  across  the  board  for 
all  States,  regardless  of  State  size.  VA 
does  not  consider  the  new  methodology 


to  be  arbitrary  because  it  more 
accurately  reflects  the  projected  bed 
needs  of  each  State. 

One  commenter  asserted  that  this  new 
methodology  is  an  attempt  by  V A  to 
limit  its  financial  liability  for  long-term 
care  for  veterans.  We  disagree  with  that 
assertion.  VA  also  has  committed  to 
mandatory  long-term  care  requirements 
under  provisions  in  the  Veterans 
Millennium  Health  Care  and  Benefits 
Act,  which  require  VA  to  provide,  to 
certain  veterans,  nursing  home  care 
either  through  VA’s  own  nursing  homes 
or  contract  nursing  care.  Furthermore, 
nothing  in  this  rule  prohibits  the  States 
from  constructing  their  own  State  fully 
funded  facility.  The  awards  for 
construction  grants  that  VA  provides 
under  this  regulation  should  not  be 
considered  in  isolation:  rather  they 
should  be  recognized  as  part  of  the 
entire  spectrum  of  care  VA  provides. 
Provisions  of  the  rule  also  allow  for  a 
State  to  request  from  the  Secretary  of 
Veterans  Affairs  exceptions  to  the  bed 
levels  when  exception  is  needed  due  to 
travel  distances.  Our  experience  has 
been  that  this  provision,  when  used, 
ensures  that  States  with  rural  veteran 
populations  are  not  adversely  affected 
by  the  provisions  of  this  rule. 

There  were  a  number  of  comments  on 
the  interim  final  rule’s  inclusion  of 
domiciliary  care  beds  with  nursing  bed 
totals  in  the  methodology  in 
establishing  the  State  bed  limits.  No 
changes  have  been  made  based  on  these 
comments. 

The  Veterans  Millennium  Health  Care 
and  Benefits  Act  requires  that  the 
Secretary  shall  take  into  account  the 
availability  of  beds  already  operated  by 
the  State,  which  will  serve  the  needs  of 
veterans  that  the  State  proposes  to  meet 
with  its  application  for  a  grant.  We  do 
not  believe  that  this  requires  any 
distinction  between  nursing  and 
domiciliary  beds.  States  that  have 
participated  in  the  State  Home 
Construction  Grant  Program  for  the 
construction  of  domiciliary  and  nursing 
facilities  have  done  so  to  provide  care 
to  an  identified  veteran  population 
located  within  their  respective  States.  A 
determination  is  made  by  the  State  to 
provide  such  care  and  to  serve  these 
veterans  who  have  very  similar  care 
needs.  Often,  States  have  determined  to 
build  a  nursing  facility,  a  domiciliary,  or 
both.  In  some  cases,  such  veteran 
populations  are  often  managed  in  co¬ 
located  facilities,  and  as  the  care  needs 
of  domiciliary  residing  veterans 
increase,  these  veterans  are  usually 
moved  into  the  higher  level  care  of 
nursing  home  beds.  VA,  therefore, 
believes  that  such  beds  can  and  should 
be  counted  together  when  assessing  the 


58878  Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations 

total  bed  needs  of  the  State.  Once  the  National  Fire  Protection  Association  although  population  levels  might  limit 


facilities  are  fully  constructed  and 
operating,  the  State  may  take  actions  to 
request  conversion  of  those  beds  to  a 
higher  or  lower  level  of  care,  since  both 
nursing  home  and  domiciliary  beds  are 
constructed  to  the  same  VA 
construction  standards. 

One  commenter  remarked  that  such 
bed  limits  do  not  address  the  great 
unmet  nursing  home  needs  of  veterans. 
No  changes  were  made  based  on  this 
comment.  This  rule  provides  grants  for 
those  States  interested  in  building  and 
providing  nursing  home,  domiciliary, 
and  adult  day  health  care  to  veterans. 

The  State  Home  Program  is  an  integral 
part  of  VA’s  health  care  for  veterans, 
which  includes  VA’s  own  nursing 
homes  as  well  as  contracted  care 
through  community  nursing  home 
providers.  It  is  not  intended  to  be  the 
only  program  to  address  the  nursing 
care  of  veterans. 

One  commenter  remarked  that 
preference  should  be  given  to  Vietnam 
veterans.  No  changes  were  made  based 
on  this  comment.  Pursuant  to  38  U.S.C. 
1742(b),  the  States  have  the  sole 
responsibility  in  managing  these  homes 
and  thus  the  flexibility  to  determine 
certain  service  era  preferences,  if  any, 
within  Federal  laws  barring 
discrimination.  The  law  specifically 
prohibits  VA  from  managing  the  homes. 

A  couple  of  commenters  remarked 
that  VA  should  consider  funding 
assisted  and  supportive  living  care 
rather  than  institutional  models.  No 
changes  were  made  based  on  this 
comment.  Congress  has  authorized  VA 
to  award  binds  for  nursing  home  care, 
domiciliary  care  or  adult  day  health 
care. 

One  commenter  cited  concerns  about 
the  square  footage  allotment 
requirement  and  remarked  that  VA 
should  consider  expanding  it  for 
motorized  scooters  and  patient  wheel 
chairs.  No  changes  were  made  based  on 
this  comment.  VA  has  long  been  in  the 
forefront  in  the  approval  and  design  of 
model  nursing  home  facilities.  This  rule 
and  VA  building  requirements  as  well 
as  other  Federal  laws  require  open 
access  by  wheelchair  and  individuals 
with  such  need.  The  current  rule  also 
allows  for  flexibility  in  the  requirements 
in  order  for  the  State  to  expand  its 
building  plans  to  accommodate  any 
State  specific  requirement,  by  up  to  10 
percent.  Even  with  the  advent  of 
motorized  scooters,  we  believe  the  space 
requirements  remain  adequate  to  meet 
any  additional  demands  placed  upon 
the  design  for  their  use. 

A  number  of  comments  were  received 
regarding  the  rule’s  incorporation  by 
reference  of  the  2000  edition  of  the 


Life  Safety  Code  (NFPA  101,  Life  Safety 
Code)  and  the  1999  edition  of  the  NFPA 
99,  Standard  for  Health  Care  Facilities. 
Although  we  received  comments  in 
support  of  the  utilization  of  such 
reference  and  standards,  we  also 
received  a  comment  objecting  to  the 
exclusiveness  of  the  reference.  No 
changes  were  made  based  on  this 
comment. 

VA’s  own  standards  are  based  on  the 
adopted  standards  (2000  edition  of  the 
NFPA  101,  Life  Safety  Code  and  the 
1999  edition  of  the  NFPA  99,  Standard 
for  Health  Care  Facilities).  VA  life  safety 
engineers  throughout  the  country  have 
been  trained  to  use  such  standards  for 
over  40  years.  Other  codes  including  the 
International  Building  Code  (IBC)  do  not 
address  existing  buildings  except  under 
renovations.  Since  VA  also  adopted  the 
NFPA  fire  codes  for  the  State  Home  Per 
Diem  program,  it  would  be  confusing  to 
attempt  to  use  two  standards  to 
determine  a  State’s  compliance. 

One  commenter  cited  concerns  with 
the  rule’s  method  for  establishing  or 
projecting  nursing  home  bed  needs  for 
veterans  in  each  State.  The  commenter 
suggested  that  the  regulation  fails  to 
mandate  the  consideration  of  the 
availability  of  community  nursing  home 
beds  in  each  State  when  determining 
the  State’s  projected  bed  needs  and  such 
failure  has  an  adverse  impact  on  the 
scarce  health  care  resources  and  funds. 
No  changes  were  made  based  on  this 
comment. 

VA  believes  that  the  rule  adequately 
requires  the  States  to  assess,  through  a 
comprehensive  report,  the  feasibility 
and  viability  of  constructing  a  State 
veterans  home  in  the  State.  The  rule 
also  anticipates  that  the  State,  through 
the  legislative  appropriations  process, 
will  properly  review  and  assess  the 
viability  and  impact  of  the  home  in  the 
community. 

A  number  of  commenters  applauded 
the  rule’s  flexibility  in  allowing  a  State 
to  request  a  waiver  from  the  bed  limits 
whenever  veteran  populations  lived 
beyond  a  2-hour  radius  from  the 
existing  State  veterans  home.  One 
commenter  suggested,  however,  that  the 
distance  was  far  too  great,  and  a  number 
of  commenters  suggested  that  the 
exception  apply  to  all  States,  including 
those  with  “limited”  needs.  No  changes 
were  made  based  on  these  comments. 

The  2-hour  radius  is  a  reasonable 
distance  for  both  veterans  and  their 
families,  beyond  which  we  believe  a 
hardship  on  their  health  might  prevail 
and  visits  by  their  families  would 
become  prohibitively  difficult.  VA 
believes  that  the  waiver  supports  the 
concerns  of  large  rural  States  when 


bed  levels  for  the  State,  a  waiver  allows 
the  State  to  request  building  grant  funds 
to  ensure  care  to  veterans  in  all  parts  of 
the  State.  This  exception  applies  to  all 
States  regardless  of  their  unmet  bed 
needs,  in  light  of  the  direction  given  by 
the  Veterans  Millennium  Health  Care 
and  Benefits  Act  to  take  into  account 
travel  distances  for  veterans  and  their 
families,  and  to  fairly  respond  to  all 
State  requests. 

A  couple  of  commenters  objected  to 
VA’s  categorization  of  States  as  in  “great 
need,”  “significant  need,”  and  “limited 
need”  for  purposes  of  its  prioritizing 
proposed  projects  and  asserted  that 
VA’s  new  prioritization  process  is 
unfair.  The  commenters  suggested  that 
VA  use  a  process  that  prioritizes 
proposed  projects  based  on  the 
percentage  of  each  State’s  unmet  bed 
need,  instead  of  based  on  the  actual 
number  of  beds  needed  by  each  State. 
VA’s  previous  prioritization  process  was 
based,  at  least  in  part,  on  a  State’s 
percentage  need  of  unmet  beds.  No 
changes  have  been  made  based  on  these 
comments. 

The  Veterans  Millennium  Health  Care 
and  Benefits  Act  required  VA  to  identify 
the  need  for  beds  in  each  State  and 
provided  VA  with  the  three  categories  to 
be  used.  Although  the  percentage-based 
approach  is  an  alternative  way  to 
prioritize  proposed  projects,  VA 
believes  that  its  new  prioritization 
process,  which  focuses  on  the  actual 
number  of  beds  needed  by  each  State,  is 
a  reasonable  approach  in  satisfying  the 
statutory  requirement  of  prioritizing 
proposed  projects  between  the  States. 
The  actual  number  of  beds  needed  by 
each  State  clearly  reflect  each  State’s 
“need”  for  unmet  beds,  as  referenced  by 
statute.  VA  believes  that  its  new 
prioritization  process  may  more 
effectively  allocate  resources  and 
potentially  serve  more  veterans 
nationally  by  giving  priority  to  proposed 
projects  that  will  serve  the  most 
veterans. 

During  the  time  of  the  original 
analysis  in  2000,  “small  States”  such  as 
the  District  of  Columbia,  Alaska, 
Delaware,  Hawaii,  and  Wyoming,  were 
at  the  top  of  the  list  because  they  had 
no  State  Nursing  Homes.  Since  then, 
Alaska,  Delaware  and  Hawaii  have 
received  VA  State  Home  Construction 
grants,  and  their  homes  are  under 
construction.  The  District  of  Columbia 
and  Wyoming  remain,  by  definition,  in 
the  “great  need”  category.  VA  believes 
that,  with  its  new  prioritization  process, 
VA  will  be  able  to  continue  to  serve 
both  small  and  large  States,  but  more 
importantly  may  potentially  serve  more 


Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations 


58879 


veterans  nationally  than  with  an 
alternative  process. 

The  number  of  unmet  beds  for  each 
State  provided  clear  break  points  for 
separating  the  States  into  the  “great 
need,”  “significant  need,”  and  “limited 
need”  categories.  We  have  decided  to 
retain  the  break  points  as  follows: 

Great  =  100  percent  Unmet  Need  or  an 

Unmet  Bed  Need  of  at  least  2000  beds. 
Significant  =  1000-1999  Unmet  Bed 

Need. 

Limited  =  less  than  1000  Unmet  Bed 

Need. 

Paperwork  Reduction  Act 

This  final  rule  contains  provisions 
constituting  a  collection  of  information, 
including  certain  new,  updated,  and 
revised  forms,  which  have  been 
approved  by  OMB  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3521).  VA  has  obtained 
new  OMB  control  number  2900-0661 
for  all  the  VA  Forms  identified  in 
§  59.170  of  the  interim-final  rule  and 
has  renumbered  these  VA  grant  forms  to 
comply  with  OMB  requirements.  At  the 
time  the  interim-final  rule  was 
published,  VA  awarded  less  than  10 
grants  per  year  and  did  not  require  OMB 
control  numbers  for  each  form.  Since 
the  June  26,  2001,  publication,  VA  has 
awarded  more  than  10  grants  per  year 
and  was,  therefore,  required  to  obtain 
OMB  approval  for  all  VA  grant  forms. 
Accordingly,  the  VA  grant  forms  have 
new  VA  Form  numbers  and  references 
to  the  previous  VA  Form  numbers  in 
§§  59.20,  59.60,  and  59.100  of  the 
interim-final  rule  have  been  changed  to 
reflect  the  new  VA  Form  numbers.  VA 
has  removed  copies  of  the  grant  forms 
from  §  59.170  and  changed  the  reference 
to  the  Internet  Website  address  at  which 
the  forms  may  be  found  to  the  following 
Web  site  addresses:  “http:/www.va.gov/ 
forms/”  for  VA  Forms  and  “http:// 
www.gsa.gov”  for  Standard  Forms.  VA 
believes  that  the  forms  are  easily 
accessible  at  these  Web  sites. 

In  addition,  two  new  forms  have  been 
added  to  the  grant  requirements.  VA 
Form  10-0388-2,  Certification  of 
Compliance  with  Provisions  of  the 
Davis-Bacon  Act,  was  added  to  ensure 
that  applicants  comply  with  Federal 
wage  rates.  The  certification  on  this 
form  was  part  of  the  Standard  Form 
424D  certification,  which  was  provided 
in  the  interim-final  rule  in  §  59.170(p). 
VA  Form  10-0388-14,  Checklist  of 
Major  Requirements  for  State  Home 
Construction/ Acquisition  Grants,  was 
added  to  ensure  that  all  grant 
requirements  are  met  throughout  the 
application  process.  This  form  is  used 
by  the  applicants  and  VA  to  merely 
summarize  the  requirements  in  three 


other  greater-detailed  VA  Forms  (10- 
0388-1,  Documents  and  Information 
Required  for  State  Home  Construction 
and  Acquisition  Grants — Initial 
Application;  10-0388-5,  Additional 
Documents  and  Information  Required 
for  State  Home  Construction  and 
Acquisition  Grants  Application;  and  10- 
0388-13,  Documents  and  Information 
Required  for  State  Home  Construction 
and  Acquisition  Grants — Post-Grant 
Requirements),  which  were  provided  in 
the  interim-final  rule  in  §  59.170(g),  (h), 
and  (i). 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  All  of 
the  entities  that  would  be  subject  to  this 
final  rule  are  State  government  entities 
under  the  control  of  State  governments 
or  entities  under  contract  with  State 
governments.  Of  the  117  State  homes, 
all  are  operated  by  State  governments 
except  for  17  that  are  operated  by 
entities  under  contract  with  State 
governments.  These  contractors  are  not 
small  entities.  Therefore,  pursuant  to  5 
U.S.C.  605(b),  this  final  rule  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analysis  requirement  of 
sections  603  and  604. 

Executive  Order  12866 

Executive  Order  12  866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
Executive  Order  classifies  a  “significant 
regulatory  action,”  requiring  review  by 
OMB  unless  OMB  waives  such  review, 
as  any  regulatory  action  that  is  likely  to 
result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 


the  principles  set  forth  in  the  Executive 
Order. 

The  economic,  interagency, 
budgetary,  legal,  and  policy 
implications  of  this  final  rule  have  been 
examined  and  it  has  been  determined  to 
be  a  significant  regulatory  action  under 
the  Executive  Order  because  it  is  likely 
to  result  in  a  rule  that  may  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires,  at  2  U.S.C.  1532,  that 
agencies  prepare  an  assessment  of 
anticipated  costs  and  benefits  before 
issuing  any  rule  that  may  result  in  an 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
given  year.  This  rule  will  have  no  such 
effect  on  State,  local,  and  tribal 
governments,  or  on  the  private  sector. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  and  title  for 
this  rule  is  as  follows:  64.005,  Grants  to 
States  for  Construction  of  State  Home 
Facilities. 

List  of  Subjects 

38  CFR  Part  1 7 

Administrative  practice  and 
procedure,.  Alcohol  abuse,  Alcoholism, 
Claims,  Day  care,  Dental  health,  Drug 
abuse,  Foreign  relations.  Government 
contracts,  Grant  programs — health, 
Government  programs — veterans,  Health 
care,  Health  facilities,  Health 
professions,  Health  records,  Homeless, 
Medical  and  dental  schools,  Medical 
devices,  Medical  research.  Mental 
health  programs,  Nursing  homes, 
Philippines,  Reporting  and  record 
keeping  requirements,  Scholarships  and 
fellowships,  Travel  and  transportation 
expenses,  Veterans. 

38  CFR  Part  59 

Administrative  practice  and 
procedure,  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care,  Dental  health,  Drug 
abuse,  Foreign  relations,  Government 
contracts,  Grant  programs — health, 
Government  programs — veterans,  Health 
care,  Health  facilities,  Health 
professions,  Health  records,  Homeless, 
Medical  and  dental  schools,  Medical 
devices,  Medical  research,  Mental 
health  programs,  Nursing  homes, 
Reporting  and  record  keeping 
requirements,  Travel  and  transportation 
expenses,  Veterans. 
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Approved:  July  10,  2008. 

Gordon  H.  Mansfield, 

Deputy  Secretary  of  Veterans  Affairs. 

■  Accordingly,  the  interim  final  rule 
amending  38  CFR  parts  17  and  59, 
which  was  published  in  the  Federal 
Register  at  66  FR  33845  on  June  26, 

2001,  is  adopted  as  a  final  rule  with  the 
following  changes  and  with  the  final 
regulatory  change  made  to  §  59.50  that 
was  effective  on  February  14,  2007  (72 
FR  6959): 

PART  59— GRANTS  TO  STATES  FOR 
CONSTRUCTION  OR  ACQUISITION  OF 
STATE  HOMES 

■  1.  The  authority  citation  for  part  59 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  101,  501, 1710,  1742, 
8105,  8131-8137. 

a  2.  Amend  §  59.20  by  revising 
paragraph  (a)  to  read  as  follows: 

§  59.20  Initial  application  requirements. 

(a)  For  a  project  to  be  considered  for 
inclusion  on  the  priority  list  in  §  59.50 
of  this  part  for  the  next  fiscal  year,  a 
State  must  submit  to  VA  an  original  and 
one  copy  of  a  completed  VA  Form  10- 
0388-1  and  all  information, 
documentation,  and  other  forms 
specified  by  VA  Form  10-0388-1  (these 
forms  are  available  on  the  internet  Web 
sites  provided  in  §  59.170  of  this  part). 
***** 

■  3.  Amend  §  59,60  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§59.60  Additional  application 
requirements. 

***** 

(a)  Complete,  updated  Standard 
Forms  424  (mark  the  box  labeled 
application  and  submit  the  information 
requested  for  an  application),  424C,  and 
424D  (these  forms  are  available  on  the 
internet  Web  site  provided  in  §  59.170 
of  this  part),  and 

(b)  A  completed  VA  Form  10-0388- 
5  and  all  information  and 
documentation  specified  by  VA  Form 
10-0388-5  (this  form  is  available  on  the 
internet  Web  site  provided  in  §  59.170). 
***** 

■  4.  Revise  §  59.100  to  read  as  follows: 

§  59.1 00  Payment  of  grant  award. 

The  amount  of  the  grant  award  will  be 
paid  to  the  State  or,  if  designated  by  the 
State  representative,  the  State  home  for 
which  such  project  is  being  carried  out 
or  any  other  State  agency  or 
instrumentality.  Such  amount  shall  be 
paid  by  way  of  reimbursement,  and  in 
such  installments  consistent  with  the 
progress  of  the  project  as  the  Chief 
Consultant,  Geriatrics  and  Extended 


Care,  may  determine  and  certify  for 
payment  to  the  appropriate  Federal 
institution.  Funds  paid  under  this 
section  for  an  approved  project  shall  be 
used  solely  for  carrying  out  such  project 
as  so  approved.  As  a  condition  for  the 
final  payment,  the  State  must  comply 
with  the  requirements  of  this  part  based 
on  an  architectural  and  engineering 
inspection  approved  by  VA,  must  obtain 
VA  approval  of  the  final  equipment  list 
submitted  by  the  State  representative, 
and  must  submit  to  VA  a  completed  VA 
Form  10-0388-13  (this  form  is  available 
on  the  internet  Web  site  provided  in 
§  59.170).  The  equipment  list  and  the 
completed  VA  Form  10-0388-13  must 
be  submitted  to  the  Chief  Consultant, 
Geriatrics  and  Extended  Care  (114), 

VHA  Headquarters;  810  Vermont 
Avenue,  NW.;  Washington,  DC  20420. 

Authority:  38  U.S.C.  101,  501,  1710,  1742, 
8105, 8131-8137 

■  5.  Revise  §  59.170  to  read  as  follows: 

§59.170.  Forms. 

All  forms  required  by  this  part  are 
available  on  the  internet  at  “http:/ 
www.va.gov/forms/”  for  VA  Forms  and 
at  “ http://www.gsa.gov ”  for  Standard 
Forms,  or  at  the  Veterans  Health 
Administration,  Room  789,  810 
Vermont  Ave.,  NW.,  Washington,  DC 
20420. 

Authority:  38  U.S.C.  101,  501,  1710,  1742, 
8105,  8131-8137,  Section  2,  3,  4,  and  4a  of 
the  Architectural  Barriers  Act  of  1968,  as 
amended,  Pub.  L.  90-480,  42  U.S.C.  4151- 
4157 

[FR  Doc.  E8-23822  Filed  10-7-08;  8:45  am] 

BILLING  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[EPA-HQ-OPP-2007-1 1 91 ;  FRL-8382-9] 

Cymoxanil;  Pesticide  Tolerances 

AGENCY;  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  cymoxanil  in 
or  on  bulb  onion  subgroup  3-07A;  green 
onion  subgroup  3-07B;  leafy  greens 
subgroup  4A;  leaf  petioles  subgroup  4B; 
cilantro  leaves;  and  caneberry  subgroup 
13-07A.  The  Interregional  Research 
Project  (IR-4)  requested  these  tolerances 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  This  regulation 
also  deletes  the  tolerances  for  caneberry 
and  head  lettuce. 


DATES:  This  regulation  is  effective 
October  8,  2008.  Objections  and 
requests  for  hearings  must  be  received 
on  or  before  December  8,  2008,  and 
must  be  filed  in  accordance  with  the 
instructions  provided  in  40  CFR  part 
178  (see  also  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION). 

ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2007-1191.  All  documents  in  the 
docket  are  listed  in  the  docket  index 
available  at  http://www.regulations.gov. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
e.g.,  Confidential  Business  Information 
(CBI)  or  other  information  whose 
disclosure  is  restricted  by  statute. 

Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 

Publicly  available  docket  materials  are 
available  in  the  electronic  docket  at 
http://www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
Docket  Facility  is  open  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
Facility  telephone  number  is  (703)  305- 
5805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Madden,  Registration  Division 
(7505P),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001;  telephone  number: 

(703)  305-6463;  e-mail  address; 
madden.barbara@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me?  * 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to  those  engaged  in  the 
following  activities: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 

112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  to  provide  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
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Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Access  Electronic  Copies 
of  this  Document? 

In  addition  to  accessing  electronically 
available  documents  at  http:// 
www.regulations.gov,  you  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register”  listings  at 
http://www.epa.gov/fedrgstr.  You  may 
also  access  a  frequently  updated 
electronic  version  of  EPA’s  tolerance 
regulations  at  40  CFR  part  180  through 
the  Government  Printing  Office’s  pilot 
e-CFR  site  at  http://www.gpoaccess.gov/ 
ecfr. 

C.  Can  I  File  an  Objection  or  Hearing 
Request? 

Under  section  408(g)  of  FFDCA,  21 
U.S.C.  346a,  any  person  may  file  an 
objection  to  any  aspect  of  this  regulation 
and  may  also  request  a  hearing  on  those 
objections.  You  must  file  your  objection 
or  request  a  hearing  on  this  regnlation 
in  accordance  with  the  instructions 
provided  in  40  CFR  part  178.  To  ensure 
proper  receipt  by  EPA,  you  must 
identify  docket  ID  number  EPA-HQ- 
OPP-2007-1191  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
as  required  by  40  CFR  part  178  on  or 
before  December  8,  2008. 

In  addition  to  filing  an  objection  or 
hearing  request  with  the  Hearing  Clerk 
as  described  in  40  CFR  part  178,  please 
submit  a  copy  of  the  filing  that  does  not 
contain  any  CBI  for  inclusion  in  the 
public  docket  that  is  described  in 
ADDRESSES.  Information  not  marked 
confidential  pursuant  to  40  CFR  part  2 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  Submit  this  copy, 
identified  by  docket  ID  number  EPA- 
HQ-OPP-2007-1191,  by  one  of  the 
following  methods: 

•  Federal  eRulemaking  Portal :  http:// 
www.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW,  Washington, 

DC  20460-0001. 

•  Delivery:  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 


Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  of  operation 
(8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 

Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

II.  Petition  for  Tolerance 

In  the  Federal  Register  of  March  12, 
2008  (73  FR  13225)  (FRL-8354-6),  EPA 
issued  a  notice  pursuant  to  section 
408(d)(3)  of  FFDCA,  21  U.S.C. 

346a(d)(3),  announcing  the  filing  of 
pesticide  petitions  (PP  7E7282  and 
7E7283)  by  IR-4,  500  College  Rd.  East, 
Suite  201  W,  Princeton,  NJ  08540.  The 
petitions  requested  that  40  CFR  180.503 
be  amended  by  establishing  tolerances 
for  residues  of  the  fungicide  cymoxanil, 
(2-cyano-N-[(ethylamino)carbonyl]-2-  - 
(methoxyimino)  acetamide),  in  or  on 
bulb  vegetables  group  3-07  at  1.1  parts 
per  million  (ppm);  leafy  greens 
subgroup  4A  at  19  ppm;  cilantro  leaves 
at  19  ppm;  caneberry  subgroup  13-07A 
at  4  ppm  (PP  7E7283);  and  leaf  petioles 
subgroup  4B  at  6.0  ppm  (PP  7E7282). 
That  notice  referenced  a  summary  of  the 
petition  prepared  by  IR-4  and  DuPont, 
the  registrant,  which  is  available  to  the 
public  in  the  docket,  http:// 
www'.regulations.gov.  Several  comments 
were  received  from  a  private  citizen 
objecting  to  the  sale  of  the  pesticide  and 
animal  testing.  The  Agency  has  received 
these  same  comments  from  this 
commenter  on  numerous  previous 
occasions.  Refer  to  Federal  Register  70 
FR  37686  (June  30,  2005),  70  FR  1354 
(January  7,  2005),  69  FR  63096-63098 
(October  29,  2004)  for  the  Agency’s 
response  to  these  objections. 

Based  upon  review  of  the  data 
supporting  the  petition,  EPA  has 
determined  that  the  tolerance  levels  for 
bulb  vegetables  should  be  set  as  follows: 
bulb  onion  subgroup  3-07A  at  0.05  ppm; 
green  onion  subgroup  3-07B  at  1.1  ppm. 
The  reasons  for  this  change  are 
explained  in  Unit  IV.D. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Section  408(b)(2)(A)(i)  of  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  “safe.” 
Section  408(b)(2)(A)(ii)  of  FFDCA 
defines  “safe”  to  mean  that  “there  is  a 
reasonable  certainty  that  no  harm  will 
residt  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.”  This  includes 


exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  FFDCA  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  a 
tolerance  and  to  “ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue.” 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  and  the  factors  specified  in 
section  408(b)(2)(D)  of  FFDCA.  EPA  has 
reviewed  the  available  scientific  data 
and  other  relevant  information  in 
support  of  this  action.  EPA  has 
sufficient  data  to  assess  the  hazards  of 
and  to  make  a  determination  on 
aggregate  exposure  for  the  petitioned-for 
tolerances  for  residues  of  cymoxanil  on 
bulb  onion  subgroup  3-07A  at  0.05  ppm; 
green  onion  subgroup  3-07B  at  1.1  ppm; 
leafy  greens  subgroup  4 A  at  19  ppm; 
leaf  petioles  subgroup  4B  at  6.0  ppm; 
cilantro  leaves  at  19  ppm;  and  caneberry 
subgroup  13-07A  at  4.0  ppm.  EPA’s 
assessment  of  exposures  and  risks 
associated  with  establishing  these 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  Specific 
information  on  the  studies  received  and 
the  nature  of  the  adverse  effects  caused 
by  cymoxanil  as  well  as  the  no- 
observed-adverse-effect-levels 
(NOAELs)  and  the  lowest-observed- 
adverse-effect-levels  (LOAELs)  from  the 
toxicity  studies  can  be  found  at  http:// 
www.regulations.gov  in  document 
Cymoxanil;  Human  Health  Risk 
Assessment  for  Proposed  Uses  on  Bulb 
Vegetables  (Crop  Group  3-07),  Leafy 
Greens  (Subgroup  4A),  and  Leaf  Petioles 
(Subgroup  4B),  page  16  in  docket  ID 
number  EPA-HQ-OPP-2007-1191. 

Cymoxanil  has  low  acute  toxicity  via 
oral,  dermal,  and  inhalation  routes  of 
exposure.  It  is  a  mild  skin  irritant,  not 
a  skin  sensitizer,  and  non-irritating  to 
the  eye.  Systemic  toxicity,  as  evidenced 
by  decreased  body  weights,  body  weight 
gains,  and  food  consumption,  was 
observed  in  subchronic,  chronic, 
developmental,  reproductive  and 
neurotoxicity  studies  across  species. 

The  dog  appears  to  be  the  most  sensitive 
species  for  cymoxanil-induced  toxicity 
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with  the  thymus  gland  identified  as  a 
target  organ  in  this  species  during 
subchronic  and  chronic  exposures.  No 
evidence  of  immunotoxicity  was 
observed  following  subchronic  exposure 
of  rats  up  to  108  milligrams/kilograms/ 
day  (mg/kg/day)  in  males  and  117  mg/ 
kg/day  in  females  (108/117  (M/F))  or 
mice  up  to  218/552  (M/F)  mg/kg/day, 
respectively.  In  a  21-day  dermal 
toxicity  study  in  rats,  no  systemic 
toxicity  was  observed  up  to  the  limit 
dose.  In  a  subchronic  neurotoxicity 
study  in  rats,  systemic  toxicity  was 
observed  at  102/137  mg/kg/day  (M/F); 
however,  no  neurotoxicity  and/or 
neuropathology  were  observed  up  to 
224/333  mg/kg/day  (M/F;  highest  dose 
tested).  In  addition,  no  evidence  of 
neurotoxicity  was  observed  in  the 
developmental  toxicity  studies  in  rats  or 
rabbits,  the  2-generation  reproduction 
study  in  rats,  the  subchronic  or  chronic 
dog  studies,  or  the  18-month  mouse 
carcinogenicity  study.  However,  in  the 
combined  chronic  toxicity/ 
carcinogenicity  study  in  rats,  clinical 
signs  of  hyperactivity  and 
aggressiveness  in  males  (>30.3  mg/kg/ 
day),  as  well  as  retinal  atrophy  in  both 
sexes  (>30.3  mg/kg/day)  were  observed. 

Increased  susceptibility  of  rats  and 
rabbits  was  observed  following  in  utero 
exposure  to  cymoxanil.  In  acceptable 
developmental  toxicity  studies  in  both 
of  these  species,  developmental  effects 
were  seen  at  doses  below  those  that 
caused  maternal  toxicity.  In  the  rat 
developmental  toxicity  studies,  skeletal 
anomalies,  delays  in  skeletal 
ossification,  and/or  increases  in  overall 
malformations  were  observed  at  lower 
doses  than  those  at  which  maternal 
toxicity  was  observed.  In  a  rabbit 
developmental  study,  increased  skeletal 
malformations  were  observed  at  8  mg/ 
kg/day  (LOAEL),  which  was  also  below 
the  maternal  NOAEL  of  32  mg/kg/day. 
Cleft  palate  was  also  observed  in  fetuses 
at  32  mg/kg/day.  In  the  first  2- 
generation  reproduction  toxicity  study 
(1993),  decreased  pup  viability  (PND  0- 
4)  was  observed  at  maternally  toxic 
doses.  In  a  second  2-generation 
reproduction  toxicity  study  (2001), 
decreased  body  weight  was  observed 
during  lactation  in  both  Fi  and  F2 
offspring  at  a  dose  that  was  lower  than 
that  at  which  parental  toxicity  was 
observed.  The  increased  susceptibility 
of  offspring  observed  in  this  study  was 
concordant  with  the  results  obtained  in 
the  developmental  toxicity  studies.  In  a 
developmental  neurotoxicity  study, 
offspring  toxicity  -  adverse  effects 
included  decreased  pup  survival, 
decreased  pup  weight  and  body  weight 
gain  during  early  lactation,  increases  in 


morphometric  measurements  (anterior/ 
posterior  cerebrum  for  males,  cerebellar 
height  for  females)  at  PND  79-83,  and 
decreased  retention  in  the  water  maze 
task  for  adult  females  -  was  observed  at 
the  same  dose  as  maternal  toxicity 
(slight  decreases  in  body  weight,  body 
weight  gain  during  gestation,  and  food 
consumption).  The  LOAEL  for  both 
maternal  animals  and  offspring  was  100 
mg/kg/day.  No  residual  uncertainties 
exist  in  the  database  for  pre-/post-natal 
toxicity,  and  the  endpoints  selected  for 
risk  assessment  are  considered 
protective  of  effects  observed  in 
offspring  in  developmental  and 
reproduction  toxicity  studies.  The 
endpoints  selected  for  risk  assessment 
are  further  described  in  section  3.5  of 
the  document;  Cymoxanil;  Human 
Health  Risk  Assessment  for  Proposed 
Uses  on  Bulb  Vegetables  (Crop  Group  3- 
07),  Leafy  Greens  (Subgroup  4A),  and 
Leaf  Petioles  (Subgroup  4B),  page  13  in 
docket  ID  number  EPA-HQ-OPP-2007- 
1191. 

Cymoxanil  was  not  carcinogenic  in 
rats  and  mice  and  is  classified  as  “not 
likely  to  be  carcinogenic  to  humans.” 
The  available  studies  indicate  that 
cymoxanil  is  not  mutagenic  in  bacteria 
or  cultured  mammalian  cells.  There  is, 
however,  evidence  of  clastogenic 
activity  and  induction  of  unscheduled 
DNA  synthesis  in  vitro.  In  contrast, 
cymoxanil  was  neither  clastogenic  nor 
aneugenic  in  vivo  in  mouse  bone 
marrow  cells  and  did  not  induce  a 
genotoxic  response  in  rat  somatic  or 
germinal  cells.  The  negative  results  from 
the  in  vivo  mouse  bone  marrow 
micronucleus  assay  support  the  lack  of 
a  carcinogenic  effect  in  long-term  rat 
and  mouse  feeding  studies. 

B.  Toxicological  Endpoints 

For  hazards  that  have  a  threshold 
below  which  there  is  no  appreciable 
risk,  a  toxicological  point  of  departure 
(POD)  is  identified  as  the  basis  for 
derivation  of  reference  values  for  risk 
assessment.  The  POD  may  be  defined  as 
the  highest  dose  at  which  no  adverse 
effects  are  observed  (the  NOAEL)  in  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment. 
However,  if  a  NOAEL  cannot  be 
determined,  the  lowest  dose  at  which 
adverse  effects  of  concern  are  identified 
(the  LOAEL)  or  a  Benchmark  Dose 
(BMD)  approach  is  sometimes  used  for 
risk  assessment.  Uncertainty/safety 
factors  (UFs)  are  used  in  conjunction 
with  the  POD  to  take  into  account 
uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 


unknowns.  Safety  is  assessed  for  acute 
and  chronic  dietary  risks  by-  comparing 
aggregate  food  and  water  exposure  to 
the  pesticide  to  the  acute  population 
adjusted  dose  (aPAD)  and  chronic 
population  adjusted  dose  (cPAD).  The 
aPAD  and  cPAD  are  calculated  by 
dividing  the  POD  by  all  applicable  UFs. 
Aggregate  short-,  intermediate-,  and 
chronic-term  risks  are  evaluated  by 
comparing  food,  water,  and  residential 
exposure  to  the  POD  to  ensure  that  the 
margin  of  exposure  (MOE)  called  for  by 
the  product  of  all  applicable  UFs  is  not 
exceeded.  This  latter  value  is  referred  to 
as  the  Level  of  Concern  (LOC). 

For  non-threshold  risks,  the  Agency 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  risk.  Thus, 
the  Agency  estimates  risk  in  terms  of  the 
probability  of  an  occurrence  of  the 
adverse  effect  greater  than  that  expected 
in  a  lifetime.  For  more  information  on 
the  general  principles  EPA  uses  in  risk 
characterization  and  a  complete 
description  of  the  risk  assessment 
process,  see  http://www.epa.gov/ 
pesticides/factsheets/riskassess.htm. 

A  summary  of  the  toxicological 
endpoints  for  cymoxanil  used  for 
human  risk  assessment  can  be  found  at 
http://www.regulations.gov  in  document 
Cymoxanil;  Human  Health  Risk 
Assessment  for  Proposed  Uses  on  Bulb 
Vegetables  (Crop  Group  3-07),  Leafy 
Greens  (Subgroup  4A),  and  Leaf  Petioles 
(Subgroup  4B),  page  16  in  docket  ID 
number  EPA-HQ-OPP-2007-1191. 

C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  In  evaluating  dietary 
exposure  to  cymoxanil,  EPA  considered 
exposure  under  the  petitioned-for 
tolerances  as  well  as  all  existing 
cymoxanil  tolerances  in  (40  CFR 
180.503).  EPA  assessed  dietary 
exposures  from  cymoxanil  in  food  as 
follows: 

i.  Acute  exposure.  Quantitative  acute 
dietary  exposure  and  risk  assessments 
are  performed  for  a  food-use  pesticide, 
if  a  toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure.  An  acute  endpoint  of  concern 
was  not  identified  for  the  general  U.S. 
population.  Therefore,  an  acute  dietary 
exposure  assessment  was  performed 
only  for  Females  13-49  Years  Old,  based 
upon  the  NOAEL  of  4  mg/kg/day  from 
the  rabbit  developmental  toxicity  study. 
In  estimating  acute  dietary  exposure, 
EPA  used  food  consumption 
information  from  the  United  States 
Department  of  Agriculture  (USDA) 
1994-1996  and  1998  Nationwide 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII).  As  to  residue  levels 
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in  food,  EPA  assumed  that  cymoxanil 
residues  were  present  in  all  registered 
and  proposed  food  commodities  at 
tolerance  levels,  and  100  percent  crop 
treated  (PCT)  for  all  commodities. 

Dietary  Exposure  Evaluation  Model 
(DEEM)  version  7.81  default  processing 
factors  were  used  for  all  registered  and 
proposed  commodities  except  grapes. 
Processing  factors  for  grape  juice  (1.4x) 
and  raisins  (lx)  were  derived  from  grape 
processing  data. 

ii.  Chronic  exposure.  In  conducting 
the  chronic  dietary  exposure  assessment 
EPA  used  the  food  consumption  data 
from  the  USDA  1994-1996  and  1998 
CSFII.  As  to  residue  levels  in  food,  EPA 
used  tolerance  level  residues  or 
anticipated  residues  (field  trial  residues) 
and  PCT.  Anticipated  residues  were 
calculated  from  average  field  trial  data 
for  cilantro  leaves,  chive,  grape,  green 
onion,  hops,  leaf  petioles,  and  leafy 
greens.  DEEM  7.81  default  processing 
factors  were  used  for  all  commodities 
except  grapes.  Processing  factors  for 
grape  juice  (1.4x)  and  raisins  (lx)  were 
derived  from  grape  processing  data. 

iii.  Cancer.  Cymoxanil  was  not 
carcinogenic  in  rats  and  mice.  EPA 
classified  cymoxanil  as  “not  likely”  to 
be  a  human  carcinogen;  therefore  a 
cancer  dietary  exposure  assessment  was 
not  performed. 

iv.  Anticipated  residue  and  PCT 
information.  Section  408(b)(2)(E)  of 
FFDCA  authorizes  EPA  to  use  available 
data  and  information  on  the  anticipated 
residue  levels  of  pesticide  residues  in 
food  and  the  actual  levels  of  pesticide 
residues  that  have  been  measured  in 
food.  If  EPA  relies  on  such  information, 
EPA  must  require  pursuant  to  FFDCA 
section  408(f)(1)  that  data  be  provided  5 
years  after  the  tolerance  is  established, 
modified,  or  left  in  effect,  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  For  the  present 
action,  EPA  will  issue  such  data  call-ins 
as  are  required  by  FFDCA  section 
408(b)(2)(E)  and  authorized  under 
FFDCA  section  408(f)(1).  Data  will  be 
required  to  be  submitted  no  later  than 

5  years  from  the  date  of  issuance  of 
these  tolerances. 

Section  408(b)(2)(F)  of  FFDCA  states 
that  the  Agency  may  use  data  on  the 
actual  percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if: 

•  Condition  a:  The  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  the  pesticide  residue. 

•  Condition  b:  The  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group. 

•  Condition  c:  Data  are  available  on 
pesticide  use  and  food  consumption  in 


a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area. 

In  addition,  the  Agency  must  provide 
for  periodic  evaluation  of  any  estimates 
used.  To  provide  for  the  periodic 
evaluation  of  the  estimate  of  PCT  as 
required  by  FFDCA  section  408(b)(2)(F), 
EPA  may  require  registrants  to  submit 
data  on. PCT. 

The  Agency  used  PCT  information  as 
follows;  Cucumber,  head  lettuce, 
pepper,  potato,  and  tomato  at  10%; 
pumpkin,  squash,  and  watermelon  at 

1%. 

In  most  cases,  EPA  uses  available  data 
from  United  States  Department  of 
Agriculture/National  Agricultural 
Statistics  Service  (USDA/NASS), 
proprietary  market  surveys,  and  the 
National  Pesticide  Use  Database  for  the 
chemical/crop  combination  for  the  most 
recent  6  years.  EPA  uses  an  average  PCT 
for  chronic  dietary  risk  analysis.  The 
average  PCT  figure  for  each  existing  use 
is  derived  by  combining  available 
public  and  private  market  survey  data 
for  that  use,  averaging  across  all 
observations,  and  rounding  to  the 
nearest  5%,  except  for  those  situations 
in  which  the  average  PCT  is  less  than 
one.  In  those  cases,  1%  is  used  as  the 
average  PCT  and  2.5%  is  used  as  the 
maximum  PCT.  EPA  uses  a  maximum 
PCT  for  acute  dietary  risk  analysis.  The 
maximum  PCT  figure  is  the  highest 
observed  maximum  value  reported 
within  the  recent  6  years  of  available 
public  and  private  market  survey  data 
for  the  existing  use  and  rounded  up  to 
the  nearest  multiple  of  5%. 

The  Agency  believes  that  the  three 
conditions  discussed  in  Unit  Ill.C.l.iv. 
have  been  met.  With  respect  to 
Condition  a,  PCT  estimates  are  derived 
from  Federal  and  private  market  survey 
data,  which  are  reliable  and  have  a  valid 
basis.  The  Agency  is  reasonably  certain 
that  the  percentage  of  the  food  treated 
is  not  likely  to  be  an  underestimation. 

As  to  Conditions  b  and  c,  regional 
consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
through  EPA’s  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA’s  risk 
assessment  process  ensures  that  EPA’s 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 


have  available  reliable  information  on 
the  regional  consumption  of  food  to 
which  cymoxanil  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  used  screening  level 
water  exposure  models  in  the  dietary 
exposure  analysis  and  risk  assessment 
for  cymoxanil  in  drinking  water.  These 
simulation  models  take  into  account 
data  on  the  physical,  chemical,  and  fate/ 
transport  characteristics  of  cymoxanil. 
Further  information  regarding  EPA 
drinking  water  models  used  in  pesticide 
exposure  assessment  can  be  found  at 
http://www.epa.gov/oppefed  1  /models/ 
water/index,  htm. 

Based  on  the  First  Index  Reservoir 
Screening  Tool  (FIRST),  and  Screening 
Concentration  in  Ground  Water  (SCI- 
GROW)  models,  the  estimated  drinking 
water  concentrations  (EDWCs)  of 
cymoxanil  for  acute  exposures  are 
estimated  to  be  9.3  parts  per  billion 
(ppb)  for  surface  water  and  0.0018  ppb 
for  ground  water.  EDWCs  of  cymoxanil 
for  chronic  exposures  for  non-cancer 
assessments  are  estimated  to  be  0.05 
ppb  for  surface  water  and  0.0018  ppb  for 
ground  water. 

Modeled  estimates  of  drinking  water 
concentrations  were  directly  entered 
into  the  dietary  exposure  model.  For 
acute  dietary  risk  assessment,  the  water 
concentration  value  of  9.3  ppb  was  used 
to  assess  the  contribution  to  drinking 
water.  For  chronic  dietary  risk 
assessment,  the  water  concentration 
value  of  0.05  ppb  was  used  to  assess  the 
contribution  to  drinking  water. 

3.  From  non-dietary  exposure.  The 
term  “residential  exposure”  is  used  in 
this  document  to  refer  to  non- 
occupational,  non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Cymoxanil  is  not  registered  for  any 
specific  use  patterns  that  would  result 
in  residential  exposure. 

4.  Cumulative  effects  from  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
“available  information”  concerning  the 
cumulative  effects  of  a  particular 
pesticide  s  residues  and  “other 
substances  that  have  a  common 
mechanism  of  toxicity.” 

EPA  has  not  foupd  cymoxanil  to  share 
a  common  mechanism  of  toxicity  with 
any  other  substances,  and  cymoxanil 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has 
assumed  that  cymoxanil  does  not  have 
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a  common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA’s  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  EPA’s  website  at  http:// 
wv.  w.  epa .  gov/ pest  ici  des/ cumulative. 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408(b)(2)(c)  of 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  (10X)  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  database  on  toxicity 
and  exposure  unless  EPA  determines 
based  on  reliable  data  that  a  different 
margin  of  safety  will  be  safe  for  infants 
and  children.  This  additional  margin  of 
safety  is  commonly  referred  to  as  the 
FQPA  safety  factor  (SF).  In  applying  this 
provision,  EPA  either  retains  the  default 
value  of  10X,  or  uses  a  different 
additional  safety  factor  when  reliable 
data  available  to  EPA  support  the  choice 
of  a  different  factor. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  an  indication  of  increased 
susceptibility  of  rats  and  rabbits  to  in 
utero  exposure  to  cymoxanil.  In  several 
developmental  toxicity  studies  in  the  rat 
and  rabbit,  developmental  toxicity  was 
observed  at  doses  that  were  lower  than 
those  that  caused  maternal  toxicity.  In 
the  rat  developmental  toxicity  studies, 
skeletal  anomalies,  delays  in  skeletal 
ossification,  and/or  increases  in  overall 
malformations  were  observed  at  lower 
doses  than  those  at  which  maternal 
toxicity  was  observed.  However,  in  the 
developmental  neurotoxicity  study  in 
rat,  offspring  toxicity  was  observed  at 
the  same  dose  as  maternal  toxicity.  In 
one  rabbit  developmental  study, 
increased  skeletal  anomalies  were 
observed  at  8  mg/kg/day  (LOAEL), 
which  was  below  the  maternal  NOAEL 
of  32  mg/kg/day.  In  a  second  rabbit 
developmental  toxicity  study,  an 
increased  incidence  of  visceral  and 
skeletal  anomalies  was  observed  at  25 
mg/kg  bw/day;  a  maternal  LOAEL  was 
not  observed  in  this  study.  In  the  2- 
generation  reproduction  toxicity  study, 
decreased  pup  body  weight  was 
observed  at  a  lower  dose  than  that 
which  caused  toxicity  in  adults. 

In  the  developmental  and  postnatal 
studies  for  which  there  is  increased 
susceptibility,  the  effects  are  well 
characterized  and  conservative  NOAELs 
were  established  for  developmental  and 
offspring  effects.  In  addition,  the  doses 
selected  for  risk  assessment  are  based  on 
the  lowest  NOAELs  from  the 
developmental  and  reproductive 


toxicity  studies,  where  appropriate,  and 
are  protective  of  any  potential  pre-  and 
post-natal  effects.  Therefore,  there  are 
low  levels  of  concern  and  no  residual 
uncertainties  for  pre-  and  post-natal 
toxicity. 

3.  Conclusion.  EPA  has  determined 
that  reliable  data  show  the  safety  of 
infants  and  children  would  be 
adequately  protected  if  the  FQPA  SF 
were  reduced  to  IX  for  acute  risk 
determination.  That  decision  is  based 
on  the  following  findings: 

i.  The  toxicity  database  for  cymoxanil 
is  complete  for  dietary  risk  assessment 
and  includes  a  developmental 
neurotoxicity  study. 

ii.  Although  there  is  evidence  of 
increased  susceptibility  in  the  prenatal 
developmental  studies  in  rats  and 
rabbits,  there  have  not  been  any  residual 
uncertainties  identified  after 
establishing  toxicity  endpoints  and 
traditional  uncertainty  factors  to  be  used 
in  the  risk  assessment  of  cymoxanil.  The 
degree  of  concern  for  pre-and/ or 
postnatal  toxicity  is  low. 

iii.  There  are  no  residual  uncertainties 
identified  in  the  exposure  databases. 

The  acute  dietary  food  exposure 
assessment  was  performed  based  on  100 
PCT  and  tolerance-level  residues,  and 
DEEM  default  processing  factors  for  all 
registered  and  proposed  commodities. 
The  chronic  dietary  food  assessment 
was  performed  incorporating  tolerance 
levels  or  anticipated  residues  (field  trial 
residues)  and  PCT  (potatoes,  head 
lettuce,  peppers,  tomatoes,  watermelon, 
cucumber,  pumpkin,  and  summer  and 
winter  squash).  EPA  believes  that  the 
PCT  estimates  used  are  based  on  reliable 
data  because  PCT  estimates  are  derived 
from  Federal  and  private  market  survey 
data,  which  are  reliable  and  have  a  valid 
basis.  EPA  made  conservative 
(protective)  assumptions  in  the  ground 
and  surface  water  modeling  used  to 
assess  exposure  to  cymoxanil  in 
drinking  water.  These  assessments  will 
not  underestimate  the  exposure  and 
risks  posed  by  cymoxanil. 

EPA  has  retained  the  10X  FQPA 
safety  factor  for  assessing  risk  from 
chronic  dietary  exposure  to  cymoxanil 
because  the  LOAEL  from  the  chronic 
toxicity  study  in  the  dog  was  used  to 
assess  chronic  dietary  risk. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

EPA  determines  whether  acute  and 
chronic  pesticide  exposures  are  safe  by 
comparing  aggregate  exposure  estimates 
to  the  aPAD  and  cPAD.  The  aPAD  and 
cPAD  represent  the  highest  safe 
exposures,  taking  into  account  all 
appropriate  SFs.  EPA  calculates  the 
aPAD  and  cPAD  by  dividing  the  POD  by 


all  applicable  UFs.  For  linear  cancer 
risks,  EPA  calculates  the  probability  of 
additional  cancer  cases  given  the 
estimated  aggregate  exposure.  Short-, 
intermediate-,  and  chronic-term  risks 
are  evaluated  by  comparing  the 
estimated  aggregate  food,  water,  and 
residential  exposure  to  the  POD  to 
ensure  that  the  MOE  called  for  by  the 
product  of  all  applicable  UFs  is  not 
exceeded. 

1.  Acute  risk.  An  acute  aggregate  risk 
assessment  takes  into  account  exposure 
estimates  from  acute  dietary 
consumption  of  food  and  drinking 
water.  An  acute  dietary  exposure 
assessment  was  performed  for  females 
13-49  years  old  only,  since  an  acute 
endpoint  of  concern  was  not  identified 
for  the  general  U.S.  population.  LTsing 
the  exposure  assumptions  discussed  in 
this  unit  for  acute  exposure,  the  acute 
dietary  exposure  to  cymoxanil  from 
food  and  water  will  occupy  89%  of  the 
aPAD  for  females  13-49  years  old,  the 
only  population  subgroup  of  concern. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  chronic  exposure  to  cymoxanil 
from  food  and  water  will  utilize  74%  of 
the  cPAD  for  children  1-2  years  old,  the 
population  group  receiving  the  greatest 
exposure.  For  the  general  U.S. 
population,  chronic  exposure  to 
cymoxanil  from  food  and  water  will 
utilize  48%  of  the  cPAD.  There  are  no 
residential  uses  for  cymoxanil. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  short-  and 
intermediate-term  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Cymoxanil  is  not 
registered  for  any  use  patterns  that 
would  result  in  residential  exposure. 
Therefore,  the  short-  or  intermediate- 
term  aggregate  risk  is  the  sum  of  the  risk 
from  exposure  to  cymoxanil  through 
food  and  water  and  will  not  be  greater 
than  the  chronic  aggregate  risk. 

4.  Cancer.  Because  cymoxanil  was  not 
carcinogenic  in  rats  and  mice,  EPA 
concludes  that  the  cancer  risk  to 
humans  from  exposure  to  cymoxanil  is 
negligible. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  or  to  infants  and  children 
from  aggregate  exposure  to  cymoxanil 
residues. 
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IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(high  performance  liquid 
chromatography  with  ultra  violet 
detection  (HPLC/UV)  and  HPLC/MS 
(mass  spectroscopy))  is  available  to 
enforce  the  tolerance  expression.  The 
method  may  be  requested  from:  Chief, 
Analytical  Chemistry  Branch, 
Environmental  Science  Center,  701 
Mapes  Rd.,  Ft.  Meade,  MD  20755-5350; 
telephone  number:  (410)  305-2905;  e- 
mail  address:  residuemethods@epa.gov. 

B.  International  Residue  Limits 

There  are  no  CODEX  maximum 
residue  levels  established  for  cymoxanil 
on  any  of  the  commodities  for  which  the 
tolerances  are  being  established. 

C.  Response  to  Comments 

Comments  were  submitted  by  a 
private  citizen  who  opposed  the 
establishment  of  cymoxanil  tolerances 
for  the  following  reasons: 

1.  The  availability  of  numerous 
products  previously  registered  for  the 
same  purpose  as  the  new  uses  of 
cymoxanil  supported  by  these 
tolerances,  and 

2.  Cymoxanil  is  toxic  to  aquatic 
plants,  bees,  and  birds,  and  therefore 
has  potentially  harmful  effects  on  the 
environment. 

These  comments  are  considered 
irrelevant  because  the  safety  standard 
for  approving  tolerances  under  section 
408  of  the  FFDCA  focuses  on  potential 
harm  to  human  health  and  does  not 
permit  consideration  of  effects  on  the 
environment  or  the  availability  of  other 
registered  products.  Environmental 
effects  were  closely  considered  in  EPA’s 
decision  to  register  cymoxanil  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act. 

D.  Revisions  to  Petitioned-For 
Tolerances 

Because  there  is  a  wide  variability  in 
the  field  trial  residues,  EPA  has 
concluded  that  a  group  tolerance  for 
bulb  vegetables  is  not  supported  by  the 
available  data.  Therefore,  EPA  has 
determined  that  the  proposed  tolerance 
level  for  bulb  vegetables  of  1.1  ppm 
should  be  revised  as  follows:  Bulb  onion 
subgroup  3-07A  at  0.05  ppm;  green 
onion  subgroup  3-07B  at  1.1  ppm. 

V.  Conclusion  * 

Therefore,  tolerances  are  established 
for  residues  of  cymoxanil,  (2-cyano-N- 
[(ethylamino)carbonyl]-2- 
(methoxyimino)  acetamide),  in  or  on 
bulb  onion  subgroup  3-07A  at  0.05  ppm; 
green  onion  subgroup  3-07B  at  1.1  ppm; 


leafy  vegetables  subgroup  4 A  at  19  ppm; 
cilantro  leaves  at  19  ppm;  leaf  petioles 
subgroup  4B  at  6.0  ppm;  and  caneberry 
subgroup  13-07A  at  4.0  ppm. 
Additionally,  the  existing  entries  for 
“Caneberry”  and  “Lettuce,  head”  are 
deleted. 

VI.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  tolerances 
under  section  408(d)  of  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  final  rule 
has  been  exempted  from  review  under 
Executive  Order  12866,  this  final  rule  is 
not  subject  to  Executive  Order  13211, 
entitled  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  or  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  nor  does  it  require  any  special 
considerations  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

Since  tolerances  and  exemptions  that 
are  established  on  the  basis  of  a  petition 
under  section  408(d)  of  FFDCA,  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply. 

This  final  rule  directly  regulates 
growers,  food  processors,  food  handlers, 
and  food  retailers,  not  States  or  tribes, 
nor  does  this  action  alter  the 
relationships  or  distribution  of  power 
and  responsibilities  established  by 
Congress  in  the  preemption  provisions 
of  section  408(n)(4)  of  FFDCA.  As  such, 
the  Agency  has  determined  that  this 
action  will  not  have  a  substantial  direct 
effect  on  States  or  tribal  governments, 
on  the  relationship  between  the  national 
government  and  the  States  or  tribal 
governments,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  or  between 
the  Federal  Government  and  Indian 
tribes.  Thus,  the  Agency  has  determined 
that  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  and  Executive  Order  13175, 


entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  9,  2000)  do  not  apply 
to  this  final  rule.  In  addition,  this  final 
rule  does  not  impose  any  enforceable 
duty  or  contain  any  unfunded  mandate 
as  described  under  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104-4). 

This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note). 

VII.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report  to  each  House  of 
the  Congress  and  to  the  Comptroller 
General  of  the  United  States.  EPA  will 
submit  a  report  containing  this  rule  and 
other  required  information  to  the  U.S. 
Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  this  final  rule  in  the 
Federal  Register.  This  final  rule  is  not 
a  “major  rule”  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  29,  2008. 

Donald  R.  Stubbs, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1 .  The  authority  citation  for  part  1 80 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346a  and  371. 

■  2.  Section  180.503  is  amended  in 
paragraph  (a)  by  revising  the 
introductory  text,  and  in  the  table,  by 
removing  the  entry  for  “Lettuce,  head”, 
revising  the  entry  for  “Caneberry”  and 
alphabetically  adding  the  following 
commodities  to  read  as  follows: 

§180.503  Cymoxanil;  tolerances  for 
residues 

(a)  General.  Tolerances  are 
established  for  residues  of  the  fungicide, 
cymoxanil,  2-cyano  -N- 
[(ethylamino)carbonyl]-2- 
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(methoxyimino)  acetamide,  in  or  on  the 
following  food  commodities: 


Commodity 

Parts  per  million 

Caneberry,  subgroup 

13A-07 . 

Cilantro,  leaves . 

4.0 

19- 

Leafy  greens,  subgroup 

4A . 

Leaf  petioles,  subgroup 

4B  . 

19 

6.0 

Onion,  bulb,  subgroup  3- 

07A  . 

Onion,  green,  subgroup 
3-07B . 

0.05 

1.1 

*  *  *  *  * 

[FR  Doc.  E8-23864  Filed  10-7-08;  8:45  am] 

BILLING  CODE  6560-50-S 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

48  CFR  Part  1633 
RIN  3206— AL35 

Federal  Employees  Health  Benefits 
Acquisition  Regulation:  Board  of 
Contract  Appeals 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  adopting  as  final, 
without  change,  the  proposed  rule 
published  April  7,  2008  to  remove  the 
designation  of  the  Armed  Services 
Board  of  Contract  Appeals  (ASBCA) 
from  the  Federal  Employees  Health 
Benefits  Acquisition  Regulation 
(FEHBAR). 

DATES:  Effective  October  8,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  contact  Marguerite 
Martel,  Policy  Analyst,  at  202-606-1772 
or  e-mail:  marguerite.martel@opm.gov. 
SUPPLEMENTARY  INFORMATION:  OPM 
published  a  proposed  rule  to  remove  the 
designation  of  the  ASBCA  from  the 
FEHBAR  on  April  7,  2008,  at  73  FR 
18729.  No  comments  were  received. 
Accordingly,  OPM  is  adopting  the 
proposed  rule  without  change.  The  rule 
implements  the  provisions  of  the 
National  Defense  Authorization  Act  of 
2006,  which  created  the  Civilian  Board 
of  Contract  Appeals  (CBCA)  with 
authority  extending  to  most  civilian 
agencies,  including  OPM.  The  CBCA 


has  now  replaced  the  ASBCA  as  the 
venue  for  claims  brought  under  the  Act 
for  the  Federal  Employees  Health 
Benefits  (FEHB)  Program.  OPM  is 
updating  the  FEHBAR  to  eliminate 
reference  to  the  ASBCA  to  reflect  this 
change  in  the  law. 

Collection  of  Information  Requirement 

This  rulemaking  makes  a  minor 
clarifying  amendment  to  the  Federal 
Employees  Health  Benefits  Acquisition 
Regulations.  The  rule  does  not  impose 
information  collection  and 
recordkeeping  requirements  that  meet 
the  definition  of  the  Paperwork 
Reduction  Act  of  1995’s  term 
“collection  of  information,”  which 
means  obtaining,  causing  to  be  obtained, 
soliciting,  or  requiring  the  disclosure  to 
third  parties  or  the  public,  of  facts  or 
opinions  by  or  for  an  agency,  regardless 
of  form  or  format,  calling  for  either 
answers  to  identical  questions  posed  to, 
or  identical  reporting  or  recordkeeping 
requirements  imposed  on  ten  or  more 
persons,  other  than  agencies, 
instrumentalities,  or  employees  of  the 
United  States;  or  answers  to  questions 
posed  to  agencies,  instrumentalities,  or 
employees  of  the  United  States  which 
are  to  be  used  for  general  statistical 
purposes.  Consequently,  it  need  not  be 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
requires  agencies  to  analyze  options  for 
regulatory  relief  of  small  businesses.  For 
purposes  of  the  RFA,  small  entities 
include  small  businesses,  nonprofit 
organizations,  and  government  agencies 
with  revenues  of  $11.5  million  or  less  in 
any  one  year.  This  rulemaking  affects 
FEHB  Program  carriers  and  their 
contractual  arrangements  that  exceed 
the  dollar  threshold.  Therefore,  I  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Regulatory  Impact  Analysis 

We  have  examined  the  impact  of  this 
proposed  rule  as  required  by  Executive 
Order  12866  ("September  1993, 
Regulatory  Planning  and  Review),  the 
RFA  (September  16,  1980,  Pub.  L.  96- 
354),  section  1102(b)  of  the  Social 
Security  Act,  the  Unfunded  Mandates 
Reform  Act  of  1995,  (Pub.  L.  104-4),  and 
Executive  Order  13132.  Executive  Order 
12866  (as  amended  by  Executive  Order 
13258,  which  merely  assigns 
responsibility  of  duties)  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and,  if 


regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  one  year).  This  rule  is  not 
considered  a  major  rule,  as  defined  in 
title  5,  United  States  Code,  section 
804(2),  because  we  estimate  it  will  affect 
only  FEHB  carriers.  Any  resulting 
economic  impact  would  not  be  expected 
to  exceed  the  dollar  threshold. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  48  CFR  Part  1633 

Government  employees,  Government 
procurement,  Health  insurance. 

Office  of  Personnel  Management. 

Howard  Weizmann, 

Deputy  Director. 

■  Accordingly,  under  the  authority  of  5 
U.S.C.  8913;  40  U.S.C.  486(c);  48  CFR 
1.301  OPM  is  amending  chapter  16  of 
title  48  of  the  Code  of  Federal 
Regulations  by  removing  and  reserving 
part  1633. 

PART  1633— [RESERVED] 

[FR  Doc.  E8-23224  Filed  10-7-08;  8:45  am] 

BILLING  CODE  6325-39-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

48  CFR  Part  2133 

RIN  3206-AL46 

Federal  Employees  Group  Life 
Insurance;  Federal  Acquisition 
Regulation:  Board  of  Contract  Appeals 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  adopting  as  final, 
without  change,  the  proposed  rule 
published  April  7,  2008  to  remove  the 
designation  of  the  Armed  Services 
Board  of  Contraot  Appeals  (ASBCA) 
from  the  Federal  Employees  Group  Life 
Insurance  Federal  Acquisition 
Regulation  (LIFAR). 

DATES:  Effective  October  8,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  Marguerite 
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Martel,  Policy  Analyst,  at  202-606-1772 
or  e-mail:  marguerite.martel@opm.gov. 
SUPPLEMENTARY  INFORMATION:  OPM 
published  a  proposed  rule  to  remove  the 
designation  of  the  ASBCA  from  the 
LIFAR  on  April  7,  2008,  at  73  FR  18730. 
No  comments  were  received. 

Accordingly,  OPM  is  adopting  the 
proposed  rule  without  change.  The  rule 
implements  the  provisions  of  the 
National  Defense  Authorization  Act  of 
2006,  which  created  the  Civilian  Board 
of  Contract  Appeals  (CBCA)  with 
authority  extending  to  most  civilian 
agencies,  including  OPM.  The  CBCA 
has  now  replaced  the  ASBCA  as  the 
venue  for  claims  brought  under  the  Act 
for  the  Federal  Employees  Group  Life 
Insurance  (FEGLI)  Program.  OPM  is 
updating  the  LIFAR  to  eliminate 
reference  to  the  ASBCA  to  reflect  this 
change  in  the  law. 

Collection  of  Information  Requirement 

This  rulemaking  makes  a  minor 
clarifying  amendment  to  the  Federal 
Employees  Group  Life  Insurance 
Acquisition  Regulations.  The  rule  does 
not  impose  information  collection  and 
recordkeeping  requirements  that  meet 
the  definition  of  the  Paperwork 
Reduction  Act  of  1995’s  term 
“collection  of  information,”  which 
means  obtaining,  causing  to  be  obtained, 
soliciting,  or  requiring  the  disclosure  to 
third  parties  or  the  public,  of  facts  or 
opinions  by  or  for  an  agency,  regardless 
of  form  or  format,  calling  for  either 
answers  to  identical  questions  posed  to, 
or  identical  reporting  or  recordkeeping 
requirements  imposed  on  ten  or  more 
persons,  other  than  agencies, 
instrumentalities,  or  employees  of  the 
United  States;  or  answers  to  questions 
posed  to  agencies,  instrumentalities,  or 
employees  of  the  United  States  which 
are  to  be  used  for  general  statistical 
purposes.  Consequently,  it  need  not  be 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  authority  of  the 
t  Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
requires  agencies  to  analyze  options  for 
regulatory  relief  of  small  businesses.  For 
purposes  of  the  RFA,  small  entities 
include  small  businesses,  nonprofit 
organizations,  and  government  agencies 
with  revenues  of  $11.5  million  or  less  in 
any  one  year.  This  rulemaking  affects 
the  FEGLI  Program  carrier  and  its 
contractual  arrangements  that  exceed 
the  dollar  threshold.  Therefore,  I  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Regulatory  Impact  Analysis 

We  have  examined  the  impact  of  this 
proposed  rule  as  required  by  Executive 
Order  12866  (September  1993, 

Regulatory  Planning  and  Review),  the 
RFA  (September  16,  1980,  Pub.  L.  96- 
354),  section  1102(b)  of  the  Social 
Security  Act,  the  Unfunded  Mandates 
Reform  Act  of  1995,  (Pub.  L.  104-4),  and 
Executive  Order  13132.  Executive  Order 
12866  (as  amended  by  Executive  Order 
13258,  which  merely  assigns 
responsibility  of  duties)  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and,  if 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  one  year).  This  rule  is  not 
considered  a  major  rule,  as  defined  in 
title  5,  United  States  Code,  section 
804(2),  because  we  estimate  it  will  affect 
only  the  FEGLI- carrier.  Any  resulting 
economic  impact  would  not  be  expected 
to  exceed  the  dollar  threshold. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  48  CFR  Part  2133 

Government  employees,  Government 
procurement,  life  insurance. 

Office  of  Personnel  Management. 

Howard  Weizmann, 

Deputy  Director. 

m  Accordingly,  under  the  authority  of  5 
U.S.C.  8716;  40  U.S.C.  486(c);  48  CFR 
1.301.  OPM  is  amending  chapter  21  of  . 
title  48  of  the  Code  of  Federal 
Regulations  by  removing  and  reserving 
part  2133. 

PART  2133— [RESERVED] 

[FR  Doc.  E8-23223  Filed  10-7-08;  8:45  am] 

BILLING  CODE  6325-39-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  NHTSA  2008-0059] 

RIN  2127-A194 

Federal  Motor  Vehicle  Safety 
Standards;  Designated  Seating 
Positions  and  Seat  Belt  Assembly 
Anchorages 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Final  rule. 

SUMMARY:  Today’s  final  rule  amends  the 
definition  of  the  term,  “designated 
seating  position,”  as  used  in  the  Federal 
motor  vehicle  safety  standards 
(FMVSS),  to  indicate  more  clearly 
which  areas  within  the  interior  of  a 
vehicle  meet  that  definition.  Today’s 
final  rule  also  establishes  a  calculation 
procedure  for  determining  the  number 
of  designated  seating  positions  at  a  seat 
location  for  trucks  and  multipurpose 
passenger  vehicles  with  a  gross  vehicle 
weight  rating  less  than  10,000  lbs, 
passenger  cars,  and  buses.  Further,  this 
document  eliminates  the  existing 
exclusion  of  auxiliary  seats  (i.e., 
temporary  or  folding  jump  seats)  from 
the  definition  of  “designated  seating 
position.”  Today’s  final  rule  encourages 
manufacturers  to  use  a  variety  of  visual 
cues  in  the  design  of  the  vehicle  interior 
to  help  improve  occupant  awareness  as 
to  which  areas  of  a  vehicle  are  not 
intended  to  be  used  as  seating  positions. 
This  will  help  to  ensure  that  occupants 
sit  in  locations  where  they  are  afforded 
the  crash  protection  required  by  the 
FMVSSs. 

DATES:  The  effective  date  of  this  final 
rule  is  December  8,  2008.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  December  8,  2008. 

Petitions  for  reconsideration  must  be 
received  not  later  than  November  24, 
2008. 

ADDRESSES:  Petitions  must  be  submitted 
to:  Administrator,  National  Highway 
Traffic  Safety  Administration,  1200  New 
Jersey  Avenue,  SE.,  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

non-legal  issues,  you  may  contact  Chris 
Wiacek  of  the  NHTSA  Office  of 
Crashworthiness  Standards  by 
telephone  at  (202)  366—4801,  and  by  fax 
at  (202)  493-2290. 
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For  legal  issues,  you  may  contact  Ed 
Glancy  of  the  NHTSA  Office  of  Chief 
Counsel  bv  telephone  at  (202)  366-2992 
and  by  fax  at  (202)  366-3820. 

You  may  send  mail  to  both  of  these 
officials  at  the  National  Highway  Traffic 
Safety  Administration,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 
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C.  Measuring  Seating  Surface 

D.  Calculating  the  Number  of  Designated 
Seating  Positions 

E.  Auxiliary  Seating  and  Seat  Belt 
Anchorages 

IV.  Benefits  and  Costs 
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VI.  Effective  Date 

VII.  Rulemaking  Analyses  and  Notices 

I.  Notice  of  Proposed  Rulemaking 

On  June  22,  2005,  the  agency 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  which  we 
proposed  a  revised  definition  of 
“designated  seating  position”  (DSP)  and 
a  calculation  procedure  for  determining 
the  number  of  seating  positions  at  a  seat 
location  (70  Fed.  Reg.  36094;  Docket  No. 
NHTSA  2005-21600).  The  NPRM 
focused  on  two  main  objectives: 

(1)  To  provide  a  more  objective 
definition  of  DSP  and  a  more  objective 
method  for  determining  the  number  of 
DSPs  at  a  seating  location;  and 

(2)  To  eliminate  the  existing  exclusion 
of  auxiliary  seats  from  the  DSP 
definition  so  that  all  seating  locations 
intended  to  be  used  while  a  vehicle  is 
in  motion  provide  the  appropriate  levels 
of  crash  protection. 

The  designation  of  a  seating  position 
is  important  for  a  variety  of  reasons. 
Under  the  Federal  motor  vehicle  safety 
standards  (FMVSSs),  motor  vehicle 
manufacturers  must  meet  various 
performance  requirements  for  each 
position  designated  as  a  seating 
position.  For  example,  FMVSS  No.  208, 
“Occupant  crash  protection,”  requires 
that  each  designated  seating  position,  as 
defined  in  §  49  CFR  571.3,  in  a  light 
vehicle 1  be  provided  with  the 
appropriate  occupant  crash  protection 
system  (e.g.,  air  bag,  safety  belts  or 
both).  If  a  vehicle  has  fewer  designated 
seating  positions  than  the  number  of 
seated  individuals  actually  occupying  it, 
one  or  more  occupants  would  not  be 


1  NHTSA  uses  the  term  “light  vehicle”  to  refer  to 
passenger  cars,  multipurpose  passenger  vehicles, 
trucks  and  buses  with  a  gross  vehicle  weight  rating 
(GVWR)  of  not  greater  than  10,000  lb. 


protected  by  safety  belts  arid/or  other 
crash  protection  systems. 

The  Preliminary  Regulatory 
Evaluation  (PRE)  that  accompanied  the 
NPRM  indicated  that,  in  some  vehicles, 
the  number  of  DSPs  did  not  reflect  real 
world  occupancy.  Crash  data  revealed 
instances  in  which  three  passengers 
were  occupying  seats  designated  as 
having  only  two  seating  positions  (2- 
DSP  seats).  As  a  result,  one  of  the 
occupants  was  not  afforded  the  crash 
protection  required  at  a  DSP,  namely,  a 
safety  belt  system.  Further,  data 
indicated  a  drop  in  seat  belt  usage  rate 
for  these  cases  from  53.3  percent  to  27.7 
percent  due  to  a  third  occupant  seated 
at  a  location  without  a  restraint. 

In  addition  to  the  crash  data,  the 
agency  received  numerous  complaints 
from  vehicle  purchasers  that  the  number 
of  DSPs  at  some  rear  bench  seats  was 
not  readily  obvious.  These  bench  seats 
were  designated  as  having  fewer  seating 
positions  than  purchasers  recognized, 
i.e.,  at  the  time  of  sale,  purchasers 
believed  these  bench  seats  were  large 
enough  to  seat  three  people  and 
assumed  that  there  were  seat  belts  for  all 
of  them  when  in  fact  the  seats  had  only 
2-DSPs  and  thus  seat  belts  for  only  two 
people.  Based  on  the  crash  data  and 
complaints,  we  proposed  revisions  to 
the  “designated  seating  position” 
definition  intending  to  aid 
manufacturers  and  vehicle  purchasers 
in  judging  whether  a  location  is  or 
should  be  a  DSP  and  in  determining  the 
number  of  DSPs  at  a  given  location. 

The  agency  proposed  to  remove  the 
language  in  the  definition  that  defined 
a  DSP  as  a  location  that  is  “likely  to  be 
used”  as  a  seat  while  a  vehicle  is  in 
motion  and  that  meets  a  hip  room 
metric,  based  on  the  hip  dimensions  of 
a  5th  percentile  adult  female.  We  also 
proposed  that  the  number  of  DSPs  at  a 
location  would  be  calculated  using  a  hip 
room  measurement.  Under  the  proposal, 
the  measured  width  of  a  location  and 
thus  the  number  of  DSPs  could  be 
limited  by  the  installation  of  specified 
features,  i.e.,  voids  or  impediments,  to 
indicate  that  a  portion  of  a  location  was 
not  intended  to  be  used  as  a  seating 
surface.  The  characteristics  of  these 
voids  and  impediments  were  based  on 
those  features  that  appeared  to  have  the 
practical  effect  of  limiting  occupancy  to 
the  intended  number  of  DSPs  in  a 
surveyed  fleet.  As  explained  in  the 
NPRM,  the  agency’s  intent  was  not  to 
require  manufacturers  to  increase  the 
number  of  DSPs  in  vehicles,  but  to 
provide  a  clearer  physical  indication  of 
the  actual  number  of  locations  at  which 
crash  protection  features  are  provided. 

To  further  ensure  that  vehicle 
occupants  are  provided  with 


appropriate  crash  protection,  the  agency 
also  proposed  to  eliminate  the  exclusion 
of  auxiliary  seats  from  the  definition  of 
DSP.  Since  these  seats  are  generally 
designed  to  be  used  when  the  vehicle  is 
in  motion,  their  occupants  need  crash 
protection  just  as  those  in  other  seats 
do.  However,  because  these  types  of 
seats  are  nof  currently  regarded  as  DSPs, 
manufacturers  are  not  required  to 
provide  crash  protection  such  as  safety 
belts  or  lower  anchorages  and  tethers  for 
child  seats  (LATCH  systems)  at  those 
locations. 

II.  Public  Comments  on  Proposal 

In  response  to  the  NPRM,  the  agency 
received  comments  from  a  variety  of 
organizations.  Comment  were  submitted 
by  the  Alliance  of  Automobile 
Manufacturers  (Alliance);  General 
Motors;  Subaru;  Hyundai;  Nissan;  the 
Truck  Manufacturers  Association 
(TMA);  Recreation  Vehicle  Industry 
Association  (RVIA);  Fire  Apparatus 
Manufacturers  Association  (FAMA); 
Fleetwood  Enterprises,  a  motor  home 
manufacturer;  Flexsteel  Industries,  Inc., 
a  seat  manufacturer;  Insurance  Institute 
for  Highway  Safety  (IIHS);  Safety 
Research  and  Strategies  (SRS),  a 
research  organization;  and  Public 
Citizen,  a  public  interest  organization. 

.  The  comfnenters  generally  supported 
the  establishment  of  a  “designated 
seating  position”  definition  that 
provided  greater  specificity.  However, 
all  but  IIHS  raised  concern  over  the 
definition  and  calculation  procedure  for 
determining  the  number  of  designated 
seating  positions  proposed  in  the 
NPRM. 

The  motor  vehicle  manufacturers  and 
the  Alliance  expressed  concern  that  the 
proposed  revisions  to  the  DSP 
definition,  particularly  the  calculation 
procedure,  would  have  unintended 
consequences.  General  Motors  stated 
that  several  front  row  bucket  seats 
would  be  classified  as  having  2-DSPs, 
instead  of  1-DSP,  under  the  proposal. 
The  Alliance  stated  that  the  void  and 
impediment  countermeasures  could 
force  passengers  to  sit  farther  outboard, 
potentially  affecting  their  protection  in 
a  side  impact.  Hyundai  and  Nissan 
stated  that  the  proposed  revisions 
would  require  redesign  of  vehicles, 
which  would  necessitate  at  least  three 
years  of  lead  time. 

TMA  and  FAMA  both  commented 
that  the  proposal,  if  made  final,  would 
impede  the  unique  functions  of  many 
commercial  and  emergency  vehicles. 
RVIA,  Flexsteel,  and  Fleetwood  stated 
that  the  proposed  procedure  for 
calculating  the  number  of  DSPs  would 
limit  the  functionality  of  the  seating 
positions  in  their  vehicles  by  requiring 
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either  the  designation  of  additional 
DSPs  and  the  addition  of  an  equal 
number  of  seat  belts  or  the  addition  of 
a  countermeasure.  These  commenters 
stated  that  such  design  changes  would 
interfere  with  the  functional  nature  of 
motor  home  seats  and  furnishings.  RVIA 
also  expressed  concern  that  the 
elimination  of  the  language  “likely  to  be 
used  as  a  seating  position  while  the 
vehicle  is  in  motion”  would  have  the 
effect  of  eliminating  the  option  under 
FMVSS  No.  207,  “Seating  systems,”  of 
placing  a  label  on  a  seating  location 
stating  that  it  is  not  to  be  used  while  the 
vehicle  is  in  motion,  instead  of 
designating  the  location  as  a  DSP  and 
installing  a  seat  belt. 

Safety  Research  and  Strategies  and 
Public  Citizen  questioned  the  benefits  of 
the  proposed  revisions.  Safety  Research 
and  Strategies  stated  that  the  void  and 
impediment  countermeasures  were  not 
supported  by  human  factors  analysis, 
and  were  based  on  vehicles  with  low 
numbers  of  registrations.  They  also  said 
that  the  agency  did  not  perform  a 
statistical  analysis  of  the  degree  of 
confidence  of  the  number  of  incidents  of 
the  vehicles.2  Public  Citizen  questioned 
the  proposal’s  use  of  countermeasures 
in  the  measurement  for  determining  the 
number  of  DSPs,  and  stated  that  unless 
seat  belts  were  required,  as  opposed  to 
design  elements  that  would  reduce 
seating  space,  there  would  be  no 
benefits  associated  with  the  proposal. 
Both  Safety  Research  and  Strategies  and 
Public  Citizen  commented  that  the 
agency  did  not  provide  a  basis  for 
asserting  that  the  proposed  definition  of 
DSP  and  the  associated  procedure 
would  preempt  State  law,  including 
State  tort  law. 

Additional  issues  raised  by 
commenters  are  discussed  below  in  the 
discussion  of  the  final  rule. 

III.  Final  Rule 

A.  Changes  Since  the  NPRM 

When  the  agency  issued  the  NPRM  in 
mid-2005,  we  raised  concern  that  some 
motor  vehicle  seat  designs  were  not 
indicative  of  their  intended  occupancy. 
Data  from  1997  through  2001  indicated 
that  real  world  occupancy  rates  were 
exceeding  the  number  of  designated 
seating  positions,  particularly  on  bench 


2  Safety  Research  and  Strategies  also  stated  that 
its  analysis  of  the  data  indicated  that  the  incident 
rate  of  three  occupants  seated  at  the  2-DSP  rear  seat 
of  the  Acura  Integra  2-Door  was  twice  as  high  as 
presented  in  the  PRE.  The  incident  rates  of  the 
Acura  were  relied  upon  by  the  agency  in 
developing  the  impediment  countermeasure. 
However,  it  is  unclear  whether  Safety  Research  and 
Strategies  evaluated  data  from  the  same  period  as 
in  the  agency’s  analysis. 


and  split  bench  seats.  Since  2001, 
vehicle  seat  designs  have  changed. 

As  discussed  above,  the  agency 
received  complaints  from  vehicle 
purchasers  regarding  the  actual  number 
of  DSPs  at  rear  bench  seats.  At  the  time 
of  the  agency  investigation  in  2001, 
NHTSA  received  a  complaint  from  a 
safety  research  consultant  concerning 
the  rear  seat  of  the  2-door  Ford  Explorer. 
Ford  submitted  information  indicating 
that  35  consumers  had  complained  that 
they  had  thought  that  vehicle  had  rear 
seating  for  three  people  and  were 
surprised  to  learn  that  there  were  only 
2  DSPs. 

The  most  notable  change  since  2001 
has  been  a  decrease  in  the  size  of  2-DSP 
seat  locations.  The  width  of  the  average 
seating  surface  for  a  2-DSP  seating 
location  in  MY  2001  sports  utility 
vehicles  surveyed  by  the  agency  was 
1,118  mm  (44  inches).  The  width  of  the 
average  seating  surface  for  a  2-DSP 
seating  location  in  comparable  MY  2006 
vehicles  surveyed  by  the  agency  was 
979  mm  (38.5  inches).  Both  values 
reflect  the  measurement  method  in  this 
final  rule.  The  reduced  seat  size  more 
clearly  indicates  to  occupants  the 
capacity  for  which  crash  protection  is 
provided. 

Based  on  changes  to  current  seat 
design  and  the  comments  received  in 
response  to  the  NPRM,  today’s 
document  adopts  the  agency’s  proposal, 
but  with  several  changes. 

B.  “Designated  Seating  Position” 

Consistent  with  the  proposal,  the 
agency  is  adopting  a  definition  of 
“designated  seating  position”  that  is 
based  on  the  hip  measurement  of  a  5th 
percentile  adult  female.  However, 
instead  of  relying  on  a  hip  room 
measurement;  today’s  final  rule 
incorporates  a  measurement  of  seating 
surface  (e.g.,  surface  width)  that 
corresponds  to  a  5th  percentile  adult 
female. 

As  explained  in  the  NPRM, 
“designated  seating  position”  is 
currently  defined,  in  part,  as: 

(Any)  plan  view  location  capable  of 
accommodating  a  person  at  least  as  large  as 
a  5th  percentile  adult  female,  if  the  overall 
seat  configuration  and  design  and  vehicle 
design  is  such  that  the  position  is  likely  to 
be  used  as  a  seating  position  while  the 
vehicle  is  in  motion  [.] 

(49  CFR  571.3(b).) 

The  NPRM  proposed  to  rely  expressly 
on  the  hip  room  dimensions  for  a  5th 
percentile  adult  female,  instead  of  the 
somewhat  less  precise  criteria  of  being 
large  enough  to  accommodate  such  a 
person.  The  proposed  definition 
measured  available  hip  room  according 


to  procedures  established  by  the  Society 
of  Automotive  Engineers  (SAE),  with 
qualifications  to  provide  for 
measurement  of  the  largest  hip  room 
dimension  and  the  incorporation  of  H- 
point  in  the  measurement  procedure. 

We  also  proposed  to  eliminate  the 
“likely  to  be  used”  qualification  in  the 
definition.  We  believe  that  this  language 
was  insufficiently  precise  to  provide  a 
completely  useful  guide  as  to  which 
positions  must  be  considered  DSPs.  In 
proposing  to  eliminate  that 
qualification,  we  recognized  that  it  is 
not  practicable  to  design  a  vehicle  to 
prevent  all  potential  occupant  misuse  of 
interior  positions.  However,  as  we 
stated  in  the  NPRM,  there  is  abundant 
notice  to  drivers  and  occupants  of  light 
vehicles  that  the  use  of  safety  belts  is 
essential,  and  therefore,  that  sitting  in  a 
location  in  a  vehicle  that  is  not 
equipped  with  a  safety  belt  is 
inappropriate  and  dangerous.  Vehicle 
literature  and  advertising,  as  well  as 
numerous  public  outreach  programs, 
inform  and  remind  the  public  of  the 
need  to  wear  safety  belts  while  riding  in 
a  vehicle.  Vehicle  owners’  manuals  are 
replete  with  exhortations  about  the 
importance  of  always  wearing  a  safety 
belt.  Further,  the  warning  label  required 
to  be  on  the  sun  visor  in  every  light 
vehicle  expressly  tells  vehicle 
occupants  to  wear  safety  belts  always. 
The  public’s  awareness  of  these 
messages  is  evidenced  by  the  fact  that 
the  national  safety  belt  use  rate 
increased  from  71  percent  in  2001  to  82 
percent  in  2005,  an  all  time  high. 
Nevertheless,  the  agency  was  aware  that 
some  vehicles  had  certain  locations  that 
were  not  equipped  with  crash 
protection  and  that  might  have  given  the 
appearance  of  being  seating  positions, 
thereby  encouraging  their  use  by 
passengers.  The  “likely  to  be  used” 
language  did  not  provide  a  sufficiently 
objective  method  of  resolving  these 
difficult  cases. 

.  Commenters  generally  focused  on  the 
calculation  procedure  for  determining 
the  number  of  DSPs  at  a  location,  and 
did  not  provide  much  comment  on  the 
proposed  revision  to  the  “designated 
seating  position”  definition  in  49  CFR 
571.3(b).  Commenters  raised  issue  with 
the  procedure  for  measuring  hip  room 
specified  in  the  proposed  49  CFR 
571.10,  which  was  referenced  in  the 
proposed  “designated  seating  position” 
definition.  As  explained  in  greater  detail 
below,  the  final  definition  in  §  571.3(b) 
and  procedure  in  §  571.10  adopted  in 
this  document  rely  on  the  width  of  the 
seating  surface,  as  opposed  to  the 
proposed  hip  room  measurement. 

Under  the  definition  adopted  today,  a 
seat  location  is  regarded  as  having  at 
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least  one  DSP  if  it  has  a  seat  surface 
width  of  at  least  330  mm  (13  inches). 
Three  hundred  and  thirty  millimeters  is 
consistent  with  the  hip  dimensions  of  a 
5th  percentile  adult  female.3  We  believe 
that  the  actual  seat  surface  width  is 
more  reflective  of  a  location’s  ability  to 
accommodate  an  occupant  than  the 
proposed  hip  room  measurement.  The 
proposed  hip  room  measurement 
potentially  included  voids  between  a 
seat  and  interior  vehicle  trim  (e.g.,  the 
space  between  a  seat  and  the  inside  of 
a  door),  or  locations  underneath  trim 
(e.g.,  an  arm  rest)  that  would  be  unlikely 
to  accommodate  a  seated  occupant.  The 
method  for  measuring  the  width  of  a 
seat  surface  is  specified  in  §  571.10,  as 
well  as  the  procedure  for  determining 
the  number  of  DSPs  at  a  seat  location. 

C.  Measuring  Seating  Surface 

Today’s  final  rule  establishes  a 
procedure  for  measuring  seating  surface 
width  and  places  it  in  new  section, 

§  571.10,  Designation  of  Seating 
Positions.  The  seating  surface 
measurement  is  used,  in  part,  to 
determine  if  a  seat  location  is  large 
enough  for  a  least  one  designated 
seating  position.  Once  a  seat  location  is 
identified  as  a  “designated  seating 
position,”  the  seat  surface  measurement 
is  then  used  in  light  vehicles  to 
determine  the  number  of  DSPs  at  that 
location. 

The  NPRM  relied  on  hip  room  in 
determining  whether  a  location  is  a 
DSP,  and  the  number  of  DSPs  at  that 
location.  The  proposed  §  571.10  set  out, 
with  several  modifications,  the 
procedure  in  SAE  Recommended 
Practice  J1100  rev.  February  2001 
“Motor  Vehicle  Dimensions.”  The 
proposed  procedure  in  §  571.10  differed 
from  the  SAE  procedure  in  that  the 
agency’s  method  would  use  the  H-point 
as  a  reference  as  opposed  to  the  seating 
reference  point.  Additionally,  while  the 
SAE  procedure  uses  the  minimum 
dimension  measured  laterally  between 
the  interior  trim  of  a  vehicle  on  the  “X” 
plane  through  the  seating  reference 
point,  we  proposed  using  a  maximum 
dimension. 

Under  the  proposal,  hip  room  was  to 
be  considered  continuous  unless  there 
was  a  separation  greater  than  150  mm 
(5.9  inches)  between  adjacent  seat 
cushions,  or  between  a  seat  cushion  and 
the  vehicle  interior,  and  the  separation 
contained  either: 

(1)  A  fixed,  unpadded  impediment 
that  is  at  least  5  mm  (0.2  inches)  higher 


3  The  5th  percentile  female  hip  width  specified  in 
S7.1.4  of  FMVSS  No.  208  is  of  325  mm  (12.8 
inches).  We  rounded  the  measurement  to  330  mm 
(13  inches)  for  purposes  of  the  formula  proposed 
below. 


than  the  highest  point  on  the  upper 
surface  of  the  seat  cushion  when  viewed 
in  profile,  and  that  extends  more  than 
two-thirds  of  the  horizontal  depth  of  the 
seat  cushion; 

(2)  A  void  that  can  accommodate  a 
rectangular  box  150  mm  (5.9  inches) 
wide,  150  mm  (5.9  inches)  high,  and 
two  thirds  the  horizontal  depth  of  the 
seat  cushion  in  length,  such  that  the  box 
is  sitting  2  mm  (0.08  inches)  below  each 
point  on  the  top  profile  of  the  seat 
cushion;  or 

(3)  A  parking  brake  or  gear  shift 
handle,  that,  when  placed  in  the  lowest 
possible  position,  is  not  less  than  25 
mm  (1.0  inches)  higher  than  the  highest 
point  of  the  seat  cushion. 

Commenters  raised  a  number  of  issues 
with  the  proposed  procedure  for 
measuring  a  seat  location. 

Manufacturers  commented  that  the 
proposed  measuring  procedure  would 
result  in  a  variety  of  unintended 
consequences.  Manufacturers,  Safety 
Research  and  Strategies,  and  Public 
Citizen  questioned  whether  the 
countermeasures  for  terminating  a 
measurement,  i.e.,  a  void  or  specified 
impediment,  would  in  fact  have  the 
effect  of  limiting  the  number  of 
occupants  to  the  number  of  DSPs. 

Manufacturers  stated  that  use  of  the 
maximum  hip  room  measurement  under 
the  revised  SAE  procedure  would  result 
in  an  increase  in  the  number  of  DSPs  at 
seat  locations.  The  Alliance  and  General 
Motors  commented  that  front  row 
bucket  seats  in  several  vehicles  are  not 
separated  by  any  of  the  proposed 
countermeasures,  and  accordingly 
would  become  considered  as  having  3 
DSPs.  These  commenters  stated  that  the 
crash  data  focused  on  bench  and  split 
bench  seats  and  that  the  agency  did  not 
demonstrate  any  problem  with  bucket 
seats.  Further,  the  Alliance,  General 
Motors,  and  Flexsteel  Industries  stated 
that  the  measurement  at  many  locations 
would  include  the  void  between  two 
seats  and  the  void  between  the  seat  and 
interior  trim.  These  commenters  stated 
that  additional  space  cannot 
accommodate  an  occupant,  but  would 
nevertheless  be  included  in  the 
calculation  for  determining  the  number 
of  DSPs  at  a  location.  Subaru  noted  that 
the  measurement  as  specified  may  in 
some  instances  measure  the  area 
underneath  an  arm  rest,  which  provides 
an  obvious  impediment  to  seating. 

Safety  Research  and  Strategies  and 
Public  Citizen  stated  that  the  agency  did 
not  have  any  human  factors  data  to 
demonstrate  that  the  proposed 
countermeasures  would  influence  the 
seating  behavior  of  occupants.  Safety 
Research  and  Strategies  stated  that  the 
agency  based  the  countermeasures  on 


interior  designs  of  low  volume  vehicles, 
which  did  not  provide  a  sufficient 
vehicle  population  for  determining  the 
effectiveness  of  the  countermeasures. 

1.  Measuring  Proctdure 

The  agency  is  adopting  a  procedure 
for  measuring  a  seat  surface  for  the 
purpose  of  determining  the  presence  of 
a  DSP  location  and  the  number  of  DSPs 
at  that  location.  Seating  surface  width  is 
reflective  of  the  actual  area  available  to 
accommodate  an  occupant.  For 
example,  the  procedure  adopted  today 
would  not  include  a  void  between  a 
seating  surface  and  the  door  trim  as  part 
of  the  seating  area.  Under  the  final  rule 
adopted  today,  seating  surface  width  is 
the  maximum  width  of  a  seating  surface 
measured  in  a  zone  extending  from  a 
transverse  vertical  plane  150  mm  (5.9 
inches)  behind  the  front  leading  surface 
of  that  seating  surface  to  a  transverse 
vertical  plane  250  mm  (9.8  inches) 
behind  that  front  leading  surface, 
measured  horizontally  and 
longitudinally.4  Using  the  seating 
surface  avoids  the  unintended 
consequences  of  the  proposal,  i.e., 
increasing  the  calculated  vehicle  seating 
capacity.  Those  consequences  would 
have  occurred  under  the  proposal 
because  the  maximum  H-point 
measurement  included  aspects  or  areas 
of  the  vehicle  such  as  arm  rests  molded 
into  the  side  trim  that  cannot  be  used  as 
part  of  a  seating  surface. 

Noting  that  the  proposed  H-point 
measurement  may  vary  depending  on 
seat  adjustment,  Subaru  requested  that 
the  agency  specify  an  adjustment 
procedure  prior  to  measuring  hip  room. 
The  use  of  a  seating  surface 
measurement  will  be  less  affected  by 
seat  position  than  the  proposed  H-point 
measurement.  In  addition,  today’s  final 
rule  specifies  that  folding,  removable, 
and  adjustable  seats  are  measured  in  the 
configuration  which  results  in  the  single 
largest  maximum  seating  surface  width. 

In  addition  to  providing  a 
measurement  more  reflective  of  a 
vehicle’s  seating  area,  reliance  on 
seating  surface  width  will,  in  part,  avoid 
the  unintended  consequences  of  the 
proposed  hip-room  measurement.  Based 
on  an  agency  survey  of  vehicles,  the 
agency  determined  that  reliance  on 
seating  surface  width  will  result  in 
bucket  seats,  which  are  readily 
identifiable  as  one  DSP,  being 


4  The  dimensions  of  this  zone  are  based  on  the 
definition  in  S16.3.1.12  of  FMVSS  No.  208  of  the 
term  “seat  cushion  reference  point”  (SCRP).  The 
term  is  defined  as  meaning  a  point  placed  on  the 
outboard  side  of  the  seat  cushion  at  a  horizontal 
distance  between  150  mm  (5.9  in)  and  250  mm  (9.8 
in)  from  the  front  edge  of  the  seat  used  as  a  guide 
in  positioning  the  seat. 
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designated  as  having  only  a  single 
seating  position. 

2.  Countermeasures 

Today’s  final  rule  revises  the  - 
countermeasures  specified  in  the 
NPRM.  Under  today’s  final  rule, 
adjacent  seat  surfaces  are  considered 
continuous,  unless: 

(i)  The  seating  surfaces  are  separated  by: 

(A)  A  fixed  trimmed  surface  whose  top 
surface  is  unpadded  and  that  has  a  width  not 
less  than  140  mm  (5.5  inches),  as  measured 
in  each  transverse  vertical  plane  within  that 
measurement  zone,  or 

(B)  A  void  whose  cross  section  in  each 
transverse  vertical  plane  within  that 
measurement  zone  is  a  rectangle  that  is  not 
less  than  140  mm  (5.5  inches)  wide  and  not 
less  than  140  mm  (5.5  inches)  deep.  The  top 
edge  of  the  cross  section  in  any  such  plane 
is  congruent  with  the  transverse  horizontal 
line  that  intersects  the  lowest  point  on  the 
portion  of  the  top  profile  of  the  seating 
surfaces  that  lie  within  that  plane. 

or 

(ii)  Interior  trim  interrupts  the 
measurement  of  the  nominal  hip  room  of  the 
seating  surfaces,  measured  laterally  along  the 
“X”  plane  through  the  H-point.  For  purposes 
of  this  paragraph,  the  H-point  is  located 
using  the  SAE  three-dimensional  H-point 
machine  per  SAE  Recommended  Practice 
J826,  rev.  July  1995,  with  the  legs  and  leg 
weights  removed, 

or 

(iii)  The  seating  surfaces  are  adjacent 
outboard  seats,  and  the  lateral  distance 
between  any  point  on  the  seat  cushion  of  one 
seat  and  any  point  on  the  seat  cushion  of  the 
other  seat  is  not  less  than  140  mm  (5.5 
inches). 

As  we  stated  in  the  NPRM,  we 
recognize  that  it  is  not  practical  to 
design  a  vehicle  to  prevent  all  potential 
misuse  of  interior  positions  that  could 
be  used  for  seating  (70  FR  36096). 
However,  the  countermeasures 
incorporated  in  the  new  definition  will 
provide  visual  cues  to  indicate  the 
number  of  DSPs  at  a  seat  location  and 
thus  the  number  of  people  who  should 
sit  there.  As  discussed  above,  the  agency 
received  a  number  of  complaints  from 
consumers  who  said  that,  at  time  of 
purchase,  the  actual  number  of 
manufacturer  designated  seating 
positions  at  some  bench  seats  was  not 
readily  apparent  to  them.  Today’s  final 
rule  is  intended  to  eliminate 
complaints,  result  in  seat  designs  that 
better  convey  the  number  of  occupants 
that  are  intended  to  occupy  a  seat,  and 
ensure  that  all  occupants  can  be 
properly  restrained. 

Today’s  final  rule  provides 
manufacturers  with  flexibility  in 
designing  seats.  A  manufacturer  may 
install  an  impediment  or  void  as 
described  above  in  order  to  maintain  the 


current  number  of  DSPs.  If  a  fixed  trim 
surface  is  appropriately  configured,  a 
convenience  function,  such  as  a  cup 
holder,  tray  or  storage,  also  can  serve  as 
an  impediment.  A  manufacturer  is  also 
given  the  option  of  preventing  two 
adjacent  seats  being  treated  as  a  single 
continuous  seating  surface  by  designing 
the  vehicle  interior  so  that  a  transverse 
horizontal  line  through  the  H-points  of 
the  two  seats  intersects  surfaces  of  the 
vehicle  interior.  The  model  year  2006 
Ford  Mustang  and  BMW  3  Series 
convertible  are  examples  of  vehicles 
that  would  qualify  under  this  criterion. 

For  purpose  of  the  countermeasures, 
the  H-point  is  located  using  the  SAE 
three-dimensional  H-point  machine  per 
SAE  Recommended  Practice  J826,  rev. 
July  1995,  with  the  legs  and  leg  weights 
removed.  In  response  to  the  Alliance’s 
comment  that  measurements  with  the 
legs  removed  have  not  been 
demonstrated  to  be  repeatable,  the 
agency  notes  that  its  decision  not  to 
include  the  legs  for  the  3-dimensional 
tool  when  determining  the  H-point  was 
based  on  three  factors.  First,  based  on 
the  regulatory  text  adopted  in  the  final 
rule,  the  need  to  perform  this 
measurement  would  occur  primarily  in 
the  rear  seats  of  sports  cars.  The  room 
available  for  installing  the  3-D 
mannequin  is  limited  in  these  vehicles, 
resulting  in  greater  difficulty  and 
potentially  greater  measurement  error  if 
the  legs  were  used.  Second,  the  agency^ 
eliminated  the  pieasurement  box  around 
the  H-point  and  hence  the  need  to 
determine  either  a  minimum  or 
maximum  hip  width.  Third,  the 
Alliance  did  not  provide  any 
documentation  supporting  its  claim. 

D.  Calculating  the  Number  of 
Designated  Seating  Positions 

1.  Procedure  for  Determining  Number  of 
DSPs 

The  agency  is  adopting  a  procedure 
for  determining  the  number  of  seating 
positions  at  a  location  once  it  is 
determined  that  a  location  has  at  least 
one  DSP.  The  procedure  for  determining 
the  number  of  DSPs  at  a  seat  location 
adopted  today  applies  to  passenger  cars; 
buses,  except  school  buses;  and  trucks 
and  multipurpose  passenger  vehicles 
with  a  GVWR  less  than  10,000  lbs.  It 
does  not,  however,  apply  to  motor 
homes,  police  vehicles,  school  buses, 
ambulances,  fire  fighting  vehicles,  and 
trucks  and  multipurpose  passenger 
vehicles  with  a  GVWR  of  10,000  lbs  or 
greater.5 


5  The  DSP  definition  itself  will  be  applicable  to 
all  vehicles  including  motor  homes,  police  vehicles, 
school  buses,  ambulances,  fire  fighting  vehicles, 


The  agency  recognizes  that  the  usage 
needs  and  patterns  for  seat  locations  in 
motor  homes,  police  vehicles, 
ambulances,  fire  fighting  vehicles,  and 
trucks  and  multipurpose  passenger 
vehicles  with  a  GVWR  of  10,000  lbs  or 
greater  are  different  than  the  usage 
needs  and  patterns  for  typical  light  duty 
vehicles.  Further,  the  crash  data  did  not 
demonstrate  a  problem  of  the  number  of 
occupants  exceeding  the  number  of 
DSPs  in  such  vehicles.  . 

Therefore,  in  order  to  provide 
manufacturers  the  flexibility  to  design 
these  vehicles  for  their  more  specialized 
functions,  the  calculation  procedure 
will  not  be  used  to  determine  the 
number  of  DSPs  in  those  vehicles.  Since 
the  final  rule  does  not  reduce  the 
current  requirements  for  those  vehicles, 
the  agency  does  not  anticipate  any 
departures  from  the  current  industry 
practices  for  designating  seating 
positions  in  these  vehicles.  For  these 
vehicles,  except  school  buses,  the  rule 
expressly  permits  the  manufacturer  of 
these  vehicles  to  continue  to  designate, 
using  a  label  in  compliance  with  S4.4  of 
FMVSS  No.  207,  locations  that  are  not 
to  be  used  for  seating  while  the  vehicle 
is  in  motion.  The  rule  excludes  those 
locations  from  the  DSP  definition.  For 
school  buses,  the  existing  method  for 
determining  the  number  of  passenger 
seating  positions,  set  forth  in  S4.1  of 
FMVSS  No.  222,  “School  bus  passenger  . 
seating  and  crash  protection,”  will 
continue  to  apply. 

With  regard  to  the  vehicles  for  which 
the  procedure  will  apply,  we  are 
specifying  the  application  of  one  of  two 
calculations,  dependent  upon  the 
overall  value  of  the  seating  surface 
width.  For  adjacent  seats  with  a 
continuous  seating  surface  width  less 
than  1400  mm  (55  inches),  the  measured 
surface  would  be  divided  by  350  mm 
and  rounded  down  to  the  nearest  whole 
number  to  produce  the  number  of  DSPs. 
For  adjacent  seats  with  1400  mm  (55 
inches)  or  more  of  continuous  seating 
surface,  the  measured  surface  would-be 
divided  by  450  mm  and  rounded  down 
to  the  nearest  whole  number.  Also,  a 
compliance  test  procedure  is  being 
published  on  the  NHTSA  Web  site 
concurrently  with  this  final  rule. 

A  survey  of  the  MY  2006  vehicle  fleet 
indicated  that  application  of  the  350 
and  450  divisor  values  resulted  in  a  DSP 
number  consistent  with  the 
manufacturers’  designation.  As  noted 
above,  the  large  2-DSP  seats  seen  in 
earlier  fleets  are  not  nearly  so  prevalent 
in  more  recent  fleets.  Today’s  final  rule 
encourages  manufacturers  to  continue 


and  trucks  and  multipurpose  passenger  vehicles 
with  a  GVWR  of  10,000  lbs  or  greater. 
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this  trend.  Additionally,  the  larger 
divisor  for  larger  seats  prevents  larger  3- 
DSP  seats  from  having  to  be  designated 
as  4-DSP  seats.  The  data  do  not 
demonstrate  a  problem  with  3-DSP 
seats  being  occupied  by  four  passengers, 
and  do  not  demonstrate  the  potential  for 
any  benefit  from  such  a  requirement.  In 
addition,  for  larger  vehicles  with  longer 
bench  seats  (e.g.,  shuttle  buses  and 
limousines),  the  450  divisor  results  in  a 
designated  seating  position  width  that 
aligns  with  the  width  typically  used  by 
seating  manufacturers. 

Public  Citizen  and  Safety  Research 
and  Strategies  questioned  the  use  of  a 
larger  divisor  for  larger  seats.  Safety 
Research  and  Strategies  suggested  that 
the  lack  of  a  problem  with  larger  seats 
may  be  the  result  of  a  limited  data,  and 
suggested  that  the  agency  consider 
usage  patterns  of  these  larger  vehicles 
after  second  retail  sale.  Both  of  these 
commenters  also  suggested  that  use 
patterns  may  change  in  the  future  that 
would  necessitate  3-DSPs  being 
designated  as  4-DSPs. 

The  data  relied  upon  by  the  agency 
did  not  indicate  a  problem  of  four 
occupants  seated  at  3-DSP  locations. 

The  vehicle  population  surveyed  did 
not  exclude  used  vehicles  (i.e.,  vehicles 
after  second  retail  sale).  Commenters 
did  not  provide  any  data  to  indicate  that 
the  usage  pattern  in  larger  vehicles  was 
changing  in  a  manner  as  they  discussed. 
Therefore,  today’s  final  rule  maintains 
the  two  separate  calculations  based  on 
seating  surface  width. 

The  calculation  procedures  adopted 
today  specify  that  the  seat  measurement 
is  divided  by  the  appropriate  factor,  and 
that  the  resulting  value  is  rounded 
down  to  produce  the  number  of  DSPs. 
Again,  as  already  noted,  the  procedure 
adopted  today  relies  on  seating  surface 
width  as  opposed  to  hip  room. 

Rounding  down  results  in  the 
determination  of  the  number  of  DSPs 
that  is  consistent  with  the  vehicle 
designs  of  the  current  fleet,  which  as 
discussed  above,  provide  a  better 
indication  of  the  number  of  DSPs. 

2.  Motor  Homes 

As  stated  above,  the  calculation 
procedure  adopted  today  does  not  apply 
to  motor  homes,  police  vehicles, 
ambulances,  fire  fighting  vehicles,  and 
trucks  and  multipurpose  passenger 
vehicles  with  a  GVWR  of  10,000  lbs  or 
greater.  This  limitation  was  adopted 
largely  in  response  to  RVIA,  which 
expressed  concern  that  the  agency’s 
proposal  was  inconsistent  with  past 
agency  policy  regarding  the  number  of 
DSPs  required  in  motor  homes  and  with 
the  practice  of  the  motor  home  industry. 


RVIA  noted  that  in  the  preamble  to  a 
final  rule  dated  April  19,  1979,  the 
agency  stated: 

It  is  the  agency’s  position  that  a 
manufacturer  must  provide  designated 
seating  positions  for  the  number  of  persons 
it  advertises  its  vehicle  will  accommodate.  In 
the  case  of  a  motor  home,  this  means  that  if 
such  a  vehicle  is  advertised  to  “sleep  six,” 
the  manufacturer  must  assume  that  the  six 
persons  will  ride  in  the  vehicle  to  their 
sleeping  destination  and  thus  must  designate 
six  seating  positions. 

(44  PR  23229,  23234).  RVIA  said  further 
that  the  agency  confirmed  this  position 
in  an  April  24,  1995  letter  to  Four 
Winds  International  Corporation,  in 
which  the  agency  stated: 

This  will  confirm  that  it  continues  to  be 
NHTSA’s  position  that,  as  a  minimum,  there 
must  be  as  many  designated  seating  positions 
as  there  are  sleeping  accommodations. 

RVIA  appears  to  have  misinterpreted 
these  statements  to  mean  that  a  motor 
home  manufacturer  is  only  required  to 
designate  a  number  of  DSPs  equal  to  the 
number  of  sleeping  accommodations. 
However,  this  has  not  been  the  agency’s 
historic  interpretation. 

In  the  1979  final  rule,  the  agency  was 
discussing  a  non-compliance 
investigation  in  which  a  manufacturer 
advertised  a  motor  home  as  “sleeping 
six,”  but  only  designated  four  seating 
positions  (44  FR  at  23234).  In  the 
preamble  to  that  final  rule,  the  agency 
also  stated, 

Motor  home  manufacturers  are  currently 
required  to  designate  as  a  seating  position 
any  location  intended  by  the  manufacturer  to 
provide  seating  accommodation  while  the 
vehicle  is  in  motion. 

(Id.)  In  the  letter  to  Four  Winds,  the 
agency  stressed  that  “as  a  minimum,” 
there  must  be  as  many  designated 
seating  positions  as  there  are  sleeping 
accommodations. 

At  the  same  time,  NHTSA  notes  that 
it  does  not  regard  its  amendment  of  the 
definition  of  “designated  seating 
position”  as  having  any  effect  on  the 
ability  of  manufacturers  to  use  the 
option  under  FMVSS  No.  207  of  placing 
a  label  on  a  seating  location  stating  that 
it  is  not  to  be  used  while  the  vehicle  is 
in  motion,  instead  of  designating  the 
location  as  a  DSP  and  installing  a  seat 
belt.  RVIA  had  expressed  concern  that 
the  elimination  of  the  language  “likely 
to  be  used  as  a  seating  position  while 
the  vehicle  is  in  motion”  would  have 
the  effect  of  eliminating  that  option.  In 
response  to  RVIA’s  concerns,  and  in 
order  to  make  the  agency’s  intention 
clearer,  the  final  rule  includes  in  the 
new  DSP  definition  a  specific  cross- 
reference  to  the  provision  of  FMVSS  No. 
207  that  permits  labeling  of  a  location 


as  one  not  to  be  occupied  while  the 
vehicle  is  in  motion.  The  rule  expressly 
provides  that  a  seating  location  so 
labeled  in  the  listed  types  of  vehicles  is 
not  a  DSP. 

E.  Auxiliary  Seating  and  Seat  Belt 
Anchorages 

Today’s  final  rule  eliminates  the 
exclusion  of  auxiliary  seats  from  the 
definition  of  “designated  seating 
position.”  Including  these  seats  in  the 
definition  of  “designated  seating 
position”  has  the  effect  of  subjecting 
these  seats  to  the  occupant  crash 
protection  requirements  applicable  to 
designated  seating  positions  (e.g.,  seat 
belt  requirements). 

When  the  agency  originally  adopted 
the  DSP  definition,  safety  belt  use  rates 
were  well  below  20  percent.  The 
installation  of  seat  belts  for  auxiliary 
seats,  i.e.,  temporary  and  jump  seats, 
was  not  then  a  high  priority  for  the 
agency  since  the  risk  to  occupants  of 
those  seats  was  a  very  small  part  of  the 
problem.  Now  that  safety  belt  use  rates 
are  much  higher,  the  agency  is  focusing 
on  occupants  who  remain  unrestrained. 
This  includes  occupants  of  auxiliary 
seats,  many  of  whom  are  children. 

Under  today’s  final  rule,  seats 
formerly  considered  to  be  auxiliary  seats 
are  required  to  meet  all  requirements  in 
FMVSSs  applicable  to  designated 
seating  positions,  including  the 
requirements  of  FMVSS  No.  210,  “Seat 
belt  assembly  anchorages.” 

Traditionally,  manufacturers  have 
classified  some  side-facing  seats  in  light 
vehicles  as  auxiliary  or  jump  seats.  The 
current  test  procedures  for  the 
anchorage  strength  requirements  as 
specified  in  S5.2  of  FMVSS  No.  210 
were  designed  for  forward  and  rear 
facing  seats  only.  Under  S5.2,  a  force 
must  be  applied  in  the  direction  in 
which  the  seat  faces  in  a  plane  parallel 
to  the  longitudinal  centerline  of  the 
vehicle.  For  side-facing  seats,  including 
auxiliary  seats,  the  direction  that  the 
seat  faces  is  perpendicular  to  the 
longitudinal  centerline  of  the  vehicle. 
Consequently,  a  force  cannot  be  applied 
simultaneously  in  the  direction  that  a 
side-facing  seat  faces  and  in  a  plane 
parallel  to  the  longitudinal  centerline  of 
the  vehicle.  To  permit  strength  testing  of 
seat  belt  anchorages  at  side-facing 
designated  seating  positions,  we  are 
amending  S5  of  FMVSS  No.  210  to 
specify  that  for  side-facing  seats,  the 
specified  force  would  be  applied  in  the 
direction  that  the  seat  faces  in  a  vertical 
plane  perpendicular  to  the  longitudinal 
centerline  of  the  vehicle. 

RVIA  stated  that  subjecting  side 
facing  seats  to  the  requirements  of 
FMVSS  No.  210  would  not  be 
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practicable  and  that  the  load  application 
for  Type  1  (lap-only)  and  Type  2  (lap 
and  shoulder)  belts  should  be  reduced. 
RVIA  stated  that  side  impacts  occur 
with  less  frequency  and  that  side 
impacts  generally  occur  at  lower  speeds. 
However.  RVIA  did  not  provide  any 
data  to  support  its  assertion.  In  addition 
to  side  impacts,  we  are  also  concerned 
about  the  safety  of  occupants  in  these 
seats  when  they  are  involved  in  rollover 
crashes  or  even  frontal  crashes  where 
the  forces  experienced  by  the  seat  belt 
anchorages  can  be  considerable. 
Therefore,  we  are  maintaining  the 
loading  requirements  under  FMVSS  No. 
210. 

IV.  Benefits  and  Costs 

In  the  NPRM,  we  tentatively 
determined  that  there  were  three  ways 
in  which  manufacturers  could  respond 
to  the  adoption  of  the  proposed 
amendments  to  DSP:  (1)  Add  a  lap  and 
shoulder  belt;  (2)  create  a  space  between 
the  seats  to  restrict  the  number  of 
seating  positions;  and  (3)  design  an 
impediment  to  reduce  the  likelihood  of 
people  sitting  in  between  the  outboard 
seats.  The  purpose  of  today’s  final  rule 
is  not  to  require  manufacturers  to 
increase  the  number  of  DSPs  in 
vehicles,  but  is  instead  to  provide  a 
simpler  determination,  both  for 
manufacturers  and  for  vehicle 
occupants,  of  what  constitutes  a  DSP 
and  of  the  number  of  DSPs  at  a  given 
seating  location.  The  costs  and  benefits 
estimated  for  the  NPRM  were  based  on 
the  manufacturers’  responding  to  the 
proposed  DSP  definition  through  one  of 
the  three  identified  options. 

An  agency  survey  of  the  MY  2006 
sport  utility  vehicle  fleet  revealed  that 
manufacturers  have  substantially 
addressed  the  problems  with  wide  2- 
DSP  seats  by  reducing  the  size  of  such 
seats.  Reduced  seat  size  provides  a 
clearer  indication  to  occupants  of  the 
number  of  DSPs  at  those  locations. 
Because  manufacturers  are  currently 
addressing  the  issues  that  were  of 
concern  in  the  NPRM,  the  costs  and 
benefits  of  today’s  final  rule  are  less 
than  those  estimated  jbr  the  NPRM. 

The  vehicles  that  will  need  a  redesign 
in  response  to  today’s  final  rule  are 
primarily  sport  coupes  and  convertibles 
with  a  2-DSP  second  row,  a  limited 
number  of  multipurpose  passenger 
vehicles  with  2-DSP  third  row  seats,  and 
a  truck  that  was  identified  as  having  an 
auxiliary  seat.  The  total  number  of 
vehicles  affected  is  approximately 
386, 434.6 


6  Specifically,  the  affected  vehicle  population  is 
comprised  of  156,974  coupes  and  convertibles, 


The  cost  to  comply  with  today’s  final 
rule  ranges  from  $426,000  to 
$17,833,000.  The  lower  end  of  this 
range  is  the  cost  if  manufacturers  were 
to  install  an  impediment  in  affected 
passenger  cars  as  specified  in  §  571.10 
and  decrease  seat  surface  width  in 
affected  light  trucks.  We  expect  that  this 
will  be  the  most  likely  response  from 
manufacturers.  The  upper  end  of  this 
range  is  the  cost  if  manufacturers  were 
to  redesign  in  order  to  increase  the 
number  of  DSPs,  which  would  require 
the  installation  of  a  lap/shoulder  belt  for 
the  additional  position.  Increasing  the 
number  of  DSPs  is  a  very  unlikely 
response.  The  number  of  DSPs  in  a 
vehicle  is  closely  tied  to  vehicle 
packaging  and  marketing.  Increasing  the 
number  of  DSPs  would  likely  have 
implications  beyond  the  cost  of 
providing  crash  protection  at  the  new 
DSP  location. 

The  main  benefit  of  this  final  rule  is 
the  increased  clarity  and  certainty 
provided  by  the  revised  definition  and 
the  newly  established  procedure  for 
determining  the  number  of  DSPs  nt  a 
seat  location.  Today’s  final  rule 
reinforces  vehicle  consumer  awareness 
as  to  the  number  of  DSPs  in  a  vehicle. 
Again,  the  intent  of  today’s  final  rule  is 
not  to  require  manufacturers  to  increase 
the  number  of  DSPs  in  their  vehicles. 
However,  if  manufacturers  were  to 
increase  the  number  of  DSPs  in  the 
affected  vehicle  population,  we  estimate 
that  one  life  would  be  saved.  Further 
discussion  on  the  costs  and  benefits  of 
today’s  final  rule  are  provided  in  the 
regulatory  impact  analysis,  which  is  in 
the  docket  for  this  rulemaking. 

V.  Incorporation  by  Reference 

Under  1  CFR  part  51,  Incorporation  by 
Reference,  the  agency  must  declare  that 
the  Director  of  the  Federal  Register  has 
approved  incorporation  by  reference  of 
a  publication  into  a  regulation.  In  the 
NPRM,  the  agency  proposed  to  amend 
the  general  incorporation  by  reference 
provision  at  §  571.5,  Matters 
incorporated  by  reference,  to  include  a 
centralized  index  of  all  of  the 
publications  incorporated  into  §  571. 
This  was  not  intended  to  update  such 
references,  but  merely  to  centralize  all 
of  the  incorporation  by  references 
contained  in  §  571.  However,  due  to 
delays  in  this  rulemaking,  we  are 
delaying  the  creation  of  a  complete 
centralized  index.  Instead,  we  are 
updating  the  existing  information  in 
§  571.5  to  include  updated  language  in 
regard  to  incorporation  of  materials  by 
reference,  including  new  procedures  for 


193,100  multipurpose  passenger  vehicles,  36,360 
light  trucks. 


retrieving  materials  from  the  National 
Archives  and  Records  Administration 
and  a  new  format  indicating  the  sections 
and  paragraphs  where  incorporated 
materials  are  referenced.  Additionally, 
we  are  including  in  that  section  all  of 
the  materials  referenced  in  this 
rulemaking.  Some  portions  of  571.3  and 
571.210  were  also  amended  to  include 
references  to  the  centralized 
incorporation  by  reference  table.  At  a 
future  date,  we  intend  to  complete  the 
centralized  incorporation  by  reference 
as  envisioned  in  the  notice  of  proposed 
rulemaking. 

VI.  Effective  Date 

The  definition  of  “designated  seating 
position”  adopted  in  this  document 
clarifies  the  existing  definition  and  is 
not  expected  to  have  a  substantial 
impact  on  current  vehicle  design.  The 
degree  to  which  seat  designs  exhibit  the 
characteristics  that  gave  rise  to  the 
agency’s  concerns  has  lessened  in  the 
current  fleet.  The  average  width  of  a  2- 
DSP  seat  in  station  wagons,  and 
multipurpose  passenger  vehicles 
(including  sport  utility  vehicles)  has 
decreased  from  1,118  mm  for  MY  2001 
vehicles  to  979  mm  for  MY  2006 
vehicles.  Manufacturers  are  either 
providing  3-DSPs  or  reducing  the  width 
of  the  seating  area  in  order  to  more 
accurately  reflect  the  intended 
occupancy. 

However,  the  inclusion  of  auxiliary 
seats  and  the  established  procedure  for 
determining  the  number  of  DSPs  will 
require  minor  redesign  of  a  small 
population  of  vehicles.  To  provide 
manufacturers  the  opportunity  to  make 
such  redesigns,  the  agency  is  providing 
a  lead  time  of  two  years  prior  to  the 
application  of  the  revised  definition  and 
newly  established  procedure. 

VII.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  “Regulatory 
Planning  and  Review”  (58  FR  51735, 
October  4,  1993),  provides  for  making 
determinations  whether  a  regulatory 
action  is  “significant”  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
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State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budget  impact 
of  entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  document  was  determined  to  be 
significant  under  E.O.  12866  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  under  E.O.  12866.  Further, 
the  agency  has  prepared  a  regulatory 
evaluation  as  required  by  the  DOT 
policies  and  procedures.  A  copy  of  that 
evaluation  has  been  placed  in  the 
docket  for  this  rulemaking.  The  impacts 
of  this  final  rule  are  summarized  above 
in  the  section  entitled  “Benefits  and 
costs.” 

B.  Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
NHTSA  has  evaluated  the  effects  of  this 
action  on  small  entities.  I  hereby  certify 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  following  is  the  agency’s 
statement  providing  the  factual  basis  for 
the  certification  (5  U.S.C.  605(b)).  This 
rule  directly  affects  motor  vehicle 
manufacturers  and  motor  vehicle  seat 
manufacturers.  According  to  the  size 
standards  of  the  Small  Business 
Association  (at  13  CFR  part  121.601), 
the  size  standard  for  manufacturers  of 
“Automobile  Manufacturing”  (NAICS 
Code  336111)  is  1,000  employees  or 
fewer.  Manufacturers  of  vehicle  seats 
are  considered  manufacturers  of  “Motor 
Vehicle  Seating  and  Interior  Trim 
Manufacturing”  (NAICS  Code  336360). 
The  size  standard  for  NAICS  Code 
336360  is  500  employees  or  fewer. 

The  majority  of  motor  vehicle 
manufacturers  do  not  qualify  as  a  small 
business.  These  manufacturers,  along 
with  manufacturers  that  do  qualify  as  a 
small  business,  would  be  able  to 
maintain  the  curren  t  number  of  DSPs 
through  the  design  changes  outlined  in 
the  definition.  The  definition  does  not 
require  vehicles  to  have  a  certain 
number  of  designated  seating  positions, 
but  provides  an  objective  metric  to 
define  the  number  of  DSPs  for  a  given 
seat. 

Most  of  the  seat  manufacturers  have 
500  or  fewer  employees.  But  again,  if 
design  changes  are  required  to  maintain 
a  seat’s  2-DSP  designation,  this  can  be 
done  by  designing  seats  in  accordance 


with  the  above  listed  specifications  at  a 
minimal  cost  per  seat.  Accordingly, 
there  will  be  no  significant  economic 
impact  on  small  businesses,  small 
organizations,  or  small  governmental 
units  by  these  amendments.  For  these 
reasons,  the  agency  has  not  prepared  a 
regulatory  flexibility  analysis. 

C.  Executive  Order  No.  13132 

NHTSA  has  examined  today’s  final 
rule  pursuant  to  Executive  Order  13132, 
Federalism  (64  FR  43255,  August  10, 
1999)  and  concluded  that  no  additional 
consultation  with  States,  local 
governments  or  their  representatives  is 
mandated  beyond  the  rulemaking 
process.  The  agency  has  concluded  that 
the  rule  does  not  have  federalism 
implications  because  the  rule  does  not 
have  “substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.” 

Further,  no  consultation  is  needed  to 
discuss  the  preemptive  effect  of  today’s 
rule.  NHTSA  rules  can  have  preemptive 
effect  in  at  least  two  ways.  First,  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  contains  an  express 
preemptive  provision;  “When  a  motor 
vehicle  safety  standard  is  in  effect  under 
this  chapter,  a  State  or  a  political 
subdivision  of  a  State  may  prescribe  or 
continue  in  effect  a  standard  applicable 
to  the  same  aspect  of  performance  of  a 
motor  vehicle  or  motor  vehicle 
equipment  only  if  the  standard  is 
identical  to  the  standard  prescribed 
under  this  chapter.”  49  U.S.C. 
30103(b)(1).  It  is  this  statutory  command 
that  preempts  State  law,  not  today’s 
rulemaking,  so  consultation  would  be 
unnecessary. 

We  note  that  the  definition  and 
identification  of  a  “designated  seating 
position”  is  integral  to  several  FMVSSs, 
including  FMVSS  No.  208  and  FMVSS 
No.  110,  “Tire  and  rim  selection.”  As 
such,  a  State  definition  of  “designated 
seating  position”  would  be  subject  to 
the  express  preemption  clause  in 
§  30103(b).  However,  the  agency  is  not 
aware  of  any  State  definition  for  that 
term,  as  it  applies  to  the  performance  of 
vehicles  regulated  under  the  FMVSSs. 

In  addition  to  the  express  preemption 
noted  above,  the  Supreme  Court  has 
also  recognized  that  State  requirements 
imposed  on  motor  vehicle 
manufacturers,  including  sanctions 
imposed  by  State  tort  law,  can  stand  as 
an  obstacle  to  the  accomplishment  and 
execution  of  a  NHTSA  safety  standard. 
When  such  a  conflict  is  discerned,  the 
Supremacy  Clause  of  the  Constitution 
makes  their  State  requirements 


unenforceable.  See  Geier  v.  American 
Honda  Motor  Co.,  529  U.S.  861  (2000). 

NHTSA  discussed  the  issue  of 
preemption  and  sought  comment  from 
all  stakeholders  through  publication  of 
the  proposed  rule  in  the  Federal 
Register.  No  State  or  local  governmental 
entities  submitted  any  comments  to  the 
docket  for  the  proposed  rule. 

Additionally,  officials  at  NHTSA 
contacted  organizations  representing  the 
interests  of  State  and  local  governments 
and  officials  about  this  rulemaking  and 
the  issue  of  preemption.  The  National 
Conference  of  State  Legislatures 
responded,  indicating  that  it  did  not 
have  any  comments. 

Public  Citizen  argued  in  its  comment 
that  the  agency  lacks  the  authority  to 
preempt  State  tort  law  actions.  This 
final  rule  does  not  foreclose  all  such 
actions.  It  does  identify  circumstances 
in  which  the  agency  believes  State  tort 
actions  would  conflict  with  the  agency’s 
definition  of  “designated  seating 
position”  and  hinder  or  frustrate  the 
accomplishment  of  the  purposes  of  the 
FMVSSs,  so  that  specific  claims  would 
be  preempted.  Public  Citizen  also 
suggested  that  there  is  no  reason  to  • 
believe  that  there  would  be  a  conflict. 
We  differ  because  NHTSA  believes  that 
comfort  and  convenience  significantly 
affect  the  rate  of  seat  belt  use  and  in  that 
belief  have  in  the  past  adopted 
requirements  to  increase  comfort  and 
convenience.  One  of  the  oldest  such 
requirements  is  the  requirement  for 
integral  lap  and  shoulder  belts.  It  was 
adopted  in  part  to  reduce  the  tangle  of 
belts  then  confronting  vehicle 
occupants. 

Our  views  regarding  the  preemptive 
effect  of  the  amended  definition  remain 
largely  as  we  stated  them  in  the 
proposal.  As  noted  above,  the  definition 
of  “designated  seating  position”  in 
section  571.3  identifies  circumstances, 
i.e.,  conflicting  determinations  in  State 
tort  law  as  to  whether  a  location  in  a 
motor  vehicle  is  or  ought  to  be  a 
designated  seating  position,  that  would 
prevent,  hinder  or  frustrate  the 
accomplishment  of  the  purposes  of  the 
Federal  Motor  Vehicle  Safety  Standards 
in  Part  571  of  this  title.  A  tort  law 
judgment  premised  on  there  being  more 
designated  seating  positions  in  a  motor 
vehicle  than  the  number  contemplated 
in  that  definition  could  have  a  negative 
safety  impact.  Such  a  judgment  would 
tend  to  induce  manufacturers  to  equip 
a  seating  location  with  an  excessive 
number  of  safety  belts  since  the  Federal 
motor  vehicle  safety  standards  require 
that  each  designated  seating  position  be 
equipped  with  one  or  more  safety  belts. 
Given  that  seat  belt  comfort  and 
convenience  continue  to  be  important 
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factors  affecting  the  level  of  safety  belt 
use,  as  evidenced  by  the  agency’s 
adoption  of  requirements  to  improve 
comfort  and  convenience  and  by  its 
2003  report  on  improving  seat  belt  use,7 
NHTSA  believes  the  installation  of  an 
excessive  number  of  safety  belts  would 
decrease,  not  increase,  safety.  We  expect 
that  occupants  would  be  less  likely  to 
use  safety  belts  because  limited  space 
would  make  such  use  difficult  or 
uncomfortable.  For  example,  four  safety 
belts  could  be  installed  on  a  seat  that 
NHTSA  believes  is  appropriate  for  three 
occupants.  Where  the  seat  is  actually 
occupied  by  three  occupants,  in  order  to 
use  the  safety  belts  in  the  location 
where  they  are  installed,  some  of  the 
occupants  may  sit  uncomfortably  close 
to  another  occupant  and/or  the  side  of 
the  vehicle.  If  the  occupants  attempt  to 
sit  in  locations  where  there  is  more 
space  between  them,  the  belts  will  not 
be  properly  aligned  with  the  occupants’ 
bodies,  and  they  might  end  up  sitting  on 
buckles.  This  could  have  the  effect  of 
making  it  less  likely  that  an  occupant 
will  use  his  or  her  respective  belt 
because  the  belt  would  be  located  in  an 
uncomfortable  and/or  inconvenient 
location.  The  potential  for  such  a 
scenario  would  frustrate  the  efforts  of 
this  agency  to  base  the  number  of 
designated  seating  positions,  and  thus 
the  number  of  safety  belts,  on 
reasonably  anticipated  occupancy 
levels.  This  would  hamper  our  efforts  to 
promote  high  safety  belt  use  rates. 

To  ensure  that  there  is  no  ambiguity 
or  doubt  about  this,  the  agency  has 
included  such  a  provision  in  the  text  of 
this  final  rule,  so  that  its  position 
regarding  preemptive  effect  is  clear. 

While  NHTSA  has  outlined  some 
potential  State  requirements  that  may  be 
preempted,  it  is  conceivable  that 
additional  such  conflicts  may  become 
clear  through  subsequent  experience 
with  today’s  regulation.  NHTSA  may 
opine  on  such  conflicts  in  the  future,  if 
warranted.  See  id.  at  883-86. 

D.  Executive  Order  12988 

With  respect  to  the  review  of  the 
promulgation  of  a  new  regulation, 
section  3(b)  of  Executive  Order  12988, 
“Civil  Justice  Reform”  (61  FR  4729, 
February  7,  1996)  requires  that 
Executive  agencies  make  every 
reasonable  effort  to  ensure  that  the 
regulation:  (1)  Clearly  specifies  the 
preemptive  effect;  (2)  clearly  specifies 
the  effect  on  existing  Federal  law  or 
regulation;  (3)  provides  a  clear  legal 


7  NHTSA  (2003),  Initiatives  to  Address  Safety  Belt 
Use.  Washington,  DC:  National  Highway  Traffic 
Safety  Administration,  http://www.nhtsa.dot.gov/ 
people/injury/SafetvBelt/OPIPT_FinalRpt_07- 1 7- 
03.html. 


standard  for  affected  conduct,  while 
promoting  simplification  and  burden 
reduction;  (4)  clearly  specifies  the 
retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms;  and  (6)  addresses 
other  important  issues  affecting  clarity 
and  general  draftsmanship  under  any 
guidelines  issued  by  the  Attorney 
General.  This  document  is  consistent 
with  that  requirement. 

Pursuant  to  this  Order,  NHTSA  notes 
as  follows.  The  preemptive  effect  of  this 
rule  is  discussed  above.  NHTSA  notes 
further  that  there  is  no  requirement  that 
individuals  submit  a  petition  for 
reconsideration  or  pursue  other 
administrative  proceeding  before  they 
may  file  suit  or  petition  for  review  of 
this  regulation  in  court. 

E.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  final  rule 
for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

F.  Paperwork  Reduction  Act 

This  amendment  does  not  contain  any 
collection  of  information  requirements 
requiring  review  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 

G.  National  Technology  Transfer  and 
Advancement  Act 

Under  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA)  (Pub.  L.  104-113),  “all  Federal 
agencies  and  departments  shall  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus 
standards  bodies,  using  such  technical 
standards  as  a  means  to  carry  out  policy 
objectives  or  activities  determined  by 
the  agencies  and  departments.” 

Unlike  the  proposed  definition  of 
“designated  seating  position,”  today’s 
final  rule  is  not  based  on  voluntary 
consensus  standards.  As  noted  above, 
the  final  rule  avoids  the  unintended 
consequences  of  the  proposal,  i.e., 
increasing  the  calculated  vehicle  seating 
capacity.  In  developing  the  final  rule, 
the  agency  reviewed  various  voluntary 
consensus  standards  for  determining 
seating  positions.  The  measurement 
procedure  adopted  today  incorporates 
SAE  J826  “Devices  for  use  in  Defining 
and  Measuring  Vehicle  Seating 
Accommodations,”  revised  July  1995. 

H.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  prepare  a 
w'ritten  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 


likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  annually 
(adjusted  for  inflation  with  base  year  of 
1995).  This  rulemaking  will  not  result  in 
expenditures  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  in  excess  of  $100  million 
annually. 

I.  Executive  Order  13045 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  “economically 
significant”  as  defined  under  E.O. 

12866,  and  (2) concerns  an 
environmental,  health,  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
ride  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rule  is  not  subject  to  E.O.  13045 
because  it  is  not  economically 
significant  as  defined  in  E.O.  12866  and 
does  not  involve  decisions  based  on 
environmental,  health,  or  safety  risks 
that  disproportionately  affect  children. 
The  final  rule  amends  the  definition  of 
“designated  seating  position.” 

/.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

K.  Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’S  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://docketsinfo.dot.gov/. 

List  of  Subjects  in  49  CFR  Parts  571 

Imports,  Incorporation  by  reference, 
Motor  vehicle  safety,  Reporting  and 
recordkeeping  requirements,  Tires. 
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■  In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  part  571  as 
follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

■  1.  The  authority  citation  for  part  571 
of  Title  49  continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117.  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

■  2.  Section  571.3  is  amended  by 
revising  the  definitions  of  “designated 
seating  position,”  “5th  percentile  adult 
female,”  “H-point,”  “Seating  reference 
point,”  “Torso  line,”  and  “95th 
percentile  adult  male”  in  paragraph  (b) 
and  adding  a  new  paragraph  (c)  to  read 
as  follows: 

§571.3  Definitions. 

***** 

(b)  *  *  * 

Designated  seating  position  means: 

(1)  For  vehicles  manufactured  prior  to 
September  1,  2010,  any  plan  view 
location  capable  of  accommodating  a 
person  at  least  as  large  as  a  5th 
percentile  adult  female,  if  the  overall 
seat  configuration  and  design  and 
vehicle  design  is  such  that  the  position 
is  likely  to  be  used  as  a  seating  position 
while  the  vehicle  is  in  motion,  except 
for  auxiliary  seating  accommodations 
such  as  temporary  or  folding  jump  seats. 
Any  bench  or  split-bench  seat  in  a 
passenger  car,  truck  or  multipurpose 
passenger  vehicle  with  a  GVWR  less 
than  4,536  kilograms  (10,000  pounds), 
having  greater  than  127  centimeters  (50 
inches)  of  hip  room  (measured  in 
accordance  with  Society  of  Automotive 
Engineers  (SAE)  Recommended  Practice 
JllOOa,  revised  September  1975,  “Motor 
Vehicle  Dimensions”  (incorporated  by 
reference,  see  §  571.5),  shall  have  not 
less  than  three  designated  seating 
positions,  unless  the  seat  design  or 
vehicle  design  is  such  that  the  center 
position  cannot  be  used  for  seating.  For 
the  sole  purpose  of  determining  the 
classification  of  any  vehicle  sold  or 
introduced  into  interstate  commerce  for 
purposes  that  include  carrying  students 
to  and  from  school  or  related  events, 
any  location  in  such  vehicle  intended 
for  securement  of  an  occupied 
wheelchair  during  vehicle  operation 
shall  be  regarded  as  four  designated 
seating  positions. 

(2)  For  vehicles  manufactured  on  and 
after  September  1,  2010,  designated 
seating  position  means  a  seat  location 
that  has  a  seating  surface  width,  as 
described  in  §  571.10(c)  of  this  part,  of 
at  least  330  mm  (13  inches).  The 
number  of  designated  seating  positions 
at  a  seat  location  is  determined 


according  to  the  procedure  set  forth  in 
§  571.10(b)  of  this  part.  However,  for 
trucks  and  multipurpose  passenger 
vehicles  with  a  gross  vehicle  weight 
rating  greater  than  10,000  lbs,  police 
vehicles  as  defined  in  S7  of  FMVSS  No. 
208,  firefighting  vehicles,  ambulances, 
and  motor  homes,  a  seating  location  that 
is  labeled  in  accordance  with  S4.4  of 
FMVSS  No.  207  will  not  be  considered 
a  designated  seating  position.  For  the 
sole  purpose  of  determining  the 
classification  of  any  vehicle  sold  or 
introduced  into  interstate  commerce  for 
purposes  that  include  carrying  students 
to  and  from  school  or  related  events, 
any  location  in  such  a  vehicle  intended 
for  securement  of  an  occupied 
wheelchair  during  vehicle  operation  is 
regarded  as  four  designated  seating 
positions. 

***** 

5th  percentile  adult  female  means  a 
person  possessing  the  dimensions  and 
weight  of  the  5th  percentile  adult  female 
specified  for  the  total  age  group  in 
“Weight,  Height,  and  Selected  Body 
Dimensions  of  Adults:  United  States — 
1960-1962,”  first  published  as  Public 
Health  Service  Publication  No.  1000 
Series  11-No.  8,  June  1965  and 
republished  as  DHEW  Publication  No. 
(HRA)  76-1074  (incorporated  by 
reference,  see  §  571.5). 
***** 

H-Point  means  the  pivot  center  of  the 
torso  and  thigh  on  the  three- 
dimensional  device  used  in  defining 
and  measuring  vehicle  seating 
accommodation,  as  defined  in  Society  of 
Automotive  Engineers  (SAE) 
Recommended  Practice  J1100,  revised 
February  2001,  “Motor  Vehicle 
Dimensions”  (incorporated  by  reference, 
see  §571.5). 

***** 

Seating  reference  point  (SgRP)  means 
the  unique  design  H-point,  as  defined  in 
Society  of  Automotive  Engineers  (SAE) 
Recommended  Practice  J1100,  revised 
June  1984,  “Motor  Vehicle  Dimensions” 
(incorporated  by  reference,  see  §  571.5), 
which: 

(1)  Establishes  the  rearmost  normal 
design  driving  or  riding  position  of  each 
designated  seating  position,  which 
includes  consideration  of  all  modes  of 
adjustment,  horizontal,  vertical,  and  tilt, 
in  a  vehicle; 

(2)  Has  X,  Y,  and  Z  coordinates,  as 
defined  in  Society  of  Automotive 
Engineers  (SAE)  Recommended  Practice 
J1100,  revised  June  1984,  “Motor 
Vehicle  Dimensions”  (incorporated  by 
reference,  see  §  571.5),  established 
relative  to  the  designed  vehicle 
structure; 


(3)  Simulates  the  position  of  the  pivot 
center  of  the  human  torso  and  thigh; 
and 

(4)  Is  the  reference  point  employed  to 
position  the  two-dimensional  drafting 
template  with  the  95th  percentile  leg 
described  in  Society  of  Automotive 
Engineers  (SAE)  Standard  J826,  revised 
May  1987,  “Devices  for  Use  in  Defining 
and  Measuring  Vehicle  Seating 
Accommodation”  (incorporated  by 
reference,  see  §  571.5),  or,  if  the  drafting 
template  with  the  95th  percentile  leg 
cannot  be  positioned  in  the  seating 
position,  is  located  with  the  seat  in  its 
most  rearward  adjustment  position. 
***** 

Torso  line  means  the  line  connecting 
the  “H”  point  and  the  shoulder 
reference  point  as  defined  in  Society  of 
Automotive  Engineers  (SAE)  Standard 
J787b,  revised  September  1966,  “Motor 
Vehicle  Seat  Belt  Anchorage” 
(incorporated  by  reference,  see  §  571.5). 
***** 

95th  percentile  adult  male  means  a 
person  possessing  the  dimensions  and 
weight  of  the  95th  percentile  adult  male 
specified  “Weight,  Height,  and  Selected 
Body  Dimensions  of  Adults:  United 
States — 1960-1962,”  first  published  as 
Public  Health  Service  Publication  No. 
1000  Series  11-No.  8,  June  1965  and 
republished  as  DHEW  Publication  No. 
(HRA)  76-1074  (incorporated  by 
reference,  see  §  571.5). 
*****. 

(c)  Any  State  requirement,  including 
any  determination  under  State  tort  law 
premised  on  there  being  more 
designated  seating  positions  in  a  motor 
vehicle  than  the  number  contemplated 
in  the  definition  of  “designated  seating 
position”  in  paragraph  (b)  of  this  section 
would  prevent,  hinder  or  frustrate  the 
accomplishment  of  the  purposes  of  the 
Federal  Motor  Vehicle  Safety  Standards 
in  Part  571  of  this  title,  and  is  thus 
preempted  by  this  regulation. 

*  *  *  *  * 

■  3.  Section  571.5  is  revised  to  read  as 
follows: 

§  571 .5  Matter  incorporated  by  reference 

(a)  Documents  listed  in  this  section 
and  additional  documents  referred  to  in 
subpart  B  of  this  part  have  been 
incorporated  by  reference  into  this  part. 
The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
as  prescribed  in  5  U.S.C.  552(a)  and  1 
CFR  part  51.  For  materials  subject  to 
change,  only  the  specific  version 
approved  by  the  Director  of  the  Federal 
Register  and  specified  in  this  section  or 
in  subpart  B  of  this  part  are 
incorporated.  A  notice  of  any  change  in 
these  materials  will  be  published  in  the 
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Federal  Register.  Anyone  may  inspect 
copies  at  the  NHTSA  Reading  Room, 
1200  New  Jersey  Avenue,  Washington, 
DC  20590  and  at  the  National  Archives 
and  Records  Administration  (NARA). 
For  information  on  the  availability  of 
this  material  at  NARA,  call  202-741- 


6030,  or  go  to:  http://www.archives.gov/ 
federal _register/ 
code_of_federal_regulations/ 
ibr_locations.html.  Approved  materials 
are  available  from  the  sources  indicated 
in  paragraph  (b)  of  this  section. 


(b)  The  materials  approved  for 
incorporation  by  reference  in  this  part 
and  the  sections  and  paragraphs  (if 
applicable)  affected  include,  but  are  not 
limited  to,  as  follows: 


American  Association  of  Textile  Chemists  and  Colorists  (AATCC),  1  Davis  Dr.,  P.O.  Box  12215,  Research  Triangle  Park,  NC 

27709  . . . . . 

American  National  Standards  Institute  (ANSI),  1700  North  Moore  St.,  Suite  1540,  Arlington,  VA  22209-1903  . 

American  Society  for  Testing  and  Materials  (ASTM),  100  Barr  Harbor  Drive,  P.O.  Box  C700,  West  Conshohocken,  PA 

19428-2959  . . . 

General  Services  Administration  (GSA),  Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington,  DC 

20402  . ! . . . 

Illuminating  Engineering  Society  of  North  America  (IES),  120  Wall  St.,  7th  Floor,  New  York,  NY  10005  . 

Department  of  Defense,  DODSSP  Standardization  Document  Order  Desk,  700  Robbins  Ave.,  Philadelphia,  PA  19111-5098  .. 
National  Center  for  Health  Statistics,  Centers  for  Disease  Control  (CDC),  National  Division  for  Health  Statistics,  Division  of 

Data  Services,  Hyattsville,  MD  20782.  Phone:  1-800-232-4636;  Web:  http://www.cdc.gov/nchs . 

“Weight,  Height,  and  Selected  Body  Dimensions  of  Adults:  United  States — 1960-1962,”  first  published  as  Public  Health  Serv¬ 


ice  Publication  No.  1000  Series  11 -No.  8,  June  1965  and  republished  as  DHEW  Publication  No.  (HRA)  76-1074  .  571.3 

National  Highway  Traffic  Safety  Administration  (NHTSA),  Office  of  Vehicle  Safety  Standards,  DOT-NHTSA,  1200  New  Jersey 
Ave,  SE.,  Washington,  DC  20590. 

Society  of  Automotive  Engineers,  Inc.  (SAE),  400  Commonwealth  Drive,  Warrendale,  Pennsylvania  15096.  Phone:  1-724- 

776-4841;  Web:  http://www.sae.org . 

Society  of  Automotive  Engineers  (SAE)  Standard  J787b,  revised  September  1966,  “Motor  Vehicle  Seat  Belt  Anchorage"  .  571.3 

Society  of  Automotive  Engineers  (SAE)  Standard  J826,  revised  May  1987,  “Devices  for  Use  in  Defining  and  Measuring  Vehi¬ 
cle  Seating  Accommodation”  .  571.3;  571.210 

Society  of  Automotive  Engineers  (SAE)  Recommended  Practice  JllOOa,  revised  September  1975,  “Motor  Vehicle  Dimen¬ 
sions”  . . . . . .  571.3 

Society  of  Automotive  Engineers  (SAE)  Recommended  Practice  J1100,  revised  June  1984,  “Motor  Vehicle  Dimensions”  .  571.3;  571.210 

Society  of  Automotive  Engineers  (SAE)  Recommended  Practice  J1100,  revised  February  2001,  “Motor  Vehicle  Dimensions”  571.3 

Society  of  Automotive  Engineers  (SAE)  Surface  Vehicle  Standard  J826,  revised  July  1995,  “Devices  for  Use  in  Defining  and 
Measuring  Vehicle  Seating  Accommodation” .  571.10 


United  Nations,  Conference  Services  Division,  Distnbution  and  Sales  Section,  Office  C.1 1 5—1 ,  Palais  des  Nations,  CH-1211, 
Geneva  10,  Switzerland.  Copies  of  Regulations  also  are  available  on  the  ECE  internet  Web  site:  www.unece.org/trans/ 
main/wp29/wp29regs.html. 


■  4.  Section  571.10  is  added  to  read  as 
follows: 

§  571 .1 0  Designation  of  Seating  Positions. 

(a)  Application.  This  section  applies 
to  passenger  cars,  trucks,  multipurpose 
passenger  vehicles,  and  buses 
manufactured  on  or  after  September  1 , 
2010.  However,  paragraph  (b)  of  this 
section  does  not  apply  to  trucks  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  greater  than 
10,000  lbs,  school  buses,  police  vehicles 
as  defined  in  S7  of  Standard  No.  208  (49 
CFR  571.208),  firefighting  vehicles, 
ambulances,  or  motor  homes.  To 
determine  the  number  of  passenger 
seating  positions  in  school  buses,  see 
S4.1  of  Standard  No.  222  (49  CFR 
571.222). 

(b)  Number  of  designated  seating 
positions.  The  formula  for  calculating 
the  number  of  designated  seating 
positions  (N)  for  any  seat  location  with 
a  seating  surface  width  greater  than  330 
mm  (13  inches)  is  as  follows: 

(1)  For  seat  locations  with  a  seating 
surface  width,  as  described  in  paragraph 
(d),  of  less  than  1400  mm  (55.2  inches): 
N  =  [Seating  surface  width  (in  mm)/350] 
round  down  to  the  nearest  whole 
number; 


(2)  For  seat  locations  with  a  seating 
surface  width,  as  described  in  paragraph 
(d),  greater  than  or  equal  to  1400  mm 
(55.2  inches):  N  =  [Seating  surface  width 
(in  mm)/450]  round  down  to  the  nearest 
whole  number. 

(c)  Seating  surface  measurement.  (1) 
As  used  in  this  section,  “seating  surface 
width”  is  the  maximum  width  of  a 
seating  surface  measured  in  a  zone 
extending  from  a  transverse  vertical 
plane  150  mm  (5.9  inches)  behind  the 
front  leading  surface  of  that  seating 
surface  to  a  transverse  vertical  plane  250 
mm  (9.8  inches)  behind  that  front 
leading  surface,  measured  horizontally 
and  longitudinally. 

(2)  Adjacent  seating  surfaces  are 
considered  to  form  a  single,  continuous 
seating  surface  whose  overall  width  is 
measured  as  specified  in  (c)(1)  of  this 
section,  unless 

(i)  The  seating  surfaces  are  separated 
by: 

(A)  A  fixed  trimmed  surface  whose 
top  surface  is  unpadded  and  that  has  a 
width  not  less  than  140  mm  (5.5 
inches),  as  measured  in  each  transverse 
vertical  plane  within  that  measurement 
zone,  or 

(B)  A  void  whose  cross  section  in 
each  transverse  vertical  plane  within 


that  measurement  zone  is  a  rectangle 
that  is  not  less  than  140  mm  (5.5  inches) 
wide  and  not  less  than  140  mm  (5.5 
inches)  deep.  The  top  edge  of  the  cross 
section  in  any  such  plane  is  congruent 
with  the  transverse  horizontal  line  that 
intersects  the  lowest  point  on  the 
portion  of  the  top  profile  of  the  seating 
surfaces  that  lie  within  that  plane,  or 

(ii)  Interior  trim  interrupts  the 
measurement  of  the  nominal  hip  room 
of  the  seating  surfaces,  measured 
laterally  along  the  “X”  plane  through 
the  H-point.  For  purposes  of  this 
paragraph,  the  H-point  is  located  using 
the  SAE  three-dimensional  H-point 
machine  per  Society  of  Automotive 
Engineers  (SAE)  Surface  Vehicle 
Standard  J826,  revised  July  1995, 
“Devices  for  Use  in  Defining  and 
Measuring  Vehicle  Seating 
Accommodation”  (incorporated  by 
reference,  see  section  571.5)  with  the 
legs  and  leg  weights  removed,  or 

(iii)  The  seating  surfaces  are  adjacent 
outboard  seats,  and  the  lateral  distance 
between  any  point  on  the  seat  cushion 
of  one  seat  and  any  point  on  the  seat 
cushion  of  the  other  seat  is  not  less  than 
140  mm  (5.5  inches). 
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(3)  Folding,  removable,  and  adjustable 
seats  are  measured  in  the  configuration 
that  results  in  the  single  largest 
maximum  seating  surface  width. 

■  5.  Section  571.210  is  amended  by 
revising  S4.3.2,  S5.1,  and  the 
introductory  text  of  S5.2  to  read  as 
follows: 

§  571 .21 0  Standard  No.  21 0;  Seat  belt 
assembly  anchorages 

***** 

S4.3.2  Seat  belt  anchorages  for  the 
upper  torso  portion  of  Type  2  seat  belt 
assemblies.  Adjust  the  seat  to  its  full 
rearward  and  downward  position  and 
adjust  the  seat  back  to  its  most  upright 
position.  With  the  seat  and  seat  back  so 
positioned,  as  specified  by  subsection 
(a)  or  (b)  of  this  section,  the  upper  end 
of  the  upper  torso  restraint  shall  be 
located  within  the  acceptable  range 
shpwn  in  Figure  1,  with  reference  to  a 
two-dimensional  drafting  template 
described  in  Society  of  Automotive 
Engineers  (SAE)  Standard  J826.  revised 
May  1987,  “Devices  for  Use  in  Defining 
and  Measuring  Vehicle  Seating 
Accommodation”  (incorporated  by 
reference,  see  §571.5).  The  template’s 
“H”  point  shall  be  at  the  design  “H” 
point  of  the  seat  for  its  full  rearward  and 
full  downward  position,  as  defined  in 
Society  of  Automotive  Engineers  (SAE) 
Recommended  Practice  J1100,  revised 
June  1984,  “Motor  Vehicle  Dimensions” 
(incorporated  by  reference,  see  §  571.5), 
and  the  template’s  torso  line  shall  be  at 
the  same  angle  from  the  vertical  as  the 
seat  back. 

(a)  For  fixed  anchorages,  compliance 
with  this  section  shall  be  determined  at 
the  vertical  centerline  of  the  bolt  holes 
or,  for  designs  using  another  means  of 
attachment  to  the  vehicle  structure,  at 
the  centroid  of  such  means. 

(b)  For  adjustable  anchorages, 
compliance  with  this  section  shall  be 
determined  at  the  midpoint  of  the  range 
of  all  adjustment  positions. 
***** 

S5.1  Seats  with  Type  1  or  Type  2 
seat  belt  anchorages.  With  the  seat  in  its 
rearmost  position,  apply  a  force  of 
22,241  N  in  the  direction  in  which  the 
seat  faces  to  a  pelvic  body  block  as 
described  in  Figure  2A,  in  a  plane 
parallel  to  the  longitudinal  centerline  of 
the  vehicle  for  forward  and  rear  facing 
seats,  and  in  a  plane  perpendicular  to 
the  longitudinal  centerline  of  the 
vehicle  for  side  facing  seats,  with  an 
initial  force  application  angle  of  not  less 
than  5  degrees  or  more  than  15  degrees 
above  the  horizontal.  Apply  the  force  at 
the  onset  rate  of  not  more  than  222,411 
N  per  second.  Attain  the  22,241  N  force 
in  not  more  than  30  seconds  and 


maintain  it  for  10  seconds.  At  the 
manufacturer’s  option,  the  pelvic  body 
block  described  in  Figure  2B  may  be 
substituted  for  the  pelvic  body  block 
described  in  Figure  2A  to  apply  the 
specified  force  to  the  center  set(s)  of 
anchorages  for  any  group  of  three  or 
more  sets  of  anchorages  that  are 
simultaneously  loaded  in  accordance 
with  S4.2.4  of  this  standard. 

S5.2  Seats  with  Type  2  or  automatic 
seat  belt  anchorages.  With  the  seat  in  its 
rearmost  position,  apply  forces  of 
13,345  N  in  the  direction  in  which  the 
seat  faces  simultaneously  to  a  pelvic 
body  block,  as  described  in  Figure  2A, 
and  an  upper  torso  body  block,  as 
described  in  Figure  3,  in  a  plane  parallel 
to  the  longitudinal  centerline  of  the 
vehicle  for  forward  and  rear  facing  seats, 
and  in  a  plane  perpendicular  to  the 
longitudinal  centerline  of  the  vehicle  for 
side  facing  seats,  with  an  initial  force 
application  angle  of  not  less  than  5 
degrees  nor  more  than  1 5  degrees  above 
the  horizontal.  Apply  the  forces  at  the 
onset  rate  of  not  more  than  133,447  N 
per  second.  Attain  the  13,345  N  force  in 
not  more  than  30  seconds  and  maintain 
it  for  10  seconds.  At  the  manufacturer’s 
option,  the  pelvic  body  block  described 
in  Figure  2B  may  be  substituted  for  the 
pelvic  body  block  described  in  Figure 
2A  to  apply  the  specified  force  to  the 
center  set(s)  of  anchorages  for  any  group 
of  three  or  more  sets  of  anchorages  that 
are  simultaneously  loaded  in 
accordance  with  S4.2.4  of  this  standard. 
***** 

Issued:  October  1.  2008. 

David  Kelly, 

Acting  Administrator. 

[FR  Doc.  E8-23577  Filed  10-7-08;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  070717342-7713-02] 

RIN  0648-XJ86 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Surfclam  and  Ocean 
Quahog  Fisheries;  Suspension  of 
Minimum  Atlantic  Surfclam  Size  Limit 
for  Fishing  Year  2009 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Temporary  rule;  suspension  of 
the  Atlantic  surfclam  minimum  size 
limit. 

SUMMARY:  NMFS  suspends  the 
minimum  size  limit  of  4.75  inches  (120 
mm)  for  Atlantic  surfclams  for  the  2009 
fishing  year.  This  action  is  taken  under 
the  authority  of  the  implementing 
regulations  for  this  fishery,  which  allow 
for  the  annual  suspension  of  the 
minimum  size  limit  based  upon  set 
criteria.  The  intended  effect  is  to  relieve 
the  industry  from  a  regulatory  burden 
that  is  not  necessary,  as  the  majority  of 
surfclams  harvested  are  larger  than  the 
minimum  size  limit. 

DATES:  Effective  January  1,  2009, 
through  December  31,  2009. 

ADDRESSES:  Written  inquiries  may  be 
sent  to;  Regional  Administrator, 

National  Marine  Fisheries  Service, 
Northeast  Regional  Office,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Stern,  Fishery  Management 
Specialist,  (978)  281-9177;  fax  (978) 
281-9135. 

SUPPLEMENTARY  INFORMATION:  Section 
648.72(c)  of  the  regulations 
implementing  the  Fishery  Management 
Plan  (FMP)  for  the  Atlantic  Surfclam 
and  Ocean  Quahog  Fisheries  allows  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  to  suspend 
annually,  by  publication  of  a 
notification  in  the  Federal  Register,  the 
minimum  size  limit  for  Atlantic 
surfclams.  This  action  may  be  taken 
unless  discard,  catch,  and  biological 
sampling  data  indicate  that  30  percent 
of  the  Atlantic  surfclam  resource  is 
smaller  than  4.75  inches  (120  mm)  and 
the  overall  reduced  size  is  not 
attributable  to  harvest  from  beds  where 
growth  of  the  individual  clams  has  been 
reduced  because  of  density-dependent 
factors. 

At  its  June  2008  meeting,  the  Mid- 
Atlantic  Fishery  Management  Council 
voted  to  recommend  that  the  Regional 
Administrator  suspend  the  minimum 
size  limit  for  the  2009  fishing  year.  In 
accordance  with  the  provisions  of  the 
FMP,  the  Regional  Administrator  will 
publish  the  suspension  of  the  surfclam 
minimum  size  if  the  proportion  of 
undersized  surfclams  is  under  30 
percent  of  the  total  surfclam  landings 
for  each  fishing  year. 

Commercial  surfclam  data  for  2008 
were  analyzed  to  determine  the 
percentage  of  surfclams  that  were 
smaller  than  the  minimum  size 
requirement.  The  analysis  indicated  that 
2.83-percent  of  the  overall  commercial 
landings  were  composed  of  surfclams 
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that  were  less  than  4.75  inches  (120 
mm).  Based  on  these  data,  the  Regional 
Administrator  adopts  the  Council’s 
recommendation  and  suspends  the 
minimum  size  limit  for  Atlantic 
surfclams  from  January  1  through 
December  31,  2009. 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  3,  2008. 

Emily  H.  Menashes, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E8-23874  Filed  10-7-08;  8:45  am] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  071106671-8010-02] 

RIN  0648-XL00 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Northern  Rockfish  in 
the  Western  Regulatory  Area  of  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  rule;  closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  northern  rockfish  in  the 
Western  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  2008  total 
allowable  catch  (TAC)  of  northern 
rockfish  in  the  Western  Regulatory  Area 
of  the  GOA. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  5,  2008,  through 
2400  hrs,  A.l.t.,  December  31,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Whitney,  907-586-7269. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
St evens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 


The  2008  TAC  of  northern  rockfish  in 
the  Western  Regulatory  Area  of  the  GOA 
is  2,141  metric  tons  (mt)  as  established 
by  the  2008  and  2009  harvest 
specifications  for  groundfish  of  the  GOA 
(73  FR  10562,  February  27,  2008).  The 
fishery  was  closed  on  July  7,  2008  (73 
FR  39626  July  2,  2008)  and  reopened  on 
July  14,  2008  (73  FR  40765,  July  10, 

2008). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 

NMFS  (Regional  Administrator),  has 
determined  that  the  2008  TAC  of 
northern  rockfish  in  the  Western 
Regulatory  Area  of  the  GOA  will  soon 
be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  2,121  mt,  and  is 
setting  aside  the  remaining  20  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  northern  rockfish  in 
the  Western  Regulatory  Area  of  the 
GOA. 

After  the  effective  date  of  this  closure 
the  maximum  retainable  amounts  at 
§  679.20(e)  and  (f)  apply  at  any  time 
during  a  trip. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
impracticable  and  contrary  to  the  public 
interest.  This  requirement  is 
impracticable  and  contrary  to  the  public 
interest  as  it  would  prevent  NMFS  from 
responding  to  the  most  recent  fisheries 
data  in  a  timely  fashion  and  would 
delay  the  closure  of  northern  rockfish  in 
the  Western  Regulatory  Area  of  the 
GOA.  NMFS  was  unable  to  publish  a 
notice  providing  time  for  public 
comment  because  the  most  recent, 
relevant  data  only  became  available  as 
of  October  2,  2008. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  October  3,  2008. 

Emily  H.  Menashes 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E8-23876  Filed  10-3-08;  4:15  pm] 
BILLING  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  071106673-8011-02] 

RIN  0648-XK99 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Atka  Mackerel  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  rule;  closures  and 
openings. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Atka  mackerel  in  the  Central 
Aleutian  District  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI)  by  vessels  participating  in  the 
BSAI  trawl  limited  access  fishery.  This 
action  is  necessary  to  prevent  exceeding 
the  2008  total  allowable  catch  (TAC)  of 
Atka  mackerel  in  the  Central  Aleutian 
District  of  the  BSAI  allocated  to  vessels 
participating  in  the  BSAI  trawl  limited 
access  fishery. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  3,  2008,  through 
2400  hrs,  A.l.t.,  December  31,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Hogan,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Bering  Sea 
and  Aleutian  Islands  Management  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  2008  Atka  mackerel  TAC  in  the 
Central  Aleutian  District  allocated  to 
vessels  participating  in  the  BSAI  trawl 
limited  access  fishery  was  established  as 
434  metric  tons  (mt)  by  the  final  2008 
and  2009  harvest  specifications  for 
groundfish  in  the  BSAI  (73  FR  10160, 
February  26,  2008),  reallocation  (73  FR 
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44173,  July  30,  2008),  and  correction  (73 
FR  47559,  August  14,  2008). 

In  accordance  with  §  679.20(d)(lJ(i) 
and  (d)(l)(ii)(B),  the  Administrator. 
Alaska  Region,  NMFS  (Regional 
Administrator),  has  determined  that  the 
2008  TAC  of  Atka  mackerel  in  the 
Central  Aleutian  District  allocated  to 
vessels  participating  in  the  BSAI  trawl 
limited  access  fishery  will  soon  be  — 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  424  mt,  and  is 
setting  aside  the  remaining  10  mt  as 
incidental  catch  to  support  other 
anticipated  groundfish  fisheries.  In 
accordance  with  §  679.20(d)(l)(iii),  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  has  been 
reached.  Consequently,  NMFS  is' 
prohibiting  directed  fishing  for  Atka 
mackerel  in  the  Central  Aleutian  District 
by  vessels  participating  in  the  BSAI 
trawl  limited  access  fishery. 


After  the  effective  dates  of  these 
closures,  the  maximum  retainable 
amounts  at  §  679.20(e)  and  (f)  apply  at 
any  time  during  a  trip. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
(AA)  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  a  requirement 
is  impracticable  and  contrary  to  the 
public  interest.  This  requirement  is 
impracticable  and  contrary  to  the  public 
interest  as  it  would  prevent  NMFS  from 
responding  to  the  most  recent  fisheries 
data  in  a  timely  fashion  and  would 
delay  the  closure  of  the  Atka  mackerel 
fishery  in  the  Central  Aleutian  District 
by  vessels  participating  in  the  BSAI 


trawl  limited  access  fishery.  NMFS  was 
unable  to  publish  a  notice  providing 
time  for  public  comment  because  the 
most  recent,  relevant  data  only  became 
available  as  of  September  2,  2008.  The 
AA  also  finds  good  cause  to  waive  the 
30-day  delay  in  the  effective  date  of  this 
action  under  5  U.S.C.  553(d)(3).  This 
finding  is  based  upon  the  reasons 
provided  above  for  waiver  of  prior 
notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  3,  2008. 

Emily  H.  Menashes 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  E8-23879  Filed  10-3-08;  4:15  pm] 
BILLING  CODE  3510-22-S 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2008-1072;  Directorate 
Identifier  2008-NM-1 09-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-100,  747-1 00B,  747-1 00B 
SUD,  747-200B,  747-200C,  747-200F, 
747-300,  747-400,  747SR,  and  747SP 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  certain 
Boeing  Model  747-100,  747-100B,  747- 
100B  SUD, 747-200B, 747-200C,  747- 
200F,  747-300,  747-400,  747SR, and 
747SP  series  airplanes.  This  proposed 
AD  would  require  inspecting  for  skin 
cracks  at  the  shear  tie  end  fastener 
locations  of  the  fuselage  frames,  and 
repair  if  necessary.  This  proposed  AD 
results  from  a  wide-spread  fatigue 
damage  assessment  of  Model  747 
airplanes.  We  are  proposing  this  AD  to 
detect  and  correct  cracks  in  the  fuselage 
skin  that  can  propagate  and  grow, 
resulting  in  a  loss  of  structural  integrity 
and  a  sudden  decompression  of  the 
airplane  during  flight. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  November  24, 

2008. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:  202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 


30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  identified  in 
this  AD,  contact  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  Ivan 
Li,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98057-3356;  telephone  (425)  917-6437; 
fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2008-1072;  Directorate  Identifier 
2008-NM-109-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

As  part  of  a  recent  wide-spread 
fatigue  damage  (WFD)  assessment  of 
Boeing  Model  747  airplanes,  the 


manufacturer  revealed  that  an 
inspection  for  skin  cracks  at  certain 
shear  tie  end  fastener  locations  of  the 
fuselage  frames  is  necessary.  This  is  one 
of  the  structural  areas  determined  by 
analysis  and  fleet  history  to  be 
susceptible  to  WFD  and  requires  service 
action  in  the  form  of  inspections  and/or 
a  modification.  Cracks  in  the  fuselage 
skin  can  propagate  and  grow,  resulting 
in  loss  of  structural  integrity  and  a 
sudden  decompression  of  the  airplane 
during  flight. 

Relevant  Service  Information 

We  have  reviewed  Boeing  Alert 
Service  Bulletin  747-53A2682,  dated 
May  8,  2008.  The  service  bulletin 
describes  procedures  for  an  external 
detailed  inspection,  or  an  alternative 
external  high  frequency  eddy  current 
(HFEC)  inspection,  for  skin  cracks  at  the 
shear  tie  end  fastener  locations  of  the 
fuselage  frames  between  Station  (STA) 
540  to  980  (STA  780  on  747SP 
airplanes),  Stringers  23  through  47  on 
the  left  and  right  sides,  and  repair  if 
necessary.  If  no  skin  crack  is  found,  the 
applicable  inspection  is  repeated.  If  any 
skin  crack  is  found,  the  crack  must  be 
repaired,  as  specified  in  the  747 
Structural  Repair  Manual  (SRM).  If  any 
crack  is  found  in  an  SRM  skin  repair-, 
the  service  bulletin  recommends 
contacting  Boeing  for  repair  data. 

The  compliance  time  for  the  external 
detailed  inspections  and  the  alternative 
external  HFEC  inspections  is  before 
22,000  total  flight  cycles  or  within  2,000 
flight  cycles  after  the  date  on  the  service 
bulletin,  whichever  occurs  later.  If  no 
skin  crack  is  found  during  the  external 
detailed  inspection,  the  inspection  is 
repeated  within  3,000  flight  cycles  after 
the  initial  inspection  is  done,  and 
thereafter  at  intervals  not  to  exceed 
3,000  flight  cycles.  If  no  skin  crack  is 
found  during  the  alternative  external 
HFEC  inspection,  the  inspection  is 
repeated  within  6,000  flight  cycles  after 
the  initial  inspection  is  done,  and 
thereafter  at  intervals  not  to  exceed 
6,000  flight  cycles.  If  any  crack  is  found 
in  the  skin  or  skin  repair  during  any 
inspection,  the  repair  is  done  before 
further  flight. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

We  are  proposing  this  AD  because  we 
evaluated  all  relevant  information  and 
determined  the  unsafe  condition 
described  previously  is  likely  to  exist  or 
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develop  in  other  products  of  the  same 
type  designs.  This  proposed  AD  would 
require  accomplishing  the  actions 
specified  in  the  service  information 
described  previously,  except  as 
discussed  under  “Differences  Between 
Proposed  AD  and  Service  Information.” 

Differences  Between  Proposed  AD  and 
Service  Information 

The  service  bulletin  specifies  to 
contact  the  manufacturer  for 
instructions  on  how  to  repair  certain 
conditions,  but  this  proposed  AD  would 
require  repairing  those  conditions  in 
one  of  the  following  ways: 

•  Using  a  method  that  we  approve;  or 

•  Using  data  that  meet  the 
certification  basis  of  the  airplane,  and 
that  have  been  approved  by  an 
Authorized  Representative  for  the 
Boeing  Commercial  Airplanes 
Delegation  Option  Authorization 
Organization  whom  we  have  authorized 
to  make  those  findings. 

Although  the  service  bulletin 
specifies  that  the  repetitive  inspections 
are  optional,  this  proposed  AD  requires 
the  repetitive  inspections.  We  find 
repeating  the  inspections  at  regular 
intervals  will  ensure  an  acceptable  level 
of  safety  for  all  airplanes  affected  by  the 
proposed  AD.  This  difference  has  been 
coordinated  with  Boeing. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
would  affect  147  airplanes  of  U.S. 
registry.  We  also  estimate  that  it  would 
take  about  30  work-hours  for  the 
detailed  inspection,  or  49  work  hours 
for  the  HFEC  inspection,  per  product,  to 
comply  with  this  proposed  AD.  The 
average  labor  rate  is  $80  per  work-hour. 
Based  on  these  figures,  we  estimate  the 
cost  of  this  proposed  AD  to  the  U.S. 
operators  to  be  $352,800  or  $576,240,  or 
$2,400  or  3,920  per  product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 


because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979),  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

You  can  find  our  regulatory 
evaluation  and  the  estimated  costs  of 
compliance  in  the  AD  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

Boeing:  Docket  No.  FAA-2008-1072; 

Directorate  Identifier  2008-NM-l 09-AD. 

Comments  Due  Date 

(a)  We  must  receive  comments  by 
November  24,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Boeing  Model  747- 
100,  747-100B,  747-100B  SUD,  747-200B, 
747-200C, 747-200F, 747-300,  747-400, 
747SR,  and  747SP  series  airplanes, 
certificated  in  any  category:  as  identified  in 
Boeing  Alert  Service  Bulletin  747-53A2682, 
dated  May  8,  2008. 


Unsafe  Condition 

(d)  This  AD  results  from  a  wide-spread 

fatigue  damage  assessment  of  Model  747  » 

airplanes.  We  are  issuing  this  AD  to  detect 
and  correct  cracks  in  the  fuselage  skin  that 
can  propagate  and  grow,  resulting  in  a  loss 
of  structural  integrity  and  sudden 
decompression  of  the  airplane  during  flight. 

Compliance 

(e)  Comply  with  this  AD  within  the 
compliance  times  specified,  unless  already 
done. 

Inspections/Repair 

(f)  Except  as  provided  by  paragraphs  (g) 
and  (h)  of  this  AD:  At  the  applicable 
compliance  times  specified  in  paragraph  l.E. 
of  Boeing  Alert  Service  Bulletin  747- 
53A2682,  dated  May  8,  2008,  do  an  external 
detailed  inspection  or  external  high 
frequency  eddy  current  inspection  for  skin 
cracks  at  the  shear  tie  end  fastener  locations 
of  the  fuselage  frames,  and  repair  any  skin 
cracks  before  further  flight,  by  accomplishing 
all  of  the  applicable  actions  specified  in  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Repeat  the  applicable  inspection 
thereafter  at  the  applicable  interval  specified 
in  paragraph  l.E.  of  the  service  bulletin. 

Exceptions  to  the  Service  Bulletin 

(g)  Where  paragraph  l.E.  of  Boeing  Alert 
Service  Bulletin  747-53A2682,  dated  May  8, 
2008,  specifies  counting  the  compliance  time 
from  “*  *  *  the  date  on  this  service 
bulletin,”  this  AD  requires  counting  the 
compliance  time  from  the  effective  date  of 
this  AD. 

(h)  If  any  crack  is  found  in  a  structural 
repair  manual  skin  repair  during  any 
inspection  required  by  paragraph  (f)  of  this 
AD,  and  Boeing  Alert  Service  Bulletin  747- 
53A2682.  dated  May  8,  2008,  specifies  to 
contact  Boeing  for  repair:  Before  further 
flight,  repair  using  a  method  approved  in 
accordance  with  the  procedures  specified  in 
paragraph  (i)  of  this  AD. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(i) (l)  The  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA,  ATTN:  Ivan 
Li,  Aerospace  Engineer,  Airframe  Branch, 
ANM-120S,  FAA,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98057-3356;  telephone 
(425)  917-6437;  fax  (425)  917-6590;  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  using  the  procedures  found  in  14 
CFR  39.19. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO. 

(3)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  this  AD,  if  it  is  approved  by  an 
Authorized  Representative  for  the  Boeing 
Commercial  Airplanes  Delegation  Option 
Authorization  Organization  who  has  been 
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authorized  by  the  Manager,  Seattle  ACO,  to 
make  those  findings.  For  a  repair  method  to 
be  approved,  the  repair  must  meet  the 
certification  basis  of  the  airplane,  and  the 
approval  must  specifically  refer  to  thi's  AD. 

Issued  in  Renton,  Washington,  on 
September  26,  2008. 

Michael  Kaszycki, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  E 8— 23821  Filed  10-7-08;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2008-1 071 ;  Directorate 
Identifier  2008-NM-093-AD] 

RIN  2120— AA64 

Airworthiness  Directives;  Boeing 
Model  747  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD)  that  applies  to  certain 
Boeing  Model  747  airplanes.  The 
existing  AD  currently  requires  repetitive 
inspections  to  detect  evidence  of  wear 
damage  in  the  area  at  the  interface 
between  the  vertical  stabilizer  seal  and 
fuselage  skin,  and  corrective  actions,  if 
necessary.  The  existing  AD  also 
provides  for  an  optional  terminating 
action  for  the  repetitive  inspections.  For 
all  airplanes,  this  proposed  AD  would 
require  doing  repetitive  inspections  for 
wear  damage  and  cracks  of  the  fuselage 
skin  in  the  interface  area  of  the  vertical 
stabilizer  seal  and  fuselage  skin,  doing 
a  detailed  inspection  for  wear  damage 
and  cracks  of  the  surface  of  any  skin 
repair  doubler  in  the  area,  and  doing 
corrective  actions.  For  airplanes  on 
which  the  fuselage  skin  has  been 
blended  to  remove  wear  damage,  this 
proposed  AD  would  require  doing 
repetitive  external  detailed  inspections 
or  high  frequency  eddy  current 
inspections  for  cracks  of  the  blended 
area  of  the  fuselage  skin,  and  corrective 
actions  if  necessary.  This  proposed  AD 
results  from  reports  of  wear  damage  on 
airplanes  with  fewer  than  8,000  total 
flight  cycles.  In  addition,  there  have 
been  three  reports  of  skin  wear  damage 
on  airplanes  that  applied  BMS  10—86 
Teflon-filled  coating  (terminating  action 
per  AD  2002-26-15).  We  are  issuing 
this  AD  to  detect  and  correct  wear 


damage  and  cracks  of  the  fuselage  skin 
in  the  interface  area  of  the  vertical 
stabilizer  seal  and  fuselage  skin  in 
sections  46  and  48,  which  could  cause 
in-flight  depressurization  of  the 
airplane. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  November  24, 

2008. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  identified  in 
this  AD,  contact  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov;  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  Ivan 
Li,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98057-3356;  telephone  (425)  917-6437; 
fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2008-1 071;  Directorate  Identifier 
2008-NM-093-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 


consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
n-ww.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

On  December  24,  2002,  we  issued  AD 
2002-26-15,  amendment  39-13003  (68 
FR  476,  January  6,  2003),  for  certain 
Boeing  Model  747  series  airplanes.  That 
AD  requires  repetitive  inspections  to 
detect  evidence  of  skin  wear  damage  in 
the  interface  area  of  the  vertical 
stabilizer  seal  and  fuselage  skin,  and 
corrective  actions,  if  necessary.  The 
existing  AD  also  provides  for  an 
optional  terminating  action  for  the 
repetitive  inspections.  That  AD  resulted 
from  reports  of  wear  damage  at  the 
interface  area  of  the  vertical  stabilizer 
seal  and  fuselage  skin  in  sections  46  and 
48.  We  issued  that  AD  to  detect  and 
correct  wear  damage  of  the  fuselage 
skin,  which  could  result  in  thinning  and 
cracking  of  the  fuselage  skin,  and 
consequent  in-flight  depressurization  of 
the  airplane. 

Actions  Since  Existing  AD  Was  Issued 

Since  we  issued  AD  2002-26-15,  we 
have  received  several  reports  of  skin 
wear  damage  on  airplanes  with  less  than 
8,000  total  flight  cycles.  As  a  result, 
Boeing  has  revised  the  initial  inspection 
threshold  of  the  repetitive  inspections  to 
20,000  total  flight  hours.  In  addition, 
there  have  been  three  reports  of  skin 
wear  damage  on  airplanes  that  have 
received  the  Boeing  Material 
Specifications  (BMS)  10-86  Teflon- 
filled  coating  application  (terminating 
action  per  AD  2002-26-15).  We  have 
concluded  that  the  one-time  Teflon- 
filled  coating  application  does  not 
provide  the  necessary  skin  wear 
resistance;  therefore,  the  terminating 
action  no  longer  terminates  the 
repetitive  inspections.  The  requirements 
of  2002-26-15  do  not  adequately 
address  the  identified  unsafe  condition 
of  that  AD. 

Relevant  Service  Information 

We  have  reviewed  Boeing  Alert 
Service  Bulletin  747-53A2478,  Revision 
1,  dated  March  27,  2008.  The  service 
bulletin  describes  the  following 
procedures: 

•  For  all  airplanes:  Do  repetitive 
external  inspections  for  wear  damage 
and  cracks  of  the  fuselage  skin  at  the 
interface  area  of  the  vertical  stabilizer 
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seal  and  fuselage  skin,  and  do  a  detailed 
inspection  for  wear  damage  and  cracks 
of  the  surface  of  any  repair  doubler 
installed  in  the  area. 

•  For  airplanes  on  which  the  fuselage 
skin  has  been  blended  to  remove  wear 
damage:  Do  repetitive  external  detailed 
inspections  or  high  frequency  eddy 
current  inspections  for  cracks  of  the 
blended  area  of  the  fuselage  skin. 

•  If  no  wear  damage  or  crack  is  found: 
Before  further  flight,  apply  BMS  10-86 
Teflon-filled  coating. 

•  If  any  wear  damage  or  crack  is 
found:  Before  further  flight,  measure  the 
depth  of  the  wear  and  location,  repair 
any  wear  damage  and  crack,  and  apply 
BMS  10-86  Teflon-filled  coating. 

Accomplishing  the  actions  specified 
in  the  service  information  is  intended  to 


adequately  address  the  unsafe 
condition. 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  pertinent 
information  and  identified  an  unsafe 
condition  that  is  likely  to  develop  on 
other  airplanes  of  the  same  type  design. 
For  this  reason,  we  are  proposing  this 
AD,  which  would  supersede  AD  2002- 
26-15.  This  proposed  AD  would  retain 
the  requirements  of  that  AD  and  also 
require  accomplishing  the  actions 
described  previously,  except  as 
discussed  under  “Differences  Between 
the  Proposed  AD  and  the  Service 
Bulletin.” 

Estimated  Costs 


Differences  Between  the  Proposed  AD 
and  Service  Bulletin 

The  service  bulletin  specifies  to 
contact  the  manufacturer  for  actions  if 
corrosion  resistant  steel  rubstrips  are 
installed  in  the  interface  area  of  the 
vertical  stabilizer  seal  and  fuselage  skin, 
but  this  proposed  AD  would  require 
contacting  the  FAA  for  inspections 
using  a  method  that  we  approve. 

Costs  of  Compliance 

There  are  about  917  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  following  table  provides  the 
estimated  costs  for  U.S.  operators  to 
comply  with  this  proposed  AD. 


Action 

- 1 

Work  hours 

Average  labor 
rate  per  hour  i 

Parts 

Cost  per  airplane 

Number  of 
U.S. -registered 
airplanes 

Fleet  cost 

Inspection  (required 

12 

$80 

None . 

$960,  per  inspection 

253 

$242,880,  per  in- 

by  AD  2002-26- 
15). 

cycle. 

spection  cycle. 

Inspection  and  appli- 

8 

80 

None . 

$640,  per  inspection 

165 

$105,600,  per  in- 

cation  of  BMS  10-  i 
86  Teflon-filled 
coating  (new  pro¬ 
posed  action). 

cycle. 

spection  cycle. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket.  See  the  ADDRESSES  section 
for  a  location  to  examine  the  regulatory 
evaluation. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  Federal  Aviation 
Administration  (FAA)  amends  §  39.13 
by  removing  amendment  39-13003  (68 
FR  476,  January  6,  2003)  and  adding  the 
following  new  airworthiness  directive 
(AD): 

Boeing:  Docket  No.  FAA-2008-1071; 

Directorate  Identifier  2008-NM-093-AD. 

Comments  Due  Date 

(a)  The  FAA  must  receive  comments  on 
this  AD  action  by  November  24,  2008. 

Affected  ADs 

(b)  This  AD  supersedes  AD  2002-26-15. 

Applicability 

(c)  This  AD  applies  to  Boeing  Model  747- 
100,  747-100B,  747— 100B  SUD,  747-200B, 
747-200C, 747-200F, 747-300,  747-400, 
747-400D,  747— 400F,  747SR,  and  7.47SP 
series  airplanes,  certificated  in  any  category, 
as  identified  in  Boeing  Alert  Service  Bulletin 
747-53A2478,  Revision  1,  dated  March  27, 
2008. 
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Unsafe  Condition 

(d)  This  AD  results  from  reports  of  skin 
wear  damage  on  airplanes  with  fewer  than 
8,000  total  flight  cycles.  In  addition,  there 
have  been  three  reports  of  skin  wear  damage 
on  airplanes  on  which  BMS  10-86  Teflon- 
filled  coating  was  applied  (terminating  action 
per  AD  2002-26-15).  We  are  issuing  this  AD 
to  detect  and  correct  wear  damage  and  cracks 
of  the  fuselage  skin  in  the  interface  area  of 
the  vertical  stabilizer  seal  and  fuselage  skin 
in  sections  46  and  48,  which  could  cause  in¬ 
flight  depressurization  of  the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

Requirements  of  AD  2002-26-15 

Inspections  for  Damage/Corrective  Actions 

(f)  For  airplanes  identified  in  Boeing  Alert 
Service  Bulletin  747-53A2478,  dated 
February  7,  2002:  Prior  to  the  accumulation 
of  15,000  total  flight  cycles,  or  within  1,200 
flight  cycles  after  February  10,  2003  (the 
effective  date  of  AD  2002-26-15),  whichever 
occurs  later,  perform  a  detailed  inspection  to 
detect  evidence  of  wear  damage  of  the 
fuselage  skin  at  the  interface  area  of  the 
vertical  stabilizer  seal  and  fuselage  skin,  per 
the  service  bulletin. 

(1)  If  no  wear  damage  of  the  fuselage  skin 
is  detected  or  any  existing  blendout  is  within- 
the  structural  repair  manual  (SRM)  allowable 
damage  limits:  Repeat  the  detailed  inspection 
at  intervals  not  to  exceed  6.000  flight  cycles. 

(2)  If  any  wear  damage  of  the  fuselage  skin 
is  detected  or  any  existing  blendout  exceeds 


the  allowable  damage  limits  specified  in  the 
SRM:  Before  further  flight,  repair  the  vertical 
stabilizer  seal  interface  and  refinish  the  skin 
with  BMS  10-86  Teflon-filled  coating,  per 
the  alert  service  bulletin.  Accomplishment  of 
the  repair  and  refinishing  is  terminating 
action  for  the  repetitive  inspections  required 
by  paragraph  (f)(1)  of  this  AD. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  “An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required.” 

Previously  Accomplished  Inspections  and 
Terminating  Action 

(g)  For  airplanes  identified  in  Boeing  Alert 
Service  Bulletin  747-53A2478,  dated 
February  7,  2002:  Inspections  and 
terminating  action  done  before  February  10, 
2003,  per  Boeing  Service  Bulletin  747-53- 
2192,  dated  July  21,  1981.  are  acceptable  for 
compliance  with  the  corresponding  actions 
required  by  paragraph  (f)  of  this  AD. 
provided  BMS  10-86  Teflon-filled  coating 
was  used,  and  the  new  allowable  damage 
limits  specified  in  Boeing  Alert  Service 
Bulletin  747-53A2478,  dated  February  7, 
2002,  are  met. 


New  Requirements  of  This  AD 

New  Service  Bulletin  Revision 

(h)  The  term  “service  bulletin,”  as  used  in 
paragraphs  (i)  through  (1)  of  this  AD,  means 
Boeing  Alert  Service  Bulletin  747-53A2478, 
Revision  1,  dated  March  27,  2008,  unless 
otherwise  specified. 

New  Repetitive  Inspections 

(i)  Except  as  provided  by  paragraph  (j)  of 
this  AD:  At  the  applicable  times  specified  in 
Table  1  of  this  AID,  do  the  actions  specified 
in  paragraphs  (i)(l)  and  (i)(2)  of  this  AD,  as 
applicable.  Accomplishing  the  initial 
inspection  specified  in  paragraph  (i) 
terminates  the  requirements  of  paragraph  (f) 
of  this  AD. 

(1)  For  all  airplanes:  Do  the  actions 
specified  in  paragraphs  (i)(l)(i)  and  (i)(l)(ii) 
of  this  AD,  as  applicable. 

(1)  Do  repetitive  external  detailed 
inspections  for  wear  damage  and  cracks  of 
the  fuselage  skin  in  the  interface  area  of  the 
vertical  stabilizer  seal  and  fuselage  skin,  in 
accordance  with  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(ii)  Where  a  skin  repair  doubler  is  present 
in  the  interface  area  of  the  vertical  stabilizer 
seal  and  fuselage  skin,  do  a  detailed 
inspection  for  wear  damage  and  cracks  of  the 
surface  of  the  repair  doubler. 

(2)  For  airplanes  that  have  reduced  skin 
thickness  in  Section  46  due  to  blending 
without  reinforcement:  Do  repetitive  external 
detailed  inspections  or  high  frequency  eddy 
(HFEC)  current  inspections  for  cracks  of  the 
blended  area  of  the  fuselage  skin,  in 
accordance  with  the  Accomplishment 
Instructions  of  the  service  bulletin. 


Table  1— Compliance  Times 


Action 

Compliance  time 
(whichever  occurs  later) 

Repeat  interval 
(not  to  exceed) 

Threshold 

Grace  period 

For  actions  required  by 
paragraph  (i)(1)  of  this  AD. 

Prior  to  the  accumulation  of  20,000  total  flight  hours 
since  the  date  of  issuance  of  the  original  airworthi¬ 
ness  certificate  or  the  date  of  issuance  of  the  origi-  | 
nal  export  certificate  of  airworthiness,  or  within  ; 
7,500  flight  hours  after  the  last  inspection  of  this 
AD,  whichever  occurs  later. 

Within  6,000  flight  hours 
after  the  effective  date  of 
this  AD. 

7,500  flight  hours. 

For  actions  required  by 

Prior  to  the  accumulation  of  20,000  total  flight  cycles 

Within  1 ,000  flight  cycles 

1 ,200  flight  cycles  for  ex- 

paragraph  (i)(2)  of  this  AD. 

since  the  date  of  issuance  of  the  original  airworthi¬ 
ness  certificate  or  the  date  of  issuance  of  the  origi¬ 
nal  export  certificate  of  airworthiness,  or  within 
6,000  flight  cycles  after  the  initial  blend,  whichever 
occurs  later. 

after  the  effective  date  of 
this  AD. 

ternal  detailed  inspec¬ 
tion,  or  6,000  flight  cy¬ 
cles  for  HFEC  inspec¬ 
tion. 

Exception  to  the  Repetitive  Inspections 

(j)  If  corrosion-resistant  steel  rubstrips  are 
installed  in  the  interface  area  of  the  vertical 
stabilizer  seal  and  fuselage  skin:  Within  the 
applicable  compliance  times  specified  in 
paragraph  (i)  of  this  AD,  inspect  the  fuselage 
skin  using  a  method  approved  in  accordance 
with  the  procedures  specified  in  paragraph 
(m)  of  this  AD. 


For  No  Wear  Damage  or  Cracks  Found: 
Apply  Teflon 

(k)  If  no  wear  damage  or  crack  is  found  in 
the  fuselage  skin  during  any  inspection 
required  by  paragraph  (i)  of  this  AD:  Before 
further  flight,  apply  Boeing  Material 
Specifications  (BMS)  10-86  Teflon-filled 
coating  in  accordance  with  the 
Accomplishment  Instructions  of  the  service 
bulletin. 


For  Any  Wear  Damage  or  Crack  Found: 
Applicable  Corrective  Actions 

(1)  If  any  wear  damage  or  crack  is  found  in 
the  fuselage  skin  during  any  inspections 
required  by  paragraph  (i)  of  this  AD:  Before 
further  flight,  after  the  inspection  required  by 
paragraph  (i),  do  the  actions  specified  in 
paragraphs  (1)(1),  (1)(2),  and  (1)(3)  of  this  AD, 
in  accordance  with  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(1)  Measure  the  depth  of  the  wear  and 
record  the  location. 

(2)  Repair  any  wear  damage  and  any  crack. 
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(3)  Apply  BMS  10-86  Teflon-filled  coating. 
Alternative  Methods  of  Compliance  (AMOCs) 
(m)(l)  The  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA,  ATTN:  Ivan 
Li,  Aerospace  Engineer,  Airframe  Branch, 
ANM-120S,  FAA.  Seattle  ACO,  1601  Lind 
Avenue  SW.,  Renton,  Washington  98057- 
3356;  telephone  (425)  917-6437;  fax  (425) 
917-6590:  has  the  authority  to  approve 
AMOCs  for  this  AD,  if  requested  using  the 
procedures  found  in  14  CFR  39.19. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO. 

(3)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  this  AD,  if  it  is  approved  by  an 
Authorized  Representative  for  the  Boeing 
Commercial  Airplanes  Delegation  Option 
Authorization  Organization  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  those  findings.  For  a  repair  method  to 
be  approved,  the  repair  must  meet  the 
certification  basis  of  the  airplane,  and  the 
approval  must  specifically  refer  to  this  AD. 

Issued  in  Renton,  Washington,  on 
September  26,  2008. 

Michael  Kaszycki, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  E8-23824  Filed  10-7-08;  8:45  am] 
BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-1070;  Directorate 
Identifier  2008-NM-087-AD] 

RIN  21 20-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200,  -200C,  -300, 
-400,  and  -500  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  all 
Boeing  Model  737-100,  -200,  -200C, 
-300,  -400,  and  -500  series  airplanes. 
For  all  airplanes,  this  proposed  AD 
would  require  repetitive  overhaul  of  the 
retract  actuator  beam  of  the  main 
landing  gear  (MLG).  For  certain 


airplanes,  this  proposed  AD  would 
require  repetitive  inspections  for 
damage  of  the  retract  actuator  beam,  and 
related  investigative  and  corrective 
actions  if  necessary.  This  proposed  AD 
results  from  reports  of  broken  retract 
actuator  beams  of  the  MLG  and  the 
subsequent  failure  of  the  MLG  to  fully 
retract.  We  are  proposing  this  AD  to 
detect  and  correct  broken  retract 
actuator  beams  of  the  MLG,  which  could 
cause  damage  to  the  beam  arm, 
hydraulic  tubing,  and  flight  control 
cables.  Damage  to  the  flight  control 
cables  could  result  in  loss  of  control  of 
the  airplane. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  November  24, 

2008. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http:/ /wwvw. regulations. gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:202-493-2251.- 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M— 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  identified  in 
this- AD,  contact  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Marsh,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington  98057-3356;  telephone 
(425)  917-6440;  fax  (425)  917-6590. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2008-1070;  Directorate  Identifier 
2008-NM-087-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may.amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www. regulations. gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

We  have  received  reports  of  broken 
retract  actuator  beams  of  the  main 
landing  gear  (MLG)  and  the  subsequent 
failure  of  the  MLG  to  fully  retract.  In 
one  incident,  hydraulic  system  A 
became  unserviceable.  In  another 
incident,  the  flightcrew  declared  an 
emergency  and  made  an  air  turn-back. 
For  all  the  reports  of  MLG  retract 
actuator  beams  that  broke  in  service,  the 
MLG  fell  to  the  down-and-locked 
position,  and  landings  were  normal. 
Investigation  revealed  that  proper 
procedures  were  not  followed  during 
overhaul,  residting  in  stress  corrosion 
cracking  initiating  from  small  corrosion 
pits  that  were  not  entirely  removed.  In 
one  incident,  cracking  initiated  in  an 
area  of  heat  damage/burning  caused  by 
incorrect  stylus  cadmium  plating. 
Broken  retract  actuator  beams  of  the 
MLG,  if  not  corrected,  could  cause 
damage  to  the  beam  arm,  hydraulic 
tubing,  and  flight  control  cables. 
Damage  to  the  flight  control  cables 
could  result  in  loss  of  control  of  the 
airplane. 

Relevant  Service  Information 

We  have  reviewed  Boeing  Service 
Bulletin  737-32A1355,  Revision  2, 
dated  March  5,  2008.  The  service 
bulletin  describes  the  procedures  and 
compliance  times  specified  in  the 
following  service  information  table. 
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Service  Information 


Applicability  description 


Actions 


Compliance  time 


All  airplanes 


Group  1,  Configuration  3  airplanes  with  a  MLG 
retract  actuator  beam  having  part  number  (P/ 
N)  65-46108-14  and  previous  dash  numbers 
that  have  not  incorporated  the  original  issue, 
Revision  1,  or  Revision  2  of  the  service  bul¬ 
letin. 


An  overhaul  of  the  beam  is  performed  and  im¬ 
proved  finishes  are  applied.  New  fittings, 
bushings  and  bearings  are  installed.  The  lu¬ 
brication  passages  must  be  cleared.  The 
related  investigative  and  corrective  actions, 
if  necessary,  include  a  special  detailed  in¬ 
spection  for  corrosion  pits  or  damage  of  the 
beam,  and  repair  before  further  flight. 

A  general  visual  inspection  (GVI)  of  the  beam 
is  performed  for  damage,  finish  degrada¬ 
tion,  and  corrosion.  The  related  investiga¬ 
tive  and  corrective  actions,  if  necessary,  in¬ 
clude  a  special  detailed  inspection  for  cor¬ 
rosion  pits  or  damage  of  the  beam,  and  re¬ 
pair  before  further  flight. 


Within  180  days  after  the  date  of  this  service 
bulletin,  or  within  10  years  from  the  date  of 
the  most  recent  overhaul  of  the  beam, 
whichever  occurs  later.  Repeat  interval  is 
not  to  exceed  10  years  after  the  last  over¬ 
haul. 


Within  2  years  after  the  date  of  this  service 
bulletin.  Repeat  interval  is  not  to  exceed  2 
years  after  the  last  inspection. 


FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

We  are  proposing  this  AD  because  we 
evaluated  all  relevant  information  and 
determined  the  unsafe  condition 
described  previously  is  likely  to  exist  or 
develop  in  other  products  of  the  same 
type  design.  This  proposed  AD  would 
require  accomplishing  the  actions 
specified  in  the  service  information 
described  previously,  except  as 
discussed  under  “Differences  Between 
the  Proposed  AD  and  Service 
Information.” 

Differences  Between  the  Proposed  AD 
and  Service  Information 

Boeing  Service  Bulletin  737- 
32A1355,  Revision  2,  dated  March  5, 


2008,  does  not  specify  a  compliance 
time  for  repairing  the  retract  actuator 
beam  if  damage,  finish  degradation,  or 
corrosion  is  found.  This  proposed  AD 
would  require  that  those  repairs  be  done 
before  further  flight  after  accomplishing 
the  applicable  inspections. 

Boeing  Service  Bulletin  737- 
32A1355,  Revision  2,  dated  March  5, 
2008,  specifies  that  the  actions  are  for 
airplanes  with  new  MLG  retract  actuator 
beams  having  P/N  65-46108-15  and 
subsequent  dash  numbers  that  have  not 
been  overhauled,  and  new  or 
overhauled  MLG  retract  actuator  beams 
having  P/N  65-46108-14  and  previous 
dash  numbers.  However,  MLG  retract 
actuator  beams  which  are  not  new  or 
overhauled  may  also  exhibit  the 


identified  unsafe  condition.  For  this 
reason,  this  proposed  AD  is  not  limited 
to  new  or  overhauled  beams;  the 
proposed  AD  would  require  that  the 
actions  be  done  on  airplanes  having  any 
MLG  retract  actuator  beam  having  one 
of  those  P/Ns.  This  correction  will  be 
included  in  the  next  revision  of  the 
service  bulletin. 

We  have  coordinated  these 
differences  with  the  manufacturer. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
would  affect  652  airplanes  of  U.S. 
registry.  The  following  table  provides 
the  estimated  costs  for  U.S.  operators  to 
comply  with  this  proposed  AD. 


Estimated  Costs 


Action/airplane  group 

Work  hours  i 

! 

Average  labor 
rate  per  hour 

Parts  cost 

Cost  per  product 

- 1 

Number  of 
U.S. -registered 
airplanes 

Fleet  cost 

Overhaul  for  Group  1 ;  Con¬ 
figurations  1 ,  2,  and  3. 

64  i 

$80 

None  . 

$5,120,  per  overhaul  cycle  .. 

652 

$3,338,240 

Inspection  for  Group  1,  Con¬ 
figuration  3. 

i 

80 

None  . 

$80,  per  inspection  cycle  .... 

525 

42,000 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 


the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866. 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979),  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

You  can  find  our  regulatory 
evaluation  and  the  estimated  costs  of 
compliance  in  the  AD  Docket. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

•  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  4011-3,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

Boeing:  Docket  No.  FAA-2008-1070; 

Directorate  Identifier  2008-NM-087-AD. 

Comments  Due  Date 

(a)  We  must  receive  comments  by 
November  24,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  all  Boeing  Model 
737-100,  -200,  -200C,  -300,  -400,  and  -500 
series  airplanes,  certificated  in  any  category. 

Unsafe  Condition 

(d)  This  AD  results  from  reports  of  broken 
retract  actuator  beams  of  the  main  landing 
gear  (MLG)  and  the  subsequent  failure  of  the 
MLG  to  fully  retract.  We  are  issuing  this  AD 
to  detect  and  correct  broken  retract  actuator 
beams  of  the  MLG,  which  could  result  in 
damage  to  the  beam  arm,  hydraulic  tubing, 
and  flight  control  cables.  Damage  to  the  flight 
control  cables  could  result  in  loss  of  control 
of  the  airplane. 

Compliance 

(e)  Comply  with  this  AD  within  the 
compliance  times  specified,  unless  already 
done. 

Inspection  and  Related  Investigative  and 
Corrective  Actions/Overhaul 

(f)  Except  as  provided  by  paragraphs  (g) 
and  (h)  of  this  AD:  At  the  applicable  times 
specified  in  paragraph  l.E.  of  Boeing  Service 
Bulletin  737-32A1355,  Revision  2,  dated 
March  5,  2008;  inspect  for  damage  of  the 
retract  actuator  beam  of  the  MLG  and 
overhaul  the  retract  actuator  beam,  as 
applicable,  by  doing  all  the  applicable 
actions  specified  in  the  Accomplishment 
Instructions  of  the  service  bulletin.  Do  all 
applicable  related  investigative  and 
corrective  actions  before  further  flight. 
Repeat  the  applicable  inspection  or  overhaul 
thereafter  at  the  applicable  time  specified  in 
paragraph  1  .E.  of  the  service  bulletin. 

Exceptions  to  Service  Information 

(g)  Where  Boeing  Service  Bulletin  737- 
32A1355,  Revision  2,  dated  March  5,  2008, 
specifies  a  compliance  time  after  “*  *  *  the 
date  on  this  service  bulletin,”  this  AD 


requires  compliance  within  the  specified 
compliance  time  after  the  effective  date  of 
this  AD. 

(h)  Boeing  Service  Bulletin  737-32A1355, 
Revision  2,  dated  March  5,  2008,  specifies 
that  the  actions  are  for  airplanes  with  new 
MLG  retract  actuator  beams  that  have  not 
been  overhauled  having  P/N  65—46108-15 
and  subsequent  dash  numbers,  and  new  or 
overhauled  MLG  retract  actuator  beams 
having  P/N  65-46108-14  and  previous  dash 
numbers;  however,  this  AD  is  not  limited  to 
new  or  overhauled  beams.  This  AD  requires 
that  the  actions  required  by  paragraph  (f)  of 
this  AD  be  done  on  airplanes  with  any  MLG 
retract  actuator  beam  having  those  P/Ns.  . 

Alternative  Methods  of  Compliance 
(AMOCs) 

(i) (l)  The  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA,  ATTN: 
Nancy  Marsh,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98057-3356;  telephone 
(425)  917-6440;  fax  (425)  917-6590;  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  using  the  procedures  found  in  14 
CFR  39.19. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  oh 
any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO. 

(3)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  this  AD,  if  it  is  approved  by  an 
Authorized  Representative  for  the  Boeing 
Commercial  Airplanes  Delegation  Option 
Authorization  Organization  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  those  findings.  For  a  repair  method  to 
be  approved  the  repair  must  meet  the 
certification  basis  of  the  airplane  and  the 
approval  must  specifically  refer  to  this  AD. 

Issued  in  Renton,  Washington,  on 
September  26,  2008. 

Michael  Kaszycki, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  E8-23828  Filed  10-7-08;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Parts  620,  635,  636,  and  710 

[FHWA  Docket  No.  FHWA-2008-01 36] 

RIN  2125-AF29 

Fair  Market  Value  and  Design-Build 
Amendments 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 


SUMMARY:  This  NPRM  proposes  to 
amend  FHWA  regulations,  to  require 
State  departments  of  transportation 
(DOT)  and  other  public  authorities  to 
negotiate  for  and  obtain  fair  market 
value  as  part  of  any  concession 
agreement  involving  a  facility  acquired 
or  constructed  with  Federal-aid 
highway  funds.  Additionally,  this 
NPRM  proposes  to  amend  FHWA 
regulations  to  permit  public  agencies  to 
compete  against  private  entities  for  the 
right  to  obtain  a  concession  agreement 
involving  such  facilities.  Also,  this 
notice  proposes  to  amend  the  design- 
build  regulations  to  permit  contracting 
agencies  to  incorporate  unsuccessful 
offerors’  ideas  into  a  design-build 
contract  upon  the  acceptance  of  a 
stipend. 

DATES:  Comments  must  be  received  on 
or  before  November  7,  2008.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Mail  or  hand  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590,  or 
submit  electronically  at  http:// 
dms.dot.gov/submit  or  fax  comments  to 
(202)  493-2251. 

Alternatively,  comments  may  be 
submitted  to  the  Federal  eRulemaking 
portal  at  http://www.regulations.gov.  All 
comments  should  include  the  docket 
number  that  appears  in  the  heading  of 
this  document.  All  comments  received 
will  be  available  for  examination  and 
copying  at  the  above  address  from  9 
a.m.  to  5  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard  or  you 
may  print  the  acknowledgment  page 
that  appears  after  submitting  comments 
electronically.  Anyone  is  able  to  search 
the  electronic  form  of  all  comments  in 
any  of  our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  or 
labor  union).  You  may  review  DOT’S 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 
2000  (Volume  65,  Number  70,  Pages 
19477-78)  or  you  may  visit  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Marcus  J.  Lemon,  Chief  Counsel,  Mr. 
Michael  Harkins,  Office  of  Chief 
Counsel,  or  Mr.  Steve  Rochlis,  Office  of 
Chief  Counsel,  (202)  366-0740,  Federal 
Highway  Administration,  1200  New 
Jersey  Avenue,  SE.,  Washington,  DC 
20590-0001.  Office  hours  are  from  7:45 
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a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing 

You  may  submit  or  retrieve  comments 
online  through  the  Document 
Management  System  (DMS)  at:  http:// 
dms.dot.gov/submit.  It  is  available  24 
hours  each  day,  365  days  each  year. 

Please  follow  the  instructions  online  for 
more  information  and  help. 

An  electronic  copy  of  this  document 
may  also  be  downloaded  by  accessing 
the  Office  of  the  Federal  Register’s  home 
page  at:  http://www.archives.gov  and  the 
Government  Printing  Office’s  Web  page 
at:  http://www.access.gpo.gov/nara. 

Background 

In  this  NPRM,  the  FHWA  is  proposing 
to  make  changes  to  existing  regulations 
for  two  reasons:  (1)  To  clarify  that  fair 
market  value  must  be  negotiated  for  and 
received  under  a  concession  agreement 
in  accordance  with  23  U.S.C.  156,  and 
(2)  to  amend  the  design-build 
regulations  to  allow  contracting 
agencies  to  incorporate  unsuccessful 
proposers’  ideas  into  a  contract  upon 
payment  of  a  stipend. 

Fair  Market  Value 

In  recent  years,  some  State  and  local 
governments  have  successfully  entered 
into  concession  agreements  to  provide 
for  the  long-term  development, 
construction,  operation  and 
maintenance  of  a  public  highway. 

Under  these  agreements,  a  third-party 
concessionaire  pays  the  government  a 
large  sum  of  money  in  return  for  the 
right  to  operate  and  collect  revenues 
from  the  facility.  Examples  include  the 
Chicago  Skyway  and  the  Indiana  Toll 
Road.  For  the  Chicago  Skyway,  the 
Skyway  Concession  Company,  a  joint 
venture  between  Cintra  Concesiones  de 
Infraestructuras  de  Transporte  SA  of 
Madrid,  Spain  (Cintra),  and  Macquarie 
Infrastructure  Group  of  Australia 
(Macquarie)  paid  Chicago  a  $1.83  billion 
up-front  payment  for  the  right  to  operate 
the  Skyway.  For  the  Indiana  Toll  Road, 
the  ITR  Concession  Company,  also 
made  up  of  Cintra  and  Macquarie,  paid 
the  State  of  Indiana  $3.8  billion  for  the 
right  to  operate  the  Indiana  Toll  Road. 
Other  forms  of  concession  agreements 
involve  the  financing  of  specific 
infrastructure  improvements  to  the 
facility  in  conjunction  with  the  right  to 
operate  and  collect  tolls.  An  example 
includes  the  Capital  Beltway  HOT  Lanes 
Project  under  which  Fluor-Transurban 
will  finance  the  majority  of  the  total 
estimated  $1.9  billion  project  costs  to 
widen  and  construct  new  lanes  on  the 
Capital  Beltway  in  Virginia  in  return  for 


the  right  to  operate  and  collect  tolls  on 
the  facility  for  75  years. 

Concession  agreements  are  very 
important  tools  that  State  and  local 
agencies  may  use  to  enhance  their 
transportation  program.  By  entering  into 
a  concession  agreement,  not  only  can 
the  State  accelerate  an  expensive  and 
needed  infrastructure  improvement,  but 
the  State  can,  under  certain  statutory 
provisions,  allocate  its  budgetary 
resources  to  other  highway  projects  and 
use  the  proceeds  from  the  concession 
payment  to  supplement  its  overall 
transportation  program.  Given  these 
benefits,  many  States  are  beginning  to 
view  concession  agreements  as  a  vital 
and  indispensable  part  of  their 
transportation  programs,  given  that 
traditional  methods  of  taxing  and 
spending  have  largely  proven  to  be 
ineffective  in  addressing  congestion, 
performance,  reconstruction,  and 
development  issues. 

Current  FHWA  regulations  do  not 
contemplate  the  use  of  concession 
agreements.  While  23  U.S.C.  156 
requires  State  and  local  agencies  to 
charge  fair  market  value  for  the  sale, 
lease,  or  use  of  any  real  property 
acquired  with  funding  made  available 
under  title  23,  U.S.C.,  it  excludes  sales, 
leases,  or  uses  for  utility  use  and 
occupancy  or  for  a  title  23  eligible 
project  at  23  CFR  710.403(d)(5).  In  the 
context  of  concession  agreements,  the 
FHWA  is  concerned  that  this  broad 
exception  for  transportation  projects 
could  be  construed  to  exempt 
concession  agreements  from  the  fair 
market  value  requirement.  Moreover, 
FHWA  regulations  at  23  CFR  620.203(j) 
specifically  provide  that  State  DOTs 
need  not  charge  a  public  agency  for  a 
relinquishment  of  a  Federal-aid  facility. 

In  order  to  avoid  a  situation  where  a 
State  or  local  agency  enters  into  a 
transaction  at  less  than  fair  market 
value,  the  FHWA  proposes  to  amend  its 
regulations.  The  FHWA  does  not  believe 
that  the  transportation  project  exception 
in  23  U.S.C.  156  is  intended  to 
encompass  proceeds  received  under  a 
concession  agreement.  The  plain 
language  of  the  exception  is  “for  a 
transportation  project  eligible  for 
assistance  made  available  under  [title 
23].’’  While  a  concession  agreement  may 
provide  for  the  construction  of  a  title  23 
eligible  project,  the  legal  and 
administrative  costs  of  the  State  to  enter 
into  a  concession  agreement  itself  is  not 
a  Federal-aid  eligible  cost.  The 
concession  terms  under  these 
agreements  spell  out  the  right  to  operate 
and  collect  revenues  from  the  facility 
over  an  extended  period  of  time,  which 
also  are  not  title  23  eligible. 


The  Federal  Government  has  a 
substantial  interest  in  assuring  that  fair 
market  value  is  received  since  23  U.S.C. 
requires  the  Federal  share  of  the 
proceeds  from  these  transactions  to  be 
reinvested  into  the  surface 
transportation  system.  The  Federal 
Government’s  interest  in  States  attaining 
fair  market  value  to  be  reinvested  in  the 
surface  transportation  system  furthers 
interstate  commerce,  strengthens 
national  defense  and  security,  and 
improves  the  overall  performance  of  the 
national  Federal-aid  highway  system. 
Moreover,  given  that  the  substantial 
majority  of  these  facilities  were 
constructed  with  public  tax  dollars,  the 
overall  public  interest  is  better  served 
when  the  public  is  able  to  realize 
maximum  return  on  its  tax  investment 
in  the  form  of  additional  surface 
transportation  improvements. 

Most  concession  agreements  to  date 
have  been  procured  pursuant  to  a 
competitive  process.  Whenever  the 
concession  agreement  is  procured 
competitively,  there  is  a  high  degree  of 
probability  that  fair  market  value  will  be 
received.  As  such,  these  regulations 
create  a  presumption  that  fair  market 
value  is  received  whenever  a  highway 
agency  procures  a  concession  agreement 
through  a  competitive  process.  An 
exception  may  be  made  for  situations 
where  the  highway  agency  can 
demonstrate  that  the  process  used 
resulted  in  fair  market  value. 

Additionally,  these  amended 
regulations  would  permit  public 
agencies  to  submit  proposals  for 
concession  agreements  against  private 
entities  in  an  open  competition.  We  are 
aware  of  instances  where  public 
agencies  are  willing  to  enter  into  a 
concession  agreement  with  a  State  DOT. 
Examples  include  agreements  between 
the  Texas  Department  of  Transportation 
(TxDOT)  and  the  North  Texas  Turnpike 
Authority  (NTTA)  involving  State 
Highway  (SH)  121  and  SH  161  in  Texas. 
Rather  than  being  strictly  governmental 
in  nature,  these  are  commercial 
transactions  with  consideration  being 
exchanged  between  the  parties  with 
arm’s  length  negotiations  being 
conducted.  The  agreements  include 
binding  legal  commitments  to  provide 
the  concession  payments,  meet  certain 
conditional  and  operational 
performance  requirements,  and  comply 
with  other  legally  enforceable 
requirements. 

In  the  case  of  SH  121,  TxDOT 
originally  sought  private  bids  and, 
through  a  competitive  process,  selected 
a  private  developer’s  bid  of  $2.8  billion. 
However,  prior  to  accepting  the  bid,  the 
Texas  Legislature  enacted  a  law 
mandating  that  local  toll  agencies,  such 
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as  NTTA,  be  given  a  right  of  first  refusal. 
After  conducting  a  market  valuation 
analysis,  as  required  by  Texas  State  law, 
TxDOT  awarded  50-year  concession  to 
NTTA  for  $3.3  billion.  In  the  case  of  SH 
161,  TxDOT  awarded  a  50-year 
concession  to  NTTA  for  $1.1  billion 
after  conducting  the  required  market 
valuation  analysis. 

In  these  situations,  TxDOT  may  have 
benefitted  from  conducting  a 
competition.  In  fact,  with  respect  to  SH 
121,  the  Texas  legislature  originally 
directed  that  TxDOT  open  the  bidding 
process  to  NTTA.  Although  the  timing 
of  the  Texas  legislature's  mandate  was 
too  late  in  the  procurement  process  that 
had  already  been  initiated  for  the 
project,  FHWA  regulations  for  Federal- 
aid  construction  contracts  prohibited 
even  the  option  of  a  competition 
involving  both  public  and  private 
entities.  By  opening  up  the  competitive 
process  to  public  agencies,  the  changes 
in  this  proposed  rule  would  provide 
States  an  opportunity  to  expand  the 
range  of  potential  bidders  for  concession 
agreements.  However,  the  States  still 
retain  the  option  to  award  these 
agreements  exclusively  to  public 
agencies  in  accordance  with  their  own 
policy  objectives  provided  the  States 
can  demonstrate  to  the  FHWA  that  fair 
market  value  for  the  concession  has 
been  obtained. 

In  addition  to  complying  with  23 
U.S.C.  156,  these  regulations  also  ensure 
that  these  transactions  comply  with  the 
revenue  use  restrictions  under  the 
Federal  tolling  provisions.  The  Federal 
tolling  provisions  include  the  general 
toll  program  at  23  U.S.C.  129;  high 
occupancy  toll  (HOT)  lanes  at  23  U.S.C. 
166;  the  value  pricing  pilot  program 
(VPPP)  at  section  1012(b)  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA),  as  amended  by 
section  1216(a)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21)  and  section  1604(a)  of  the  Safe, 
Accountable,  Flexible,  Efficient, 
Transportation  Efficiency  Act:  A  Legacy 
for  Users  (SAFETEA-LU);  the  Interstate 
System  reconstruction  and 
rehabilitation  pilot  program  (ISRRPP)  at 
section  1216(b)  of  TEA-21;  the  express 
lanes  demonstration  program  at  section 
1604(b)  of  SAFETEA-LU;  and  the 
Interstate  System  construction  toll  pilot 
program  (ISCTPP)  at  section  1604(c)  of 
SAFETEA-LU.  Each  of  these  programs 
require  toll  revenue  to  be  used  first  (1) 
for  debt  service,  (2)  to  provide  a 
reasonable  return  on  investment  to  any 
private  party  financing  a  project,  and  (3) 
for  the  costs  that  are  necessary  for  the 
proper  operation  and  maintenance  of 


the  facility.1  With  the  exception  of  the 
ISRRPP  and  ISCTPP,  toll  revenues  in 
excess  may  be  applied  to  other  projects 
eligible  for  assistance  under  title  23, 
United  States  Code. 

The  FHWA  considers  concession 
payments,  which  are  substantively  lease 
acquisition  payments,  to  be  included  in 
the  costs  incurred  by  the  concessionaire 
to  operate  the  facility  and  operational 
costs  for  purposes  of  the  toll  revenue 
use  restrictions  under  the  Federal  toll 
programs.  However,  the  amount  of  the 
concession  payment  must  be  based  on 
the  market  value  of  acquiring  an  interest 
in  the  facility.  The  concession  amount 
may  not  be  based  exclusively  on  factors 
unrelated  to  the  market  value  of  the 
facility,  such  as  State  transportation 
program  funding  needs  or  shortfalls  in 
other  areas  such  as  transit  or  bridges. 
This  change  would  bring  consistency 
with  other  pilot  programs  such  as  the 
ISRRPP,  which  require  a  similar 
showing  of  an  arm’s  length  transaction. 
Otherwise,  the  concession  payment  is 
not  a  valid  operating  cost  and  simply 
becomes  a  means  to  create  excess  toll 
revenue. 

Design-Build 

The  FHWA  also  proposes  to  amend  23 
CFR  Part  636  to  permit  contracting 
agencies  to  incorporate  unsuccessful 
offerors’  technical  concepts  into  a 
contract  or  future  solicitation  upon  the 
acceptance  of  a  stipend  by  the 
unsuccessful  offeror  whose  ideas  the 
contracting  agency  intends  to  use. 
FHWA  regulations  currently  permit 
contracting  agencies  to  use  unsuccessful 
offerors’  ideas  upon  acceptance  of  a 
stipend  for  other  solicitations.  However, 
current  regulations  do  not  permit 
contracting  agencies  to  do  so  in  the 
negotiations  conducted  with  the 
winning  offeror  after  source  selection, 
but  rather  only  allow  such  a  transaction 
before  contract  execution.  Although 
prohibited  by  current  regulations,  the 
FHWA  has  permitted  States  to  use 
unsuccessful  offeror’s  ideas  for  other’s 
solicitations  upon  acceptance  of  a 
stipend  after  source  selection  through 
Special  Experimental  Project  14  (SEP- 
14).  This  practice  has  generally  been 
well  received  and  afforded  more 
flexibility  to  contracting  agencies  in 
tailoring  their  projects  to  best  suit  the 
public  interest.  Therefore,  we  are 
proposing  to  amend  23  CFR  Part  636 
accordingly  to  allow  maximum  design 
flexibility  and  ingenuity. 


1  The  VPPP  requires  toll  revenue  to  be  used  first 
for  the  project’s  operating  costs.  This  has  been 
interpreted  to  include  the  facility’s  debt  service, 
reasonable  return  on  investment  to  a  private  party, 
and  costs  necessary  for  the  proper  operation  and 
maintenance.  73  FR  53478  (2008). 


Section-by-Section  Analysis 

Section  620.203(b) 

This  subsection  would  be  amended  to 
clarify  that  a  concession  agreement 
awarded  to  a  public  entity  is  not  to  be 
considered  a  relinquishment.  As  such, 
whenever  a  concession  agreement  is 
awarded  to  a  public  entity,  the  State 
would  be  required  to  negotiate  for  and 
charge  fair  market  value. 

Section  635.112(e) 

This  subsection  would  be  amended  to 
permit  public  agencies  to  compete 
against  private  entities  for  concession 
agreements.  As  proposed,  the  public 
entity  could  either  submit  a  bid  for  itself 
or  join  a  team  with  other  public  or 
private  entities  to  submit  a  bid. 

Section  636.113 

This  section  would  be  amended  by 
adding  a  new  subsection  to  require 
contracting  agencies  to  clearly  state  in 
their  RFPs  of  their  intention  to 
incorporate  an  unsuccessful  offeror’s 
ideas  into  the  final  contract  with  the 
selected  design-builder  upon  acceptance 
of  a  stipend. 

Section  636.513 

This  section  would  be  amended  to 
permit  contracting  agencies  to  conduct 
negotiations  to  incorporate  an 
unsuccessful  offeror’s  ideas  into  the 
contract  with  the  selected  design- 
builder. 

Section  710.405(d)(5) 

This  section  would  be  amended  to 
clarify  that  concession  agreements  do 
not  meet  the  transportation  project 
exemption  under  23  U.S.C.  156(a). 

Section  710.701 

This  section  would  establish  that  the 
purpose  of  Subpart  G  is  to  prescribe  the 
standards  to  ensure  fair  market  value  is 
received  under  concession  agreements 
involving  Federally  funded  highways. 

Section  710.703 

This  section  would  establish  the 
definitions  that  are  applicable  to  23  CFR 
Part  710  Subpart  G.  Fair  market  value, 
for  purposes  of  this  Subpart,  is  defined 
to  be  the  price  at  which  a  highway 
agency  is  ready  and  willing  to  enter  into 
a  concession  or  a  contractual  agreement 
to  lease  a  Federally  funded  highway  on 
the  open  market  and  in  an  arm’s  length 
transaction.  The  acquisition  price  of  the 
facility  should  reflect  the  value  that  it  is 
worth  on  the  open  market  for  a 
reasonable  period  of  time  to  any  willing, 
knowledgeable  and  able  buyers.  The 
value  should  include  not  only  the 
market  value  of  the  land,  but  also  the 
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facility’s  capital  earning  potential  taking 
into  account  both  any  toll  revenues  that 
are  expected  to  be  collected  and  any 
additional  ancillary  income,  such  as 
parking  fees,  commercial  revenue,  and 
advertising.  Also,  in  order  to  be 
considered  fair  market  value,  the 
transaction  in  which  the  agreement  is 
negotiated  and  the  price  is  established 
would  be  required  to  be  an  arm’s  length 
transaction.  In  order  to  be  considered  an 
arm’s  length  transaction,  the  parties, 
including  the  public  entities,  would 
have  to  be  able  to  act  independently 
from  each  other  and  free  from  any 
conflicts  of  interest. 

Also,  consistent  with  23  U.S.C.  156,  a 
Federally  funded  highway  would  be 
defined  as  any  highway  acquired  with 
Federal  assistance  made  available  under 
title  23,  United  States  Code.  This 
definition  would  clarify  that  the  phrase 
“acquired  with  Federal  assistance” 
applies  not  only  to  Federal  assistance  in 
the  actual  purchase  of  real  property,  but 
also  to  any  capital  expenditure  or 
improvements  including  any  fixtures 
located  on  any  real  property.  Thus,  a 
highway  would  be  subject  to  these 
regulations  if  any  title  23,  United  States 
Code,  funds  participated  in  the  costs 
associated  with  the  facility,  as  by  way 
of  example,  costs  incurred  in  design, 
construction  or  reconstruction  of  the 
facility. 

Section  710.705 

This  section  would  provide  that 
subpart  G  applies  to  all  concession 
agreements  involving  Federally  funded 
highways. 

Section  710,707 

This  section  would  establish  that  fair 
market  value  must  be  received  for  any 
concession  agreement  involving  a 
Federally  funded  highway. 

Section  710.709 

This  section  would  set  forth  general 
requirements  concerning  how  fair 
market  value  is  to  be  determined.  First, 
this  section  would  provide  that  fair 
market  value  may  be  determined  either 
on  a  best  value  basis  or  on  the  basis  of 
the  highest  bid  received.  Whichever 
method  the  highway  agency  elects  to 
use  would  have  to  be  specified  in  the 
relevant  solicitation  documents. 

Second,  this  section  would  provide  that 
the  terms  of  the  concession  agreement 
must  be  legally  binding  and  enforceable. 
This  includes  agreements  between  two 
public  entities.  Third,  this  section 
would  establish  a  rule  that  any 
concession  agreement  procured  through 
a  fair  and  open  competition  is  presumed 
to  be  fair  market  value.  Fourth,  if  a 
highway  agency  does  not  wish  procure 


the  agreement  through  a  competitive 
process,  then  the  highway  agency  would 
have  to  demonstrate  to  the  FHWA  that 
the  process  used  resulted  in  fair  market 
value  being  received.  Finally,  this 
section  would  clarify  that  Parts  172, 

635,  and  636,  as  applicable,  must  be 
followed  whenever  any  Federal  funds 
are  to  be  used  for  a  project  under  the 
concession  agreement. 

Request  for  Comment 

The  FHWA  invites  and  requests 
comments  on  the  proposed  regulations 
contained  in  this  NPRM.  All  comments 
received  before  the  close  of  business  on 
the  comment  closing  date  indicated 
above  will  be  considered  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address.  Comments 
received  after  the  comment  closing  date 
will  be  filed  in  the  docket  and  will  be 
considered  to  the  extent  practicable.  In 
addition  to  late  comments,  the  FHWA 
will  also  continue  to  file  relevant 
information  in  the  docket  as  it  becomes 
available  after  the  comment  period 
closing  date,  and  interested  persons 
should  continue  to  examine  *the  docket 
for  new  material.  A  final  rule  may  be 
published  at  any  time  after  close  of  the 
comment  period. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  USDOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined 
preliminarily  that  this  action  would  not 
be  a  significant  regulatory  action  within 
the  meaning  of  Executive  Order  12866 
and  would  not  be  significant  within  the 
meaning  of  U.S.  Department  of 
Transportation  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking 
would  be  minimal.  These  proposed 
changes  would  not  adversely  affect,  in 
a  material  way,  any  sector  of  the 
economy.  In  addition,  these  changes 
would  not  interfere  with  any  action 
taken  or  planned  by  another  agency  and 
would  not  materially  alter  the  budgetary 
impact  of  any  entitlements,  grants,  user 
fees,  or  loan  programs.  Consequently,  a 
full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612)  the  FHWA  has  evaluated  the 
effects  of  this  proposed  action  on  small 
entities  and  has  determined  that  the 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  action  does  not  affect  any 


funding  distributed  under  any  of  the 
program  administered  by  the  FHWA.  It 
ensures  that  State  and  local 
governments  comply  with  both  23 
U.S.C.  156  to  receive  fair  market  value 
and  the  Federal  tolling  provision  listed 
above  regarding  operating  expenses 
whenever  a  concession  agreement  is 
executed  involving  a  Federally  funded 
highway.  For  these  reasons,  the  FHWA 
certifies  that  this  action  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of  1 995 

This  proposed  rule  would  not  impose 
unfunded  mandates  as  defined  by  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4,  109  Stat.  48).  This 
proposed  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $128.1  million  or  more 
in  any  one  year  (2  U.S.C.  1532).  Further, 
in  compliance  with  the  Unfunded 
Mandates  Reform  Act  of  1995,  the 
FHWA  will  evaluate  any  regulatory 
action  that  might  be  proposed  in 
subsequent  stages  of  the  proceeding  to 
assess  the  effects  on  State,  local,  tribal 
governments  and  the  private  sector. 

Executive  Order  13132  (Federalism 
Assessment) 

This  proposed  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132,  and  the  FHWA 
has  determined  preliminarily  that  this 
proposed  action  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  federalism 
assessment.  The  FHWA  has  also 
determined  that  this  proposed  action 
would  not  preempt  any  State  law  or 
State  regulation  or  affect  the  States’ 
ability  to  discharge  traditional  State 
governmental  functions. 

Executive  Order  1321 1  (Energy  Effects) 

We  have  analyzed  this  action  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use,  dated  May  18, 

2001.  We  have  determined  that  it  is  not 
a  significant  energy  action  under  that 
order  since  it  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Therefore, 
a  Statement  of  Energy  Effects  is  not 
required. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
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Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program.  Accordingly,  the  FHWA 
solicits  comments  on  this  issue. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The  FHWA 
has  determined  that  this  proposal  does 
not  contain  collection  of  information 
requirements  for  the  purposes  of  the 
PRA. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
■Risks  and  Safety  Risks.  The  FHWA 
certifies  that  this  proposed  action  would 
not  cause  any  environmental  risk  to 
health  or  safety  that  might 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

The  FHWA  has  analyzed  this 
proposed  rule  under  Executive  Order 
12630,  Governmental  Actions  and 
Interface  with  Constitutionally 
Protected  Property  Rights.  The  FHWA 
does  not  anticipate  that  this  proposed 
action  would  affect  a  taking  of  private 
property  or  otherwise  have  taking 
implications  under  Executive  Order 
12630. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
proposed  action  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321-4347)  and  has 
determined  that  this  proposed  action 
would  not  have  any  effect  on  the  quality 
of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 


in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects 

23  CFR  Part  620 

Grant  programs — transportation, 
Highways  and  roads,  Rights-of-way. 

23  CFR  Part  635 

Construction  and  maintenance,  Grant 
programs-transportation,  Highways  and 
roads,  Reporting  and  recordkeeping 
requirements. 

23  CFR  Part  636 

Design-build,  Grant  programs — 
transportation,  Highways  and  roads. 

23  CFR  Part  710 

Grant  programs — transportation, 
Highways  and  roads,  Real  property 
acquisition.  Rights-of-way,  Reporting 
and  recordkeeping  requirements. 

Issued  on:  October  1,  2008. 

Thomas  J.  Madison,  Jr., 

Federal  High  way  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  chapter  I  of  title  23, 

Code  of  Federal  Regulations,  a’s  set  forth 
below: 

PART  620— ENGINEERING 

1.  The  authority  citation  for  part  620 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  315  and  318;  49  CFR 
1.48,  23  CFR  1.32. 

2.  Revise  §  620.203(b)  to  read  as 
follows: 

§620.203  Procedures. 

***** 

(b)  Other  than  a  conveyance  made  as 
part  of  a  concession  agreement  as 
defined  in  §  710.703  of  this  chapter,  for 
purposes  of  this  section,  relinquishment 
is  defined  as  the  conveyance  of  a 
portion  of  a  highway  right-of-way  or 
facility  by  a  State  highway  agency 
(SHA)  to  another  Government  agency 
for  highway  use. 

***** 

PART  635— CONSTRUCTION  AND 
MAINTENANCE 

3.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  Sec.  1503  of  Pub.  L.  109-59, 119 
Stat.  1144;  23  U.S.C.  101  (note),  109,  112, 

113, 114,  116,  119,  128,  and  315;  31  U.S.C. 
6505;  42  U.S.C.  3334,  4601  et  seq.\  Sec.  1041 
(a),  Pub.  L.  102-240,  105  Stat.  1914;  23  CFR 
1.32;  49  CFR  1.48(b). 

4.  Revise  §  635.112(e)  to  read  as 
follows: 


§  635.1 1 2  Advertising  for  bids  and 
proposals. 

***** 

(e)  Except  in  the  case  of  a  concession 
agreement,  as  defined  in  §  710.703  of 
this  chapter,  no  public  agency  shall  be 
permitted  to  bid  in  competition  or  to 
enter  into  subcontracts  with  private 
contractors. 

***** 

PART  636— DESIGN-BUILD 
CONTRACTING 

5.  The  authority  citation  for  part  636 
continues  to  read  as  follows: 

Authority:  Sec.  1503  of  Pub.  L.  109-59,  119 
Stat.  1144;  Sec.  1307  of  Pub.  L.  105-178, 112 
Stat.  107;  23  U.S.C.  101,  109,  112,  113,  114, 
115,  119,  128,  and  315;  49  CFR  1.48(b). 

6.  Amend  §  636.113  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  636.1 13  Bid  opening  and  bid  tabulations. 

***** 

(c)  If  you  intend  to  incorporate  the 
ideas  from  unsuccessful  offerors  into  the 
same  contract  on  which  they 
unsuccessfully  submitted  a  proposal, 
you  must  clearly  provide  notice  of  your 
intent  to  do  so  in  the  RFP. 

7.  Amend  §  636.513  by  designating 
the  existing  text  as  paragraph  (a)  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§  636.51 3  Are  limited  negotiations  allowed 
prior  to  contract  execution? 

***** 

(b)  Limited  negotiations  conducted 
under  this  section  may  include 
negotiations  necessary  to  incorporate 
the  ideas  and  concepts  from 
unsuccessful  offerors  into  the  contract  if 
a  stipend  is  offered  by  the  contracting 
agency  and  accepted  by  the 
unsuccessful  offeror  and  if  the 
requirements  of  §  636.113  are  met. 

PART  710— RIGHT-OF-WAY  AND  REAL 
ESTATE 

8.  The  authority  citation  for  part  710 
continues  to  read  as  follows: 

Authority:  Sec.  1307,  Pub.  L.  105-178,  112 
Stat.  107;  23  U.S.C.  101(a),  107, 108,  111, 

114,  133,  142(f),  156,  204,  210,  308,  315,  317. 
and  323;  42  U.S.C.  2000d  et  seq.,  4633,  4651- 
4655;  49  CFR  1.48(b)  and  (cc),  18.31,  and 
parts  21  and  24;  23  CFR  1.32. 

9.  Amend  710.403(d)(5)  to  read  as 
follows: 

§710.403  Management. 

(d)  *  *  * 

(5)  Use  for  transportation  projects 
eligible  for  assistance  under  title  23  of 
the  United  States  Code,  except  for 
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concession  agreements  as  defined  in 
§710.703. 

***** 

10.  Add  new  Subpart  G  to  Part  710  to 
read  as  follows: 

Subpart  G — Concession  Agreements 

Sec. 

710.701  Purpose. 

710.703  Definitions. 

710.705  Applicability. 

710.707  Fair  market  value. 

710.709  Determination  of  fair  market  value. 

Authority:  23  U.S.C.  129,156.  166,  315; 

Pub.  L.  102-240.  section  1012(b);  Pub.  L. 
105-178,  section  1216(b);  Pub.  L.  109-59, 
section  1604. 

§710.701  Purpose. 

The  purpose  of  this  subpart  is  to 
prescribe  the  standards  that  ensure  fair 
market  value  is  received  by  a  highway 
agency  under  concession  agreements 
involving  Federally  funded  highways. 

§710.703  Definitions. 

As  used  in  this  subpart: 

(a)  Best  value  means  the  proposal 
offering  the  most  overall  public  benefits 
as  determined  through  an  evaluation  of 
the  amount  of  the  concession  payment 
and  other  appropriate  considerations. 
Such  other  appropriate  considerations 
may  include,  but  are  not  limited  to, 
qualifications  and  experience  of  the 
concessionaire,  expected  quality  of 
services  to  be  provided,  the  history  or 
track  record  of  the  concessionaire  in 
providing  the  services,  timelines  for  the 
delivery  of  services,  performance 
standards,  complexity  of  the  services  to 
be  rendered,  and  revenue  sharing. 

(b)  Concession  agreement  means  an 
agreement  between  a  highway  agency 
and  a  concessionaire  under  which  the 
concessionaire  is  given  the  right  to 
operate  and  collect  revenues  or  fees  for 
the  use  of  a  Federally  funded  highway 
in  return  for  compensation  to  be  paid  to 
the  highway  agency.  A  concession 
agreement  may  include,  but  not  be 
limited  to,  obligations  concerning  the 
development,  design,  construction, 
maintenance,  operation,  level  of  service, 
and/or  capital  improvements  to  a 
facility  over  the  term  of  the  agreement. 

(c)  Concessionaire  means  any  private 
or  public  entity  that  enters  into  a 
concession  agreement  with  a  highway 
agency. 

(d)  Fair  market  value,  for  purposes  of 
this  Subpart,  means  the  price  at  which 
a  highway  agency  is  ready  and  willing 
to  enter  into  a  concession  agreement  for 
a  Federally  funded  highway  on  the  open 
market  for  a  reasonable  period  of  time 
and  in  an  arm’s  length  transaction  to 
any  willing,  knowledgeable,  and  able 
buyer. 


(e)  Federally  funded  highway  means 
any  highway  (including  highways, 
bridges,  and  tunnels)  acquired  with 
Federal  assistance  made  available  under 
title  23,  United  States  Code.  A  highway 
shall  be  deemed  to'be  acquired  with 
Federal  assistance  if  Federal  assistance 
participated  in  either  the  purchase  of 
any  real  property,  or  in  any  capital 
expenditures  in  any  fixtures  located  on 
real  property,  within  the  right-of-way, 
including  the  highway  and  any 
structures  located  upon  the  property. 

(f)  Highway  agency  means  any  State 
transportation  department  or  other 
public  authority  with  jurisdiction  over  a 
Federally  funded  highway. 

§710.705  Applicability. 

This  subpart  applies  to  all  concession 
agreements  involving  Federally  funded 
highways. 

§  71 0.707  Fair  market  value. 

A  highway  agency  shall  receive  fair 
market  value  for  any  concession 
agreement  involving  a  Federally  funded 
highway. 

§  71 0.709  Determination  of  fair  market 
value. 

(a)  Fair  market  value  may  be 
determined  either  on  a  best  value  basis 
or  upon  the  basis  of  highest  bid 
received,  as  may  be  specified  by  the 
highway  agency  in  the  request  for 
proposals  or  other  relevant  solicitation. 

(b)  In  order  to  be  considered  fair 
market  value,  the  terms  of  the 
concession  agreement  must  be  both 
legally  binding  and  enforceable. 

(c)  Any  concession  agreement 
awarded  pursuant  to  a  competitive 
process  shall  be  presumed  to  be  fair 
market  value.  Any  such  competitive 
process  shall  afford  all  interested 
proposers  an  equal  opportunity  to 
submit  a  proposal  for  the  concession 
agreement  and  shall  comply  with 
applicable  State  and  local  law. 

(d)  If  a  concession  agreement  is  not 
awarded  pursuant  to  a  competitive 
process,  the  highway  agency  must 
demonstrate  to  the  FHWA  that  the 
process  used  resulted  in  fair  market 
value  being  received. 

(e)  Nothing  in  this  subpart  is  intended 
to  waive  the  requirements  of  Part  172, 
Part  635,  and  Part  636  of  this  chapter 
whenever  any  Federal-aid  (including 
TIFIA  assistance)  is  to  be  used  for  a 
project  under  the  concession  agreement. 

[FR  Doc.  E8-23729  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4910-22-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R07-OAR-2008-0538;  FRL-8726-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  grant 
conditional  approval  of  Missouri's 
attainment  demonstration  State 
Implementation  Plan  (SIP)  for  the  lead 
National  Ambient  Air  Quality -Standard 
(NAAQS)  nonattainment  area  of 
Herculaneum,  Missouri.  The  state 
asserts  that  it  will  adopt  and  submit 
specific  enforceable  measures  to  EPA  by 
date  certain,  which  will  be  no  later  than 
one  year  following  any  EPA  approval  of 
the  plan,  in  order  to  meet  the  conditions 
described  in  this  proposal.  EPA 
proposes  conditional  approval  because 
Missouri’s  SIP  submission  provides 
substantial  progress  toward  improving 
air  quality,  and  Missouri  has  committed 
to  submitting  a  SIP  revision  to  meet  all 
applicable  requirements  of  the  Clean  Air 
Act. 

DATES:  Comments  must  be  received  on 
or  before  November  7,  2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R07- 
OAR-2008-0538,  by  one  of  the 
following  methods: 

1.  http://www.regulations.gov:  Follow 
the  on-line  instructions  for  submitting 
comments. 

2.  E-mail:  yoshimura.gwen@epa.gov. 

3.  Mail,  Hand  Delivery  or  Courier: 
Gwen  Yoshimura,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City.  Kansas  66101. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-R07-OAR-2008- 
0538.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  http:// 
www.regulations.gov  or  e-mail.  The 
http://wwrw.regulations.gov  Web  site  is 
an  “anonymous  access”  system,  which 
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means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through  http:// 
vvww. regulations. gov,  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 

Docket.  All  documents  in  the 
electronic  docket  are  listed  in  the  http:// 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  either 
electronically  in  http:// 
www.regulations.gov  or  in  hard  copy  at 
the  Environmental  Protection  Agency, 
Air  Planning  and  Development  Branch, 
901  North  5th  Street,  Kansas  City, 
Kansas.  EPA  requests  that  you  contact 
the  person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
schedule  your  inspection.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  office  at  least  24 
hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gwen  Yoshimura  at  (913)  551-7073,  or 
e-mail  her  at  yoshimura.gwen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  “we,”  “us,” 
or  “our”  refer  to  EPA. 

Table  of  Contents 

I.  Background 

A.  The  SIP  Process 

1.  What  is  a  SIP? 

2.  What  is  the  Federal  approval  process  for 
a  SIP? 

3.  What  does  Federal  approval  of  a  state 
regulation  mean  to  me? 

B.  Background  for  the  Proposal 

II.  Technical  Review  of  the  Submittal 

A.  Summary  of  the  State  Submittal 

1.  Facility  Description 

2.  Model  Selection,  Meteorological  and 
Emissions  Inventory  Input  Data 

3.  Modeling  Results 

4.  Control  Strategy 


5.  Reasonably  Available  Control  Measures 
(RACM)  Including  Reasonably  Available 
Control  Technology  (RACT) 

6.  Reasonable  Further  Progress  (RFP) 

7.  New  Source  Review  (NSR) 

8.  Contingency  Measures 

9.  Enforceability 

III.  Proposed  Action 

IV.  Statutory  and  Executive  Order  Reviews 

I.  Background 

A.  The  SIP  Process 

1.  What  is  a  SIP? 

Section  110  of  the  Clean  Air  Act  (CAA 
or  Act)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP.  Each 
Federally-approved  SIP  protects  air 
quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

2.  What  is  the  Federal  approval  process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  EPA  for  inclusion  into  the 
Federally-approved  SIP.  We  must 
provide  public  notice  and  seek 
additional  public  comment  regarding 
the  proposed  Federal  action  on  the  state 
submission.  If  adverse  comments  are 
received,  they  must  be  addressed  prior 
to  any  final  Federal  action  by  EPA. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52, 
entitled  Approval  and  Promulgation  of 


Implementation  Plans.  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  incorporated  by 
reference,  which  means  that  EPA  has 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

3.  What  does  Federal  approval  of  a  state 
regulation  mean  to  me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  SIP  is  primarily 
a  state  responsibility.  However,  after  tbe 
regulation  is  Federally  approved,  EPA  is 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

B.  Background  for  the  Proposal 

The  Environmental  Protection  Agency 
(EPA)  established  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for  lead 
on  October  5,  1978  (43  FR  46246).  The 
NAAQS  for  lead  is  set  at  a  level  of  1.5 
micrograms  (mug)  of  lead  per  cubic 
meter  (m3)  of  air,  averaged  over  a 
calendar  quarter. 

During  the  1980s  and  1990s,  Missouri 
submitted  and  EPA  approved  a  number 
of  State  Implementation  Plan  (SIP)  ' 
revisions  for  lead  to  address  ambient 
lead  concentrations  in  various  areas  of 
the  state.  One  such  area  was 
Herculaneum,  Missouri,  where  a 
primary  lead  smelter  has  been  in 
operation  since  1892.  The  primary  lead 
smelter  is  currently  owned  and  operated 
by  the  Doe  Run  Resources  Company 
(hereafter  referred  to  as  “Doe  Run”).  Doe 
Run-Herculaneum  is  the  only  currently 
operating  primary  lead  smelter  in  the 
United  States. 

The  city  of  Herculaneum  was 
designated  nonattainment  for  lead  in 
1991  (56  FR  56694,  November  6,  1991, 
codified  at  40  CFR  81.326),  pursuant  to 
new  authorities  provided  by  the  Clean 
Air  Act  Amendments  of  1990.  The  state 
also  became  subject  to  new  SIP 
requirements  under  part  D,  Title  I  of  the 
Act,  added  by  the  1990  amendments.  A 
revised  SIP  meeting  the  part  D 
requirements  was  subsequently 
submitted  in  1994.  The  plan  established 
June  30,  1995,  as  the  date  by  which  the 
Herculaneum  area  was  to  attain 
compliance  with  the  lead  standard. 
However,  the  plan  did  not  result  in 
attainment  of  the  standard  and 
monitored  ambient  air  lead 
concentrations  in  the  Herculaneum  area 
continued  to  show  exceedances  of  the 
standard.  Therefore,  on  August  15, 

1997,  after  taking  and  responding  to 
public  comments,  EPA  published  a 
notice  in  the  Federal  Register  (62  FR 
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43647)  finding  that  the  Herculaneum 
nonattainment  area  had  failed  to  attain 
the  lead  standard  by  the  June  30,  1995, 
deadline. 

On  January  10,  2001,  Missouri 
submitted  a  revised  SIP  to  EPA  for  the 
Herculaneum  area.  The  SIP  contained 
control  measures  to  reduce  lead 
emissions  to  attain  the  standard, 
including  building  enclosure  and 
ventilation  projects,  implementation  of 
work  practice  standards,  process 
throughput  restrictions  and  hours  of 
operation  limitations.  As  required  by 
section  172(c)(9)  of  the  Act,  the  plan 
also  included  contingency  measures  to 
be  implemented  in  the  event  that  there 
were  future  exceedances  of  the  lead 
standard  in  Herculaneum.  These 
consisted  of  additional  building 
enclosures  and  process  controls,  and  a 
production  curtailment  measure.  A  2000 
Work  Practices  Manual,  2001  Consent 
Judgment,  and  Missouri  rule  10  CSR  10- 
6.120  “Restriction  of  Emissions  of  Lead 
from  Specific  Lead  Smelter-Refinery 
Installations’’  were  also  included  as  part 
of  the  SIP  submittal.  The  SIP  established 
August  14,  2002,  as  the  attainment  date 
for  the  area.  The  plan  included 
permitting,  monitoring,  and  reporting 
requirements,  an  emissions  inventory, 
implementation  of  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable,  provided 
for  attainment  of  the  NAAQS  as 
demonstrated  using  modeling, 
provisions  for  reasonable  further 
progress  and  implementation  of 
contingency  measures,  and  assurances 
that  the  state  would  be  able  to 
implement  the  plan,  thereby  satisfying 
the  CAA  section  172(c)  nonattainment 
plan  provision  requirements.  EPA 
approved  the  SIP  on  April  16,  2002  (67 
FR  18497). 

Doe  Run  and  the  Missouri  Department 
of  Natural  Resources  (MDNR)  operate 
co-located  monitors  at  the  Broad  Street 
and  Main  Street/City  Hall  monitoring 
locations  (in  addition  to  other  lead 
monitoring  locations  in  the 
nonattainment  area).  These  monitors  are 
used  to  show  whether  or  not  the  area  is 
in  attainment  of  the  standard.  Following 
the  August  2002  attainment  date,  the 
Herculaneum  area  monitored  attainment 
of  the  lead  standard  for  10  consecutive 
calendar  quarters.  In  2005,  air  quality 
monitors  in  the  area  again  reported 
exceedances  of  the  1.5  pg/m3  lead 
NAAQS  in  the  first  two  calendar 
quarters  in  2005.  Monitored  values  are 
quality  assured  by  MDNR  and  properly 
entered  into  the  Air  Quality  System, 
EPA’s  repository  for  ambient  air 
monitoring  data.  The  values  for  the  first 
two  quarters  of  2005  exceed  the  1.5  gg / 
m3  lead  standard  and,  therefore, 


constitute  exceedances  of  the  standard 
for  each  quarter. 

Typically,  an  exceedance  would 
trigger  implementation  of  a  contingency 
measure.  The  first  set  of  contingency 
measures,  consisting  of  additional 
building  enclosures  and  process 
controls,  was  fully  implemented  by  Doe 
Run  prior  to  any  monitored  exceedances 
of  the  lead  NAAQS.  The  second 
contingency  measure,  a  production 
curtailment,  was  implemented 
following  exceedance  of  the  lead 
standard  in  the  first  and  second 
calendar  quarters  of  2005.  Despite 
implementation  of  all  contingency 
measures,  air  monitors  in  Herculaneum 
recorded  values  above  the  1.5  gg/m3 
lead  standard  in  the  third  quarter  of 
2005. 

Because  the  exceedance  recorded  in 
the  third  quarter  of  2005  occurred 
despite  implementation  of  all  the 
control  measures  contained  in  the  SIP, 
including  all  contingency  measures 
developed  and  implemented  to  address 
exceedances,  EPA  proposed  a  SIP  call 
on  December  19,  2005  (70  FR  75093). 

The  SIP  call  proposed  to  find  the  SIP 
substantially  inadequate  to  attain  and 
maintain  the  NAAQS  for  lead  and 
proposed  to  require  the  state  to  revise 
the  lead  SIP  for  Herculaneum. 

EPA  finalized  the  SIP  call  on  April  14. 
2006  (71  FR  19432).  The  SIP  call 
notified  the  state  of  EPA’s  finding  that 
the  SIP  was  substantially  inadequate  to 
provide  for  attainment  and  maintenance 
of  the  lead  NAAQS  in  Herculaneum, 
and  required  the  state  to  submit  a 
revised  SIP.  Section  110(k)(5)  of  the 
CAA  provides  that  after  EPA  makes  a 
finding  that  a  plan  is  substantially 
inadequate,  it  may  establish  a 
reasonable  deadline  for  correcting  the 
deficiencies,  but  the  date  can  be  no  later 
than  18  months  after  the  state  is  notified 
of  the  finding.  Based  on  a  number  of 
considerations  detailed  in  the  final  rule, 
the  SIP  call  required  submission  of  the 
revisions  within  12  months  following 
date  of  signature  of  the  final  rulemaking. 

Along  with  a  deadline  for  SIP 
submittal  by  the  state  to  EPA,  the  final 
SIP  call  established  the  date  by  which 
the  state  must  demonstrate  attainment 
of  the  standard  in  Herculaneum. 
Sections  110(k)(5)  and  172(d)  of  the  Act 
provide  that  EPA  may  adjust  any  SIP 
deadlines  that  are  applicable  under  the 
Act,  except  that  the  attainment  date  may 
not  be  adjusted  unless  it  has  elapsed. 

For  Herculaneum,  the  attainment  date 
had  been  August  2002  (five  years  after 
the  state  was  notified  that  the  area  failed 
to  attain).  The  attainment  date  had 
elapsed,  and  the  area  was  not  attaining 
the  standard.  The  attainment  date  could 
therefore  be  adjusted  pursuant  to 


section  1 1 0(k)(5)  and  section  172(d)  of 
the  Act,  and  the  state  was  required  to 
provide  for  attainment  as  expeditiously 
as  practicable.  Based  on  information 
described  in  the  final  SIP  call  rule,  EPA 
established  an  attainment  date  of  April 
7.  2008,  two  years  from  the  date  of 
signature  of  the  final  rulemaking.  MDNR 
formally  commented  in  support  of  the 
timelines  contained  in  the  SIP  call, 
including  the  SIP  submittal  deadline 
and  attainment  date. 

EPA  required  MDNR  to  submit  several 
specific  plan  elements  to  EPA  in  order 
to  correct  the  inadequacy  of  the  SIP. 
These  specific  elements  were:  (1)  A 
revised  emissions  inventory,  (2)  a 
modeling  demonstration  showing  what 
reductions  would  be  needed  to  bring  the 
area  back  into  attainment  of  the  lead 
NAAQS,  (3)  adoption  of  measures  to 
achieve  the  reductions  determined 
necessary  by  the  modeled  attainment 
demonstration,  with  enforceable 
schedules  for  implementing  the 
measures  as  expeditiously  as 
practicable,  and  (4)  contingency 
measures  meeting  the  requirements  of 
Section  172(c)(9)  of  the  CAA. 

MDNR  completed  its  revision  to  the 
SIP,  and  on  April  26,  2007,  the  Missouri 
Air  Conservation  Commission  approved 
the  SIP  revision  after  completing  the 
required  public  notification,  public 
hearing  and  comment  period.  On  May 
31,  2007,  EPA  received  Missouri’s 
revised  SIP  for  the  Herculaneum  area. 
MDNR  submitted  supplemental 
information  to  EPA  on  March  19,  2008. 

Since  the  SIP  call  was  issued  in  April 
2006,  Herculaneum  air  monitors  have 
recorded  additional  exceedances  of  the 
quarterly  lead  NAAQS.  In  total,  since 
the  third  quarter  of  2002,  exceedances 
have  occurred  in  the:  First,  second, 
third  quarters  of  2005;  first,  third,  fourth 
quarters  of  2006:  second  and  third 
quarters  of  2007;  and  the  first  quarter 
(January-March)  of  2008.  The  SIP 
submittal  establishes  April  7,  2008,  as 
the  attainment  date  and  requires 
implementation  of  all  measures  required 
for  attainment  by  that  date. 

II.  Technical  Review  of  the  Submittal 

A.  Summary  of  the  State  Submittal 

This  SIP  builds  upon  technical 
information  and  tools  developed  under 
the  previous  SIP,  improving  upon  and 
adding  to  this  information  to  more 
accurately  model  current  conditions. 
EPA  proposed,  and  MDNR  agreed,  that 
a  shortened  timeframe  for  developing 
the  control  strategy  was  appropriate 
given  the  substantial  amount  of 
technical  information  already  available, 
early  initiation  of  discussions  between 
the  source  (Doe  Run)  and  the  state,  and 
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the  significance  of  lead  as  a  public 
health  concern.  The  resulting  SIP  thus 
builds  and  improves  upon  previous 
demonstrations  to  show  attainment 
under  current  conditions. 

Several  elements  are  typically 
included  to  produce  an  attainment 
demonstration.  A  computer  model  is 
selected  to  predict  concentrations  of  the 
pollutant  (in  this  case,  lead)  in  the  air 
under  different  scenarios.  The  model 
requires  input  data,  including  an 
emissions  inventory  for  the  identified 
sources  and  meteorological  data  for  use 
in  simulating  different  weather 
conditions.  Information  such  as  actual 
monitored  concentrations  and  filter  data 
may  be  used  to  assess  the  model’s 
accuracy.  Finally,  control  measures  are 
developed  and  inserted  into  the  model. 

A  successful  attainment  demonstration 
shows  that  the  area  will  attain  the 
standard  if  all  enforceable  conditions, 
including  the  proposed  control 
measures,  are  met. 

The  SIP  must  contain  legally 
enforceable  emissions  limitations  and 
other  measures  necessary  to  attain  the 
NAAQS  as  expeditiously  as  practicable, 
as  required  by  Section  110(a)(2)  of  the 
Act.  The  SIP  submitted  by  MDNR 
contains  two  regulatory  documents:  (1) 
The  May  2007  Consent  Judgment 
between  the  state  of  Missouri,  Missouri 
Department  of  Natural  Resources 
(MDNR),  Missouri  Air  Conservation 
Commission  (MACC),  and  the  Doe  Run 
Resources  Company,  containing  control 
requirements,  associated 
implementation  schedules,  and 
contingency  measures,  and  (2)  the 
January  2007  Doe  Run  Herculaneum 
Smelter  Work  Practices  Manual  (WPM), 
specifying  operational  procedures, 
recordkeeping,  and  required  practices. 
Missouri  rule  10  CSR  10-6.120 
complements  this  SIP  revision  and  has 
been  previously  approved  by  EPA  (see 
generally,  71  FR  33622,  June  12,  2006, 
for  EPA’s  approval  of  the  most  recent 
revision).  In  addition,  the  provisions  of 
paragraphs  (B)  and  (C)  of  the  January 
2001  Consent  Judgment,  approved  as 
part  of  the  2002  SIP,  remain  in  full  force 
and  effect,  except  when  inconsistent 
with  the  2007  Consent  Judgment.  MDNR 
has  provided  an  explanation  of  the 
differences  between  the  two  documents, 
and  a  justification  for  the  changes  from 
the  2001  Consent  Judgment  to  the  2007 
Consent  Judgment.  The  2001  and  2007 
Consent  Judgment,  2007  Work  Practices 
Manual,  and  additional  SIP  package 
documents  may  be  found  in  the  docket 
for  this  rulemaking.  The  reader  is  also 
referred  to  EPA’s  technical  support 
document  contained  in  the  docket  for  a 
more  complete  discussion  of  the  SIP 
development  and  requirements. 


1.  Facility  Description 

The  Doe  Run-Herculaneum  facility 
was  opened  in  1892  and  is  the  only 
primary  lead  smelter  currently  operating 
in  the  United  States.  The  annual  total 
production  capacity  of  the  facility  is 
approximately  250,000  tons  of  refined 
lead. 

The  primary  lead  smelting  process 
begins  with  lead  concentrate.  Doe  Run- 
owned  mining  and  milling  operations 
located  in  southeastern  Missouri  are  the 
primary  source  of  Doe  Run- 
Herculaneum’s  lead  ore  and  lead 
concentrate.  Lead  ore,  typically  45 
percent  to  50  percent  lead  by  weight,  is 
mined  from  underground  ore  deposits. 
The  ore  is  crushed  and  then  processed 
into  lead  concentrate  at  the  mills.  Lead 
concentrate  contains  approximately  75 
percent  lead  by  weight.  Lead 
concentrate  was  previously  transported 
from  the  mines/mills  to  the 
Herculaneum  smelter  by  rail,  but  since 
2002  has  been  transported  exclusively 
by  truck  to  Herculaneum.  Once 
delivered  to  the  Herculaneum  primary 
lead  smelter,  the  process  of  smelting  the 
lead  concentrate  into  high  purity  lead 
can  be  divided  into  three  main  steps: 
Sintering,  reducing  (smelting),  and 
refining. 

Once  delivered  to  Herculaneum,  the 
concentrate  is  first  processed  through 
the  sinter  plant.  The  concentrate  is 
mixed  and  crushed  with  other  feedstock 
materials  such  as  silica,  iron  ore,  and 
limestone  fluxes.  Recycled  process 
material  such  as  returned  sinter,  blast 
furnace  slag,  and  baghouse  fume  may 
also  be  added  to  this  mixture  to  produce 
the  sinter  feed.  A  thin  layer  of  sinter 
feed  enters  the  sinter  machine  and  is 
ignited  by  a  series  of  natural  gas 
burners.  A  main  sinter  feed  layer  is  then 
laid  on  top  of  this  ignition  layer.  This 
layered  sinter  bed  enters  the  updraft 
portion  of  the  sinter  machine,  where  air 
is  drawn  across  the  sinter  bed  from  the 
bottom  to  the  top,  driving  the  thermal 
reaction.  The  lead  sulfide  contained  in 
the  feed  is  oxidized,  producing  lead 
oxide  and  releasing  sulfur  dioxide.  Off¬ 
gasses  from  the  sintering  process  are 
sent  to  a  baghouse  which  removes 
particulate  matter.  The  off-gasses 
continue  on  to  the  acid  plant  where 
sulfur  dioxide  is  recovered  as  sulfuric 
acid.  The  sinter  machine  produces  a 
continuous  feed  of  sinter  cake  (also 
called  sinter  roast)  which  is  crushed  and 
sorted  by  size.  The  larger  pieces  are 
transported  to  the  blast  furnace  or  to 
temporary  storage,  while  the  undersized 
pieces  return  to  the  mix  room  to  await 
reprocessing  through  the  sinter 
machine. 


Smelting  takes  place  in  Doe  Run- 
Herculaneum’s  blast  furnaces.  Sinter 
cake  is  mixed  with  coke  and  other  feed 
materials  and  transferred  to  the  top  of  a 
furnace.  Air  feeds  through  the  bottom  of 
the  furnace,  resulting  in  coke 
combustion.  The  coke  combustion  heats 
the  sinter  cake  to  approximately  3,000 
degrees  Fahrenheit  and  produces  carbon 
monoxide.  The  carbon  monoxide  reacts 
with  lead  and  other  metal  oxides  to 
produce  molten  lead,  waste  slag,  and 
carbon  dioxide.  The  lead  bullion  settles 
to  the  bottom  of  the  furnace,  where  it  is 
tapped  into  holding  pots  and  transferred 
to  the  drossing  area  for  further  refining. 
The  slag  (a  sand-like  byproduct  with 
small  amounts  of  lead,  copper,  zinc,  and 
other  materials)  floats  to  the  top  of  the 
furnace,  is  tapped  off  and  either 
recycled  back  into  the  sinter  feed  or 
transported  to  the  slag  storage  area  at 
the  south  end  of  the  facility.  Impurities 
are  further  separated  and  removed  from 
the  lead  in  the  dross/refinery 
departments.  The  lead  bullion  from  the 
blast  furnace  is  first  transferred  to  one 
of  the  large  drossing  kettles  where  it  is 
allowed  to  cool.  As  the  bullion  cools, 
copper,  nickel,  and  other  impurities  are 
skimmed  from  the  surface  layer,  known 
as  the  “dross.”  Next,  the  decopperized 
lead  is  transferred  to  a  series  of  natural 
gas-heated  refining  kettles  where 
additional  impurities  are  removed.  Zinc 
is  added  to  the  lead  to  facilitate  the 
removal  of  silver.  The  zinc-silver  dross 
that  forms  at  the  surface  of  the  kettle  is 
removed  and  then  further  processed  in 
order  to  recover  the  silver.  Excess  zinc 
is  removed  by  vacuum  distillation  and 
chemical  conversion.  The  resulting  lead 
is  more  than  99.999  percent  pure  and  is 
cast  into  60-pound  and  100-pound  pigs, 
as  well  as  1-ton  ingots.  Precise  amounts 
of  other  metals  may  be  added  to  the 
molten  lead  in  order  to  produce  lead 
alloys  for  specific  industrial  uses. 

2.  Model  Selection,  Meteorological  and 
Emissions  Inventory  Input  Data 

When  determining  what  model  would 
be  most  appropriate  to  use  for  the 
Herculaneum  SIP  control  strategy 
modeling,  EPA  and  MDNR  considered 
use  of  Industrial  Source  Complex  Short- 
Term  (ISC3P),  CALPUFF,  and  AERMOD 
models.  The  selected  model  needed  to 
be  able  to  represent  terrain,  emission 
sources,  meteorological  conditions,  and 
other  parameters.  All  three  models  were 
deemed  adequate  to  characterize 
conditions  at  Herculaneum.  MDNR  and 
EPA  also  wanted  to  be  able  to  perform 
a  model  performance  evaluation  on  the 
selected  model  using  recent  data.  A 
model  performance  evaluation  allows 
verification  that  the  model  is  accurately 
characterizing  emissions  from  specific 
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sources  and  accurately  predicting  air 
concentrations.  For  Herculaneum,  the 
model  performance  evaluation  would 
take  advantage  of  recent  monitored 
concentration  data  and  filter  data.  The 
model  would  be  run  using 
meteorological  data  and  emissions 
information  from  the  same  time  period 
as  the  monitored  air  concentration  and 
filter  data,  allowing  for  a  direct 
comparison  between  the  modeled 
results  and  the  monitored  information. 
Unfortunately,  the  on-site 
meteorological  station  did  not 
consistently  collect  a  full  suite  of  data 
over  the  time  period  in  question.  The 
data  it  did  collect,  supplemented  with 
data  from  a  nearby  met  station,  was 
adequate  for  use  in  the  ISC  model. 
Calculations  used  in  the  AERMOD  and 
CALPUFF  models  rely  on  a  larger  suite 
of  meteorological  parameters  and  do  not 
work  well  with  supplemental,  off-site 
information.  Therefore,  MDNR  and  EPA 
concluded  that  recent  available 
meteorological  data  were  not  of 
sufficient  quantity  or  quality  to  perform 
a  model  performance  evaluation  in  the 
newer  CALPUFF  or  AERMOD  models. 
ISC3P  requires  a  smaller  suite  of 
meteorological  data  inputs,  can  be  used 
to  assess  concentrations  from  several 
types  of  sources  associated  with 
industrial  source  complexes,  can 
account  for  building  downwash,  urban 
or  rural  dispersion  coefficients,  flat  or 
elevated  terrain,  and  averaging  periods 
from  one  hour  to  one  year.  It  was 
therefore  selected  as  an  appropriate 
model  for  this  SIP  demonstration. 

The  model  performance  evaluation 
which,  as  described  above,  compared 
modeled  results  against  monitored  and 
filter  data,  was  conducted  using  2005 
emission  inventory  and  meteorological 
information  as  inputs  into  the  model, 
and  2005  monitored  concentration  and 
filter  data.  Once  the  model  evaluation 
and  refinement  was  complete,  the 
attainment  demonstration  modeling  was 
conducted  using  quality  assured 
meteorological  data  from  April  1997- 
March  1999  and  January-March  2005. 
These  nine  quarters  include  a  large 
block  of  time  over  which  a  range  of 
meteorological  conditions  occurred,  as 
well  as  a  more  recent  quarter  of  data. 
Concentrations  modeled  over  these  nine 
quarters  of  meteorological  data  are 
therefore  representative  of  an 
assortment  of  meteorological  conditions, 
and  using  these  nine  quarters  of  quality 
assured  data  provides  confidence  that 
the  SIP  control  strategy  was  evaluated 
over  a  variety  of  meteorological 
conditions. 

As  required  by  Section  172(c)(3)  of 
the  CAA,  a  revised  emission  inventory 
was  developed  for  this  SIP  revision.  In 


general,  2005  hourly  lead  emissions 
were  based  upon  facility  daily 
production  records.  Many  of  the 
processes  and  sources  of  emissions  had 
not  been  altered  since  the  previous  SIP 
and  associated  emission  rates  were 
assumed  to  be  unchanged.  Rates  were 
estimated  using  equations  developed 
from  source  testing  at  the  facility  or 
from  published  emission  factors.  In 
some  instances,  the  emission  equations 
include  meteorological  parameters  to 
account  for  wind-driven  emissions.  For 
more  information  on  these  SIP  elements, 
the  reader  is  referred  to  the  technical 
support  document  developed  by  EPA, 
included  in  the  docket  for  this 
rulemaking. 

3.  Modeling  Results 

Actual  value  dispersion  modeling  was 
conducted  to  determine  whether  the 
model  was  performing  adequately  to 
pursue  attainment  demonstration 
modeling.  This  was  determined  through 
three  comparisons:  (1)  Determining  the 
model’s  ability  to  replicate  monitored 
daily  lead  concentrations,  (2)  comparing 
the  actual  value  modeling  results  with 
filter  analysis  results,  and  (3) 
determining  the  model’s  ability  to 
replicate  averaged  actual  monitored  lead 
concentrations.  The  meteorological  data 
set  used  in  the  actual  value/model 
performance  modeling  was  developed 
from  data  collected  in  2005. 

The  first  comparison,  evaluating  the 
model  output  versus  the  monitored 
values  on  a  day-to-day  basis,  was 
completed  for  Broad  Street,  Main  Street/ 
City  Hail,  Bluff,  and  Dunklin  High 
School  monitor  sites.  Overall,  the  model 
performed  well  and  matched  general 
increases  and  decreases  in  daily  values. 
The  precise  predicted  daily 
concentrations  varied  from  the 
measured  concentrations.  This  was 
attributed  to  uncertainties  in  the 
meteorological  measurements,  model 
algorithms,  and  the  emission  inventory. 

The  second  comparison  looked  at  the 
filter  analysis- versus  the  model.  By 
combining  fingerprint  data  from  the 
previous  SIP  with  updated  source 
profiles,  the  filters  were  analyzed  for  the 
percent  contribution  from  several 
facility  source  categories.  This  filter 
analysis  source  category  percentage 
contribution  profile  was  compared 
against  the  percentage  contribution 
profile  indicated  by  the  modeling.  As  a 
result  of  these  comparisons,  the  state 
modelers  identified  a  modeled  under- 
prediction  of  sinter  building  fugitives. 
This  was  subsequently  corrected  in  the 
modeling.  Model  results  were  compiled 
after  the  identified  problems  were 
corrected  and  compared  against  the 
filter  analysis.  The  filter  analysis  and 


model  results  showed  reasonable 
agreement. 

The  third  comparison,  looking  at  the 
model’s  ability  to  replicate  actual 
quarterly  monitored  lead 
concentrations,  also  gave  favorable 
results.  The  Sherman  monitoring 
location  was  added  to  the  four 
monitoring  locations  used  in  the  first 
comparison.  The  Broad  Street  monitor  is 
the  monitor  located  closest  to  the 
smelter  and  is  the  monitor  that  has 
registered  the  majority  of  the 
exceedances  since  2002.  At  the  Broad 
Street  monitor  site  the  model  performed 
well,. over-predicting  at  one  monitor  and 
under-predicting  at  the  other  co-located 
monitor,  and  closely  matching  the 
averaged  Broad  Street  site  value.  The 
model  over-predicted  concentrations  at 
the  other  monitors.  The  state  concluded 
that  the  model  adequately  predicted 
values  at  Broad  Street,  and  gave 
conservative,  possibly  high,  predicted 
concentrations  at  the  other  monitors. 
These  comparisons  showed  the  model 
performed  adequately  to  determine 
whether  the  proposed  controls  would  be 
sufficient  to  provide  for  attainment  of 
the  lead  NAAQS. 

Design  value  modeling  was  conducted 
fto  identify  which  sources  may  be 
significant  contributors  in  a 
hypothetical  scenario  where  all 
processes  operated  for  as  many  hours  as 
possible,  and  throughput  was  as  high  as 
possible.  The  design  value  modeling 
was  completed  for  a  worst-case  scenario 
without  consideration  of  the  2007 
proposed  controls  and  without 
assuming  the  controls  resulting  from  the 
previous  2002  SIP.  Results  from  this 
worst-case  scenario  modeling  indicated 
sources  or  groups  of  sources  that  may 
significantly  contribute  to  lead 
concentrations.  Identified  source  areas 
included:  south-end  storage,  all  process 
building  fugitives,  Baghouse  7/9  stack, 
Baghouse  8  stack,  unloader  area,  and  in- 
plant  roads.  The  state  then  examined 
the  effectiveness  of  existing  controls  and 
the  technological  and  economic 
feasibility  for  additional  controls  at 
these  sources. 

Finally,  the  control  strategy  model 
was  developed.  The  control  strategy 
model  incorporates  all  changes  made  as 
a  result  of  the  actual  value  modeling/ 
model  refinement  runs,  and  included  all 
control  measures  contained  in  the  2007 
SIP.  This  required  application  of 
capture  and/or  control  efficiencies  to  a 
number  of  emission  points,  changing 
stack  parameters  to  reflect  modified 
stacks,  and  limitations  on  process 
throughputs  and/or  hours  of  operation. 

One  specific  set  of  control  efficiencies 
included  in  the  control  strategy 
modeling  was  attributed  to  process 
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buildings  as  a  result  of  operating 
conditions  required  by  a  ventilation 
study.  The  Consent  Judgment  requires 
Doe  Run  to  conduct  a  building 
ventilation  study  for  the  Sinter 
Building,  Blast  Furnace  Building,  and 
Refinery  Building.  Building  openings, 
ventilation  sources  with  either 
continuous  or  varying  rates  of  operation, 
and  a  procedure  for  measuring  inflow 
into  the  buildings  must  be  identified 
within  the  study.  The  study  must  also 
include  enforceable  conditions 
developed  to  ensure  that  particles 
emitted  within  the  process  buildings  are 
being  appropriately  captured  by  the 
ventilation  systems. 

The  ventilation  study  works  together 
with  door  closure  and  building  siding 
inspection  requirements  to  achieve  an 
overall  objective,  or  control  measure,  of 
effective  building  enclosure.  By 
minimizing  building  openings  and 
ensuring  adequate  ventilation,  the 
buildings  will  be  operated  and 
maintained  in  such  a  fashion  as  to 
minimize  the  escape  of  fugitive 
emissions  from  the  buildings.  The  SIP 
requires  this  overall  building  enclosure 
control  measure,  and  also  requires 
adequate  ventilation  in  each  of  the 
process  buildings  under  the  ventilation 
study  element.  The  control  strategy 
modeling  attributes  a  control  efficiency 
to  the  overall  building  enclosure  control 
measure,  and  this  control  efficiency  is 
included  in  all  attainment 
demonstration  calculations.  Although 
the  adequate  ventilation  and  overall 
building  enclosure  control  measures  are 
required  under  the  SIP,  the  SIP  does  not 
include  all  necessary  enforceable 
conditions  (such  as  fan  amperages  or 
flow  rates)  associated  with  the 
ventilation  study  to  ensure  that  these 
ventilation-related  control  measures  are 
met.  Upon  MDNR’s  approval  of  the 
ventilation  study  and  its  findings,  the 
enforceable  conditions  identified  in  the 
study  will  become  part  of  the  Consent 
Judgment  and/or  Work  Practices 
Manual.  MDNR  asserts  that  it  will  adopt 
and  submit  these  enforceable  conditions 
to  EPA  by  date  certain,  which  will  be  no 
later  than  one  year  following  any  EPA 
approval  of  the  plan.  See  the  “Proposed 
Actions”  section  of  this  rulemaking  for 
EPA’s  proposed  approach  to  address 
this  element  of  the  SIP. 

Unless  specific  hourly  or  daily 
operating  limitations  were  applied  to  a 
process  or  activity,  sources  at  the  plant 
were  modeled  based  on  a  quarterly 
average.  Many  emission  sources  at  Doe 
Run  do  not  run  continuously,  twenty- 
four  hours  a  day,  seven  days  a  week. 
However,  in  order  to  account  for  the 
variety  of  meteorological  conditions 
simulated  in  the  analyses,  the  model 


was  run  using  an  average  emission  rate, 
calculated  assuming  24-hour  operation 
of  these  sources. 

One  source  where  emissions  are  not 
expected  to  be  uniform  across  all  days 
is  roadways.  The  control  strategy 
modeling  attributes  a  95  percent  control 
efficiency  to  paved  in-plant  roads  and 
paved  truck  haul  routes  external  to  the 
plant.  This  control  percentage  was 
modeled  uniformly  across  all  days 
modeled.  Given  typical  operating 
conditions,  the  Herculaneum  smelter 
generally  experiences  somewhat  less 
activity  on  weekends  than  on  weekdays. 
The  wet  sweeper  is  required  to  operate 
a  minimum  of  Monday  through  Friday, 
and  the  regenerative  air  sweeper  must 
operate  Monday  through  Friday  as  well 
as  any  days  concentrate  is  scheduled  for 
delivery.  The  state  attributed  a  control 
efficiency  of  95  percent  to  the  sweepers 
alone.  Requirements  for  a  continuously- 
operating  sprinkler  system,  truck 
tarping  and  truck  washing  add  an 
additional  layer  of  emission  controls. 

An  average  95  percent  control  efficiency 
was  attributed  to  the  paved  roads  for  all 
days  modeled.  Further  discussion  on 
road  controls  may  be  found  in  the 
technical  support  document  developed 
by  EPA  and  included  in  the  docket  for 
this  rulemaking. 

The  resulting  maximum  predicted 
quarterly  lead  concentration  from  the 
state’s  control  strategy  modeling  was 
1.492  pg/m3.  The  1.492  pg/m3 
concentration  includes  a  calculated 
background  concentration.  A 
background  concentration  is  significant 
due  to  its  contribution  to  the  total 
concentration  of  lead  in  ambient  air. 

The  lead  NAAQS  requires  the 
concentration  of  lead,  from  all  sources 
of  lead  in  ambient  air,  not  to  exceed  1.5 
gg/m3.  The  state  emissions  inventory 
identified  the  Doe  Run  smelter  and 
associated  activities  as  the  only  lead 
sources  near  Herculaneum.  The  state 
then  developed  a  background 
concentration  to  account  for  the 
contribution  to  monitored 
concentrations  from  distant  sources  of 
lead,  any  naturally  occurring  lead  in  the 
atmosphere,  and  sources  of  lead  not 
captured  by  the  Herculaneum  lead 
emissions  inventory.  It  is  also  possible 
that  the  calculated  background  includes 
secondary  (e.g.,  re-entrained  historical 
lead  deposition  from  the  plant)  or 
primary  impacts  from  the  smelter  and 
associated  activities,  some  of  which  may 
also  be  captured  by  the  Herculaneum 
lead  emissions  inventory.  The  state 
believes  that  in  this  situation,  the 
background  concentration  would  be 
over-estimated  and  would  provide  a 
conservative  estimate  for  the  attainment 
demonstration  analysis. 


The  background  concentration  was 
calculated  by  examining  concentrations 
at  three  geographically  dispersed 
Herculaneum  air  monitors  (Ursaline — 
distant  south,  Bluff — proximate  north, 
and  High  School — middle  scale 
northwest).  MDNR  identified  days  when 
meteorological  data  indicated  the  wind 
was  not  blowing  from  the  smelter 
toward  the  individual  monitors.  The 
monitored  concentrations  associated 
with  these  days  were  then  averaged, 
resulting  in  a  background  concentration 
of  0.063  gg/m3.  Further  detail  on  how 
the  background  concentration  was 
calculated  may  be  found  in  the 
technical  support  document  developed 
by  EPA  and  included  in  the  docket  for 
this  rulemaking. 

4.  Control  Strategy 

In  order  to  bring  Herculaneum  back 
into  attainment  of  the  lead  NAAQS, 
MDNR  developed  a  control  strategy  for 
Doe  Run-Herculaneum.  The  control 
strategy  requires  Doe  Run-Herculaneum 
to  implement  measures  to  control 
emissions  from  five  general  areas: 
building  fugitives,  baghouse  and  stack 
emissions,  storage  piles,  transportation, 
and  emissions  reductions  through 
production  volume  and  hours  of 
operation  restrictions.  A  brief 
description  of  controls  associated  with 
each  follows  below. 

Several  control  measures  must  be 
implemented  to  reduce  escape  of 
process  building  fugitive  emissions  to 
the  outside  air:  (1)  Automatic  door 
closure  mechanization  and  lock-out 
procedures,  (2)  a  requirement  for 
installation  of  a  south  door  and  specific 
door  closure  procedures  for  the  Railcar 
Tipper  Building,  and  (3)  building  siding 
inspections  and  maintenance  work 
practices.  As  discussed  in  the 
“Modeling  Results”  portion  of  this 
proposed  rulemaking,  a  study  will 
establish  ventilation  parameters,  such  as 
minimum  fan  amperages,  necessary  to 
ensure  particle  capture  by  the 
ventilation  systems  or  particle  capture 
within  the  buildings,  and  compliance 
with  ventilation  specifications  resulting 
from  the  aforementioned  study  and 
specifications  will  be  required  under  the 
Consent  Judgment  and/or  Work 
Practices  Manual.  In  addition,  fugitive 
emissions  from  specific  processes 
within  buildings  will  also  be  reduced 
through  a  number  of  new  controls:  (1) 
Sinter  wheel  ventilation  enclosure,  (2) 
blast  furnace  doghouse  ventilation 
improvement  and  redesign  of  hoods 
servicing  the  front  of  the  furnace,  (3) 
automated  blast  furnace  tuyure  controls 
and  interlock  control  system,  and  (4) 
relocation  of  blast  furnace  1  to  reduce 
ductwork,  reduce  length  of  the  charge 
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belt,  and  potentially  increase  ventilation 
flow  rates. 

Controls  specific  to  baghouses  and 
stack  emissions  include:  (1)  Enclosure 
of  the  dust  handling  sections  of  the 
Carrier  Cooler  Baghouse,  (2)  installation 
of  an  alarm  system  for  Number  5 
Baghouse  fans,  (3)  pleated  filter 
installation  and  use  in  Number  7  &  9 
Baghouse,  (4)  new  bags  and  installation 
and  use  of  reverse  flow  technology  for 
bag  cleaning  in  Number  3  Baghouse, 
and  (5)  visual  monitoring  of  kettle  heat 
stacks  and  work  practices  to  address 
kettle  failures.  An  additional  feature  of 
the  baghouses  is  an  increased  stack 
height  for  Number  7  &  9  Baghouse,  and 
Number  8  Baghouse  stacks.  (These  stack 
height  increases  remain  below  good 
engineering  practice  heights.) 

Emissions  from  storage  piles  and 
associated  materials  handling  will  be 
reduced  through:  (1)  Partial  enclosure  of 
the  concentrate  delivery  area  and  full 
enclosure  of  the  sinter  loading  area,  (2) 
utilization  of  drop  sleeves,  (3)  minimum 
moisture  content  requirements  for 
concentrate  and  fume,  and  (4)  wetting 
and  chemical  stabilization  of  storage 
piles. 

Transportation-related  emissions  will 
be  reduced  through:  (1)  Use  of  street 
sweeping  technologies  on  paved  roads 
both  inside  and  outside  of  the  plant,  (2) 
in-plant  sprinklers,  (3)  wetting  and 
chemical  stabilization  of  the  slag  haul 
road,  and  (4)  haul  truck  tarp  use,  tarp 
maintenance,  and  concentrate  truck 
washing  before  leaving  the  facility. 

Finally,  the  May  2007  Consent 
Judgment  and  January  2007  Work 
Practices  Manual  also  include  process 
throughput  limitations  and  hours  of 
operation  limitations.  Process  limits  are 
specified  for  certain  materials  handing 
operations.  Twenty-four  hour  maximum 
allowable  and/or  quarterly  maximum 
allowable  throughputs  are  also  specified 
for  sinter,  blast  furnace,  dross,  and 
refinery  production  processes. 
Additional  requirements  are  contained 
in  the  Consent  Judgment  and  Work 
Practices  Manual  submitted  as  part  of 
this  SIP  and  contained  in  this  rule 
docket. 

EPA  requires  in  40  CFR  part  51, 
subpart  N,  that  a  compliance  schedule 
generally  provide  for  compliance  as 
soon  as  practicable,  but  no  later  than  the 
attainment  date  included  in  the  plan. 
The  final  SIP  call  required  the  state  to 
submit  a  revised  SIP  no  later  than  April 
7,  2007  (no  later  than  a  year  after  the 
final  SIP  call  was  signed),  and  for 
Herculaneum  to  attain  the  lead  NAAQS 
no  later  than  April  7,  2008.  EPA 
afforded  only  a  year  for  development  of 
the  plan,  and  one  year  after  that  for 
implementation  of  controls.  This  was 


done  because  lead  is  a  significant  public 
health  concern,  technical  information 
from  past  SIP  actions  was  available,  and 
early  discussions  between  the  state  and 
Doe  Run  about  new  controls  had  taken 
place.  EPA  did  not  believe  that  less  than 
a  year  was  appropriate  for  development 
of  the  plan  due  to  the  substantial 
amount  of  work  required  to  develop  a 
SIP  revision.  In  order  to  develop  a 
revised  lead  SIP,  the  state  would  need 
to  develop  a  revised  emissions 
inventory  to  characterize  the  plant’s 
current  conditions  and  operations, 
create  a  model  to  reflect  conditions  at 
Herculaneum,  evaluate  and  refine  the 
model,  determine  where  new  controls 
might  reduce  emissions,  evaluate  the 
feasibility  of  any  such  controls,  and 
develop  a  control  strategy  that  modeled 
attainment  of  the  standard.  In 
recognition  of  the  time  involved  with 
each  of  these  efforts,  and  the  amount  of 
time  it  takes  to  complete  large 
construction  projects,  EPA  believed  that 
the  deadlines  contained  in  the  SIP  call 
would  require  attainment  as 
expeditiously  as  practicable. 

A  compliance  schedule  for 
implementation  of  controls  is  detailed 
in  the  Consent  Judgment.  All  controls 
described  above  were  included  in  the 
attainment  demonstration  modeling 
(also  called  the  control  strategy 
modeling),  with  the  exception  of  control 
measures  the  state  felt  provided 
reassurances  that  emissions  would  be 
reduced  but  did  not  feel  warranted  its 
own  control  efficiency.  The  state’s 
attainment  demonstration  modeling 
predicted  a  maximum  quarterly 
concentration  of  1.492  ug/m3.  Further 
discussion  of  the  individual  controls 
may  be  found  in  EPA’s  technical 
support  document  included  in  this 
docket.  The  Consent  Judgment  schedule 
provides  for  compliance  as 
expeditiously  as  practicable,  but  no  later 
than  April  7,  2008.  EPA  believes  that 
the  control  strategy  and  the  compliance 
schedule  contained  in  the  control 
strategy,  with  the  exception  of  the 
ventilation  controls  discussed  in  the 
“Proposed  Actions”  portion  of  this 
document,  provide  for  attainment  as 
expeditiously  as  practicable,  and 
otherwise  meet  the  applicable 
requirements  of  the  Clean  Air  Act. 

5.  Reasonably  Available  Control 
Measures  (RACM)  Including  Reasonably 
Available  Control  Technology  (RACT) 
Section  172(c)(1)  of  the  CAA  requires 
nonattainment  areas  to  implement  all 
RACM,  including  emissions  reduction 
through  the  adoption  of  RACT,  as 
expeditiously  as  practicable.  EPA 
interprets  this  as  requiring  all 
nonattainment  areas  to  consider  all 


available  controls  and  to  implement  all 
measures  that  are  determined  to  be 
reasonably  available,  except  that 
measures  which  will  not  assist  the  area 
to  more  expeditiously  attain  the 
standard  are  not  required  to  be 
implemented.  See  58  FR  67751, 
December  22,  1993,  for  a  discussion  of 
this  interpretation  as  it  relates  to  lead. 

In  the  April  14,  2006,  SIP  call,  EPA 
did  not  list  a  new  RACT  analysis  as  a 
required  element  of  the  SIP  submittal. 
Even  though  not  required  by  the  2006 
SIP  call,  a  RACT/RACM  analysis  is  still 
included  with  the  2007  SIP  submittal. 

No  additional  RACT  measures  were 
identified  that  would  expedite 
attainment  or  reasonable  further 
progress,  and  the  plant  has  not  changed 
significantly  from  when  the  previous 
RACT/RACM  evaluation  was 
completed.  Some  previously 
implemented  RACT/RACM  measures, 
i.e.,  types  of  controls,  were  strengthened 
through  incorporation  of  more  detailed, 
enforceable  work  practices  in  the  Work 
Practices  Manual.  Although  not  directly 
relevant  to  RACT/RACM,  we  note  that 
the  Herculaneum  primary  lead  smelter 
is  also  subject  to  40  CFR  Part  63  subpart 
TTT,  the  Federal  MACT  standard  for 
Primary  Lead  Smelters.  Subpart  TTT 
requires  the  development  and  use  of 
standard  operating  procedures  manuals 
for  all  baghouses  controlling  process, 
process  fugitive,  or  fugitive  lead  dust 
emissions. 

Dispersion  modeling  analysis  was 
conducted  to  determine  if  the  controls 
required  by  the  2007  Consent  Judgment 
control  strategy  would  be  sufficient  to 
bring  the  area  into  attainment  of  the 
standard.  The  dispersion  modeling 
submitted  by  the  state  showed 
attainment  of  the  1.5  ug/m3  standard, 
demonstrating  that  the  control  strategy 
is  adequate  to  bring  the  area  into 
attainment  of  the  standard.  In  terms  of 
expeditious  attainment  we  again  note 
that  the  time  between  the  SIP 
submission  deadline  and  the  attainment 
date  is  only  one  year,  so  that  additional 
measures  which  could  be  implemented 
within  that  year  and  achieve  reductions 
before  the  end  of  that  year  would  be 
even  less  likely.  For  the  reasons  stated 
above,  EPA  proposes  to  find  that  no 
additional  measures  will  expedite 
attainment  and  that  the  RACT/RACM 
requirement  is  met. 

6.  Reasonable  Further  Progress  (RFP) 

Section  172(c)(2)  of  the  CAA  requires 
SIPs  to  provide  for  Reasonable  Further 
Progress  (RFP)  as  defined  in  section 
171(1)  of  the  CAA.  Section  171(1) 
defines  RFP  as  annual  incremental 
reductions  in  emissions  of  the  relevant 
air  pollutants  as  required  by  Part  D,  or 
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emission  reductions  that  may 
reasonably  be  required  by  EPA  to  ensure 
attainment  of  the  applicable  NAAQS  by 
the  applicable  date.  Part  D  does  not 
include  specific  RFP  requirements  for 
lead. 

MDNR  has  demonstrated  RFP  as 
required  under  section  172(c)(2)  of  the 
CAA.  Doe  Run  is  subject  to  a 
compliance  schedule  for  implementing: 
(1)  Installation  of  emission  control 
equipment,  (2)  enclosure  and 
ventilation  projects  to  reduce  lead 
emissions,  (3)  process  throughput 
restrictions  and  hours  of  operation 
limitations,  and  (4)  work  practice 
standards.  These  are  but  a  few  of  the  SIP 
controls  that  are  enforceable  through  the 
Consent  Judgment  and/or  the  Work 
Practices  Manual.  Given  that  all  controls 
contained  in  the  control  strategy  were 
required  to  be  implemented  by  April  7, 
2008,  to  provide  for  attainment  by  April 
7,  2008,  EPA  does  not  believe  additional 
incremental  reductions  are  necessary  to 
meet  the  RFP  requirement.  EPA  also 
notes  that,  since  all  of  the  new  controls 
in  the  SIP  were  required  to  be 
implemented  within  one  year  of 
development  of  the  control  strategy 
(April  2007  to  April  2008),  and  that 
these  controls  have  been  demonstrated 
to  be  adequate  for  attainment,  we 
believe  that  these  controls  represent  the 
annual  reductions  necessary  for  RFP 
and  attainment. 

7.  New  Source  Review  (NSR) 

Within  the  CAA,  Part  D  of  Title  I 

requires  SIP  submittals  to  include  a 
permit  program  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources.  The  current 
definition  of  nonattainment  areas  in 
Missouri,  which  for  lead  includes  the 
city  of  Herculaneum,  Missouri,  is 
provided  in  Missouri  rule  10  CSR  10- 
6.020.  For  installations  in  a 
nonattainment  area,  Missouri  rule  10 
CSR  10-6.060  requires  a  permit  for 
construction  of,  or  major  modification 
to,  an  installation  with  potential  to 
annually  emit  one  hundred  (100)  tons  or 
more  of  a  nonattainment  pollutant,  or  a 
permit  for  a  modification  at  a  major 
source  with  potential  to  annually  emit 
one  thousand  two  hundred  (1,200) 
pounds  of  lead.  The  SIP  call  did  not 
require  revision  to  these  rules.  Both 
rules  have  been  previously  approved  by 
EPA  as  part  of  the  SIP,  as  meeting  the 
requirements  of  section  173  of  the  Clean 
Air  Act,  and  EPA  implementing  rules  in 
40  CFR  51.165. 

8.  Contingency  Measures 

As  required  by  CAA  section  172(c)(9), 
the  SIP  submittal  includes  contingency 
measures  to  be  implemented  if  EPA 


determines  that  Herculaneum  has  failed 
to  make  reasonable  further  progress,  or 
if  the  area  fails  to  attain  the  NAAQS  by 
April  7,  2008,  as  set  forth  in  the  SIP  call 
(71  FR  19432).  If  the  area  has  an 
exceedance  of  the  NAAQS  during  any 
quarter  following  the  April  7,  2008, 
attainment  date,  the  contingency 
measures  will  be  implemented 
according  to  the  schedule  outlined  in 
the  May  2007  Consent  Judgment,  upon 
written  notification  of  violation  from 
MDNR.  MDNR  may  also  require 
implementation  of  contingency 
measures  if  the  control  strategy  projects 
are  not  completed  as  required  in  the 
Consent  Judgment. 

Within  six  months  of  receipt  of  such 
a  notice,  Doe  Run  is  required  to 
complete  contingency  measure  (a) 
enclosure  of  the  sinter  plant  “pugger,” 
and  contingency  measure  (b)  paving  of 
the  slag  haul  road  from  the  north  end  of 
the  blast  furnace  to  the  refinery  dock. 
Following  implementation  of  these  two 
projects,  if  any  quarter  exceeds  the 
standard  or  Doe  Run  fails  to  make 
reasonable  further  progress  (in  this 
instance,  timely  implementation  of 
control  measures),  MDNR  will  notify 
Doe  Run  and  contingency  measure  (c) 
rerouting  of  the  kettle  heat  stacks  to  the 
main  stack,  is  required  to  be  completed 
within  18  months  of  receipt  of  the 
notice. 

In  addition,  if  an  exceedance  of  the 
quarterly  lead  NAAQS  occurs,  the 
quarterly  production  limit  for  refined 
lead  is  required  to  be  reduced  to  95% 
of  the  actual  production  during  the 
exceedance  quarter.  The  refined  lead 
production  limit  will  be  reduced  by  an 
additional  5%  below  actual  production 
for  each  subsequent  quarter  in  which 
there  is  an  exceedance,  to  a  minimum 
production  of  35,000  tons  of  refined 
lead  per  calendar  quarter.  In  the  event 
that  all  monitors  show  attainment  in  a 
quarter  following  a  production  decrease, 
the  production  level  for  refined  lead 
may  be  increased  by  5%  of  the 
attainment  quarter’s  actual  production 
provided  that  Doe  Run  implements 
additional  control  measures  prior  to 
increasing  the  production  level.  Doe 
Run  must  demonstrate  to  MDNR  that 
these  control  measures  reduce  impacts 
on  air  quality  to  an  equal  or  greater 
extent  than  the  increased  production 
limit  will  increase  impacts  on  air 
quality.  In  addition,  any  substitution  of 
control  measures  is  subject  to  EPA 
approval  through  the  SIP  revision 
process  described  below.  Production 
may  increase  to  a  maximum  of  62,500 
tons  per  calendar  quarter  (the  level 
assumed  in  the  attainment 
demonstration  modeling),  if  the  area 


continues  to  monitor  attainment  of  the 
NAAQS. 

The  Consent  Judgment  further 
outlines  two  additional  contingency 
measures  to  be  implemented  in  the 
event  that  exceedances  occur  after 
implementation  of  the  contingency 
measures  described  above.  Contingency 
measure  (d)  requires  implementation  of 
contingency  measures  identified  as  a 
result  of  a  technological  study  for 
fugitive  dust  control.  These  not-yet 
identified  measures  would  be 
implemented  within  a  time  frame  to  be 
determined  by  Doe  Run  and  MDNR. 
Contingency  measure  (e)  would  require 
installation  of  dedicated  ventilation  to 
the  sinter  plant  or  implementation  of 
Flubor©  technology  at  the  Herculaneum 
facility.  This  contingency  would  be 
required  if  an  exceedance  is  monitored 
or  Doe  Run  fails  to  make  reasonable 
further  progress  after  implementation  of 
contingency  measure  (c)  routing  of 
kettle  heat  stacks  to  the  main  stack,  and 
contingency  measure  (d)  contingencies 
identified  by  the  fugitive  dust  control 
study  to  be  implemented  according  to  a 
currently  undefined  schedule. 

Section  172(c)(9)  of  the  Act  provides 
that  contingency  measures  must  be 
capable  of  implementation  without  any 
further  action  by  the  state  or  EPA.  While 
EPA  supports  implementation  of  the 
activities  described  in  contingency 
measures  (d)  and  (e),  because  these  two 
projects  do  not  contain  specific 
requirements  and/or  associated 
deadlines,  EPA  does  not  consider  them 
contingency  measures  under  section 
172(c)(9)  of  the  Act.  EPA  therefore 
proposes  to  only  include  contingency 
measures  (a)  enclosure  of  the  pugger,  (b) 
paving  of  haul  road,  (c)  rerouting  of 
kettle  heat  stacks,  and  the  percent 
production  cuts  as  contingency 
measures  under  the  Federally- 
enforceable  SIP. 

Doe  Run  must  notify  MDNR  within  10 
days  of  completion  of  any  contingency 
measure.  Sixty  days  after  completion, 
Doe  Run  will  propose  an  additional 
quantified  contingency  measure  to  be 
added  to  the  Consent  Judgment,  which 
will  become  part  of  the  Consent 
Judgment  and  fully  enforceable  upon 
approval  by  MDNR.  These  additional 
contingency  measures  will  also  be 
subject  to  EPA  approval  as  part  of  the 
SIP.  Doe  Run  may  also  substitute  new 
control(s)  for  the  above  contingency 
measure(s)  if  Doe  Run  identifies  and 
demonstrates  to  MDNR  and  EPA’s 
satisfaction  the  alternate  control 
measure(s)  would  achieve  equal  or 
greater  air  quality  improvements  as 
compared  to  the  contingency  measures 
currently  outlined  in  the  Consent 
Judgment. 


Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 / Proposed  Rules 


58921 


Changes  to  contingency  measures 
would  require  a  public  hearing  at  the 
state  level  and  EPA  approval  as  a  formal 
SIP  revision.  Until  such  time  as  EPA 
approves  any  substitute  measure,  the 
measure  included  in  the  approved  SIP 
will  be  the  enforceable  measure.  EPA 
does  not  intend  to  approve  any 
substitutions  which  cannot  be 
implemented  in  the  same  timeframe  as 
the  original.  These  measures  will  help 
ensure  compliance  with  the  lead 
NAAQS  as  well  as  meet  the 
requirements  of  Section  172(c)(9)  of  the 
CAA. 

9.  Enforceability 

As  specified  in  section  172(c)(6)  and 
section  110(a)(2)(A)  of  the  CAA,  and  57 
FR  13556,  all  measures  and  other 
elements  in  the  SIP  must  be  enforceable 
by  the  state  and  EPA.  Enforceable 
documents  included  in  Missouri’s  SIP 
submittal  are  the  May  2007  Consent 
Judgment  and  January  2007  Work 
Practices  Manual.  The  Consent 
Judgment  contains  all  control  and 
contingency  measures  with  enforceable 
dates  for  implementation.  The  only 
exception  relates  to  the  enforceable 
requirements  for  the  ventilation 
controls,  discussed  above  and  in  section 
III  below.  The  Consent  Judgment  also 
includes  monitoring,  recordkeeping, 
and  reporting  requirements  to  ensure 
that  the  control  and  contingency 
measures  are  met.  The  Work  Practices 
Manual  includes  these,  as  well  as 
specific  operating  procedures  and 
additional  reporting  requirements.  The 
state  adopted  both  documents  into 
Missouri’s  state  regulations  on  April  26, 
2007,  making  them  state-enforceable. 
Upon  EPA  approval  of  the  SIP 
submission,  both  documents  will 
become  state  and  Federally  enforceable, 
and  enforceable  by  citizens  under 
section  304  of  the  Act. 

We  note  that  the  Consent  Judgment 
also  contains  provisions  for  stipulated 
penalties  and  sanctions  should  Doe  Run 
fail  to  comply  with  provisions  of  the 
Consent  Judgment  or  Work  Practices 
Manual.  EPA  is  not  bound  by  the  state’s 
Consent  Judgment  penalties,  and  would 
enforce  against  violations  of  these 
documents  under  section  113  of  the 
Clean  Air  Act  or  other  Federal 
authorities,  rather  than  the  Consent 
Judgment,  if  it  approves  the  Consent 
Judgment  and  Work  Practices  Manual 
into  the  SIP. 

III.  Proposed  Action 

In  a  July  9,  1992,  memorandum  from 
John  Calcagni,  EPA  discussed  the 
options  for  actions  on  SIP  submissions. 
One  such  option,  conditional  approval, 
is  authorized  under  section  110(k)(4)  of 


the  CAA  and  is  available  where  a  rule 
strengthens  the  SIP  even  though  the 
entire  submittal  does  not  meet  all 
applicable  requirements.  A  conditional 
approval  requires  a  commitment  from 
the  state  to  adopt  specific  enforceable 
measures  within  a  specific  timeframe. 
The  measures  must  be  adopted  no  later 
than  one  year  from  the  date  of  EPA’s 
final  conditional  approval.  EPA  is 
proposing  to  grant  conditional  approval 
for  Missouri’s  attainment  demonstration 
SIP  for  the  lead  National  Ambient  Air 
Quality  Standard  nonattainment  area  of 
Herculaneum,  Missouri.  By  date  certain, 
which  will  be  no  later  than  one  year 
following  any  EPA  approval  of  the  plan, 
the  state  asserts  that  it  will  adopt  and 
submit  to  EPA  enforceable  measures 
related  to  ventilation  of  the  process 
buildings  described  previously. 

As  described  in  this  proposed 
rulemaking’s  “Modeling  Results” 
section,  one  set  of  control  measures 
contained  in  this  SIP  submittal  requires 
creation  of  enforceable  conditions  to 
ensure  appropriate  building  ventilation 
for  particle  capture.  MDNR  has  not 
approved  enforceable  conditions  such 
as  fan  amperages  or  flow  rates  related  to 
this  control.  Therefore,  although  the  SIP 
includes  enforceable  measures  (building 
enclosure  and  adequate  ventilation 
measures)  related  to  this  control,  the 
ventilation  requirements  do  not 
currently  contain  all  necessary 
enforceable  conditions  to  ensure  that 
the  provisions  qre  met.  The  ventilation 
study  and  resulting  reduction  in 
building  fugitive  emissions  is  a 
significant  element  of  the  proposed 
control  strategy,  and  these  projected 
emissions  reductions  contribute 
significantly  to  the  control  strategy 
modeling  showing  attainment.  EPA  does 
not  believe  it  is  appropriate  to  give  full 
approval  to  the  SIP  until  the  ventilation 
study  and  associated  enforceable 
conditions  are  submitted  by  the  state, 
reviewed  by  EPA,  and  made  available 
for  public  comment. 

EPA  proposes  conditional  approval  of 
the  SIP  as  it  provides  substantial 
progress  toward  improving  air  quality, 
and  the  state  asserts  that  it  will  adopt 
and  submit  the  missing  elements  to  EPA 
by  date  certain,  which  will  be  no  later 
than  one  year  following  any  EPA 
approval  of  the  plan.  If  EPA  reviews  and 
finds  the  ventilation  control  conditions 
adequate,  EPA  will  publish  and  take 
comment  on  a  supplemental  proposal 
relating  to  the  ventilation  control 
conditions.  This  supplemental  proposal 
may  include  a  proposal  to  fully  approve 
the  SIP. 

If  the  state  does  not  submit  the  control 
strategy  element  described  above  by 
date  certain,  which  will  be  no  later  than 


one  year  following  any  EPA  approval  of 
the  plan,  and  EPA  takes  final  action  to 
conditionally  approve  the  revised  lead 
SIP,  the  conditional  approval  will 
convert  to  a  disapproval,  as  provided  by 
section  110(k)(4)  of  the  Act.  In  that 
instance,  all  portions  of  the  revision  not 
related  to  the  ventilation  study  portion 
of  the  control  strategy  will  remain  in 
effect.  However,  disapproval  of  the 
ventilation  study  portion  will  start  a 
clock  for  implementation  of  Clean  Air 
Act  sanctions  under  section  179(b),  and 
a  clock  for  promulgation  of  a  Federal 
implementation  plan  under  section 
110(c)(1)  of  the  Act. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  the  Clean  Air  Act,  the 
Administrator  is  required  to  approve  a 
SIP  submission  that  complies  with  the 
provisions  of  the  Act  and  applicable 
Federal  regulations'42  U.S.C.  741 0(k); 

40  CFR  52.02(a).  Thus,  in  reviewing  SIP 
submissions,  EPA’s  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  CAA.  Accordingly, 
this  proposed  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  does  not  impose 
additional  requirements  beyond  those 
imposed  by  state  law.  For  that  reason, 
this  proposed  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.); 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)-, 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  2,3,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
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be  inconsistent  with  the  Clean  Air  Act; 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide, 
Incorporation  by  reference, 
Intergovernmental  relations,  Lead, 
Nitrogen  dioxide,  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides,  Volatile 
organic  compounds. 

Dated:  September  30,  2008. 

John  B.  Askew, 

Regional  Administrator,  Region  7. 

[FR  Doc.  E 8— 23877  Filed  10-7-08;  8:45  am] 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

[FWS-R4-ES-2008-0082;  9221050083-B2] 
RIN  1018-AU85 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  Reticulated  Flatwoods 
Salamander;  Proposed  Designation  of 
Critical  Habitat  for  Frosted  Flatwoods 
Salamander  and  Reticulated  Flatwoods 
Salamander 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  extension  of 
comment  period  and  notice  of  public 
hearing. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  are  announcing  the 
location  and  time  of  a  public  hearing  to 
receive  public  comments  on  the 
proposal  to  split  the  current  listing 
under  the  Endangered  Species  Act  of 
1973,  as  amended,  of  the  threatened 
flatwoods  salamander  (Ambystoma' 
cingulatum)  into  two  distinct  species: 
frosted  flatwoods  salamander 


[Ambystoma  cingulatum)  and 
reticulated  flatwoods  salamander 
(Ambystoma  bishopi),  due  to  a  change 
in  taxonomy.  We  also  propose  to  list 
reticulated  flatwoods  salamander  as 
endangered  and  propose  critical  habitat 
for  both  species.  We  are  extending  the 
public  comment  period  until  November 
3,  2008.  If  you  submitted  comments 
previously,  then  you  do  not  need  to 
resubmit  them  because  we  have  already 
incorporated  them  into  the  public 
record  and  we  will  fully  consider  them 
in  preparation  of  our  final 
determination. 

DATES:  Public  hearing:  We  will  hold  a 
public  hearing  on  this  proposed  rule  on 
October  22,  2008,  from  7:30  p.m.  to  9:30 
p.m.  An  open  house,  where  the  public 
may  view  maps  of  critical  habitat  units 
and  obtain  other  information  on  the 
proposed  rule  and  draft  economic 
analysis,  will  be  held  1  hour  prior  to  the 
hearing  from  6:30  p.m.  to  7:30  p.m. 

Comments:  We  are  extending  the 
public  comment  period  until  November 
3,  2008.  For  more  information,  see 
“Public  Comments  Solicited”  below. 
ADDRESSES:  Public  hearing:  We  will 
hold  a  public  hearing  at  Pensacola 
Junior  College,  1000  College  Blvd., 
Hagler  Auditorium  (Bldg.  2),  Room  252, 
Pensacola,  FL  32504. 

Comments:  You  may  submit 
comments  by  one  of  the  following 
methods: 

Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Foflow  the 
instructions  for  submitting  comments. 

U.S.  mail  or  hand-delivery:  Public 
Comments  Processing,  Attn:  RIN  1018- 
AU85;  Division  of  Policy  and  Directives 
Management;  U.S.  Fish  and  Wildlife 
Service;  4401  N.  Fairfax  Drive,  Suite 
222;  Arlington,  VA  22203. 

We  will  not  accept  e-mail  or  faxes.  We 
will  post  all  comments  on  http:// 
www.regulations.gov.  This  generally 
means  that  we  will  post  any  personal 
information  you  provide  us  (see  the 
Public  Comments  section  below  for 
more  information). 

FOR  FURTHER  INFORMATION  CONTACT:  Ray 

Aycock,  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Mississippi  Field 
Office,  6578  Dogwood  View  Parkway, 
Jackson,  MS  39213;  telephone:  601- 
321-1122;  facsimile:  601-965-4340.  If 
you  use  a  telecommunications  device 
for  the  deaf  (TDD),  call  the  Federal 
Information  Relay  Service  (FIRS)  at 
800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

Background 

We,  the  U.S.  Fish  and  Wildlife 
Service,  published  a  proposed  rule  on 
February  7,  2007,  (72  FR  5855)  to 


designate  critical  habitat  for  the 
flatwoods  salamander  (Ambystoma 
cingulatum),  a  species  that  was  listed  as 
threatened  under  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.  )  in  1999  (64  FR 
15691,  April  1,  1999).  As  the  result  of 
a  change  in  taxonomy,  we  subsequently 
proposed  to  split  the  listing  of  the 
flatwoods  salamander  into  two  distinct 
species:  Frosted  flatwoods  salamander 
(Ambystoma  cingulatum)  and 
reticulated  flatwoods  salamander 
( Ambystoma  bishopi)  (73  FR  47257, 
August  13,  2008).  Under  our  proposal, 
the  frosted  flatwoods  salamander  would 
maintain  the  status  of  threatened; 
however,  we  proposed  to  list  the 
reticulated  flatwoods  salamander  as 
endangered. 

We  also  proposed  to  designate  critical 
habitat  for  both  the  frosted  flatwoods 
salamander  and  the  reticulated 
flatwoods  salamander.  In  total, 
approximately  30,628  acres  (ac)  (12,395 
hectares  (ha))  (23,132  ac  (9,363  ha)  for 
the  frosted  flatwoods  salamander  and 
7,496  ac  (3,035  ha)  for  the  reticulated 
flatwoods  salamander)  fall  within  the 
boundaries  of  the  proposed  critical 
habitat  designation,  which  is  located  in 
the  panhandle  of  Florida,  southwestern 
Georgia,  and  southeastern  South 
Carolina.  On  September  18,  2008,  we 
published  supplemental  information  to 
our  proposed  rule  (73  FR  54125). 

In  response  to  a  request,  we  will  hold 
a  public  hearing  on  this  proposed  rule 
as  described  in  DATES  and  ADDRESSES.  In 
addition,  we  are  extending  the  close  of 
the  public  comment  period  from 
October  14,  2008,  until  November  3, 
2008. 

Public  Comments  Solicited 

We  will  accept  written  comments  and 
information  we  receive  on  or  before  the 
date  listed  in  DATES  on  our  proposed 
critical  habitat  designation,  proposed 
endangered  status  for  reticulated 
flatwoods  salamander,  the  draft 
economic  analysis  published  in  the 
Federal  Register  on  August  13,  2008  (73 
FR  47258),  and  proposed  threatened 
status  for  frosted  flatwoods  salamander 
published  in  the  Federal  Register  on 
September  18,  2008  (73  FR  54125).  We 
will  consider  information  and 
recommendations  from  all  interested 
parties. 

You  may  submit  your  comments  and 
materials  by  one  of  the  methods  listed 
in  the  ADDRESSES  section.  We  will  not 
accept  comments  you  send  by  e-mail  or 
fax  or  to  an  address  not  listed  in  the 
ADDRESSES  section. 

We  will  post  your  entire  comment — 
including  your  personal  identifying 
information — on  http:// 
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www.regulations.gov.  If  you  provide 
personal  identifying  information,  you 
may  request  at  the  top  of  your  document 
that  we  withhold  this  information  from 
public  review.  However,  we  cannot 
guarantee  that  we  will  be  able  to  do  so. 

Comments  and  materials  we  receive, 
as  well  as  supporting  documentation  we 
used  in  preparing  the  proposed  rule  and 
draft  economic  analysis,  will  be 
available  for  public  inspection  on 


http://www.regulations.gov,  or  by 
appointment,  during  normal  business 
hours,  at  the  U.S.  Fish  and  Wildlife 
Service,  Mississippi  Field  Office  (see 

FOR  FURTHER  INFORMATION  CONTACT). 

Author(s) 

The  primary  authors  of  this  package 
are  the  staff  of  the  Mississippi  Field 
Office. 


Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated:  October  3,  2008. 

David  M.  Verhey, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  E 8— 23997  Filed  10-7-08;  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  OMB  Review; 

Comment  Request 

October  3,  2008. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Comments 
regarding  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  OIRA_Submission 
@OMB. EOP.GOV or  fax  (202)  395-5806 
and  to  Departmental  Clearance  Office, 
USDA,  OCIO,  Mail  Stop  7602, 
Washington,  DC  20250-7602. 

Comments  regarding  these  information 
collections  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  this  notification.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  (202)  720-8958. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
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the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Food  and  Nutrition  Service 

Title:  7  CFR  Part  235  State 
Administrative  Expense  Funds. 

OMB  Control  Number:  0584-0067. 

Summary  of  Collection:  Because  the 
Food  and  Nutrition  Service  (FNS)  is 
accountable  for  State  Administrative 
Expense  (SAE)  funds  by  fiscal  year, 

State  Agencies  (SAs)  are  requested  to 
report  their  SAE  budget  information  on 
that  basis.  If  the  State  budgets  coincide 
with  a  fiscal  year  other  than  that  used 
by  the  Federal  government,  the  SA  must 
convert  its  State  budget  figures  to 
amounts  to  be  used  during  the 
applicable  Federal  fiscal  year  for  this 
purpose.  In  7  CFR  Part  235,  State 
Administrative  Expense  Funds,  there 
are  five  reporting  requirements,  which 
necessitate  the  collection  of 
information.  They  are  as  follows:  SAE 
Plan,  Reallocation  Report,  Coordinated 
Review  Effort  (CRE)  Data  Base  Update, 
Report  of  SAE  Funds  Usage,  and 
Responses  to  Sanctions.  SAs  also  must 
maintain  records  pertaining  to  SAE. 
These  include  Ledger  Accounts,  Source 
Documents,  Equipment  Records  and 
Record  on  State  Appropriated  Funds. 
FNS  will  collect  information  using 
forms  FNS-74  and  525. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  on  the  total  SAE 
cost  the  SA  expects  to  incur  in  the 
course  of  administering  the  Child 
Nutrition  Programs  (CNP);  the  indirect 
cost  rate  used  by  the  SA  in  charging 
indirect  cost  to  SAE,  together  with  the 
name  of  the  Federal  agency  that 
assigned  the  rate  and  the  date  the  rate 
was  assigned;  breakdown  of  the  current 
year’s  SAE  budget  between  the  amount 
allocated  for  the  current  year  and  the 
amount  carried  over  from  the  prior  year; 
and  the  number  and  types  of  personnel 
currently  employed  in  administering  the 
CNPs.  The  information  is  used  to 
determine  whether  SA  intends  to  use 
SAE  funds  for  purposes  allowable  under 
OMB  Circular  A-87,  Cost  Principles  for 
State  and  Local  Governments;  does  SA’s 
administrative  budget  provide  for 
sufficient  funding  from  State  sources  to 
meet  the  Maintenance  of  Effort 
requirement;  and  is  SA’s  staff  adequate 
to  effectively  administer  the  programs 
covered  by  the  SA’s  agreement  with 
FNS. 


Description  of  Respondents:  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  87. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Annually. 
Total  Burden  Hours:  13,913. 

Ruth  Brown, 

Departmental  Information  Collection 
Clearance  Officer. 

[FR  Doc.  E8-23882  Filed  10-7-08;  8:45  am] 

BILLING  CODE  3410-30-P 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHIS-2008-0045] 

General  Conference  Committee  of  the 
National  Poultry  Improvement  Plan; 
Intent  To  Renew 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  intent. 

SUMMARY:  We  are  giving  notice  that  the 
Secretary  of  Agriculture  intends  to 
renew  the  General  Conference 
Committee  of  the  National  Poultry 
Improvement  Plan  (Committee)  for  a  2- 
year  period.  The  Secretary  of 
Agriculture  has  determined  that  the 
Committee  is  necessary  and  in  the 
public  interest. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Andrew  R.  Rhorer,  Senior  Coordinator, 
National  Poultry  Improvement  Plan,  VS, 
APHIS,  USDA,  Suite  101,  1498 
Klondike  Road,  Conyers,  GA  30094; 
(770) 922-3496. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  General  Conference 
Committee  of  the  National  Poultry 
Improvement  Plan  (Committee)  is  to 
maintain  and  ensure  industry 
involvement  in  Federal  administration 
of  matters  pertaining  to  poultry  health. 

The  Committee  Chairperson  and  the 
Vice  Chairperson  shall  be  elected  by  the 
Committee  from  among  its  members. 
There  are  seven  members  on  the 
Committee.  This  committee  differs 
somewhat  from  other  advisory 
committees  in  the  selection  process  and 
composition  of  its  membership.  The 
poultry  industry  elects  the  members  of 
the  Committee.  The  members  represent 
six  geographic  areas  with  one  member- 
at-large.  The  membership  is  not  subject 
to  the  U.S.  Department  of  Agriculture’s 
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review.  A  formal  request  for 
nominations  for  membership  is 
published  in  the  Federal  Register. 

Done  in  Washington,  DC,  this  17th  day  of 
September  2008. 

Boyd  K.  Rutherford, 

Assistant  Secretary  for  Administration. 

[FR  Doc.  E8-23854  Filed  10-7-08;  8:45  am] 
BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  APHIS-2008-0119] 

Implementation  of  Revised  Lacey  Act 
Provisions 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Food,  Conservation,  and 
Energy  Act  of  2008  amended  the  Lacey 
Act  to  provide,  among  other  things,  that 
importers  submit  a  declaration  at  the 
time  of  importation  for  certain  plants 
and  plant  products.  The  declaration 
requirements  of  the  Lacey  Act  become 
effective  on  December  15,  2008.  The 
purpose  of  this  notice  is  to  inform  the 
public  about  the  new  Lacey  Act 
provisions,  particularly  the  declaration 
requirements  and  the  Federal 
Government’s  plan  to  implement  and 
enforce  the  declaration  requirements. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  December 
8,  2008. 

ADDRESSES:  You  may  submit  comments 
by  either  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov/fdmspublic/ 
component/ main?main-DocketDetail 
Erd-APHIS=2 008-01 1 9  to  submit  or 
view  comments  and  to  view  supporting 
and  related  materials  available 
electronically. 

•  Postal  Mail/Commercial  Delivery: 
Please  send  two  copies  of  your  comment 
to  Docket  No.  APHIS-2008-0119, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3A-03.8,  4700 
River  Road  Unit  118,  Riverdale,  MD 
20737-1238.  Please  state  that  your 
comment  refers  to  Docket  No.  APHIS- 
2008-0119. 

Reading  Room:  You  may  read  any 
comments  that  we  receive  on  this 
docket  in  our  reading  room.  The  reading 
room' is  located  in  room  1141  of  the 
USDA  South  Building,  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 


through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

Other  Information:  Additional 
information  about  APHIS  and  its 
programs  is  available  on  the  Internet  at 
http://www.aphis.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Alex  Belano,  Assistant  Branch  Chief, 
Commodity  Import  Analysis  and 
Operations,  PPQ,  APHIS,  4700  River 
Road  Unit  133,  Riverdale,  MD  20737- 
1231; (301)  734-8758. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Lacey  Act,  first  enacted  in  1900 
and  significantly  amended  in  1981,  is 
the  United  States’  oldest  wildlife 
protection  statute.  The  Act  combats 
trafficking  in  “illegal”  wildlife,  fish,  and 
plants.  The  Food,  Conservation,  and 
Energy  Act  of  2008,  effective  May  22, 
2008,  amended  the  Lacey  Act  by 
expanding  its  protection  to  a  broader 
range  of  plants  and  plant  products 
(Section  8204.  Prevention  of  Illegal 
Logging  Practices).  As  of  May  22,  2008, 
the  Lacey  Act  makes  it  unlawful  to 
import,  export,  transport,  sell,  receive, 
acquire,  or  purchase  in  interstate  or 
foreign  commerce  any  plant,  with  some 
limited  exceptions,  taken,  possessed, 
transported  or  sold  in  violation  of  the 
laws  of  the  United  States,  a  State,  an 
Indian  tribe,  or  any  foreign  law  that 
protects  plants.  The  Lacey  Act  also  now 
makes  it  unlawful  to  make  or  submit 
any  false  record,  account  or  label  for,  or 
any  false  identification  of,  any  plant 
covered  by  the  Act. 

In  addition,  Section  3  of  the  Lacey 
Act,  as  amended  (16  U.S.C.  3372), 
makes  it  unlawful,  beginning  December 
15,  2008,  to  import  certain  plants  and 
plant  products  without  an  import 
declaration.  The  U.S.  Department  of 
Agriculture’s  (USDA)  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  is 
working  with  a  larger  interagency  group 
composed  of  representatives  from  U.S. 
Forest  Service,  Customs  and  Border 
Protection  (CBP),  U.S.  Trade 
Representative  (USTR),  U.S.  Department 
of  Justice,  U.S.  Department  of  State,  U.S. 
Fish  and  Wildlife  Service  (FWS), 
Council  on  Environmental  Quality,  and 
Department  of  Commerce,  to  implement 
the  new  provisions. 

Under  the  amended  Lacey  Act, 
beginning  December  15,  2008,  importers 
are  required  to  submit  a  declaration  for 
certain  plants  and  plant  products.  The 
declaration  must  contain,  among  other 
things,  the  scientific  name  of  the  plant, 
value  of  the  importation,  quantity  of  the 
plant,  and  name  of  the  country  from 


which  the  plant  was  harvested.  For 
paper  and  paperboard  products  with 
recycled  plant  content,  the  importer  will 
not  be  required  to  specify  the  species  or 
country  of  harvest  with  respect  to  the 
recycled  plant  product  component,  but 
will  be  required  to  provide  the  average 
percent  recycled  content.  If  the  product 
also  contains  non-recycled  plant 
materials,  the  basic  declaration 
requirements  still  apply  to  that 
component  of  the  product  imported.  For 
plant  products  (as  opposed  to  plants),  if 
the  plant  species  from  which  they  are 
made  varies  and  are  unknown, 
importers  will  have  to  declare  the  name 
of  each  species  that  may  have  been  used 
to  produce  the  product.  Similarly,  if  a 
plant  product  is  made  of  plant  species 
commonly  harvested  in  more  than  one 
country,  and  the  country  is  unknown, 
the  importer  will  be  required  to  declare 
the  name  of  each  country  from  which 
the  plant  may  have  been  harvested. 

Violations  of  the  Lacey  Act  provisions 
may  be  prosecuted  in  three  basic  ways: 
(1)  Civil — monetary  penalties;  (2) 
criminal — fines  and  penalties  and 
potential  incarceration;  or  (3) 
forfeiture — dispossession  of  the  plant, 
fish,  or  wildlife  in  question. 

Scope  of  Plants  and  Plant  Products 
Covered 

Under  the  Lacey  Act,  as  amended, 
“Plant”  means:  “Any  wild  member  of 
the  plant  kingdom,  including  roots, 
seeds,  parts  or  product  thereof,  and 
including  trees  from  either  natural  or 
planted  forest  stands.”  There  are  three 
categorical  exemptions: 

1.  Common  cultivars,  except  trees, 
and  common  food  crops  (including 
roots,  seeds,  parts,  or  products  thereof); 

2.  Scientific  specimens  of  plant 
genetic  material  (including  roots,  seeds, 
germplasm,  parts,  or  products  thereof) 
that  are  to  be  used  only  for  laboratory 
or  field  research; 

3.  Plants  that  are  to  remain  planted  or 
to  be  planted  or  replanted. 

The  amendments,  including  the 
declaration  requirements,  still  apply  for 
items  described  under  2  and  3  if  the 
plant  is  listed: 

•  In  an  appendix  to  the  Convention 
on  International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora  (27 
UST  1087;  TIAS  8249)  (CITES); 

•  As  an  endangered  or  threatened 
species  under  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531  et  seq.) 
(ESA);  or 

•  Pursuant  to  any  State  law  that 
provides  for  the  conservation  of  species 
that  are  indigenous  to  the  State  and  are 
threatened  with  extinction. 

All  covered  plants  and  plant  products 
will  require  an  import  declaration, 


58926 


Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Notices 


except  for  those  used  exclusively  as 
packaging  material  to  support,  protect, 
or  carry  another  item,  unless  the 
packaging  material  itself  is  the  item 
being  imported.  Thus,  the  scope  of 
products  that  will  require  a  declaration 
under  the  Lacey  Act  is  broad  and 
includes  certain  live  plants,  plant  parts, 
lumber,  wood  pulp,  paper  and 
paperboard,  and  products  containing 
certain  plant  material  or  products, 
which  may  include  certain  furniture, 
tools,  umbrellas,  sporting  goods,  printed 
matter,  musical  instruments,  products 
manufactured  from  plant-based  resins, 
and  textiles. 

USDA  and  the  Department  of  tire 
Interior  have  been  given  authority  under 
the  Lacey  Act  to  define  the  terms 
“common  cultivar”  and  “common  food 
crop.”  APHIS  and  FWS  are  currently 
working  on  a  joint  rulemaking  that  will 
define  those  terms,  thus  clarifying  the 
application  of  the  declaration 
requirements. 


Implementation  Plan  for  Declaration 
Requirements 

CBP  already  collects  some  of  the 
information  that  the  Lacey  Act 
amendments  require  importers  to 
include  in  their  declaration.  CBP  is 
currently  developing  an  electronic 
system  that  will  collect  the  remaining 
data  required  to  be  declared,  and  we 
intend  to  begin  enforcement  of  the 
declaration  requirements  upon 
completion  of  the  electronic  system. 

CBP  anticipates  completing  the 
electronic  system  by  April  1,  2009.  We 
will  publish  a  notice  in  the  Federal 
Register  announcing  the  specific  dates 
in  which  enforcement  of  the  declaration 
requirements  will  begin  once  the 
electronic  system  is  near  completion. 

Once  the  electronic  system  is 
completed,  all  agencies  with  Lacey  Act 
enforcement  authority  will  employ  a 
phase-in  approach  to  enforcement  of  the 
Lacey  Act  declaration  requirements. 
Prior  to  the  availability  of  electronic 
filing,  from  December  15,  2008,  to  April 
1,  2009,  or  as  soon  thereafter  as  the 
electronic  system  is  available,  APHIS 


will  make  a  paper  declaration  form 
available  for  voluntary  submission.  No 
agencies  with  Lacey  Act  enforcement 
authority  will  bring  prosecutions  or 
forfeiture  actions  for  failing  to  complete 
the  paper  declaration  form  before  the 
electronic  system  for  data  collection  is 
available  (April  1,  2009,  or  after); 
however,  any  person  who  submits  a 
form  containing  false  information  may 
be  prosecuted. 

On  April  1,  2009,  or  as  soon  thereafter 
as  the  electronic  system  for  collecting 
the  declaration  is  available,  we  will 
begin  enforcement  of  the  declaration  for 
wood  and  certain  wood  products  and 
certain  live  plants  and  related  products 
(see  table  below).  During  the  initial  few 
months  of  phase-in  for  any  group  of 
products,  enforcement  agencies  will 
take  into  consideration  in  their  actions 
and  decisions  any  technical  issues  that 
may  be  encountered  in  the  initial 
process  of  implementing  the  electronic 
filing  system.  The  proposed  phase-in 
enforcement  schedule  through 
September  30,  2009,  is  described  in  the 
table  below. 


Proposed  Phase-In  Schedule  of  Enforcement  of  the  Declaration  Requirements  for  Goods  of,  or 

Containing,  Plants  or  Plant  Products* 


[Specific  goods  may  be  exempt "] 

1 

II 

Ill 

Present — March  2009 

Beginning  April  1 ,  2009  (or  as  soon  thereafter  as  an 
electronic  system  is  available) 

Beginning  July  1 ,  2009 
(approximate) 

PPQ  Plant  Import  Declaration  Form  will  be  available 
on  Web  site,  and  accepted  after  Dec.  15,  2008. 

Domestic  and  International  Outreach  . 

Harmonized  Tariff  Schedule  (HTS)  Chapters;  . 

Ch.  44  (wood  &  articles  of  wood)  . 

Ch.  6  (live  trees,  plants,  bulbs,  cut  flowers,  orna¬ 
mental  foliage,  etc.). 

;  HTS  Chapters: 

Ch.  47  (wood  pulp). 

Ch.  48  (paper  &  articles  of). 

Ch.  92  (musical  instruments). 
Ch.  94  (furniture). 

Plus  chapters  included  in  Phase 
II. 

Note:  Chapter  descriptions  are  for  ease  of  reference  only. 

'Declaration  requirements  are  effective  as  of  Dec. 15,  2008.  All  declarations  submitted  must  be  accurate;  false  statements  are  enforceable. 
Failure  to  submit  a  declaration  will  not  be  prosecuted,  and  customs  clearance  will  not  be  denied  for  lack  of  a  declaration  until  after  the  phase-in 
date  above. 

"  Example:  In  HTS  Ch.  6,  most  live  plants  not  listed  under  CITES,  the  ESA,  or  certain  State  laws  would  be  exempt  from  these  declaration  re¬ 
quirements.  See  the  Lacey  Act  regarding  further  exemptions. 


After  September  30,  2009,  based  on 
experience  with  the  implementation  of 
the  electronic  system  for  declaration 
data  collection,  we  will  phase  in 
enforcement  of  the  declaration 
requirements  for  additional  chapters 
containing  plants  and  plant  products 
covered  by  the  Lacey  Act,  including  (but 
not  limited  to)  Ch.  12  (oil  seeds,  misc. 
grain,  seed,  fruit,  plant,  etc.),  Ch.  13 
(gums,  lacs,  resins,  vegetable  saps, 
extracts,  etc.),  Ch.  14  (vegetable  plaiting 
materials  and  products  not  elsewhere 
specified  or  included),  Ch.  45  (cork  and 
articles  of),  Ch.  46  (basket  ware  and 
wickerwork),  Ch.  66  (umbrellas,  walking 
sticks,  riding  crops),  Ch.  82  (tools),  Ch. 


93  (guns),  Ch.  95  (toys,  games  and 
sporting  equipment),  Ch.  96  (brooms, 
pencils,  and  buttons),  and  Ch.  97  (works 
of  art).  We  will  announce  a  specific 
phase-in  schedule  for  those  chapters  in 
a  subsequent  Federal  Register  notice. 

Information  Collection 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  APHIS  is  currently  seeking 
Office  of  Management  and  Budget 
emergency  approval  to  collect 
information  that  the  Lacey  Act  requires 
importers  to  include  in  the  declaration 
and  that  is  not  already  being  collected 
for  other  purposes.  APHIS  is  also 


requesting  emergency  approval  of  a 
paper  form  that  may  be  used  for 
declarations.  The  emergency  approval 
will  be  valid  for  6  months  and  will 
allow  us  to  collect  the  information  and 
make  the  paper  form  available  for 
immediate  use.  Once  we  have  this 
emergency  approval,  APHIS  will 
publish  a  notice  in  the  Federal  Register 
announcing  the  availability  of  the  paper 
form  and  soliciting  comments  from  tbe 
public  (as  well  as  affected  agencies)  on 
these  information  collection 
requirements  and  stating  our  intention 
to  request  an  extension  of  the  6-month 
approval. 
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Public  Meeting 

We  are  advising  the  public  that  we  are 
hosting  a  public  meeting  on 
implementation  of  the  amendments  to 
the  Lacey  Act  on  October  14,  2008,  from 
10  a.m.  to  12  p.m.  The  meeting  will  be 
held  in  the  Jefferson  Auditorium,  South 
Agriculture  Building,  U.S.  Department 
of  Agriculture,  1400  Independence 
Avenue,  SW.,  Washington,  DC. 
Participants  should  enter  the  South 
Agriculture  Building  through  the  7th 
wing  entrance  of  the  building  located  at 
Independence  Avenue  and  14th  Street. 
Valid  photo  identification  is  required 
for  clearance  by  building  security 
personnel.  Please  arrive  30  minutes 
prior  to  the  scheduled  start  of  the 
meeting.  The  purpose  of  the  meeting  is 
to  provide  the  public  with  information 
on  the  declaration  requirements  and 
declaration  enforcement  phase-in  plan, 
enforcement  of  provisions  that  are 
already  in  effect,  scope,  and  other 
related  issues,  as  well  as  to  provide  the 
public  with  an  opportunity  to  ask 
questions  of  the  agencies  involved  in 
the  implementation  of  the  declaration 
requirements  and  enforcement  of  the 
Act. 

If  you  require  special 
accommodations,  such  as  a  sign 
language  interpreter,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Additional  meetings  are  likely  to  be 
held  this  winter  near  key  port  locations 
in  the  United  States.  We  will  announce 
the  locations  and  dates  of  those 
meetings  in  the  Federal  Register. 

Additional  Information 

APHIS  will  provide  the  latest 
information  regarding  the  Lacey  Act  on 
our  Web  site,  http:// 
www.aphis.usda.gov.  The  Web  site 
currently  contains  the  Lacey  Act,  as 
amended;  a  Microsoft  PowerPoint 
presentation  covering  background  and 
context,  new  requirements, 
commodities  and  products  covered, 
information  on  prohibitions,  and  the 
current  status  of  implementation  of  the 
declaration  requirements  of  the  Lacey 
Act;  frequently  asked  questions;  and  the 
phase-in  implementation  plan.  The  Web 
site  will  be  updated  as  new  materials 
become  available.  Persons  interested  in 
receiving  timely  updates  on  APHIS’ 
Lacey  Act  efforts  should  register  for  our 
stakeholder  registry  at  https:// 
webOl  .aphis.usda.gov/ 

PPQStakeWeb2  .nsf  and  select  "Lacey 
Act  Declaration"  as  a  topic  of  interest. 


Done  in  Washington,  DC,  this  3rd  day  of 
October  2008. 

Cindy  ].  Smith, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  E 8— 23984  Filed  10-7-08;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Dakota  Prairie  Grasslands;  North 
Dakota;  Dakota  Prairie  Grasslands 
Land  and  Resource  Plan  Amendment 
and  Site  Specific  Projects  for  the 
Elkhorn  Ranchlands 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  that  the  Forest 
Service  intends  to  prepare  an 
environmental  impact  statement  for 
amending  the  Dakota  Prairie  Grasslands 
Land  and  Resource  Management  Plan 
(DPG  Plan)  pursuant  to  16  U.S.C. 
1604(f)(5)  and  36  CFR  219.12.  This 
includes  approving  certain  site  specific 
projects  associated  with  the  same  lands. 

The  National  Environmental  Policy 
Act  (NEPA),  the  Forest  and  Rangeland 
Renewable  Resources  Planning  Act 
(RPA)  and  the  National  Forest 
Management  Act  (NFMA)  are  among  the 
laws  that  set  forth  the  requirements  for 
Forest  Service  planning.  This  DPG  Plan 
amendment  will  determine  management 
direction  including  land-use 
determinations,  management  area 
prescriptions,  and  standards  and 
guidelines. 

The  need  for  the  DPG  Plan 
amendment  results  from  the  recent 
acquisition  of  5,200  acres  of  private 
land,  the  majority  of  which  lie  in  a  solid 
block  east  of  the  Little  Missouri  River  in 
Billings  County,  North  Dakota.  Site 
specific  project  proposals  relate  to:  (1) 
Restoring  ecological  functions  and 
wildlife  habitat,  (2)  improving  livestock 
grazing  opportunities,  (3)  enhancing 
heritage  and  recreation  opportunities, 
and  4)  promoting  conservation 
activities. 

Respondents  are  encouraged  to  review 
grassland  planning  documents  and  the 
final  response  to  the  Scientific  Review 
Team  Report  for  more  information  on 
woody  and  riparian  communities’ 
restoration,  prescribed  burning,  grazing 
management  issues,  and  drought 
management  strategies.  Documents  are 
available  at:  http://www.fs.fed.us/rl/ 
dakotaprairie/  and  http://www.fs.fed.us/ 
nSP- 


The  Forest  Service  will  be  soliciting 
comments  from  individuals,  state  and 
local  governments.  American  Indians, 
federal  agencies,  and  organizations  on 
the  scope  of  the  analysis  specific  to  this 
DPG  Plan  amendment  and  the  site- 
specific  projects  proposed.. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  within 
45  days  of  the  scoping  letter.  The  draft 
environmental  impact  statement  is 
expected  in  late  May  2009  and  the  final 
environmental  impact  statement  is 
expected  November  2009. 

ADDRESSES:  Submit  written  comments 
to:  Sherri  Schwenke,  DPG  Plan 
Amendment  Interdisciplinary  Team 
Leader,  Dakota  Prairie  Grasslands,  240 
W.  Century  Avenue,  Bismarck,  North 
Dakota  58503  or  by  e-mail  to: 
comments-northern-dakota- 
prairie@fs.fed.  us.  When  commenting  by 
e-mail,  please  be  sure  to  list  LRMP 
Amendment  in  the  subject  line  and 
provide  a  U.S.  Postal  Service  address  so 
that  we  may  add  you  to  our  mailing  list. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherri  Schwenke,  DPG  Plan 
Amendment  Interdisciplinary  Team 
Leader,  Dakota  Prairie  Grasslands,  240 
W.  Century  Avenue,  Bismarck,  North 
Dakota  58503. 

Background  Information 

The  USDA  Forest  Service  manages 
over  190  million  acres  of  public  land  in 
the  United  States  of  America.  These 
public  lands  are  managed  in  accordance 
with  numerous  laws  enacted  by 
Congress  including  the  Bankhead-Jones 
Farm  Tenant  Act  (BJFTA),  the  National 
Forest  Management  Act  (NFMA),  16 
U.S.C.  1604  et  seq.  and  the  Multiple-Use 
Sustained  Yield  Act  (MUSYA)  16  U.S.C. 
528  et  seq.  which  directs  the  agency  to 
provide  for  the  multiple  use  and 
sustained  yield  of  the  National  Forest 
System  lands.  In  addition,  Congress  has 
instructed  the  agency  to  develop  land 
and  resource  management  plans  for  the 
public  land  it  manages  (NFMA,  16 
U.S.C.  1604(a)),  which  includes  the 
involvement  of  the  American  public  in 
the  planning  process  (NFMA,  16  U.S.C. 
1604(d)).  Of  the  public  land  managed  by 
the  Forest  Service,  approximately  4 
million  of  those  acres  are  National 
Grasslands.  The  National  Grasslands  lie 
primarily  within  the  Great  Plains  states, 
with  roughly  1.1  million  of  those  acres 
occurring  in  North  Dakota.  The  Little 
Missouri  National  Grassland  in  western 
North  Dakota  comprises  over  1  million 
of  those  and  is  managed  under  BJFTA, 
NFMA  and  other  authorities  of  the 
Forest  Service.  The  National  Grasslands 
in  North  Dakota  are  managed  by  the 
Forest  Service  as  part  of  the  Dakota 
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Prairie  Grasslands  unit.  The  Dakota 
Prairie  Grasslands  (DPG)  went  through 
the  land  and  resource  management 
planning  process  as  part  of  the  Northern 
Great  Plains  planning  process  which 
resulted  in  a  signed  Record  of  Decision 
in  July,  2002  adopting  the  Dakota  Prairie 
Grasslands  Land  and  Resource 
Management  Plan  (DPG  Plan). 
Furthermore,  a  livestock  grazing  specific 
Record  of  Decision  adopting  the  grazing 
portion  of  the  DPG  Plan  was  signed  in 
September,  2006  after  an  independent 
Scientific  Review  Team  evaluated  the 
findings  in  the  DPG  Plan  and  Final 
Environmental  Impact  Statement. 

The  Elkhorn  Ranchlands  acquisition 
was  completed  in  April  of  2007.  As  this 
acquisition  occurred  after  the  Records  of 
Decision  for  the  DPG  Plan,  the  Forest 
Service  must  undertake  a  plan 
amendment  process  in  order  to  manage 
the  newly  acquired  lands  in  accordance 
with  law. 

The  proposed  DPG  Plan  amendment 
process  also  recognizes  Pub.  L.  110-161, 
the  Consolidated  Appropriations  Act  of 
2008,  Division  F — Department  of  the 
Interior,  Environment,  and  related 
agencies  appropriations  act,  2008,  Title 
IV,  General  Provisions,  Sec.  424  which 
sets  forth  provisions  for  land  sales  to 
offset  the  acquired  Elkhorn  Ranch  lands. 
Section  424(g)  of  the  act  provides  that 
federal  land  grazing  use  of  the  Elkhorn 
Ranch  shall  be  managed  through  the 
grazing  agreement  between  the  Medora 
Grazing  Association  and  the  Forest 
Service,  and  that  the  animal  unit 
months  (AUMs)  for  both  federal  and 
private  lands  encompassing  the  Elkhorn 
Ranch  shall  become  part  of  the  grazing 
agreement  held  by  the  Medora  Grazing 
Association  to  be  reallocated  to  its 
members  in  accordance  with  their  rules 
in  effect  as  of  the  date  of  the  enactment 
of  the  act. 

The  Forest  Service  recognizes  the 
Medora  Grazing  Association  as  the 
permittee  for  the  grazing  use  as 
determined  during  the  planning  process 
for  the  Elkhorn  Ranch  lands  which 
includes  both  this  amendment  to  the 
DPG  Plan  and  subsequent  allotment 
management  plan  (AMP)  development. 
The  current  Grazing  Agreement  with  the 
Medora  Grazing  Association  will  be  the 
instrument  used  to  permit  the  grazing 
use. 

SUPPLEMENTARY  INFORMATION:  This 
section  provides  more  information 
regarding  the  purpose  and  need  for  the 
amendment  as  well  as  the  proposed 
action  for  the  management 
prescriptions,  et  al.  On  April  25,  2007, 
the  USDA  Forest  Service  completed  the 
acquisition  of  the  Elkhorn  Ranchlands 
located  in  the  Badlands  of  western 


North  Dakota  from  the  Eberts  family. 

The  acquired  lands  are  strongly 
associated  with  the  26th  President  of  the 
United  States,  Theodore  Roosevelt.  He 
operated  a  ranch  on  the  lands  in  the 
mid-1880s.  The  acquisition  was  widely 
supported  by  over  50  conservation 
groups,  The  Friends  of  the  Elkhorn, 
public  officials,  and  private  citizens. 

As  discussed  above,  with  regard  to  the 
acquisition  of  the  Elkhorn  Ranch  lands, 
Section  424  of  Pub.  L.  110-161  sets 
forth  provisions  for  land  sales  to  offset 
the  acquired  Elkhorn  Ranch  lands.  This 
legislation  also  provided  that  “[t]he 
multiple  uses  of  the  acquired  Elkhorn 
Ranch  shall  continue.”  Pub.  L.  110-161, 
Sec.  424(h).  The  Forest  Service’s 
approach  to  the  acquisition  includes 
maintaining  traditional  uses  such  as 
livestock  grazing,  hunting,  and  oil  and 
gas  activities.  Further,  consistent  with 
section  424(h),  the  Forest  Service  is 
committed  to  its  legislatively  mandated 
multiple-use  mission  and  has  stated  that 
it  intends  to  embark  on  a  public 
planning  process  to  bring  these  lands 
under  the  management  direction  of  the 
Dakota  Prairie  Grasslands  Land  and 
Resource  Management  Plan  (DPG  Plan). 

In  August  2007,  the  Forest  Service 
initiated  a  resource  assessment,  which 
is  the  first  step  in  determining  how  the 
agency  would  include  these  lands  under 
DPG  Plan  management  direction. 

The  assessment  was  conducted  by  a 
Dakota  Prairie  Grasslands 
interdisciplinary  team  (IDT).  Open 
houses  were  held  in  Dickinson,  Medora, 
and  Bismarck,  North  Dakota,  during 
September  2007.  The  results  of  the 
resource  assessment  and  the  public 
input  during  that  process  contributed  to 
the  purpose  and  need  and  proposed 
action  for  the  DPG  Plan  amendment  and 
the  site-specific  project  proposals. 
Common  themes  included:  (1)  use  the 
land  for  grazing  but  as  a  forage  reserve 
or  “grassbank”,  restore  native  vegetation 
on  the  ranchlands,  protect  the 
“viewshed”  from  the  historic  ranch 
home  site,  limit  impacts  from 
development,  and  provide  primitive 
recreation  opportunities  that  involve 
limited  structural  development.  The 
complete  resource  assessment  can  be 
found  on  the  Dakota  Prairie  Grasslands 
Web  site:  http://www.fs.fed.us/rl/ 
dakotaprairie/ . 

DPG  Plan  Amendment  Proposal 

Purpose  and  Need  for  Action 

The  Forest  Service  proposes  to  amend 
the  2002  DPG  Plan  to  establish 
management  direction  for  the  5,200-acre 
Elkhorn  Ranchlands  and  to  adjust  the 
management  direction  assigned  to  the 
associated  national  grassland  range 


allotments  (18,000  acres).  More 
specifically  the  purposes  of  the 
amendment  are  as  follows: 

•  Determine  suitability  of  acquired 
lands  for  grazing  (36  CFR  219.12). 

•  Include  the  associated  range 
allotments  in  the  management  area 
designation  for  the  Elkhorn  Ranchlands. 

•  Establish  Grassland  Plan  * 
management  direction  for  the  Elkhorn 
Ranchlands. 

•  Preserve  historical  values. 

•  Conserve  ecological  values. 

•  Restore  the  land  and  improve 
watershed  health. 

•  Restore  the  viewshed  as  seen  from 
Theodore  Roosevelt’s  Elkhorn  Ranch 
site  to  native  plant  communities  that 
blend  into  the  other  undeveloped 
portions  of  the  viewshed. 

Proposed  Action 

The  Forest  Service  proposes  to  amend 
the  DPG  Plan  to  establish  management 
direction  on  5,200  acres  of  National 
Forest  System  lands  acquired  in  2006 
and  2007,  and  assign  compatible 
management  direction  to  the  associated 
range  allotments  (18,000  acres).  This 
includes  applying  the  grasslands  wide 
direction  from  Chapter  1  of  the  DPG 
Plan  and  allocating  the  lands  to 
appropriate  MA  designations  (DPG  Plan, 
Chapter  3). 

Site-Specific  Project  Proposals 

Purpose  and  Need  for  Site-Specific 
Projects 

The  site-specific  projects  related  to 
the  recently  acquired  5200  acres  and  the 
adjoining  18,000  acres  are  intended  to: 

•  Preserve  historical  values 

•  Restore  the  land  and  improve 
watershed  health 

•  Determine  what  will  be  done  with 
the  buildings,  center  pivot,  and  other 
facilities  on  the  site 

•  Determine  the  level  of  recreation 
development  and  what  associated 
facilities  would  be  built  on  site 

•  Restore  the  historic  viewshed 

The  need  for  the  projects  is  based 

upon  the  condition  of  the  lands  as  well 
as  DPG  Plan  direction  for  infrastructure 
and  recreation  in  the  badlands  setting. 

Site-Specific  Projects  Proposed  Action 

Several  projects  are  to  be  proposed  to 
address  the  on-the-ground  conditions 
and  DPG  plan  direction. 

Responsible  Official 

David  M.  Pieper,  Grasslands 
Supervisor,  Dakota  Prairie  Grasslands, 
240  W.  Century  Avenue,  Bismarck, 
North  Dakota  58503. 

Nature  of  Decision  To  Be  Made 

The  Forest  Service  will  decide  what 
the  management  direction  will  be  for 
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the  acquired  lands  and  whether  or  not 
to  adjust  the  management  direction 
assigned  to  the  associated  national 
grassland  range  allotments,  as  well  as 
whether  or  not  to  implement  site- 
specific  project  proposals  for  the  project 
area. 

Scoping  Process 

A  scoping  letter  will  be  issued 
concurrent  with  the  publication  of  this 
notice  of  intent.  The  specifics  of  the 
proposed  action(s)  will  be  laid  out  in 
the  letter  and  also  will  be  posted  on  the 
Dakota  Prairie  Grasslands  Web  site  for 
review.  Comments  to  scoping  should  be 
received  within  45  days  from  the  date 
on  the  letter. 

Comment  Requested 

The  Forest  Service  will  be  soliciting 
comments  from  individuals;  Federal, 
State,  and  local  governments;  American 
Indians,  and  organizations  on  the  scope 
of  the  analysis  to  be  included  in  the 
draft  environmental  impact  statement 
for  the  DPG  Plan  amendment  and  from 
those  that  may  be  interested  in  or 
affected  by  the  proposed  action  to: 

•  Identify  potential  issues. 

•  Identify  issues  to  be  analyzed  in 
depth. 

•  Eliminate  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

•  Identify  potential  environmental 
effects  of  the  proposed  action. 

•  Identify  and  explore  alternatives  to 
the  proposed  action. 

Comments  received  will  be 
considered  in  preparation  of  the  draft 
environmental  impact  statement.  A 
range  of  alternatives  will  be  considered 
after  public  comments  are  received  and 
analyzed.  One  of  those  considered  will 
be  a  “No  Action”  alternative  for  the  site- 
specific  projects  proposed. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  A  draft 
environmental  impact  statement  will  be 
prepared  for  comment.  The  comment 
period  on  the  draft  environmental 
impact  statement  will  be  90  days  from 
the  date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 


Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC ,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
of  Angoon  v.  Hodel,  803  F.2d  1016, 

1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  90- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decisions  under 
36  CFR  parts  215  (site  specific 
decisions)  or  217  (LRMP  amendment 
decisions). 

Additionally,  pursuant  to  7  CR  1.27 
(d),  any  person  may  request  the  agency 
to  withhold  a  submission  from  the 
public  record  by  showing  how  the  FOIA 
(Freedom  of  Information  Act)  permits 
such  confidentiality.  Confidentiality 
may  be  granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets. 

The  Forest  Service  will  inform  the 
requester  of  the  agency’s  decision 
regarding  the  request  for  confidentiality 
and  where  the  request  is  denied;  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  90  days. 

Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21. 


Dated:  October  2,  2008. 

David  M.  Pieper, 

Grasslands  Supervisor. 

[FR  Doc.  E 8— 23812  Filed  10-7-08;  8:45  am] 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

National  Urban  and  Community 
Forestry  Advisory  Council 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Preannouncement  of  2009 
Urban  and  Community  Forestry  Grant 
Process. 

SUMMARY:  The  National  Urban  and 
Community  Foresty  Advisory  Council, 
(NUCFAC),  is  charged,  by  law,  to 
provide  recommendations  to  the 
Secretary  of  Agriculture  on  urban 
forestry  related  issues  and 
opportunities.  Part  of  the  Council’s  role 
is  to  recommend  the  criteria  for  the  U.S. 
Forest  Service’s  Urban  and  Community 
Forestry,  (U&CF)  Challenge  Cost  Share 
Grant  Program. 

NUCFAC  is  revising  their  criteria  for 
the  U.S.  Forest  Service’s  U&CF 
Challenge  Cost  Share  Grant  Program  for 
2009.  The  new  U&CF  Challenge  Cost 
Share  Grant  Program  is  designed  to 
reflect  this  change,  and  implement  new 
procedures  that  reduce  the  paperwork 
burden  on  potential  grantees.  Grants  for 
2009  will  be  solicited  in  two  categories: 

Innovation  Grants 

NUCFAC  anticipates  recommending  a 
small  number  of  significant  grants 
intended  to  address,  on  a  national  or 
regional  level,  the  highest  priority  issues 
confronting  the  UC&F  community. 
NUCFAC  will  seek  proposals  from 
organizations  and  partnerships  that 
demonstrate  the  reach,  resources  and 
expertise  needed  to  deliver  meaningful, 
replicable  results.  As  much  as  $500,000 
would  be  available  in  2009  for  one  or 
more  Innovation  Grants. 

NUCFAC  is  in  the  process  of 
identifying  priority  issues  that  might  be 
addressed  through  Innovation  Grants  in 
2009.  Please  forward  any  suggestions  to 
Nancy  Stremple,  nstremple@fs.fed.us  by 
close  of  business,  (C.O.B.),  October  30, 
2008. 

2009  Best  Practices  Grants 

Smaller  grants  up  to  $50,000  for 
organizations  that  can  implement, 
demonstrate,  and  disseminate  replicable 
approaches  to: 

•  Recruit  advocates  for  urban  forestry; 

•  Make  best  practices/latest  science 
in  urban  forestry  accessible  to 
practitioners; 
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•  Nurture  networks  of  urban  forestry 
practitioners  within  existing 
conservation,  organizations, 
professional  societies,  social  networks, 
and  internet  communities;  and 

•  Address  other  challenges  to  the 
U&CF  community. 

DATES:  Suggestions  are  due  by  close  of 
business,  (C.O.B.),  October  30,  2008. 

ADDRESSES:  Written  comments 
concerning  this  announcement  should 
be  addressed  to  Nancy  Stremple, 
Executive  Staff  to  National  Urban  and 
Community  Forestry  Advisory  Council, 
201  14th  St.,  SW.,  Yates  Building  (1 
Central)  MS-1151,  Washington,  DC 
20250-1151.  Comments  may  also  be 
sent  via  e-mail  to  nstremple@fs.fed. us, 
or  via  facsimile  to  202-690-5792. 

All  comments,  including  names  and 
addresses  when  provided,  are  placed  in 
the  record  and  are  available  for  public 
inspection  and  copying.  The  public  may 
inspect  comments  received  at  201  14th 
St.,  SW.,  Yates  Building  (1  Central)  MS-  • 
1151,  Washington,  DC  20250-1151. 
Visitors  are  encouraged  to  call  ahead  to 
202-205-1054  to  facilitate  entry  into  the 
building. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Stremple,  Executive  Staff  or 
Robert  Prather,  Staff  Assistant  to 
National  Urban  and  Community 
Forestry  Advisory  Council,  201  14th  St., 
SW.,  Yates  Building  (1  Central)  MS- 
1151,  Washington,  DC  20250-1151, 
phone  202-205-1054. 

Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern 
Standard  Time,  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 

announcement  of  the  2009  Challenge 
Grant  Program  is  planned  for  late 
November  2008.  At  that  time,  more 
details  about  application  requirements, 
criteria  for  judging  proposals,  and 
priorities  for  Innovation  Grants  and  Best 
Practices  Grants  will  be  available  at: 
http://www.grants.gov. 

If  interested  applicants  are  not  already 
registered  in  grants.gov,  they  are 
encouraged  to  register  now.  The  process 
may  take  up  to  two  weeks  to  collect  the 
required  information. 

Dated:  October  1,  2008. 

lohn  Phipps, 

Associate  Deputy  Chief,  State  and  Private 
Forestry . 

[FR  Doc.  E8-23778  Filed  10-7-08;  8:45  am] 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Docket  46-2008] 

Foreign-Trade  Zone  38 — Spartanburg 
County,  SC;  Technical  Correction  to 
Application  for  Subzone  Status; 

Cornell  Dubilier  Marketing,  Inc. 
(Electrolytic  Capacitors) 

On  October  24,  2008,  the  South 
Carolina  State  Ports  Authority,  grantee 
of  FTZ  38,  submitted  an  application  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  on  behalf  of  Cornell  Dubilier 
Marketing,  Inc.  (CDM),  requesting 
special-purpose  subzone  status  for  the 
CDM  electrolytic  capacitor 
manufacturing  plant,  located  in  Liberty, 
South  Carolina  (73  FR  49990,  8-25- 
2008). 

The  application  erroneously  stated 
that  the  plant’s  production  capacity  as 
6,100  capacitors  annually.  The 
applicant  has  submitted  a  correction  to 
the  application  that  restates  the  plant’s 
production  capacity  to  reflect  6.1 
million  units  annually.  The  application 
remains  otherwise  unchanged. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board’s  Executive  Secretary  at  the 
address  listed  below.  The  closing  period 
for  their  receipt  is  November  7,  2008. 
Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  November 
24,  2008). 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of  the 
following  addresses:  Office  of  the  Port 
Director,  U.S.  Customs  and  Border 
Protection,  150-A  West  Phillips  Road, 
Greer,  SC  29650;  and,  Office  of  the 
Executive  Secretary,  Foreign-Trade 
Zones  Board,  Room  2111,  U.S. 
Department  of  Commerce,  1401 
Constitution  Avenue,  NW.,  Washington, 
DC  20230-0002.  For  further 
information,  contact  Pierre  Duy  at 
pierre_duy@ita.doc.gov  ,  or  (202)  482- 
1378. 

Dated:  October  1,  2008. 

Andrew  McGilvray, 

Executive  Secretary. 

[FR  Doc.  E8-23883  Filed  10-7-08;  8:45  am] 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  52-2008] 

Proposed  Foreign-Trade  Zone; 

Lansing,  Ml;  Application  and  Public 
Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Capital  Region  Airport 
Authority  to  establish  a  general-purpose 
foreign-trade  zone  at  the  Capital  Region 
International  Airport  in  Lansing, 
Michigan.  The  Capital  Region 
International  Airport  has  been 
designated  by  U.S.  Customs  and  Border 
Protection  as  a  user  fee  airport.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  FTZ  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  October  1, 
2008.  The  applicant  is  authorized  to 
make  the  proposal  under  Michigan 
Public  Acts  1963,  No.  154. 

The  proposed  zone  would  consist  of 
one  site  covering  846  acres,  located  at 
the  Capital  Region  International  Airport, 
at  4100  Capital  City  Boulevard,  Lansing, 
Michigan.  The  site  is  owned  by  the 
Capital  Region  Airport  Authority. 

The  application  indicates  a  need  for 
zone  services  in  Lansing,  Michigan. 
Several  firms  have  indicated  an  interest 
in  using  zone  procedures  for 
warehousing/distribution  activities  for  a 
variety  of  products.  Specific 
manufacturing  approvals  are  not  being 
sought  at  this  time.  Requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board’s 
regulations,  Kathleen  Boyce  of  the  FTZ 
staff  is  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  November  6,  2008  at  1  pm, 
Capital  Region  Airport  Authority,  4100 
Capital  City  Boulevard,  1st  Floor 
Community  Room,  Lansing,  Michigan. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board’s 
Executive  Secretary  at  the  address  listed 
below.  The  closing  period  for  their 
receipt  is  December  8,  2008.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  December  22,  2008). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Capital 
Region  Airport  Authority,  4100  Capital 
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City  Blvd.,  3rd  Floor,  Lansing, 
Michigan,  and  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
Room  2111,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 

For  further  information,  contact 
Kathleen  Boyce  at 

Kathleen_Boyce@ita.doc.gov  or  (202) 
482-1346. 

Dated:  October  1,  2008. 

Andrew  McGilvray, 

Executive  Secretary. 

[FR  Doc.  E 8— 23886  Filed  10-7-08;  8:45  am] 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-331-802,  A-533-840,  A-570-893,  A-549- 
822] 

Certain  Frozen  Warmwater  Shrimp 
from  Ecuador,  India,  the  People’s 
Republic  of  China,  and  Thailand: 

Notice  of  Extension  of  Time  Limits  for 
the  Preliminary  Results  of  the  Third 
Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  October  8,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Goldberger  (Ecuador)  at  (202) 
482-4136,  Elizabeth  Eastwood  (India)  at 
(202)  482-3874,  Erin  Begnal  (People’s 
Republic  of  China)  at  (202)  482-1442, 
and  Kate  Johnson  (Thailand)  at  (202) 
482—4929,  AD/CVD  Operations,  Offices 
2  and  9,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  7,  2008,  the  Department  of 
Commerce  (the  Department)  published 
notices  of  initiation  of  the 
administrative  reviews  of  the 
antidumping  duty  orders  on  certain 
frozen  warmwater  shrimp  from  Brazil, 
Ecuador,  India,  Thailand,  the  People’s 
Republic  of  China  (PRC)  and  the 
Socialist  Republic  of  Vietnam 
(Vietnam),  covering  the  period  February 
1,  2007,  through  January  31,  2008.  See 
Certain  Frozen  Warmwater  Shrimp  from 
Brazil,  Ecuador,  India,  and  Thailand: 
Notice  of  Initiation  of  Administrative 
Reviews,  73  FR  18754  (April  7,  2008); 
and  Notice  of  Initiation  of 
Administrative  Reviews  of  the 
Antidumping  Duty  Orders  on  Frozen 
Warmwater  Shrimp  from  the  Socialist 


Republic  of  Vietnam  and  the  People’s 
Republic  of  China,  73  FR  18739  (April 
7,  2008). 

During  the  period  May  through 
August  2008,  the  Department  selected 
mandatory  respondents  in  each  of  the 
above-mentioned  administrative 
reviews.1  See  the  May  27,  2008, 
Memorandum  from  David  Goldberger  to 
James  Maeder  entitled  “2007-2008 
Antidumping  Duty  Administrative 
Review  of  Certain  Frozen  Warmwater 
Shrimp  from  Ecuador:  Selection  of 
Respondents  for  Individual  Review”; 
the  May  27,  2008,  Memorandum  from 
Elizabeth  Eastwood  to  James  Maeder 
entitled  “2007-2008  Antidumping  Duty 
Administrative  Review  of  Certain 
Frozen  Warmwater  Shrimp  from  India: 
Selection  of  Respondents  for  Individual 
Review”;  the  May  27,  2008, 
Memorandum  from  Irina  Itkin  to  James 
Maeder  entitled  “Antidumping  Duty 
Administrative  Review  of  Certain 
Frozen  Warmwater  Shrimp  from 
Thailand:  Selection  of  Respondents  for 
Individual  Review;”  and  the  June  16, 
2008,  Memorandum  to  James  C.  Doyle 
from  Susan  Pulongbarit  entitled  “2007- 
2008  Antidumping  Duty  Administrative 
Review  of  Certain  Frozen  Warmwater 
Shrimp  from  the  People’s  Republic  of 
China  -  Selection  of  Respondents  for 
Individual  Review.”  On  August  25, 

2008,  we  selected  an  additional 
respondent  in  the  administrative  review 
of  frozen  warmwater  shrimp  from  the 
PRC.  See  Memorandum  to  James  C. 
Doyle  from  Erin  Begnal  entitled  “2007- 
2008  Antidumping  Duty  Administrative 
Review:  Frozen  Warmwater  Shrimp 
from  the  People’s  Republic  of  China 
Selection  of  Additional  Mandatory 
Respondent.” 

Extension  of  Time  Limit  of  Preliminary 
Results 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  make  a  preliminary 
determination  in  an  administrative 
review  within  245  days  after  the  last  day 
of  the  anniversary  month  of  an  order  or 
finding  for  which  a  review  is  requested. 
Consistent  with  section  751(a)(3)(A)  of 
the  Act,  the  Department  may  extend  the 
245-day  period  to  365  days  if  it  is  not 
practicable  to  complete  the  review 
within  a  245-day  period.  The  deadline 
for  the  preliminary  results  of  these 
reviews  is  currently  October  31,  2008. 

The  Department  determines  that 
completion  of  the  preliminary  results  of 


1  The  Department  rescinded  the  administrative 
review  of  frozen  warmwater  shrimp  from  Brazil  on 
June  16,  2008.  See  Certain  Frozen  Warmwater  Shrip 
from  Brazil:  Notice  of  Rescission  of  Antidumping 
Duty  Administrative  Review,  73  FR  33976  (June  16, 
2008). 


these  administrative  reviews  within  the 
statutory  time  period  is  not  practicable. 
We  are  unable  to  analyze  cost 
allegations  as  well  as  third-country 
market  issues  in  the  market-economy 
reviews,  or  issue  supplemental 
questionnaires  and  conduct  verification 
in  the  market  and  non-market  economy 
reviews  within  the  current  timeframe. 
The  Department  thus  requires 
additional  time  to  conduct  its  analysis 
for  each  company  in  each  of  these 
reviews.  Therefore,  in  accordance  with 
section  751(a)(3)(A)  the  Act,  we  are 
extending  the  time  period  for  issuing 
the  preliminary  results  of  these  reviews 
until  March  2,  2009. 2  The  final  results 
continue  to  be  due  120  days  after  the 
publication  of  the  preliminary  results. 
This  notice  is  published  pursuant  to 
section  751(a)(3)(A)  of  the  Act  and  19 
CFR  351.213(h)(2). 

Dated:  October  2,  2008. 

Stephen  J.  Claeys, 

Deputy  Assistant  Secretary  for  lm  port 
A  dministra  tion . 

(FR  Doc.  E 8— 23885  Filed  10-7-08;  8:45  am] 

BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

(A-570-932) 

Certain  Steel  Threaded  Rod  from  the 
People’s  Republic  of  China: 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  October  8,  2008. 
SUMMARY:  We  preliminarily  determine 
that  certain  steel  threaded  rod  (“CSTR”) 
from  the  People’s  Republic  of  China 
(“PRC”)  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  (“LTFV”),  as  provided  in  section 
733  of  the  Tariff  Act  of  1930,  as 
amended  (“the  Act”).  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  “Preliminary  Determination” 
section  of  this  notice.  Interested  parties 
are  invited  to  comment  on  this 
preliminary  determination. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bobby  Wong  or  Toni  Dach,  AD/CVD 
Operations,  Office  9,  Import 
Administration,  International  Trade 


2  The  Department  also  extended  the 
administrative  review  of  frozen  warmwater  shrimp 
from  Vietnam  until  March  2,  2009.  See  Third 
Antidumping  Duty  Administrative  Review  of 
Certain  Frozen  Warmwater  Shrimp  from  the 
Socialist  Republic  of  Vietnam:  Extension  of  Time 
Limit  for  the  Preliminary  Results,  73  FR  54139 
(September  18,  2008). 
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Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC,  20230; 
telephone:  (202)  482-0409  or  482-1655, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Initiation 

On  March  5,  2008,  the  Department  of 
Commerce  (“Department”)  received  a 
petition  on  imports  of  steel  threaded  rod 
from  the  PRC,  filed  in  proper  form  by 
Vulcan  Threaded  Products,  Inc. 
(“Petitioner”).  See  Petition  for  the 
Imposition  of  Antidumping  Duties  on 
Steel  Threaded  Rod  from  the  People’s 
Republic  of  China  (March  5,  2008) 
(“petition”).  This  investigation  was 
initiated  on  April  1,  2008.  See  Steel 
Threaded  Rod  from  the  People’s 
Republic  of  China:  Initiation  of 
Antidumping  Duty  Investigation,  73  FR 
17318  (April  1,  2008)  (“ Initiation 
Notice”). 

On  March  12,  2008,  the  United  States 
International  Trade  Commission  (“ITC”) 
issued  its  affirmative  preliminary 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  from  China  of  certain 
steel  threaded  rod.  The  ITC’s 
determination  was  published  in  the 
Federal  Register  on  May  2,  2008.  See 
Certain  Steel  Threaded  Rod  From 
China,  73  FR  24312  (May  2,  2008);  see 
also  Certain  Steel  Threaded  Rod  From 
China:  Investigation  No.  731-TA-1145 
(Preliminarv),  USITC  Publication  3996 
(April  2008). 

Scope  Comments 

In  accordance  with  the  preamble  to 
our  regulations,  we  set  aside  a  period  of 
time  for  parties  to  raise  issues  regarding 
product  coverage  and  encouraged  all 
parties  to  submit  comments  within  20 
calendar  days  of  publication  of  the 
Initiation  Notice.  See  Antidumping 
Duties;  Countervailing  Duties;  Final 
Rule,  62  FR  27296,  27323  (May  19, 
1997).  See  also  Initiation  Notice,  73  FR 
at  17318.  We  received  no  comments 
from  interested  parties  on  issues  related 
to  the  scope. 

Respondent  Selection 

In  the  Initiation  Notice,  the 
Department  stated  that  it  intended  to 
select  respondents  based  on  quantity 
and  value  (“Q&V”)  questionnaires.  See 
Initiation  Notice,  73  FR  at  17321.  On 
April  4,  2008,  the  Department  requested 
Q&V  information  from  417  companies 
that  Vulcan  Threaded  Products  Inc. 
(“Petitioner”),  identified  as  potential 
exporters  or  producers  of  steel  threaded 
rod  from  the  PRC.  Additionally,  the 
Department  also  posted  the 


questionnaire  requesting  Q&V 
information  from  potential  producers/ 
exporters  of  subject  steel  threaded  rod 
on  its  website  at  www.trade.gov/ia.  For 
a  complete  list  of  all  parties  from  which 
the  Department  requested  Q&V 
information,  see  petition  at  exhibit  6. 

The  Department  received  timely  Q&V 
responses  from  nineteen  exporters  that 
shipped  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation  (“POl”). 

On  June  9,  2008,  the  Department 
selected  Jiaxing  Brother  Fastener  Co., 

Ltd.  (“Brother  Fastener”)  and  Ningbo 
Yinzhou  Foreign  Trade  Co.,  Ltd. 
(“Ningbo  Yinzhou”)  as  mandatory 
respondents  in  this  investigation.  See 
June  9,  2008.  memorandum  to  the  File, 
from  Toni  Dach,  International  Trade 
Analyst,  and  Bobby  Wong,  Senior 
International  Trade  Analyst,  through 
James  C.  Doyle,  Director,  and  Scot  T. 
Fullerton,  Program  Manager,  to  Stephen 
J.  Claeys,  Deputy  Assistant  Secretary, 
regarding  Selection  of  Respondents  for 
the  Antidumping  Investigation  of  Steel 
Threaded  Rod  from  the  People’s 
Republic  of  China  (“Respondent 
Selection  Memo”).  As  described  in  the 
Affiliations  section  below,  after 
reviewing  the  questionnaire  responses 
of  Brother  Fastener,  we  have  determined 
to  treat  its  Hong  Kong  based  affiliates, 
RMB  Fasteners  Ltd.  (“RMB”)  and  IFI  & 
Morgan  Ltd.  (“IFI”),  as  a  single  entity 
that  is  the  appropriate  respondent. 

Separate  Rates  Applications 

Between  April  24,  2008,  and  June  3, 
2008,  we  received  timely  separate-rate 
applications  (“SRA”)  from  eleven 
companies:  Shanghai  Reeky 
International  Trading  Co.,  Ltd. 
(“Shanghai  Reeky”);  Suntec  Industries 
Co.,  Ltd.  (“Suntec  Industries”); 
Hangzhou  Grand  Imp.  &  Exp.  Co.,  Ltd. 
(“Hangzhou  Grand”);  Shanghai  Prime 
Machinery  Co.  Ltd.  (“Shanghai  Prime”); 
Jianxing  Xinyue  Standard  Part  Co.,  Ltd. 
(“Jianxing  Xinyue”);  Certified  Products 
International  Inc.  (“CPU”);  Jiashan 
Zhongsheng  Metal  Products  Co.,  Ltd. 
(“Jiashan  Zhongsheng”);  Haiyan  Dayu 
Fasteners  Co.,  Ltd.  (“Haiyan  Dayu”); 
Zhejiang  New  Oriental  Fastener  Co., 

Ltd.  (“New  Oriental”);  Brother  Fastener; 
and  Ningbo  Yinzhou. 

Product  Characteristics  & 
Questionnaires 

In  the  Initiation  Notice,  the 
Department  asked  all  parties  in  this 
investigation  for  comments  on  the 
appropriate  product  characteristics  for 
defining  individual  products.  On  April 
15,  2008,  we  received  comments  from 
Brother  Fastener,  with  recommended 
product  characteristics. 


On  June  10,  2008,  the  Department 
issued  to  Brother  Fastener  and  Ningbo 
Yinzhou,  sections  A,  C,  D,  and  E  of  the 
Department’s  standard  antidumping 
duty  questionnaire,1  which  included 
product  characteristics  used  in  the 
designation  of  control  numbers 
(“CONNUMs”)  and  assigned  to  the 
merchandise  under  consideration. 
Between  July  1,  2008,  and  July  31,  2008, 
the  Department  received  section  A,  C, 
and  D  questionnaire  responses  from 
Brother  Fastener  and  Ningbo  Yinzhou. 
Brother  Fastener  and  Ningbo  Yinzhou 
were  not  required  by  the  Department  to 
submit  a  Section  E  response,  because 
the  Department  determined  that  neither 
company  had  further  manufacturing  in 
the  United  States.  See  Brother  Fastener 
Section  A  Response,  dated  July  11, 

2008,  at  page  A-30,  and  Ningbo 
Yinzhou  Section  A  Response,  dated  July 
1,  2008,  at  page  9.  The  Petitioner 
submitted  deficiency  comments  on  the 
Section  C  and  D  questionnaire 
responses  of  both  respondents  on 
August  22,  2008.  From  August  1,  2008, 
through  September  3,  2008,  the 
Department  issued  supplemental 
questionnaires  to  Brother  Fastener  and 
Ningbo  Yinzhou  and  received  responses 
between  August  8,  2008,  and  September 
8,  2008. 

Surrogate  Country 

On  July  29,  2008,  the  Department 
determined  that  India,  Indonesia,  the 
Philippines,  Colombia,  and  Thailand  are 
countries  comparable  to  the  PRC  in 
terms  of  economic  development.  See 
July  29,  2008,  Letter  to  All  Interested 
Parties,  from  Scot  T.  Fullerton,  Program 
Manager,  Office  9,  AD/CVD  Operations, 
regarding  “Antidumping  Duty 
Investigation  of  Steel  Threaded  Rod 
from  the  People’s  Republic  of  China,” 
(“Surrogate  Country  Letter”),  attaching 
July  23,  2008,  Memorandum  to  Scot  T. 
Fullerton,  Program  Manager,  Office  9, 
AD/CVD  Operations,  from  Carole 
Showers,  Acting  Director,  Office  of 
Policy,  regarding  “Antidumping  Duty 
Investigation  of  Steel  Threaded  Rod 
from  the  People’s  Republic  of  China 
(PRC):  Request  for  List  of  Surrogate 
Countries.” 

On  July  29,  2008,  the  Department 
requested  comments  on  surrogate 
country  selection  from  the  interested 
parties  in  this  investigation.  On  August 

1  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company’s  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  C  requests  a  complete  listing  of  U.S.  sales. 
Section  D  requests  information  on  factors  of 
production,  and  Section  E  requests  information  on 
further  manufacturing. 
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13,  2008,  Petitioner  submitted  surrogate 
country  comments.  No  other  interested 
parties  commented  on  the  selection  of  a 
surrogate  country.  For  a  detailed 
discussion  of  the  selection  of  the 
surrogate  country,  see  “Surrogate 
Country”  section  below. 

Surrogate  Value  Comments 

On  August  21,  2008,  the  Department 
extended  the  deadline  for  interested 
parties  to  submit  surrogate  information 
with  which  to  value  the  factors  of 
production  in  this  proceeding.  On 
August  25,  2008,  Petitioner  and  Brother 
Fastener  submitted  surrogate  value 
comments.  On  September  4,  2008, 
Brother  Fastener  submitted  clarifying 
surrogate  value  comments. 

Postponement  of  Preliminary 
Determination 

On  July  15,  2008,  Petitioner 
requested,  pursuant  to  19  CFR 
351.205(b)(2)  and  (e),  for  a  50-day 
postponement  of  the  preliminary 
determination.  The  Department 
published  a  postponement  of  the 
preliminary  determination  on  July  29, 
2008.  See  Postponement  of  Preliminary 
Determination  of  Antidumping  Duty 
Investigation:  Steel  Threaded  Rod  from 
the  People’s  Republic  of  China,  73  FR 
43913  (July  29,  2008). 

Period  of  Investigation 

The  period  of  investigation  (“POI”)  is 
July  1,  2007,  through  December  31, 

2007.  This  period  corresponds  to  the 
two  most  recent  fiscal  quarters  prior  to 
the  month  of  the  filing  of  the  petition, 
March  2008.  See  19  CFR  351.204(b)(1). 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  steel  threaded  rod.  Steel 
threaded  rod  is  certain  threaded  rod, 
bar,  or  studs,  of  carbon  quality  steel, 
having  a  solid,  circular  cross  section,  of 
any  diameter,  in  any  straight  length,  that 
have  been  forged,  turned,  cold  drawn, 
cold  rolled,  machine  straightened,  or 
otherwise  cold  finished,  and  into  which 
threaded  grooves  have  been  applied.  In 
addition,  the  steel  threaded  rod,  bar,  or 
studs  subject  to  this  investigation  are 
non  headed  and  threaded  along  greater 
than  25  percent  of  their  total  length.  A 
variety  of  finishes  or  coatings,  such  as 
plain  oil  finish  as  a  temporary  rust 
protectant,  zinc  coating  (i.e.,  galvanized, 
whether  by  electroplating  or  hot 
dipping),  paint,  and  other  similar 
finishes  and  coatings,  may  be  applied  to 
the  merchandise. 

Included  in  the  scope  of  this 
investigation  are  steel  threaded  rod,  bar, 
or  studs,  in  which:  (1)  iron 
predominates,  by  weight,  over  each  of 


the  other  contained  elements;  (2)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 

•  1.80  percent  of  manganese,  or 

•  1.50  percent  of  silicon,  or 

•  1.00  percent  of  copper,  or 

•  0.50  percent  of  aluminum,  or 

•  .1.25  percent  of  chromium,  or 

•  0.30  percent  of  cobalt,  or 

•  0.40  percent  of  lead,  or 

•  1.25  percent  of  nickel,  or 

•  0.30  percent  of  tungsten,  or 

•  0.012  percent  of  boron,  or 

•  0.10  percent  of  molybdenum,  or 

•  0.10  percent  of  niobium,  or 

•  0.41  percent  of  titanium,  or 

•  0.15  percent  of  vanadium,  or 

•  0.15  percent  of  zirconium. 

Steel  threaded  rod  is  currently 

classifiable  under  subheading 
7318.15.5060  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
(“HTSUS”).  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  is 
dispositive. 

Excluded  from  the  scope  of  the 
investigation  are:  (a)  threaded  rod,  bar, 
or  studs  which  are  threaded  only  on  one 
or  both  ends  and  the  threading  covers 
25  percent  or  less  of  the  total  length; 
and  (b)  threaded  rod,  bar,  or  studs  made 
to  American  Society  for  Testing  and 
Materials  (“ASTM”)  A193  Grade  B7, 
ASTM  A193  Grade  B7M,  ASTM  A193 
Grade  B16,  or  ASTM  A320  Grade  L7. 

Non-market  Economy  Country 

For  purposes  of  initiation,  Petitioner 
submitted  LTFV  analyses  for  the  PRC  as 
a  non-market  economy  (“NME”).  See 
Initiation  Notice,  73  FR  at  17318,  17320. 
The  Department  considers  the  PRC  to  be 
a  NME  country.  See,  e.g.,  Preliminary r 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Coated  Free  Sheet  Paper 
from  the  People’s  Republic  of  China,  72 
FR  30758,  30760  (June  4,  2007), 
unchanged  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Coated 
Free  Sheet  Paper  from  the  People’s 
Republic  of  China,  72  FR  60632 
(October  25,  2007).  In  accordance  with 
section  771(18)(C)(i)  of  the  Act,  any 
determination  that  a  foreign  country  is 
an  NME  country  shall  remain  in  effect 
until  revoked  by  the  administering 
authority.  No  party  has  challenged  the 
designation  of  the  PRC  as  an  NME 
country  in  this  investigation.  Therefore, 
we  continue  to  treat  the  PRC  as  an  NME 
country  for  purposes  of  this  preliminary 
determination. 


Surrogate  Country 

When  the  Department  is  investigating 
imports  from  an  NME,  section  773(c)(1) 
of  the  Act  directs  it  to  base  normal 
value,  in  most  circumstances,  on  the 
NME  producer’s  factors  of  production 
(“FOP”)  valued  in  a  surrogate  market- 
economy  country  or  countries 
considered  to  be  appropriate  by  the 
Department.  In  accordance  with  section 
773(c)(4)  of  the  Act,  in  valuing  the 
factors  of  production,  the  Department 
shall  utilize,  to  the  extent  possible,  the 
prices  or  costs  of  factors  of  production 
in  one  or  more  market-economy 
countries  that  are  at  a  level  of  economic 
development  comparable  to  that  of  the 
NME  country  and  are  significant 
producers  of  comparable  merchandise. 
The  sources  of  the  surrogate  values  we 
have  used  in  this  investigation  are 
discussed  under  the  “Normal  Value” 
section  below. 

The  Department’s  practice  with 
respect  to  determining  economic 
comparability  is  explained  in  Policy 
Bulletin  04.1, 2  which  states  that  “OP 
(Office  of  Policy}  determines  per  capita 
economic  comparability  on  the  basis  of 
per  capita  gross  national  income,  as 
reported  in  the  most  current  annual 
issue  of  the  World  Development  Report 
(The  World  Bank).”  The  Department 
considers  the  five  countries  identified  in 
its  Surrogate  Country  List  as  “equally 
comparable  in  terms  of  economic 
development.”  See  Policy  Bulletin  04.1 
at  2.  Thus,  we  find  that  India, 

Indonesia,  the  Philippines,  Colombia, 
and  Thailand  are  all  at  an  economic 
level  of  development  equally 
comparable  to  that  of  the  PRC. 

Second,  Policy  Bulletin  04.1  provides 
some  guidance  on  identifying 
comparable  merchandise  and  selecting  a 
producer  of  comparable  merchandise. 

As  noted  in  the  Policy  Bulletin, 
“comparable  merchandise”  is  not 
defined  in  the  statute  or  the  regulations, 
since  it  is  best  determined  on  a  case-by- 
case  basis.  See  Policy  Bulletin  04.1  at  2. 
As  further  noted  in  Policy  Bulletin  04.1, 
in  all  cases,  if  identical  merchandise  is 
produced,  the  country  qualifies  as  a 
producer  of  comparable  merchandise. 

Id.  Based  on  the  data  provided  by 
Petitioner,  we  find  that  India  is  a 
producer  of  identical  merchandise,  as 
Petitioner  has  specifically  identified 
multiple  Indian  producers  of  CSTR.  See 
Petition  at  27  28  and  Exhibit  14. 
Additionally,  Petitioner  submitted 

2  See  Policy  Bulletin  04.1:  Non-Market  Economy 
Surrogate  Country  Selection  Process,  (March  1, 
2004),  [“Policy  Bulletin  04.1 ”)  at  Attachment  II  of 
the  Department’s  Surrogate  Country  Letter,  also 
available  at  http://ia.ita.doc.gov/policy/bull04- 
l.html. 
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information  for  Indian  companies  that 
produce  comparable  merchandise  and 
noted  that  the  other  potential  surrogate 
countries  such  as  Egypt,  Indonesia,  the 
Philippines,  and  Sri  Lanka  are  not 
known  manufacturers  of  CSTR.  Id. 
Because  the  Department  was  unable  to 
find  production  data,  we  are  relying  on 
export  data  as  a  substitute  for  overall 
production  data  in  this  case.  The 
Department  first  attempted  to  obtain 
export  data  for  CSTR  from  the  World 
Trade  Atlas  (“WTA”)  and  was  unable  to 
find  specific  data  for  any  of  the 
countries  on  the  Surrogate  Country  List. 
Thus,  the  Department  obtained 
worldwide  export  data  for  comparable 
steel  threaded  products. 

Specifically,  we  reviewed  export  data 
from  the  WTA  for  the  HTS  heading 
7318.15,  "Other  Screw  and  Bolt, 
Threaded,”  for  2007.  The  Department 
found  that,  of  the  countries  provided  in 
the  Surrogate  Country  List,  all  five 
countries  were  exporters  of  comparable 
merchandise:  threaded  bolt  and  screw 
products.  As  Policy  Bulletin  04.1  notes, 
it  is  normally  sufficient  to  identify 
comparable  merchandise  on  the  basis  of 
physical  differences  in  the  merchandise. 
See  Policy  Bulletin  04.1  at  3.  In  the 
instant  case,  threaded  bolt  and  screw 
products  share  similar  physical 
characteristics  with  steel  threaded  rod 
(e.g.,  they  are  all  made  by  combining 
iron,  energy,  and  some  further 
processing).  Thus,  all  countries  on  the 
Surrogate  Country  List  are  considered  as 
appropriate  surrogates  because  each 
exported  comparable  merchandise. 

The  Policy  Bulletin  04.1  also  provides 
some  guidance  in  identifying  significant 
producers  of  comparable  merchandise 
and  selecting  a  producer  of  comparable 
merchandise.  The  Policy  Bulletin  notes 
that  any  determination  of  what 
constitutes  “significant  production” 
should  be  made  consistent  with  the 
characteristics  of  world  production  of, 
and  trade  in,  comparable  merchandise 
(subject  to  the  availability  of  data  on 
these  characteristics).  See  Policy 
Bulletin  04.1  at  3.  Since  these 
characteristics  are  specific  to  the 
merchandise  in  question,  the  standard 
for  “significant  producer”  will  be 
determined  by  the  Department  on  a 
case-by-case  basis,  and  fixed  standards 
for  making  this  determination  have  not 
been  adopted.  Id. 

Further  analysis  of  export  data  was 
required  to  determine  whether  any  of 
the  countries  which  produce 
comparable  merchandise  are  significant 
producers  of  that  comparable 
merchandise.  The  WTA  data  we 
obtained  show  that,  in  2007,  worldwide 
exports  for  HTS  7318.15  from:  India 
were  approximately  51,462,357  kg; 


Indonesia  were  approximately 
12,423,935  kg;  Philippines  were 
approximately  9,943,892  kg;  and  Sri 
Lanka  were  approximately  29,977  kg. 
Furthermore,  the  Department  was 
unable  to  obtain  Egyptian  export  data 
through  WTA.  Given  the  data  noted 
above,  although  India,  Indonesia,  and 
the  Philippines  appear  to  be  significant 
producers  of  comparable  merchandise, 
no  party  in  this  proceeding  requested 
that  Indonesia  or  the  Philippines  be 
selected  as  the  surrogate  country. 

With  respect  to  data  considerations  in 
selecting  a  surrogate  country,  it  is  the 
Department’s  practice  that,  “.  .  .  if  more 
than  one  country  has  survived  the 
selection  process  to  this  point,  the 
country  with  the  best  factors  data  is 
selected  as  the  primary  surrogate 
country.”  See  Policy  Bulletin  04.1  at  4. 
Currently,  the  record  contains  surrogate 
value  information,  including  possible 
surrogate  financial  statements,  only 
from  India. 

Thus,  the  Department  is  preliminarily 
selecting  India  as  the  surrogate  country 
on  the  basis  that:  (1)  it  is  at  a  similar 
level  of  economic  development  to  the 
PRC,  pursuant  to  773(c)(4)  of  the  Act;  (2) 
it  is  a  significant  producer  of 
comparable  merchandise;  and  (3)  we 
have  reliable  data  from  India  that  we 
can  use  to  value  the  factors  of 
production.  Therefore,  we  have 
calculated  normal  value  using  Indian 
prices,  when  available  and  appropriate, 
to  value  RMB  and  IFF*  and  Ningbo 
Yinzhou’s  factors  of  production.  See 
Memorandum  to  the  File  through  Scot 
T.  Fullerton,  Program  Manager,  AD/CVD 
Operations,  Office  9,  from  Bobby  Wong, 
Senior  International  Trade  Analyst,  AD/ 
CVD  Operations,  Office  9,  regarding 
“Antidumping  Duty  Investigation  of 
Certain  Steel  Threaded  Rod  from  the 
People’s  Republic  of  China:  Selection  of 
Factor  Values,”  dated  October  1,  2008 
(“Surrogate  Value  Memorandum”). 

In  accordance  with  19  CFR 
351.301(c)(3)(i),  for  the  final 
determination  in  an  antidumping 
investigation,  interested  parties  may 
submit  publicly  available  information  to 
value  the  factors  of  production  within 
40  days  after  the  date  of  publication  of 
the  preliminary  determination.4 


3  See  the  “Affiliations"  section,  below,  regarding 
the  Department’s  determination  to  treat  RMB  and 
IFI,  Brother  Fastener's  affiliated  exporters,  as  the 
mandatory  respondent. 

4  In  accordance  with  19  CFR  351.301(c)(1),  for  the 
final  determination  of  this  investigation,  interested 
parties  may  submit  factual  information  to  rebut, 
clarify,  or  correct  factual  information  submitted  by 
an  interested  party  less  than  ten  days  before,  on,  or 
after,  the  applicable  deadline  for  submission  of 
such  factual  information.  However,  the  Department 
notes  that  19  CFR  351.301(c)(1)  permits  new 
information  only  insofar  as  it  rebuts,  clarifies,  or 


Affiliations 

We  preliminarily  findthat  IFI  and 
RMB  (collectively,  the  “RMB  and  IFI 
Group”)  and  Brother  Fastener  to  be 
affiliated  parties  within  the  meaning  of 
section  771(33)  of  the  Act.  See  Brother 
Fastener’s  August  22,  2008, 
supplemental  questionnaire  response  at 
exhibit  4.  Furthermore,  while  the 
information  on  the  record  regarding  the 
corporate  structure  of  IFI  and  RMB  is 
not  complete,  the  Department  has 
sufficient  information  to  preliminarily 
determine  that  a  significant  potential  for 
manipulation  of  price  may  exist.  See  19 
CFR  401(f)(2).  Therefore,  we 
preliminarily  find  that  they  should  be 
considered  a  single  entity  for  purposes 
of  this  investigation.  See  generally  19 
CFR  401(f).  However,  due  to  the 
business  proprietary  nature  of  this 
discussion,  for  further  analysis  and 
discussion  see  October  1,  2008, 
Memorandum  to  James  C.  Doyle, 
Director.  AD/CVD  Operations,  Office  9, 
From  Bobby  Wong,  Senior  International 
Trade  Analyst,  Through  Scot  T. 
Fullerton,  Program  Manager,  Regarding: 
Antidumping  Duty  Investigation  of 
Certain  Steel  Threaded  Rod  from  the 
People’s  Republic  of  China:  Affiliations 
of  RMB  Fasteners  Ltd.,  IFI  &  Morgan 
Ltd.,  and  Jiaxing  Brother  Fastener  Co., 
Ltd.  Subsequent  to  the  preliminary 
determination,  we  intend  to  solicit 
additional  information  from  the  RMB 
and  IFI  Group,  regarding  the  corporate 
structure  and  affiliation  for  the  final 
determination. 

For  purposes  of  the  preliminary 
determination,  we  find  that  Brother 
Fastener,  by  itself,  should  not  be 
considered  the  mandatory  respondent 
for  purposes  of  calculating  a  dumping 
margin.  We  preliminarily  determine  that 
although  Brother  Fastener  had 
knowledge  that  its  relevant  sales  were 
destined  for  the  United  States,  such 
sales  were  made  exclusively  to  its 
market  economy-located  affiliate,  the 
RMB  and  IFI  Group  (of  which  Brother 
Fastener  is  the  affiliated  manufacturing 
entity),  thereby  disqualifying  Brother 
Fastener's  price  for  use  as  the  export 
price.  It  is  the  Department’s  practice,  in 
determining  the  appropriate  respondent 
for  whom  to  calculate  a  dumping 
margin,  to  take  into  consideration  such 
issues  as  (1)  which  party  takes  title  to 


corrects  information  recently  placed  on  the  record. 
The  Department  generally  will  not  accept  the 
submission  of  additional,  previously  absent-ffom- 
the-record  alternative  surrogate  value  information 
pursuant  to  19  CFR  351.301(c)(1).  See  Glycine  from 
the  People’s  Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative  Review  and 
Final  Rescission,  in  Part.  72  FR  58809  (October  17, 
2007)  and  accompanying  Issues  and  Decision 
Memorandum  at  Comment  2. 
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the  merchandise  prior  to  the  sale,  (2) 
which  party  completes  the  sales 
negotiations,  and  (3)  which  party  sets  all 
essential  terms  of  sale.  See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Final  Partial  Affirmative 
Determination  of  Critical 
Circumstances:  Diamond  Sawhlades 
and  Parts  Thereof  from  the  People’s 
Republic  of  China,  71  FR  29303  (May 
22,  2006)  (“ Sawblades  LTFV  Final”)  and 
accompanying  Issues  and  Decision 
Memorandum  at  Comment  17. 
Accordingly,  we  find  that  Brother 
Fastener  is  not  the  appropriate 
respondent.  Rather,  we  find  that  the 
RMB  and  IFI  Group  is  the  appropriate 
respondent. 

Separate  Rates 

Additionally,  in  the  Initiation  Notice, 
the  Department  notified  parties  of  the 
application  process  by  which  exporters 
and  producers  may  obtain  separate-rate 
status  in  NME  investigations.  See 
Initiation  Notice,  73  FR  at  17321.  The 
process  requires  exporters  and 
producers  to  submit  a  separate— rate 
status  application.  The  Department’s 
practice  is  discussed  further  in  Policy 
Bulletin  05.1:  Separate-Rates  Practice 
and  Application  of  Combination  Rates 
in  Antidumping  Investigations  involving 
Non-Market  Economy  Countries,  (April 
5,  2005),  [“Policy  Bulletin  05.1”) 
available  at  http://ia.ita.doc.gov/policy/ 
bull05-l.pdf.5  However,  the  standard 
for  eligibility  for  a  separate  rate  (which 
is  whether  a  firm  can  demonstrate  an 
absence  of  both  de  jure  and  de  facto 
governmental  control  over  its  export 
activities)  has  not  changed. 

In  proceedings  involving  NME 
countries,  there  is  a  rebuttable 
presumption  that  all  companies  within 
the  country  are  subject  to  government 
control  and  thus  should  be  assessed  a 
single  antidumping  duty  rate.  See 
Polyethylene  Terephthalate  Film,  Sheet, 
and  Strip  from  the  People’s  Republic  of 


5  The  Policy  Bulletin  05.1,  states:  “{w}hile 
continuing  the  practice  of  assigning  separate  rates 
only  to  exporters,  all  separate  rates  that  the 
Department  will  now  assign  in  its  NME 
investigations  will  be  specific  to  those  producers 
that  supplied  the  exporter  during  the  period  of, 
investigation.  Note,  however,  that  one  rate  is 
calculated  for  the  exporter  and  all  of  the  producers 
which  supplied  subject  merchandise  to  it  during 
the  period  of  investigation.  This  practice  applies 
both  to  mandatory  respondents  receiving  an 
individually  calculated  separate  rate  as  well  as  the 
pool  of  non-investigated  firms  receiving  the 
weighted-average  of  the  individually  calculated 
rates.  This  practice  is  referred  to  as  the  application 
of  “combination  rates"  because  such  rates  apply  to 
specific  combinations  of  exporters  and  one  or  more 
producers.  The  cash-deposit  rate  assigned  to  an 
exporter  will  apply  only  to  merchandise  both 
exported  by  the  firm  in  question  and  produced  by 
a  firm  that  supplied  the  exporter  during  the  period 
of  investigation.”  See  Policy  Bulletin  05.1  at  6. 


China:  Final  Determination  of  Sales  at 
Less  Than  Fair  Value,  73  FR  55039, 

55040  (Sept.  24,  2008)  (PET  Film  LTFV 
Final).  It  is  the  Department’s  policy  to 
assign  all  exporters  of  merchandise 
subject  to  investigation  in  an  NME 
country  this  single  rate  unless  an 
exporter  can  demonstrate  that  it  is 
sufficiently  independent  so  as  to  be 
entitled  to  a  separate  rate.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  From  the  People’s 
Republic  of  China,  56  FR  20588  (May  6,  • 
1991);  see  also  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  From  the 
People’s  Republic  of  China,  59  FR  22585 
(May  2,  1994),  and  section  351.107(d)  of 
the  Department’s  regulations.  Shanghai 
Reeky,  Suntec  Industries,  Hangzhou 
Grand,  Shanghai  Prime,  Jianxing 
Xinyue,  CPII,  Jiashan  Zhongsheng, 
Haiyan  Dayu,  and  New  Oriental, 
(hereinafter  referred  to  as  “Separate  Rate 
Companies”),  and  Brother  Fastener  and 
Ningbo  Yinzhou,  the  mandatory 
respondents,  have  provided  company- 
specific  information  to  demonstrate  that 
they  operate  independently  of  de  jure 
and  de  facto  government  control,  and 
therefore  satisfy  the  standards  for  the 
assignment  of  a  separate  rate. 

We  have  considered  whether  each 
PRC  company  that  submitted  a  complete 
application  is  eligible  for  a  separate  rate. 
The  Department’s  separate-rate  test  is 
not  concerned,  in  general,  with 
macroeconomic/border-type  controls , 
e.g.,  export  licenses,  quotas,  and 
minimum  export  prices,  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Preserved 
Mushrooms  from  the  People’s  Republic 
of  China,  63  FR  72255,  72256 
(December  31,  1998).  The  test  focuses, 
rather,  on  controls  over  the  investment, 
pricing,  and  output  decision-making 
process  at  the  individual  firm  level.  See 
Certain  Cut-to-Length  Carbon  Steel 
Plate  from  Ukraine:  Final  Determination 
of  Sales  at  Less  than  Fair  Value,  62  FR 
61754,  61758  (November  19,  1997),  and 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  from 
the  People’s  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  61276, 
61279  (November  17,  1997). 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  of  its  export 
activities  to  be  entitled  to  a  separate 
rate,  the  Department  analyzes  each 
entity  exporting  the  subject 
merchandise  under  a  test  arising  from 
the  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 


from  the  People’s  Republic  of  China,  56 
FR  20588  (May  6,  1991)  [“Sparklers”), 
as  further  developed  in  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People’s  Republic  of  China.  59  FR  22585 
(May  2,  1994)  [“Silicon  Carbide”).  In 
accordance  with  the  separate— rates 
criteria,  the  Department  assigns  separate 
rates  in  NME  cases  only  if  respondents 
can  demonstrate  the  absence  of  both  de 
jure  and  de  facto  governmental  control 
over  export  activities. 

1 .  Absence  of  De  Jure  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  an  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter’s  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  See 
Sparklers,  56  FR  at  20589. 

The  evidence  provided  by  the 
Separate  Rate  Companies  supports  a 
preliminary  finding  of  de  jure  absence 
of  governmental  control  based  on  the 
following:  1)  an  absence  of  restrictive 
stipulations  associated  with  the 
individual  exporter’s  business  and 
export  licenses;  2)  the  applicable 
legislative  enactments  decentralizing 
control  of  the  companies;  and  3)  any 
other  formal  measures  by  the 
government  decentralizing  control  of 
companies.  See,  e.g.,  CPU’s  June  2,  2008, 
Separate  Rate  Application  (“SRA”)  at  6 
10;  Hangzhou  Grand's  May  30,  2008, 
SRA  at  5  9;  Jiaxing  Xinyue’s  June  3, 
2008,  SRA  at  9  12;  Haiyan  Dayu’s  June 
3,  2008,  SRA  at  9  12;  New  Oriental’s 
June  3,  2008,  SRA  at  9  12;  Shanghai 
Reeky’s  April  24,  2008,  SRA  at  6  11; 
Jiashan  Zhongsheng’s  June  3,  2008,  SRA 
at  9  12;  Suntec  Industries’  May  30,  2008. 
SRA  at  7  10;  Shanghai  Prime’s  May  30, 
2008,  SRA  at  7  10;  Brother  Fastener’s 
June  2,  2008,  SRA  at  7  12;  and  Ningbo 
Yinzhou’s  June  3,  2008,  SRA  at  6  10. 

2.  Absence  of  De  Facto  Control 

Typically  the  Department  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  whether  the  export  prices 
are  set  by  or  are  subject  to  the  approval 
of  a  governmental  agency;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
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proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses.  See  Silicon  Carbide,  59  FR  at 
22586-87;  see  also  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Furfuryl  Alcohol  From  the 
People’s  Republic  of  China,  60  FR 
22544,  22545  (May  8,  1995).  The 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  in 
determining  whether  respondents  are, 
in  fact,  subject  to  a  degree  of 
governmental  control  which  would 
preclude  the  Department  from  assigning 
separate  rates. 

We  determine  that,  for  the  Separate 
Rate  Companies,  the  evidence  on  the 
record  supports  a  preliminary  finding  of 
de  facto  absence  of  governmental 
control  based  on  record  statements  and 
supporting  documentation  showing  the 
following:  1)  each  exporter  sets  its  own 
export  prices  independent  of  the 
government  and  without  the  approval  of 
a  government  authority;  2)  each  exporter 
retains  the  proceeds  from  its  sales  and 
makes  independent  decisions  regarding 
disposition  of  profits  or  financing  of 
losses;  3)  each  exporter  has  the 
authority  to  negotiate  and  sign  contracts 
and  other  agreements;  and  4)  each 
exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management.  See,  e.g.,  CPU’s  June  2, 
2008,  Separate  Rate  Application 
(“SRA”)  at  exhibit  10;  Hangzhou 
Grand’s  May  30,  2008,  SRA  at  exhibit  9; 
Jiaxing  Xinyue’s  June  3,  2008,  SRA  at 
exhibit  10;  Haiyan  Dayu’s  June  3,  2008, 
SRA  at  exhibit  8;  New'  Oriental’s  June  3, 
2008,  SRA  at  exhibit  12;  Shanghai 
Reeky’s  April  24,  2008,  SRA  at  Annex 
IV-10;  Jiashan  Zhongsheng’s  June  3, 
2008,  SRA  at  exhibit  8;  Suntec 
Industries’  May  30,  2008,  SRA  at  exhibit 
9;  Shanghai  Prime’s  May  30,  2008,  SRA 
at  exhibit  10;  Ningbo  Yinzhou’s  June  3, 
2008,  SRA  at  exhibit  10;  and  Brother 
Fastener’s  June  2,  2008,  SRA  at  exhibit 
9. 

As  the  Department  has  preliminarily 
determined  that  the  RMB  and  IFI  Group 
is  properly  considered  the  seller  of  the 
subject  merchandise  for  purposes  of 
calculating  a  dumping  margin,  and 
because  we  have  changed  the 
designation  of  the  appropriate  party  to 
serve  as  the  mandatory  respondent,  we 
are  preliminarily  granting  RMB  and  IFI 
Group  a  separate  rate.  Although  the 
information  on  the  record 
demonstrating  the  RMB  and  IFI  Group’s 
eligibility  for  a  separate  rate  is  not 
complete,  as  information  regarding  « 
separate  rate  status  was  submitted  by  its 
producer,  Brother  Fastener,  the 
Department  finds  that  it  cannot 
preliminarily  deny  the  RMB  and  IFI 


Group  a  separate  rate  because  the 
Department  did  not  specifically  ask  for 
additional  information  to  determine  the 
RMB  and  IFI  Group’s  separate  rate 
eligibility.  Thus,  we  intend  to  request 
additional  information  from  the  RMB 
and  IFI  Group  subsequent  to  the 
preliminary  determination  in  order  to 
determine  the  RMB  and  IFI  Group’s 
separate  rate  status  for  the  final 
determination.  Moreover,  as  mentioned 
above,  because  we  have  determined  that 
Brother  Fastener  had  no  sales  of  subject 
merchandise  to  unaffiliated  purchasers 
during  the  POl,  we  preliminarily 
determine  that  Brother  Fastener  is  not 
eligible  to  receive  a  separate  rate. 

With  respect  to  Shanghai  Prime,  in  its 
September  16,  2008,  separate  rates 
supplemental  questionnaire  response,  it 
explained  that  a  State-owned  Assets 
Supervision  and  Administration 
Commission  (“SASAC”)-run  company 
is  a  minority  shareholder  in  the 
company.  Furthermore,  Shanghai  Prime 
stated  that,  the  SASAC-run  company  is 
entitled  to  profit  distributions  and 
attends  and  participates  in  appointing 
directors  at  shareholder  meetings. 
However,  Shanghai  Prime  stated  that 
the  SASAC-run  company  does  impose 
limitations  or  provide  instructions  to 
the  management  of  Shanghai  Prime.  See 
Shanghai  Prime’s  September  16,  2008, 
Separate  Rate  Supplemental 
Questionnaire  Response.  While  the 
Department  remains  concerned  about 
the  potential  for  state  control,  we  find 
that  the  record  of  the  instant 
investigation  does  not  support  the 
conclusion  that  Shanghai  Prime 
operates  under  government  control. 
Therefore,  the  Department  is 
preliminarily  granting  Shanghai  Prime  a 
separate  rate,  but  will  continue  to  gather 
information  regarding  government 
control  over  Shanghai  Prime  for  the 
purposes  of  the  final  determination. 

Tne  evidence  placed  on  the  record  of 
this  investigation  by  the  Separate  Rate 
Companies  demonstrates  an  absence  of 
de  jure  and  de  facto  government  control 
with  respect  to  each  of  the  exporter’s 
exports  of  the  merchandise  under 
investigation,  in  accordance  with  the 
criteria  identified  in  Sparklers  and 
Silicon  Carbide.  As  a  result,  we  have 
granted  the  Separate  Rate  Companies  a 
weighted-average  margin  based  on  the 
experience  of  mandatory  respondents 
and  excluding  any  de  minimis  or  zero 
rates  or  rates  based  on  total  AFA  for  the 
purposes  of  this  preliminary 
determination.  In  addition,  for  the 
reasons  outlined  above,  we  have 
preliminarily  granted  the  RMB  and  IFI 
Group  separate  rate  status  and  assigned 
the  RMB  and  IFI  Group  a  separate  rate 
as  a  single  entity. 


Application  of  Facts  Otherwise 
Available  and  Total  Adverse  Facts 
Available: 

The  PRC-Wide  Entity  -  PRC-Wide  Rate 

The  Department  has  data  that  indicate 
there  were  more  exporters  of  subject 
steel  threaded  rod  from  the  PRC  than 
those  indicated  in  the  response  to  our 
request  for  Q&V  information  during  the 
POI.  See  Respondent  Selection 
Memorandum.  We  issued  our  request 
for  Q&V  information  to  417  potential 
Chinese  exporters  of  the  subject 
merchandise,  in  addition  to  posting  the 
Q&V  questionnaire  on  the  Department’s 
website.  See  Q&V  Delivery  Memo. 

While  information  on  the  record  of  this 
investigation  indicates  that  there  are 
numerous  producers/exporters  of 
subject  steel  threaded  rod  in  the  PRC, 
we  received  only  nineteen  timely  filed 
Q&V  responses.  Although  all  exporters 
wrere  given  an  opportunity  to  provide 
Q&V  information,  not  all  exporters 
provided  a  response  to  the  Department’s 
Q&V  letter.  Therefore,  the  Department 
has  preliminarily  determined  that  there 
were  exporters/producers  of  the  subject 
merchandise  during  the  POI  from  the 
PRC  that  did  not  respond  to  the 
Department’s  request  for  information. 

We  have  treated  these  PRC  producers/ 
exporters  as  part  of  the  PRC-wide  entity 
because  they  did  not  qualify  for  a 
separate  rate.  See,  e.g.,  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value,  Postponement  of  Final 
Determination,  and  Preliminary  Partial 
Determination  of  Critical 
Circumstances:  Diamond  Sawblades 
and  Parts  Thereof  From  the  People’s 
Republic  of  China,  70  FR  77121,  77128 
(December  29,  2005),  and  unchanged  in 
Sawblades  LTFV  Final. 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  (A)  withholds 
information  that  has  been  requested  by 
the  Department,  (B)  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  or  manner  requested,  subject  to 
subsections  782(c)(1)  and  (e)  of  the  Act, 
(C)  significantly  impedes  a  proceeding 
under  the  antidumping  statute,  or  (D) 
provides  such  information  but  the 
information  cannot  be  verified,  the 
Department  shall,  subject  to  subsection 
782(d)  of  the  Act,  use  facts  otherwise 
available  in  reaching  the  applicable 
determination. 

Information  on  the  record  of  this 
investigation  indicates  that  the  PRC¬ 
wide  entity  was  non-responsive. 

Certain  companies  did  not  respond  to 
our  questionnaire  requesting  Q&V 
information.  As  a  result,  pursuant  to 
section  776(a)(2)(A)  of  the  Act,  we  find 
that  the  use  of  facts  available  is 
appropriate  to  determine  the  PRC-wide 
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rate.  See  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value, 

Affirmative  Preliminary  Determination 
of  Critical  Circumstances  and 
Postponement  of  Final  Determination: 
Certain  Frozen  Fish  Fillets  from  the 
Socialist  Republic  of  Vietnam,  68  FR 
4986  (January  31,  2003),  unchanged  in 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value  and  Affirmative 
Critical  Circumstances:  Certain  Frozen 
Fish  Fillets  from  the  Socialist  Republic 
of  Vietnam,  68  FR  37116  (June  23, 

2003). 

Section  776(b)  of  the  Act  provides 
that,  in  selecting  from  among  the  facts 
otherwise  available,  the  Department 
may  employ  an  adverse  inference  if  an 
interested  party  fails  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  requests  for  information.  See 
Statement  of  Administrative  Action, 
accompanying  the  Uruguay  Round 
Agreements  Act  (“URAA”),  H.R.  Rep. 

No.  103-316,  870  (1994)  (“SAA”);  see 
also  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
Products  from  the  Russian  Federation, 

65  FR  5510,  5518  (February  4,  2000).  We 
find  that,  because  the  PRC-wide  entity 
did  not  respond  to  our  requests  for 
information,  it  has  failed  to  cooperate  to 
the  best  of  its  ability.  Therefore,  the 
Department  preliminarily  finds  that,  in 
selecting  from  among  the  facts  available, 
an  adverse  inference  is  appropriate. 

When  employing  an  adverse 
inference,  section  776  indicates  that  the 
Department  may  rely  upon  information 
derived  from  the  petition,  the  final 
determination  from  the  LTFV 
investigation,  a  previous  administrative 
review,  or  any  other  information  placed 
on  the  record.  In  selecting  a  rate  for 
adverse  facts  available  (“AFA”),  the 
Department  selects  a  rate  that  is 
sufficiently  adverse  to  ensure  that  the 
uncooperative  party  does  not  obtain  a 
more  favorable  result  by  failing  to 
cooperate  than  if  it  had  fully 
cooperated.  It  is  the  Department’s 
practice  to  select,  as  AFA,  the  higher  of 
the  (a)  highest  margin  alleged  in  the 
petition,  or  (b)  the  highest  calculated 
rate  of  any  respondent  in  the 
investigation.  See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 

Certain  Cold-Rolled  Carbon  Quality 
Steel  Products  from  the  People’s 
Republic  of  China,  65  FR  34660  (May 
21,  2000)  and  accompanying  Issues  and 
Decision  Memorandum,  at  “Facts 
Available.”  As  AFA,  we  have 
preliminarily  assigned  to  the  PRC-wide 
entity  a  rate  of  206.00  percent,  the 
highest  calculated  rate  from  the  petition. 
The  Department  preliminarily 
determines  that  this  information  is  the 


most  appropriate  from  the  available 
sources  to  effectuate  the  purposes  of 
AFA.  The  Department’s  reliance  on  the 
petition  rate  to  determine  an  AFA  rate 
is  subject  to  the  requirement  to 
corroborate  secondary  information.6 

Corroboration 

Section  776(c)  of  the  Act  provides 
that,  when  the  Department  relies  on 
secondary  information  rather  than  on 
information  obtained  in  the  course  of  an 
investigation  as  facts  available,  it  must, 
to  the  extent  practicable,  corroborate 
that  information  from  independent 
sources  reasonably  at  its  disposal. 
Secondary  information  is  described  in 
the  SAA  as  “information  derived  from 
the  petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise.”7  The  SAA 
explains  that  to  “corroborate”  means 
simply  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  Id.  The 
SAA  also  explains  that  independent 
sources  used  to  corroborate  may 
include,  for  example,  published  price 
lists,  official  import  statistics  and  U.S. 
Customs  and  Border  Protection  (“CBP”) 
data,  and  information  obtained  from 
interested  parties  during  the  particular 
investigation.  Id.  To  corroborate 
secondary  information,  the  Department 
will,  to  tbe  extent  practicable,  examine 
the  reliability  and  relevance  of  the 
information  used.8 

The  AFA  rate  that  the  Department 
used  is  from  the  petition.9  Petitioners’ 
methodology  for  calculating  the  export 
price  (“EP”)  and  NV  in  the  petition  is 
discussed  in  the  initiation  notice.10  To 
corroborate  the  AFA  margin  we  have 
selected,  we  compared  that  margin  to 
the  margins  we  found  for  the  two 
cooperating  respondents.  We  found  that 


6  See  the  “Corroboration”  section  below. 

7  See  SAA  at  870. 

8  See  Tapered  Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  from  fapan,  and  Tapered 
Roller  Bearings,  Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof,  from  Japan; 
Preliminary  Results  of  Antidumping  Duty 
Administrative  Reviews  and  Partial  Termination  of 
Administrative  Reviews,  61  FR  57391,  57392 
(November  6, 1996),  unchanged  in  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished  and 
Unfinished,  From  Japan,  and  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in  Outside  Diameter, 
and  Components  Thereof,  From  Japan:  Final 
Results  of  Antidumping  Duty  Administrative 
Reviews  and  Termination  in  Part:,  62  FR  11825 
(March  13, 1997). 

9  See  Petition  for  Imposition  of  Antidumping 
Duties  on  Certain  Steel  Threaded  Rod  from  the 
People’s  Republic  of  China,  dated  March  5,  2008, 
at  Volume  II,  Exhibit  23. 

10  See  Initiation  Notice,  73  FR  at  17318  and 
17320. 


the  margin  of  206.00  percent  has 
probative  value  because  it  is  in  the 
range  of  margins  we  found  for  the 
cooperating  mandatory  respondents.  See 
RMB/IFI  Group  Analysis  Memorandum 
at  page  1,  and  Ningbo  Yinzhou  Analysis 
Memorandum  at  page  1.  Accordingly, 
we  find  that  the  rate  of  206.00  percent 
is  corroborated  within  the  meaning  of 
section  776(c)  of  the  Act. 

Consequently,  we  are  applying  206.00 
percent  as  the  single  antidumping  rate 
to  the  PRC-wide  entity.  The  PRC-wide 
rate  applies  to  all  entries  of  the 
merchandise  under  investigation  except 
for  entries  from  the  RMB  and  IF1  Group, 
Ningbo  Yinzhou,  and  the  separate  rate 
applicants  receiving  a  separate  rate. 

Margin  for  the  Separate  Rate 
Companies 

The  Department  received  timely  and 
complete  separate  rate  applications  from 
the  Separate  Rate  Companies,  who  are 
all  exporters  of  subject  steel  threaded 
rod  from  the  PRC,  which  were  not 
selected  as  mandatory  respondents  in 
this  investigation.  Through  the  evidence 
in  their  applications,  these  companies 
have  demonstrated  their  eligibility  for  a 
separate  rate,  as  discussed  above. 
Consistent  with  the  Department’s 
practice,  as  the  separate  rate,  we  have 
established  a  margin  for  the  Separate 
Rate  Companies  based  on  the  rate  we 
calculated  for  the  cooperating 
mandatory  respondents,  RMB  &  IFI 
Group  and  Ningbo  Yinzhou.11 
Companies  receiving  this  rate  are 
identified  by  name  in  the  “Suspension 
of  Liquidation”  section  of  this  notice. 

Date  of  Sale 

RMB  &  IFI  Group  and  Ningbo 
Yinzhou  both  reported  that  the  date  of 
sale  was  determined  by  the  invoice  date. 
See  Section  351 .401  (i)  of  the 
Department’s  regulations  states  that, 
“{i}n  identifying  the  date  of  sale  of  the 
subject  merchandise  or  foreign  like 
product,  the  Secretary  normally  will  use 
the  date  of  invoice,  as  recorded  in  the 
exporter  or  producer’s  records  kept  in 
the  ordinary  course  of  business.” 
However,  tbe  Secretary  may  use  a  date 
other  than  the  date  of  invoice  if  the 
Secretary  is  satisfied  that  a  different 
date  better  reflects  the  date  on  which 
the  exporter  or  producer  establishes  the 
material  terms  of  sale.  See  19  CFR 


11  See,  e.g.,  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Partial  Affirmative 
Determination  of  Critical  Circumstances:  Certain 
Polyester  Staple  Fiber  from  the  People's  Republic  of 
China,  71  FR  77373,  77377  (December  26,  2006), 
unchanged  in  Final  Determination  of  Sales  at  Less 
Than  Fair  Value  and  Partial  Affirmative 
Determination  of  Critical  Circumstances:  Certain 
Polyester  Staple  Fiber  from  the  People's  Republic  of 
China,  72  FR  19690  (April  19,  2007). 
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351.40l(i);  see  also  Allied  Tube  and 
Conduit  Corp.  v.  United  States,  132  F. 
Supp.  2d  1087,  1090-1093  (CIT  2001) 

(“ Allied  Tube”). 

The  date  of  sale  is  generally  the  date 
on  which  the  parties  agree  upon  all 
substantive  terms  of  the  sale.  This 
normally  includes  the  price,  quantity, 
delivery  terms  and  payment  terms.  In 
Allied  Tube,  the  Court  of  International 
Trade  (“CIT”)  noted  that  a  “party 
seeking  to  establish  a  date  of  sale  other 
than  invoice  date  bears  the  burden  of 
producing  sufficient  evidence  to 
satisff  v }  ’  the  Department  that  a  different 
date  better  reflects  the  date  on  which 
the  exporter  or  producer  establishes  the 
material  terms  of  sale.’”  Allied  Tube  132 
F.  Supp.  2d  at  1090  (quoting  19  CFR 
351.401(0).  In  order  to  simplify  the 
determination  of  date  of  sale  for  both 
the  respondent  and  the  Department  and 
in  accordance  with  19  CFR  351 .401  (i), 
the  date  of  sale  will  normally  be  the 
date  of  the  invoice,  as  recorded  in  the 
exporter’s  or  producer’s  records  kept  in 
the  ordinary  course  of  business,  unless 
satisfactory  evidence  is  presented  that 
the  exporter  or  producer  establishes  the 
material  terms  of  sale  on  some  other 
date.  In  other  words,  the  date  of  the 
invoice  is  the  presumptive  date  of  sale, 
although  this  presumption  may  be 
overcome.  For  instance,  in  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  Intent  to 
Rescind  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Bar  from  India, 
72  FR  10151  (March  7,  2007), 
unchanged  in  Notice  of  Final  Results 
and  Final  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Bar  from 
India,72  FR  51595  (September  10, 

2007),  the  Department  used  the  date  of 
the  purchase  order  as  the  date  of  sale 
because  the  terms  of  sale  were 
established  at  that  point.  In  this  case,  as 
the  Department  found  no  evidence 
contrary  to  RMB  &  IFI  Group  and 
Ningbo  Yinzhou’s  claims  that  invoice 
date  was  the  appropriate  date  of  sale, 
the  Department  used  invoice  date  as  the 
date  of  sale  for  this  preliminary 
determination. 

Fair  Value  Comparison 

To  determine  whether  sales  of  subject 
steel  threaded  rod  to  the  United  States 
by  the  RMB  and  IFI  Group  and  Ningbo 
Yinzhou  were  made  at  less  than  fair 
value,  wre  compared  export  price  (“EP”) 
to  normal  value  (“NV”),  as  described  in 
the  “U.S.  Price”  and  “Normal  Value” 
sections  of  this  notice. 


U.S.  Price 

For  RMB  and  IFI  Group  and  Ningbo 
Yinzhou,  we  based  U.S.  price  on  EP  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  first  sale  to  an 
unaffiliated  purchaser  was  made  prior 
to  importation,  and  constructed  export 
price  (“CEP”)  was  not  otherwise 
warranted  by  the  facts  on  the  record.  We 
calculated  EP  based  on  the  packed  price 
from  the  RMB  and  IFI  Group  and 
Ningbo  Yinzhou  to  the  first  unaffiliated 
customer  in  the  United  States.  Where 
applicable,  we  deducted  discounts,  PRC 
brokerage  costs,  incurred  international 
freight  costs,  and  marine  insurance  costs 
from  the  starting  price  (gross  unit  price), 
in  accordance  with  section  772(c)  of  the 
Act. 

For  a  complete  discussion  of  the 
calculation  of  the  U.S.  price  for  the  RMB 
and  IFI  Group  and  Ningbo  Yinzhou,  see 
RMB  and  IFI  Group  Analysis 
Memorandum  and  Ningbo  Yinzhou 
Analysis  Memorandum. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
NV  using  a  FOP  methodology  if  the 
merchandise  is  exported  from  an  NME 
and  the  information  does  not  permit  the 
calculation  of  NV  using  home-market 
prices,  third-country  prices,  or 
constructed  value  under  section  773(a) 
of  the  Act.  The  Department  bases  NV  on 
the  FOP  because  the  presence  of 
government  controls  on  various  aspects 
of  non-market  economies  renders  price 
comparisons  and  the  calculation  of 
production  costs  invalid  under  the 
Department’s  normal  methodologies. 

Factor  Valuation  Methodology 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on  FOP 
data  reported  by  Ningbo  Yinzhou  and 
the  RMB  and  IFI  Group.  To  calculate 
NV,  we  multiplied  the  reported  per-unit 
factor-consumption  rates  by  publicly 
available  surrogate  values  (except  as 
discussed  below).  In  selecting  the 
surrogate  values,  we  considered  the 
quality,  specificity,  and 
contemporaneity  of  the  data.  See,  e.g., 
Fresh  Garlic  From  the  People's  Republic 
of  China:  Final  Results  of  Antidumping 
Duty  New  Shipper  Review,  67  FR  721 39 
(December  4,  2002),  and  accompanying 
Issues  and  Decision  Memorandum  at 
Comment  6  ;  and  Final  Results  of  First 
New  Shipper  Review  and  First 
Antidumping  Duty  Administrative 
Review:  Certain  Preserved  Mushrooms 
From  the  People’s  Republic  of  China,  66 
FR  31204  (June  11,  2001),  and 
accompanying  Issues  and  Decision 
Memorandum  at  Comment  5.  A  detailed 


description  of  all  surrogate  values  used 
for  Ningbo  Yinzhou  and  the  RMB  and 
IFI  Group  can  be  found  in  the  Surrogate 
Value  Memorandum,  Ningbo  Yinzhou 
Analysis  Memorandum,  and  RMB  and 
IFI  Group  Analysis  Memorandum. 

For  this  preliminary  determination,  in 
accordance  with  the  Department’s 
practice,  we  used  data  from  the  Indian 
Import  Statistics  and  other  publicly 
available  Indian  sources  in  order  to 
calculate  surrogate  values  for  Ningbo 
Yinzhou  and  the  RMB  and  IFI  Group’s 
FOPs  (direct  materials,  energy,  and 
packing  materials)  and  certain 
movement  expenses.  In  selecting  the 
best  available  information  for  valuing 
FOPs  in  accordance  with  section 
773(c)(1)  of  the  Act,  the  Department’s 
practice  is  to  select,  to  the  extent 
practicable,  surrogate  values  which  are 
non-export  average  values,  most 
contemporaneous  with  the  POI, 
product-specific,  and  tax-exclusive. 

See,  e.g.,  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value,  Negative  Preliminary 
Determination  of  Critical  Circumstances 
and  Postponement  of  Final 
Determination:  Certain  Frozen  and 
Canned  Warmwater  Shrimp  From  the 
Socialist  Republic  of  Vietnam,  69  FR 
42672,  42682  (July  16,  2004),  unchanged 
in  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Frozen  and 
Canned  Warmwater  Shrimp  from  the 
Socialist  Republic  of  Vietnam,  69  FR 
71005  (December  8,  2004).  The  record 
shows  that  data  in  the  Indian  Import 
Statistics,  as  well  as  those  from  the 
other  Indian  sources,  are 
contemporaneous  with  the  POI, 
product-specific,  and  tax-exclusive.  In 
those  instances  where  we  could  not 
obtain  publicly  available  information 
contemporaneous  to  the  POI  with  which 
to  value  factors,  we  adjusted  the 
surrogate  values  using,  where 
appropriate,  the  Indian  Wholesale  Price 
Index  (“WPI”)  as  published  in  the 
International  Financial  Statistics  of  the 
International  Monetary  Fund. 

Furthermore,  with  regard  to  the 
Indian  import-based  surrogate  values, 
we  have  disregarded  import  prices  that 
we  have  reason  to  believe  or  suspect 
may  be  subsidized.  We  have  reason  to 
believe  or  suspect  that  prices  of  inputs 
from  Indonesia,  South  Korea,  and 
Thailand  may  have  been  subsidized.  We 
have  found  in  other  proceedings  that 
these  countries  maintain  broadly 
available,  non-industry-specific  export 
subsidies  and,  therefore,  it  is  reasonable 
to  infer  that  all  exports  to  all  markets 
from  these  countries  may  be  subsidized. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Negative  Final  Determination  of  Critical 
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Circumstances:  Certain  Color  Television 
Receivers  From  the  People’s  Republic  of 
China,  69  FR  20594  (April  16,  2004)  and 
accompanying  Issues  and  Decision 
Memorandum  at  Comment  7  (“CTVs 
from  the  PRC’).  Further,  guided  by  the 
legislative  history,  it  is  the  Department’s 
practice  not  to  conduct  a  formal 
investigation  to  ensure  that  such  prices 
are  not  subsidized.  See  H.R.  Rep.  100- 
576  at  590  (1988).  Rather,  the 
Department  bases  its  decision  on 
information  that  is  available  to  it  at  the 
time  it  makes  its  determination.  See 
Polyethylene  Terephthalate  Film,  Sheet, 
and  Strip  from  the  People’s  Republic  of 
China:  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value,  73  FR 
24552,  24559  (May  5,  2008),  unchanged 
in  PET  Film  LTFV  Final.  Therefore,  we 
have  not  used  prices  from  these 
countries  in  calculating  the  Indian 
import-based  surrogate  values. 
Additionally,  we  disregarded  prices 
from  NME  countries.  Finally,  imports 
that  were  labeled  as  originating  from  an 
“unspecified”  country  were  excluded 
from  the  average  value,  because  the 
Department  could  not  be  certain  that 
they  were  not  from  either  an  NME 
country  or  a  country  with  general  export 
subsidies. 

The  Department  used  the  Indian 
Import  Statistics  to  value  the  raw 
material  and  packing  material  inputs 
that  Ningbo  Yinzhou  and  the  RMB  and 
IFI  Group  used  to  produce  the  subject 
merchandise  during  the  POI,  except 
where  listed  below. 

For  direct,  indirect,  and  packing 
labor,  consistent  with  19  CFR 
351.408(c)(3),  we  used  the  PRC 
regression-based  wage  rate  as  reported 
on  Import  Administration’s  home  page, 
Import  Library,  Expected  Wages  of 
Selected  NME  Countries,  revised  in  May 
2008,  see  Corrected  2007  Calculation  of 
Expected  Non-Market  Economy  Wages, 
73  FR  27795  (May  14.  2008),  and  http:// 
ia.ita.doc.gov/wages/index.html.  The 
source  of  these  wage-rate  data  on  the 
Import  Administration’s  web  site  is  the 
Yearbook  of  Labour  Statistics  2005,  ILO 
(Geneva:  2007),  Chapter  5B:  Wages  in 
Manufacturing.  Because  this  regression- 
based  wage  rate  does  not  separate  the 
labor  rates  into  different  skill  levels  or 
types  of  labor,  we  have  applied  the  same 
wage  rate  to  all  skill  levels  and  types  of 
labor  reported  by  the  respondents. 

We  valued  truck  freight  expenses 
using  a  per-unit  average  rate  calculated 
from  data  on  the  following  Web  site: 
http://www.infobanc.com/logistics/ 
logtruck.htm.  The  logistics  section  of 
this  Web  site  contains  inland  freight 
truck  rates  between  many  large  Indian 
cities.  Since  this  value  is  not 


contemporaneous  with  the  POI,  we 
deflated  the  rate  using  WPI. 

We  valued  international  freight 
shipping  expenses  using 
contemporaneous  rates  reported  by 
Maersk  Line  Shipping.  Where 
applicable,  for  each  respondent,  the 
Department  used  the  international 
freight  rates  reported  for  each 
corresponding  origin  and  destination 
ports  for  each  month  of  the  POI. 

We  valued  electricity  using  price  data 
for  small,  medium,  and  large  industries, 
as  published  by  the  Central  Electricity 
Authority  of  the  Government  of  India  in 
its  publication  titled  Electricity  Tariff  & 
Duty  and  Average  Rates  of  Electricity 
Supply  in  India,  dated  July  2006.  These 
electricity  rates  represent  actual 
country-wide,  publicly-available 
information  on  tax-exclusive  electricity 
•rates  charged  to  industries  in  India. 

Since  the  rates  are  not  contemporaneous 
with  the  POI,  we  inflated  the  values 
using  the  WPI. 

To  value  water,  the  Department  used 
data  from  the  Maharashtra  Industrial 
Development  Corporation  (http:// 
www.midindia.orgwww.midcindia.org) 
since  it  includes  a  wide  range  of 
industrial  water  tariffs.  This  source 
provides  386  industrial  water  rates 
within  the  Maharashtra  province  from 
June  2003:  193  of  the  water  rates  were 
for  the  “inside  industrial  areas”  usage 
category  and  193  of  the  water  rates  were 
for  the  “outside  industrial  areas”  usage 
category.  Because  the  value  was  not 
contemporaneous  with  the  POR,  we 
used  WPI  data  to  inflate  the  rate  to  be 
contemporaneous  to  the  POI. 

We  valued  diesel  using  the  rates 
provided  by  the  OECD’s  International 
Energy  Agency’s  publication:  Key  World 
Energy  Statistics  from  2004  and  2005. 
The  prices  are  based  on  2004  and  2005 
first  quarter  prices  of  automotive  diesel 
fuel  retail  prices,  thus  we  used  WPI  data 
to  inflate  the  price  to  be 
contemporaneous  to  the  POI. 

We  valued  brokerage  and  handling 
using  a  simple  average  of  the  brokerage 
and  handling  costs  that  were  reported  in 
public  submissions  that  were  filed  in 
three  antidumping  duty  cases. 
Specifically,  we  averaged  the  public 
brokerage  and  handling  expenses 
reported  by  Agro  Dutch  Industries  Ltd. 
in  the  antidumping  duty  administrative 
review  of  certain  preserved  mushrooms 
from  India,  Kejirwal  Paper  Ltd.  in  the 
LTFV  investigation  of  certain  lined 
paper  products  from  India,  and  Essar 
Steel  in  the  antidumping  duty 
administrative  review  of  hot-rolled 
carbon  steel  flat  products  from  India. 

See  Certain  Preserved  Mushrooms  From 
India:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  71  FR 


10646  (March  2,  2006);  see  also  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value,  Postponement  of 
Final  Determination,  and  Affirmative 
Preliminary  Determination  of  Critical 
Circumstances  in  Part:  Certain  Lined 
Paper  Products  From  India,  71  FR  19706 
(April  17,  2006),  unchanged  in  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  and  Negative 
Determination  of  Critical 
Circumstances:  Certain  Lined  Paper 
Products  from  India,  71  FR  45012 
(August  8,  2006)  and  Certain  hot-RoIled 
Carbon  Steel  Flat  Products  From  India: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  71  FR 
2018.2021  (January  12,  2006) 

(unchanged  in  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  From  India: 
Final  Results  of  Antidumping 
Administrative  Review,  71  FR  40694 
(July  18,  2006).  Since  the  resulting  value 
is  not  contemporaneous  with  the  POI, 
we  inflated  the  rate  using  the  WPI. 

To  value  marine  insurance,  the 
Department  used  data  from  RGJ 
Consultants  (http:// 

www.rjgconsultants.com/).  This  source 
provides  information  regarding  the  per- 
value  rates  of  marine  insurance  of 
imports  and  exports  to/from  various 
countries. 

To  value  factory  overhead,  selling, 
general,  and  administrative  expenses, 
and  profit,  we  used  the  average  of  two 
audited  2006-2007  financial  statements: 
Deepak  Fasteners  and  Nasco  Steel, 
producers  in  India  of  merchandise 
comparable  to  steel  threaded  rod.  For  a 
detailed  discussion  of  all  surrogate 
values  used  for  this  preliminary 
determination,  see  October  1,  2008, 
Surrogate  Value  Memorandum. 

Use  of  Facts  Available 

Section  776(a)(1)  of  the  Act  mandates 
that  the  Department  use  facts  available 
if  necessary  information  is  not  available 
on  the  record  of  an  antidumping 
proceeding.  In  this  review,  Ningbo 
Yinzhou  reported  that  it  used  tolling 
companies  to  finish  subject  steel 
threaded  rod  sold  to  the  U.S.  during  the 
POI.  See  July  1,  2008,  Ningbo  Yinzhou 
questionnaire  response  at  3. 
Furthermore,  Ningbo  Yinzhou  did  not 
report  the  factors  of  production 
associated  with  the  inputs  consumed  by 
its  unaffiliated  tolling  companies  during 
the  finishing  process,  which  are 
necessary  to  the  Department’s 
calculation  of  normal  value.  Therefore, 
pursuant  to  section  776(a)(2)(B)  of  the 
Act,  Ningbo  Yinzhou  failed  to  provide 
information  relevant  to  the 
Department’s  analysis.  Thus,  consistent 
with  section  782(d)  of  the  Act,  the 
Department  has  determined  it  necessary 
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to  apply  facts  otherwise  available  to 
value  zinc  plated  and  hot-dip 
galvanizing  finishes  for  subject  steel 
threaded  rods  sold  to  the  United  States 
during  the  POI.  To  account  for  the 
finishing  costs  associated  Ningbo 
Yinzhou’s  zinc-plating  and  hot-dip 
galvanized  steel  threaded  rod  sold  to  the 
U.S.  during  the  POI,  the  Department  has 
preliminarily  determined  to  apply  the 
reported  cost  of  galvanizing  rebar,12 
reported  by  Galrebars.com,  a  trade 
association  in  India,  to  value  to  the 
factors  associated  with  galvanizing  steel 
threaded  rod.  See  Surrogate  Value 
Memorandum  at  exhibit  4.  However, 
subsequent  to  the  preliminary 


determination,  the  Department  intends 
to  request  additional  information  from 
Ningbo  Yinzhou  regarding  the  factors  of 
production  consumed  in  galvanizing 
steel  threaded  rod  for  the  purposes  of 
the  final  determination. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars,  in  accordance  with  section 
773A(a)  of  the  Act,  based  on  the 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Verification 

As  provided  in  section  782(i)(l)  of  the 
Act,  we  intend  to  verify  the  information 


upon  which  we  will  rely  in  making  our 
final  determination. 

Combination  Rates 

In  the  Initiation  Notice,  the 
Department  stated  that  it  would 
calculate  combination  rates  for  certain 
respondents  that  are  eligible  for  a 
separate  rate  in  this  investigation.  See 
Initiation  Notice,  72  FR  at  60806.  This 
practice  is  described  in  Policy  Bulletin 
05.1,  available  at  http://ia.ita.doc.gov/. 

Preliminary  Determination 

The  weighted-average  dumping 
margins  are  as  follows: 


Certain  Steel  Threaded  Rod  from  the  PRC 


Exporter 


Producer  \  Weighted-Average  Margin 


RMB  Fasteners  Ltd.,  and  IFI  &  Morgan  Ltd.  (“RMB  and  IFI  Group”) 
Ningbo  Yinzhou  Foreign  Trade  Co.  Ltd . 

Separate  Rates  Entities . 

Shanghai  Reeky  International  Trading  Co.,  Ltd . 


Suntec  Industries  Co.,  Ltd . 

Hangzhou  Grand  Imp.  &  Exp.  Co.,  Ltd . 

Shanghai  Prime  Machinery  Co.  Ltd . 

Jiaxing  Xinyue  Standard  Part  Co.,  Ltd . 

Certified  Products  International  Inc . 

Zhejiang  New  Oriental  Fastener  Co.,  Ltd . 

Jiashan  Zhongsheng  Metal  Products  Co.,  Ltd. 
Haiyan  Dayu  Fasteners  Co.,  Ltd . 


Jiaxing  Brother  Fastener  Co.,  j 
Ltd.  (aka  Jiaxing  Brother 
Standard  Parts  Co.,  Ltd.) 
Zhejiang  Guorui  Industry  Co., 
Ltd.;  or  Ningbo  Daxie 
Chuofeng  Industrial 
Development  Co.  Ltd. 

Producer  j 
Shanghai  Xiangrong 
International  Trading  Co.,  Ltd.; 

Shanghai  Xianglong 
International  Trading  Co.,  Ltd.; 
Pighu  City  Zhapu  Screw  Cap 
Factory;  or  Jiaxing  Xinyue 
Standard  Part  Co.,  Ltd. 
Jiaxing  Xinyue  Standard  Part 
Co.,  Ltd.;  or  Haiyan  County 
No.  1  Fasteners  Factory 
Zhapu  Creative  Standard  Parts 
Material  Co.,  Ltd. 
Haiyan  Yida  Fasteners  Co., 
Ltd.;  or  Jiaxing  Xinyue 
Standard  Part  Co.,  Ltd. 
Jiaxing  Xinyue  Standard  Part 
Co.,  Ltd. 

Jiashan  Zhongsheng  Metal 
Products  Co.,  Ltd.;  or  Jiaxing 
Xinyue  Standard  Part  Co.,  Ltd. 
Zhejiang  New  Oriental 
Fastener  Co.,  Ltd. 
Jiashan  Zhongsheng  Metal 
Products  Co.,  Ltd. 
Haiyan  Dayu  Fasteners  Co., 
Ltd. 


77.85% 

176.57% 


Margin 

91.22% 


91 .22% 

91.22% 

91.22% 

91.22% 
91 .22% 

91 .22% 
91 .22% 
91.22% 


PRC-wide  Entity 


206.00% 


Disclosure 

We  will  disclose  the  calculations 
performed  within  five  days  of  the  date 
of  publication  of  this  notice  to  parties  in 
this  proceeding  in  accordance  with  19 
CFR  351.224(b). 


Suspension  of  Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  will  instruct  CBP  to  suspend 
liquidation  of  all  entries  of  subject  steel 
threaded  rod  from  the  PRC  as  described 
in  the  “Scope  of  Investigation”  section, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  from  Shanghai  Reeky, 


Suntec  Industries,  Hangzhou  Grand, 
Shanghai  Prime,  Jianxing  Xinyue,  CPU, 
Jiashan  Zhongsheng,  Haiyan  Dayu,  New 
Oriental,  Ningbo  Yinzhou,  the  RMB  and 
IFI  Group,  and  the  PRC-wide  entity  on 
or  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  We  will 
instruct  CBP  to  require  a  cash  deposit  or 


12  For  this  purpose,  we  consider  partially 
deformed  concrete  steel  reinforcing  bar  (j'.e.,  rebar) 
comparable  merchandise  to  CSTR. 
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the  posting  of  a  bond  equal  to  the 
weighted-average  amount  by  which  the 
normal  value  exceeds  U.S.  price,  as 
indicated  above. 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
preliminary  affirmative  determination  of 
sales  at  less  than  fair  value.  Section 
735(b)(2)  of  the  Act  requires  the  ITC  to 
make  its  final  determination  as  to 
whether  the  domestic  industry  in  the 
United  States  is  materially  injured,  or 
threatened  with  material  injury,  by 
reason  of  imports  of  steel  threaded  rod, 
or  sales  (or  the  likelihood  of  sales)  for 
importation,  of  the  subject  merchandise 
within  45  days  of  our  final 
determination. 

Public  Comment 

Case  briefs  or  other  written  comments 
may  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  seven  days  after  the  date  of 
the  final  verification  report  is  issued  in 
this  proceeding  and  rebuttal  briefs 
limited  to  issues  raised  in  case  briefs  no 
later  than  five  days  after  the  deadline 
date  for  case  briefs  ( see  19  CFR 
351.309(c)(i)  and  (d)).  A  list  of 
authorities  used  and  an  executive 
summary  of  issues  should  accompany 
any  briefs  submitted  to  the  Department. 
This  summary  should  be  limited  to  five 
pages  total,  including  footnotes. 

In  accordance  with  section  774  of  the 
Act,  and  if  requested,  we  will  hold  a 
public  hearing,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  If  a  request  for  a  hearing  is  made, 
we  intend  to  hold  the  hearing  shortly 
after  the  deadline  of  submission  of 
rebuttal  briefs  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave,  NW,  Washington,  DC  20230,  at  a 
time  and  location  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
two  days  before  the  scheduled  date. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  after  the  date  of  publication  of  this 
notice.  See  19  CFR  351.310(c).  Requests 
should  contain  the  party’s  name, 
address,  and  telephone  number,  the 
number  of  participants,  and  a  list  of  the 
issues  to  be  discussed.  At  the  hearing, 
each  party  may  make  an  affirmative 
presentation  only  on  issues  raised  in 
that  party’s  case  brief  and  may  make 
rebuttal  presentations  only  on 


arguments  included  in  that  party’s 
rebuttal  brief. 

Unless  the  deadline  is  extended 
pursuant  to  section  735(a)(2)  of  the  Act, 
the  Department  will  make  its  final 
determination  within  75  days  after  the 
date  of  this  preliminary  determination, 
pursuant  to  section  735(a)(1)  of  the  Act. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(i)(l)  of  the  Act. 

Dated:  October  1,  2008. 

David  M.  Spooner, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E8-23896  Filed  10-7-08;  8:45  am) 

BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XK54 

Marine  Mammals;  File  No.  13602 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice:  receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Terrie  Williams,  Long  Marine  Lab, 
Institute  of  Marine  Sciences,  University 
of  California  at  Santa  Cruz,  100  Shaffer 
Road,  Santa  Cruz,  CA  95060.  has 
applied  in  due  form  for  a  permit  to 
conduct  research  on  captive  marine 
mammals. 

DATES:  Written,  telefaxed,  or  e-mail 
comments  must  be  received  on  or  before 
November  7,  2008. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910:  phone 
(301)713-2289;  fax  (301)427-2521;  and 
Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 

CA  90802-4213;  phone  (562)980-4001; 
fax  (562)980-4018. 

Written  comments  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits, 
Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 


Comments  may  also  be  submitted  by 
facsimile  at  (301)427-2521,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period. 

Comments  may  also  be  submitted  by 
e-mail.  The  mailbox  address  for 
providing  e-mail  comments  is 
NMFS.Prl  Comments@noaa.gov.  Include 
in  the  subject  line  of  the  e-mail 
comment  the  following  document 
identifier:  File  No.  13602. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Skidmore  or  Amv  Sloan, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 

subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.),  the 
regulations  governing  the  taking  and 
importing  of  marine  mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226),  and  the  Fur  Seal  Act  of 
1966,  as  amended  (16  U.S.C.  1151  et 
seq.). 

The  applicant  is  requesting  a  permit 
to  continue  permitted  activities 
authorized  under  Permit  No.  984-1587. 
This  research  compares  the  energetic 
responses  and  diving  physiology  of 
odontocetes  and  pinnipeds  to  determine 
key  physiological  factors  required  for 
survival.  Two  adult  bottlenose  dolphins 
(Tursiops  truncatus)  currently 
maintained  at  Long  Marine  Lab  will  be 
used  as  model  species  due  to 
availability,  trainability,  and  a 
foundation  of  data  from  previous 
studies.  Additional  odontocetes  and 
other  marine  mammal  species  (up  to 
122  animals  representing  7  species  over 
5  years)  would  be  added  through 
cooperative  agreements  with  accredited 
zoological  institutions.  Other  species 
and  subjects  from  rehabilitation  and 
stranding  programs  may  be  added 
opportunistically.  This  research  on 
captive  animals  will  provide  data  for 
understanding  the  impact  of  changing 
environmental  demands  on  wild  marine 
mammals.  Two  approaches  are  used,  (1) 
basic  physiological  evaluation  (caloric 
intake,  metabolism,  heart  rate,  stroke 
rate,  aerobic  dive  capacity,  thermal 
capacity)  measured  seasonally  on 
mature  and  immature  dolphins,  and  (2) 
comparative  evaluation  of  identical 
parameters  for  other  species 
representing  different  evolutionary 
lineages.  The  results  will  be  used  to 
develop  energetics  models  for  large  and 
small  cetaceans  as  well  as  other  marine 
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mammals  to  assist  in  management 
decisions  for  wild  populations.  A 
permit  is  requested  for  five  years. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  October  3,  2008. 

P.  Michael  Payne, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  E8-23872  Filed  10-7-08;  8:45  am] 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XK98 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Atlantic  Large  Whale  Take  Reduction 
Plan 

AGENCY:  National  Maxine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  a  preliminary 
injunction  issued  in  the  case,  The 
Humane  Society  of  the  Unites  States,  et 
al.  v.  Gutierrez,  et  al.,  in  U.S.  District 
Court  for  the  District  of  Columbia  (Civil 
Action  No.  08-cv-1593  (ESH)),  NMFS  is 
reinstating  the  Dynamic  Area 
Management  (DAM)  program  that  was 
terminated  by  the  October  5,  2007,  final 
rule  amending  the  Atlantic  Large  Whale 
Take  Reduction  Plan  (ALWTRP).  The 
DAM  program  will  be  implemented 
consistent  with  the  previous  regulations 
for  this  program,  except  that  it  will  only 
be  reinstated  north  of  the  pre-existing 
Seasonal  Area  Management  boundaries 
(i.e.,  north  of  42°30'  N.  latitude).  DAM 
zones  will  be  established  through  future 
notice  in  the  Federal  Register.  The 
restrictions  will  be  announced  to  state 
officials,  fishermen,  Atlantic  Large 
Whale  Take  Reduction  Team  (ALWTRT) 
members,  and  other  interested  parties 
through  e-mail,  phone  contact,  NOAA 
website,  and  other  appropriate  media 
immediately  upon  issuance  of  a  rule  by 
the  AA. 

DATES:  Effective  beginning  at  0001  hours 
October  5,  2008,  until  the  broad-based 
sinking  groundline  requirements  for 
trap/pot  and  lobster  trap/pot  fisheries 
established  by  the  October  5,  2007,  final 
rule  go  into  effect. 


ADDRESSES:  Copies  of  the  previous 
rulemaking  documents  associated  with 
the  ALWTRP,  ALWTRT  meeting 
summaries,  and  progress  reports  oh 
implementation  of  the  ALWTRP  may 
also  be  obtained  by  writing  Diane 
Borggaard,  NMFS/Northeast  Region, 

One  Blackburn  Drive,  Gloucester,  MA 
01930. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Borggaard,  NMFS/Northeast 
Region,  978-281-9300  x6503;  or  Kristy 
Long,  NMFS,  Office  of  Protected 
Resources,  301-713-2322. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Several  of  the  background  documents 
for  the  ALWTRP  and  the  take  reduction 
planning  process  can  be  downloaded 
from  the  ALWTRP  web  site  at  http:// 
www.nero.noaa.gov/whaletrp/.  The 
complete  text  of  the  regulations 
implementing  the  ALWTRP  can  be 
found  either  in  the  Code  of  Federal 
Regulations  (CFR)  at  50  CFR  229.32  or 
downloaded  from  the  website,  along 
with  a  guide  to  the  regulations. 

Background 

In  response  to  the  continued  serious 
injury  and  mortality  of  large  whales 
(e.g.,  right,  humpback,  and  fin  whales) 
from  entanglement  in  commercial 
fishing  gear,  NMFS  determined  that 
additional  modifications  to  the 
ALWTRP  were  warranted. 

Subsequently,  in  October  2007,  NMFS 
finalized  an  amendment  to  the 
ALWTRP,  which  implemented  a  broad- 
based  gear  modification  strategy  that 
included  additional  regulated  fisheries; 
expanded  weak  link  and  sinking 
groundline  requirements;  additional 
gear  marking  requirements;  changes  in 
boundaries;  seasonal  restrictions  for 
gear  modifications;  expanded  exempted 
areas;  and  regulatory  language  changes 
for  the  purposes  of  clarification  and 
consistency  (72  FR  57104,  October  5, 
2007;  73  FR  19171,  April  9,  2008).  The 
October  2007  rule  eliminated  the 
Dynamic  Area  Management  (DAM) 
Program  on  April  5,  2008,  when  most  of 
the  broad-based  gear  modifications 
became  effective.  Additionally,  gillnet 
and  trap/pot  fishermen  were  given  one 
year  (through  October  5,  2008)  to 
convert  floating  groundline  to  sinking 
groundline  as  part  of  the  broad-based 
gear  modification  requirements. 

On  September  2,  2008,  NMFS 
published  a  final  rule  that  provided  an 
additional  six  months  (through  April  5, 
2009)  for  trap/pot  fishermen  along  the 
Atlantic  coast  to  comply  with  the 
AWLTRP’s  broad-based  sinking 
groundline  requirement  (73  FR  51228, 


September  2,  2008).  Pursuant  to  a 
preliminary  injunction  issued  in  the 
case,  The  Humane  Society  of  the  United 
States,  et  al.  v.  Gutierrez,  et  ah,  in  U.S. 
District  Court  for  the  District  of 
Columbia  (Civil  Action  No.  08-cv-1593 
(ESH)),  NMFS  is  reinstating  the  DAM 
program,  which  was  terminated  by  the 
October  5,  2007,  final  rule  (72  FR 
57104).  The  DAM  program  will  be 
implemented  consistent  with  the 
previous  regulations  for  this  program 
(67  FR  1133,  January  9,  2002;  67  FR 
65722,  October  28,  2002;  68  FR  51195, 
August  26,  2003;  72  FR  57104,  October 
5,  2007),  except  that  it  will  only  be 
reinstated  north  of  the  pre-existing 
Seasonal  Area  Management  boundaries 
(i.e.,  north  of  42°30'  N.  latitude).  DAM 
zones  will  be  established  through  future 
notice  in  the  Federal  Register.  Future 
DAM.  zone  restrictions  will  be 
announced  to  state  officials,  fishermen. 
ALWTRT  members,  and  other  interested 
parties  through  e-mail,  phone  contact, 
NOAA  website,  and  other  appropriate 
media  immediately  upon  issuance  of  a 
temporary  rule  by  the  Assistant 
Administrator  for  Fisheries  (AA).  The 
DAM  program  will  be  reinstated  until 
the  Court’s  resolution  on  the  merits  of 
the  case  or  the  broad-based  sinking 
groundline  requirements  for  trap/pot 
and  lobster  trap/pot  fisheries 
established  by  the  October  5,  2007,  final 
rule  go  into  effect,  whichever  occurs 
earlier. 

In  addition  to  those  gear 
modifications  currently  implemented 
under  the  ALWTRP  at  50  CFR  229.32, 
the  following  gear  modifications  may  be 
required  in  a  DAM  zone.  In  such  a  case, 
Jhe  ALWTRP  management  areas 
impacted  would  be  dependent  on  the 
area  of  overlap  with  the  DAM  zone.  If 
the  requirements  and  exceptions  for 
gear  modification  in  a  DAM  zone,  as 
described  below,  differ  from  other 
ALWTRP  requirements  for  any 
overlapping  areas  and  times,  then  the 
more  restrictive  requirements  would 
apply  in  the  DAM  zone. 

Lobster  Trap/Pot  Gear 

Fishermen  utilizing  lobster  trap/pot 
gear  within  portions  of  Northern  Inshore 
Lobster  Waters,  Northern  Nearshore 
Lobster  Waters,  and  Stellwagen  Bank/ 
Jeffreys  Ledge'Restricted  Area  that 
overlap  with  a  DAM  zone  may  be 
required  to  utilize  all  of  the  following 
gear  modifications  when  a  DAM  zone  is 
in  effect: 

1.  Groundlines  must  be  made  of 
sinking  line.  Floating  groundlines  are 
prohibited; 

2.  All  buoy  lines  must  be  made  of 
sinking  line,  except  the  bottom  portion 
of  the  line,  which  may  be  a  section  of 
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floating  line  not  to  exceed  one-third  the 
overall  length  of  the  buoy  line; 

3.  Fishermen  are  allowed  to  use  two 
buoy  lines  per  trawl;  and 

4.  A  weak  link  with  a  maximum 
breaking  strength  of  600  lb  (272.4  kg) 
must  be  placed  at  all  buoys. 

Fishermen  utilizing  lobster  trap/pot 
gear  within  the  portion  of  the  Offshore 
Lobster  Waters  Area  that  overlap  with 
the  DAM  zone  may  be  required  to 
utilize  all  of  the  following  gear 
modifications  when  a  DAM  zone  is  in 
effect: 

1.  Groundlines  must  be  made  of 
sinking  line.  Floating  groundlines  are 
prohibited; 

2.  All  buoy  lines  must  be  made  of 
sinking  line,  except  the  bottom  portion 
of  the  line,  which  may  be  a  section  of 
floating  line  not  to  exceed  one-third  the 
overall  length  of  the  buoy  line; 

3.  Fishermen  are  allowed  to  use  two 
buoy  lines  per  trawl;  and 

4.  A  weak  link  with  a  maximum 
breaking  strength  of  1,500  lb  (680.4  kg) 
must  be  placed  at  all  buoys. 

Anchored  Gillnet  Gear 

Fishermen  utilizing  anchored  gillnet 
gear  within  the  portions  of  the  Other 
Northeast  Gillnet  Waters  and  Stellwagen 
Bank/Jeffreys  Ledge  Restricted  Area  that 
overlap  with  the  DAM  zone  may  be 
required  to  utilize  all  the  following  gear 
modifications  when  a  DAM  zone  is  in 
effect: 

1.  Groundlines  must  be  made  of 
sinking  line.  Floating  groundlines  are 
prohibited; 

2.  All  buoy  lines  must  be  made  of 
sinking  line,  except  the  bottom  portion 
of  the  line,  which  may  be  a  section  of 
floating  line  not  to  exceed  one-third  the 
overall  length  of  the  buoy  line; 

3.  Fishermen  are  allowed  to  use  two 
buoy  lines  per  string; 

4.  The  breaking  strength  of  each  net 
panel  weak  link  must  not  exceed  1,100 
lb  (498.8  kg).  The  weak  link 
requirements  apply  to  all  variations  in 
net  panel  size.  One  weak  link  must  be 
placed  in  the  center  of  the  floatline  and 
one  weak  link  must  be  placed  in  the 
center  of  each  of  the  up  and  down  lines 
at  both  ends  of  the  net  panel. 
Additionally,  one  weak  link  must  be 
placed  as  close  as  possible  to  each  end 
of  the  net  panels  on  the  floatline;  or,  one 
weak  link  must  be  placed  between 
floatline  tie-loops  between  net  panels 
and  one  weak  link  must  be  placed 
where  the  floatline  tic-loops  attach  to 
the  bridle,  buoy  line,  or  groundline  at 
each  end  of  a  net  string; 

5.  A  weak  link  with  a  maximum 
breaking  strength  of  1,100  lb  (498.8  kg) 
must  be  placed  at  all  buoys;  and 


6.  All  anchored  gillnets,  regardless  of 
the  number  of  net  panels,  must  be 
securely  anchored  with  the  holding 
power  of  at  least  a  22  lb  (10.0  kg) 
Danforth-style  anchor  at  each  end  of  the 
net  string. 

Dated:  October  2,  2008. 

John  Oliver 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 
Service. 

[FR  Doc.  E8-23880  Filed  10-7-08;  8:45  am] 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

Submission  for  OMB  Review; 

Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  will  submit 
to  the  Office  of  Management  and  Budget 
(OMB)  for  clearance  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Board  of  Patent  Appeals  and 
Interferences  (BPAI)  Actions. 

Form  Number(s):  No  forms. 

Agency  Approval  Number:  0651- 
OOxx. 

Type  of  Request:  New  information 
collection. 

Burden:  773,895  hours  annually.  In 
the  future,  once  this  proposed  collection 
and  0651-0031  are  approved  by  the 
OMB,  the  USPTO  expects  to  move  the 
notices  of  appeal  and  requests  for  oral 
hearing  before  the  BPAI  into  this 
collection.  The  USPTO  estimates  that 
this  will  add  a  minimum  of  5,719  hours 
per  year  to  this  collection. 

Number  of  Respondents:  31,828 
responses  per  year.  The  USPTO 
estimates  that  once  the  notices  of  appeal 
and  requests  for  oral  hearing  before  the 
BPAI  are  moved  into  this  collection,  a 
minimum  of  28,595  responses  will  be 
added  to  this  collection. 

Avg.  Hours  Per  Response:  The  USPTO 
estimates  that  it  takes  the  public 
approximately  5  to  30  hours  to  complete 
this  information,  depending  on  the 
brief,  petition,  or  request.  This  includes 
the  time  to  gather  the  necessary 
information,  prepare  the  briefs, 
petitions,  and  requests,  and  submit 
them  to  the  USPTO.  The  USPTO 
estimates  that  it  takes  the  public 
approximately  12  minutes  (0.20  hours) 
to  complete  the  notices  of  appeal  and 
requests  for  oral  hearing  before  the 
BPAI.  Needs  and  Uses:  This  collection 


of  information  is  required  by  35  U.S.C. 
134,  135,  306,  and  315  and  is 
implemented  through  the  appeal  rules 
found  in  Part  41.  The  Board  of  Patent 
Appeals  and  Interferences  was 
established  under  35  U.S.C.  6(b).  This 
collection  permits  applicants  and 
registrants  to  prepare  appeal  and  reply 
briefs  which  set  forth  the  claims,  issues, 
and  arguments  on  appeal  to  the  BPAI 
and  permits  the  filing  of  petitions 
requesting  extensions  of  time  to  respond 
to  the  agency,  petitions  requesting  an 
increase. in  the  page  limit  of  a  brief,  and 
requests  for  rehearing  before  the  BPAI. 
The  BPAI  uses  the  information  to  aid  in 
rendering  a  decision  on  the  claims, 
issues,  and  arguments  outlined  in  the 
appeal  and  reply  briefs  and  to  determine 
whether  the  petitions  for  extensions  of 
time,  the  petitions  to  increase  the  page 
limit  of  a  brief,  and  requests  for 
rehearings  before  the  BPAI  should  be 
granted.  There  are  no  forms  associated 
with  the  items  in  this  collection,  but 
they  are  governed  by  the  mles  in  Part 
41.  The  Board  publishes  its  opinions 
and  decisions  for  publicly  available  files 
on  the  USPTO  Web  site. 

Affected  Public:  Primarily  businesses 
or  other  for-profit  organizations. 

Frequency:  On  occasion. 

Respondent’s  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Nicholas  A.  Fraser, 
e-mail; 

Nicholas_A._Fraser@omb.eop.gov. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
any  of  the  following: 

•  E-mail:  Susan.Fawcett@uspto.gov. 
Include  “0651-00xx  Board  of  Patent 
Appeals  and  Interferences  (BPAI) 
Actions  copy  request”  in  the  subject 
line  of  the  message. 

•  Fax:  571-273-0112,  marked  to  the 
attention  of  Susan  K.  Fawcett. 

•  Mail:  Susan  K.  Fawcett,  Records 
Officer,  Office  of  the  Chief  Information 
Officer,  Customer  Information  Services 
Group,  Public  Information  Services 
Division,  U.S.  Patent  and  Trademark 
Office,  P.O.  Box  1450,  Alexandria,  VA 
22313-1450. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be 
submitted  on  or  before  November  7, 
2008  to  Nicholas  A.  Fraser,  OMB  Desk 
Officer,  via  e-mail  at 
Nicholas_A._Fraser@omb.eop.gov  or  by 
fax  (202)  395-5167,  marked  to  the 
attention  of  Nicholas  A.  Fraser. 
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Dated:  October  2,  2008. 

Susan  K.  Fawcett, 

Records  Officer,  USPTO,  Office  of  the  Chief 
Information  Officer,  Customer  Information 
Services  Group, 

[FR  Doc.  E8-23810  Filed  10-7-08;  8:45  am] 

BILLING  CODE  3510-16-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  11  a.m.  Thursday, 
October  9,  2008. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Floor  Commission  Conference 
Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  DCIO  Rule 
Enforcement  Review  Meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Sauntia  S.  Warfield,  202-418-5084. 

Sauntia  S.  Warfield, 

Staff  Assistant. 

[FR  Doc.  E8-23957  Filed  10-6-08;  11:30  am] 

BILLING  CODE  6351-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Extension  of  Public  Comment  Period 
for  the  Proposed  White  Elk  Military 
Operations  Area  Draft  Environmental 
Impact  Statement 

ACTION:  Extension  of  Public  Comment 
Period  for  the  Proposed  White  Elk 
Military  Operations  Area  Draft 
Environmental  Impact  Statement. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended  (42  U.S.C.  4321,  et 
seq.),  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  NEPA  (40 
Code  of  Federal  Regulations  (CFR)  Parts 
1500-1508),  and  Air  Force’s 
Environmental  Impact  Analysis  Process 
as  implemented  by  32  CFR  Part  989,  the 
United  States  Air  Force  (Air  Force)  is 
issuing  this  notice  to  advise  the  public 
of  our  intent  to  provide  an  extension  of 
the  public  comment  period  for  the 
Proposed  White  Elk  Military  Operations 
Area  (MOA)  Draft  Environmental 
Impact  Statement  (EIS). 

The  original  comment  period  was 
scheduled  to  close  on  29  September 
2008  (Federal  Register:  August  15, 
(Volume  73,  Number  159)  [Notices] 
[Page  47948-47949].  The  comment 
period  now  ends  on  13  November  2008. 


FOR  FURTHER  INFORMATION  CONTACT: 

Please  submit  written  comments  to  Ms. 
Sheryl  Parker,  White  Elk  MOA  EIS 
Project  Manager,  HQ  ACC/A7PP,  129 
Andrews  St.,  Ste.  122,  Langley  AFB,  VA 
23665-5399.  For  additional  information, 
please  contact  Ms.  Barbara  Fisher  at  75 
ABW  Public  Affairs  Office,  Hill  AFB, 
Utah,  at  (801)  775-3652. 

Bao-Anh  Trinh, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  E8-23859  Filed  10-7-08;  8:45  am] 

BILLING  CODE  5001-05-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 

Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  IC  Clearance  Official, 
Regulatory  Information  Management 
Services,  Office  of  Management  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  7,  2008. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Education  Desk  Officer, 

Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10222, 
Washington,  DC  20503.  Commenters  are 
encouraged  to  submit  responses 
electronically  by  e-mail  to 
oira_submission@omb.eop.gov  or  via  fax 
to  (202)  395-6974.  Commenters  should 
include  the  following  subject  line  in 
their  response  “Comment:  [insert  OMB 
number] ,  [insert  abbreviated  collection 
name,  e.g.,  “Upward  Bound 
Evaluation”].  Persons  submitting 
comments  electronically  should  not 
submit  paper  copies. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  IC  Clearance 
Official,  Regulatory  Information 
Management  Services,  Office  of 
Management,  publishes  that  notice 
containing  proposed  information 


collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 

Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

Dated:  October  2,  2008. 

Angela  C.  Arrington, 

IC  Clearance  Official,  Regulatory  Information 
Management  Sendees,  Office  of  Management. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Case  Service  Rep  oft. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov’t,  SEAs  or  LEAs  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  80. 

Burden  Hours:  3,600. 

Abstract:  As  required  by  Sections  13, 
101(a)(10),  106  and  626  of  the 
Rehabilitation  Act,  the  data  are 
submitted  annually  by  State  Vocational 
Rehabilitation  agencies.  The  data 
contain  personal  and  program-related 
characteristics,  including  economic 
outcomes  of  persons  with  disabilities 
whose  service  records  are  closed. 

Requests  for  copies  of  the  information 
collection  submission  for  OMB  review 
may  be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
“Browse  Pending  Collections”  link  and 
by  clicking  on  link  number  3647.  When 
you  access  the  information  collection, 
click  on  “Download  Attachments  “  to 
view.  Written  requests  for  information 
should  be  addressed  to  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  LBJ,  Washington,  DC  20202-4537. 
Requests  may  also  be  electronically 
mailed  to  ICDocketMgr@ed.gov  or  faxed 
to  202-401-0920.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  electronically  mailed  to 
ICDocketMgr@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  E8-23818  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4000-01 -P 
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DEPARTMENT  OF  ENERGY 

Proposed  Agency  Information 
Collection 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  Proposed  Data 
Collection  and  Request  for  Comments. 

SUMMARY:  The  Department  of  Energy  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  a  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-103  (44  U.S.C.  3506 
(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  8, 

2008. 

ADDRESSES:  T.  Fitzsimmons,  SC-22.2 / 
Germantown  Building,  U.S.  Department 
of  Energy,  1000  Independence  Ave., 

SW.,  Washington,  DC  20585-1290. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Fitzsimmons,  Office  of 
Science,  Office  Basic  Energy  Sciences, 
Materials  Sciences  and  Engineering 
Division,  SC-22.2 
Tim.Fitzsimmons@science.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Abstract:  The  information  collected' 
on  aspects  of  the  research  environment 
will  provide  a  number  of  insights  on  the 
determinants  of  scientific  research 
advances  and  innovation.  These  can  be 
used  to  improve  the  future  impact  of 
science  programs.  It  will  also  help  to 
build  a  science  about  science  and 
innovation  policy,  as  part  of  the 
National  Science  Foundation  (NSF) 
program  by  that  name.  In  addition  to 
DOE  funding,  the  NSF  has  funded  the 
Center  for  Innovation  at  the  University 
of  Maryland  to  test  hypotheses  about  the 
determinants  of  innovation  in  72 
research  projects  selected  from  five 
national  laboratories  of  the  Department 
of  Energy  and  the  National 
Oceanographic  and  Atmospheric 
Administration.  The  projects  will  be 
selected  by  the  middle  managers  in 
these  national  laboratories  to  reflect  four 
kinds  of  innovation  profiles:  small 
scope  incremental  innovation,  small- 
scope  radical  innovation,  large  scope 
incremental  innovation,  large  scope 
radical  innovation.  Extent  and  type  of 
innovation  is  defined  by  project 
mangers  and  peers.  The  projects  will  be 
located  in  departments  and  centers  that 
reflect  five  different  scientific  and 
engineering  disciplines:  chemistry, 
biology,  material  sciences,  alternative 
energy,  and  geophysical  science.  A 


survey  to  measure  the  determinants  of 
innovation  that  has  been  carefully 
developed  over  several  years  will  be 
given  to  all  members  of  small  scope 
projects  and  at  least  25  members  of  large 
scope  projects  plus  a  50  percent  random 
sample  of  non-members  .of  these 
projects  in  the  departments  and  centers 
of  the  national  laboratory  where  the 
projects  are  located. 

Middle  managers  will  be  interviewed 
about  the  characteristics  of  their 
discipline  to  determine  if  the  tests  of  the 
hypotheses  are  robust  and  independent 
of  disciplinary  effects.  They  will  also  be 
asked  to  report  any  policies  for 
encouraging  the  construction  of 
complex  research  teams  and  cross- 
fertilization.  two  main  themes  in  the 
survey.  This  information  will  be  used  to 
determine  if  these  policies  increase 
communication  and  technical  exchange 
within  and  across  research  teams.  Top 
managers  will  also  be  interviewed  about 
strategies  to  build  diverse  work  teams 
and  encourage  the  exchange  of 
information.  Finally,  it  is  anticipated 
that  project  leaders  will  be  interviewed 
several  years  later  to  measure  the 
amount  of  innovation  obtained  in  their 
projects  to  validate  the  assessments  of 
the  middle  managers. 

2.  Method  of  Data  Collection:  The 
Center  for  Innovation  will  collect  this 
information  by  interviews  with  the 
managers  and  electronically  with 
customized  Research  Environment 
Survey  web  sites  at  each  of  the  research 
organizations  to  facilitate  the  data 
collection. 

This  information  collection  request 
contains:  (1)  OMB  Number  New;  (2) 
Information  Collection  Request  Title: 
Developing  the  Science  of  Science  and 
Innovation  Policy:  Profiles  of 
Innovativeness  and  Effective  Research 
Communication;  (3)  Type  of  Review: 
New;  (4)  Affected  Public:  Federal  civil 
servants,  the  managers  and  researchers 
in  the  research  organizations;  (5) 
Estimated  Number  of  Respondents: 

1,800  researchers  and  132  project 
leaders  and  managers;  (6)  Estimated 
Time  per  response:  One  half  hour  for  the 
1,800  researchers  and  one  hour  for  the 
132  project  leaders  and  managers;  (7) 
Estimated  Total  Annual  Burden  Hours: 
900  hours  for  researchers  and  132  hours 
for  project  leaders  and  the  managers  in 
FY  2008  and  FY  2009;  (8)  Estimated 
Total  Annual  Cost:  $54,510  total  in 
FY2008  and  FY2009,  based  on  a  mean 
hourly  wage  of  $52.82  for  engineering 
managers  from  the  2006  National 
Compensation  Survey  of  the  Bureau  of 
Labor  Statistics.  It  is  likely  that  this 
figure  does  not  include  national 
laboratory  overheard;  and  (9) 
Respondents’  Obligation:  Voluntary. 


Request  for  comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  (including  hours  and  cost) 
of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the  data 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  this  information  collection. 
They  also  will  become  a  matter  of 
public  record. 

Statutory  Authority:  Sec.  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13). 

Issued  in  Washington,  DC,  on  October  3, 
2008. 

Raymond  L.  Orbach, 

Under  Secretary  for  Science. 

(FR  Doc.  E8-23895  Filed  10-7-08;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Senior  Executive  Service;  Performance 
Review  Board 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  SES  Performance  Review  Board 
Standing  Register. 

SUMMARY:  This  notice  provides  the 
Performance  Review  Board  Standing 
Register  for  the  Department  of  Energy. 
This  listing  supersedes  all  previously 
published  lists  of  PRB  members. 

DATES:  Effective  Date:  These 
appointments  are  effective  as  of 
September  22,  2008. 

ADAMS,  VINCENT  NMN 
ALLISON,  JEFFREY  M 
AMARAL,  DAVID  M 
ANDERSON,  CYNTHIA  V 
ANDERSON,  MARGOT  H 
ANGULO,  VERONICA  A 
AOKI,  STEVEN  NMN 
ARMSTRONG.  DAVID  I 
ASCANIO,  XAVIER  NMN 
BACA,  MARK  C 
BAKER,  KENNETH  E 
BARKER  JR,  WILLIAM  L 
BARWELL,  OWEN  F 
BASHISTA,  JOHN  R 
BATTERSHELL,  CAROL  J 
BAUER,  CARL  O 
BEAMON,  JOSEPH  A 
BEARD,  JEANNE  M 
BEARD,  SUSAN  F 


58946 


Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Notices 


BEAUDRY-LOSIQUE,  JACQUES  A 
BECK,  ANDREW  C 
BEKKEDAHL,  LARRY  N 
BELMAR,  WARREN  NMN 
BERKOWITZ.  BARRY  E 
B1ENIAWSKI,  ANDREW  J 
BIONDO,  SAMUEL  J 
BISCONTI,  GIULIA  R 
BLACK,  RICHARD  L 
BLACK,  STEVEN  K 
BOARDMAN,  KAREN  L 
BOBECK,  JEFFREY  L 
BOND,  DENNIS  D 
BONILLA,  SARAH  J 
BORGSTROM,  CAROL  M 
BORGSTROM,  HOWARD  G 
BOSCO,  PAUL  NMN 
BOULDEN  III,  JOHN  S 
BOYD,  DAVID  O 
BOYD,  GERALD  G 
BOYKO,  THOMAS  R 
BOYLE,  WILLIAM  J 
BRAIRTON,  MICHAEL  A 
BRESE,  ROBERT  F 
BREWER,  STEPHANIE  J 
BROCKMAN,  DAVID  A 
BROMBERG,  KENNETH  M 
BROTT,  MATTHEW  J 
BROWN  III,  ROBERT  J 
BROWN,  FRED  L 
BROWN,  STEPHANIE  H 
BROWN,  THOMAS  E 
BRYAN,  WILLIAM  N 
BURCH,  LINDA  C 
BURNS,  ALLEN  L 
BURROWS,  CHARLES  W 
BUTTRESS,  LARRY  D 
CADIEUX,  GENA  E 
CALLAHAN,  SAMUEL  N 
CAMPBELL  II,  HUGH  T 
CAMPBELL,  DAVID  A 
CAMPIONE,  CHRISTOPHER  J 
CANNON,  SCOTT  C 
CARABETTA,  RALPH  A 
CARDIN ALI,  HENRY  A 
CAROSINO,  ROBERT  M 
CARY,  STEVEN  V 
CAVANAGH,  JAMES  J 
CERVENY,  THELMA  J 
CHACEY,  KENNETH  A 
CHALK,  STEVEN  G 
CHARBONEAU,  STACY  L 
CHECK,  PETER  L 
CHUNG,  DAE  Y 
CISNEROS,  ADRIENNE  L 
CLAPPER,  DANIEL  R 
CLARK,  DIANA  D 
CLARK,  LARRY  W 
COCHRAN,  DIANE  P 
COHEN,  DANIEL  NMN 
COLLARD,  GEORGE  W 
COLLAZO,  YVETTE  T 
CONNOR,  MICHAEL  A 
CONTI,  JOHN  J 
COOK,  JOHN  S 
COOKE  JR,  KEVIN  R 
CORBIN,  ROBERT  F 
COREY,  RAY  J 
COSTLOW,  BRIAN  D 


CRAIG  JR,  JACKIE  R 
CRANDALL,  DAVID  H 
CRAWFORD,  DAVID  W 
CRAWFORD,  GLEN  D 
CROUTHER,  DESI  A 
CUEVAS,  STEVEN  J 
CUGINI,  ANTHONY  V 
DAUB,  VERNON  NMN 
DAVIS,  KIMBERLY  A 
DECKER,  ANITA  J 
DEDIK,  PATRICIA  NMN 
DEENEY,  CHRISTOPHER  NMN 
DEHAVEN,  DARREL  S 
DEHMER,  PATRICIA  M 
DEHORATIIS  JR,  GUIDO  NMN 
DELWICHE,  GREGORY  K 
DER,  VICTOR  K 
DESMOND.  WILLIAM  J 
DIAMOND,  BRUCE  M 
DICAPUA,  MARCO  S 
DICKERSON,  PAUL  H 
DIFIGLIO,  CARMEN  NMN 
DIXON,  ROBERT  K 
DYER,  J  RUSSELL 
ECKROADE,  WILLIAM  A 
EDGERTON,  PATRICK  D 
EGGER,  MARY  H 
EHLI,  CATHY  L 
EKIMOFF,  LANA  NMN 
ELY,  LOWELL  V 
ERHART,  STEVEN  C 
ERICKSON,  LEIF  NMN 
ESCHENBERG,  JOHN  R 
FAUL,  JERRY  W 
FERRARO,  PATRICK  M 
FIORE,  JAMES  J 
FISCHETTI,  MICHAEL  P 
FOLEY,  KATHLEEN  Y 
FOLEY,  THOMAS  C 
FRANCO  JR.,  JOSE  R 
FRANKLIN,  RITA  R 
FRANTZ,  DAVID  G 
FRAZIER,  TIMOTHY  A 
FREDRIKSEN,  KATHARINE  A 
FRESCO,  MARY  ANN  E 
FURRER,  ROBIN  R 
FURSTENAU,  RAYMOND  V 
FYGI,  ERIC  J 
GARCIA,  DONALD  J 
GASPEROW,  LESLEY  A 
GEISER,  DAVID  W 
GELLES,  CHRISTINE  M 
GENDRON,  MARK  O 
GERRARD,  JOHN  E 
GIBBS,  ROBERT  C 
GIBSON  JR,  WILLIAM  C 
GILBERTSON,  MARK  A 
GILLO,  JEHANNE  E 
GIST,  WALTER  J 
GLENN,  DANIEL  E 
GOLAN,  PAUL  M 
GOLDSMITH,  ROBERT  NMN 
GOLUB,  SAL  JOSEPH 
GOODRUM,  WILLIAM  S 
GOODWIN,  KARL  E 
GORDON,  THEANNE  E 
GOTTLIEB,  PAUL  A 
GREENAUGH,  KEVIN  C 
GREENBERG,  RAYMOND  F 


GREENWOOD,  JOHNNIE  D 
GRUENSPECHT,  HOWARD  K 
GUEVARA,  ARNOLD  E 
GUEVARA,  KAREN  C 
HANDWERKER,  ALAN  I 
HANNIGAN,  JAMES  J 
HARDING,  TODD  K 
HARDWICK  JR,  RAYMOND  J 
HARRELL,  JEFFREY  P 
HARRINGTON,  PAUL  G 
HARRIS,  ROBERT  J 
HARTMAN,  JOHN  R 
HARVEY,  STEPHEN  J 
HASS,  RICKEY  R 
HEGBURG,  ALAN  S 
HENNEBERGER,  KAREN  O 
HENNEBERGER,  MARK  W 
HENRY,  EUGENE  A 
HERRERA,  C  ROBERT  D 
HICKOK,  STEVEN  G 
HINE,  SCOTT  E 
HINTZE,  DOUGLAS  E 
HODSON,  PATRICIA  J 
HOFFMAN,  DENNIS  J 
HOFFMAN,  PATRICIA  A 
HOLLAND,  MICHAEL  D 
HOLLAND,  WENDOLYN  S 
HOLLRITH,  JAMES  W 
HUDSON,  JODY  L 
HUFFER,  WARREN  L 
HUIZENGA,  DAVID  G 
HUNTEMAN,  WILLIAM  J 
HUTTO  III,  F  CHASE 
INGOLS,  ADAM  B 
JENKINS,  ROBERT  G 
JOHNSON,  DAVID  F 
JOHNSON,  ROBERT  SHANE 
JOHNSON,  SANDRA  L 
JOHNSTON,  MARC  NMN 
JONAS,  DAVID  S 
JONES,  GREGORY  A 
JONES,  MARCUS  E 
JUAREZ,  LIOVA  D 
KAEMPF,  DOUGLAS  E 
KANE,  MICHAEL  C 
KEARNEY,  JAMES  H 
KELLY,  LARRY  C 
KENDELL,  JAMES  M 
KESELBURG,  JAMES  D 
KIDD  IV,  RICHARD  G 
KIGHT,  GENE  H 
KILPATRICK,  MICHAEL  A 
KILROY,  EDWARD  F 
KLARA,  SCOTT  M 
KLAUSING,  KATHLEEN  A 
KLING,  JON  NMN 
KNOLL,  WILLIAM  S 
KNOX,  ERIC  K 
KOLB,  INGRID  A  C 
KONOPNICKI,  THAD  T 
KOPPLE,  SCOTT  A 
KOURY,  JOHN  F 
KOUTS,  CHRISTOPHER  A 
KOVAR,  DENNIS  G 
KRAHN,  STEVEN  L 
KROL,  JOSEPH  J 
KUNG,  HUIJOU  HARRIET 
KUPFER,  JEFFREY  F 
KUSNEZOV,  DIMITRI  F 


Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Notices 


58947 


LAGDON  JR,  RICHARD  H 
LAMBERT,  JAMES  B 
LANGE,  ROBERT  G 
LANTHRUM,  J  GARY 
LAWRENCE,  ANDREW  C 
LAWRENCE,  STEVEN  J 
LAY,  WILLIAM  G 
LAZOR,  JOHN  D 
LEATHLEY,  KIMBERLY  A 
LEE.  STEVEN  NMN 
LEE,  TERRI  TRAN 
LEGG,  KENNETH  E 
LEHMAN,  DANIEL  R 
LEMPKE,  MICHAEL  K 
LERSTEN,  CYNTHIA  A 
LEVITAN,  WILLIAM  M 
LEWIS  III.  CHARLES  B 
LEWIS  JR,  WILLIAM  A 
LEWIS,  ROGER  A 
LINGAN,  ROBERT  M 
LISOWSKI,  PAUL  W 
LIVENGOOD,  JOANNA  M 
LOWE,  OWEN  W 
LOYD,  RICHARD  NMN 
LUCZAK,  JOANN  H 
LUSHETSKY.  JOHN  M 
LUTHA,  RONALD  J 
LUTZE,  NEILE  MILLER 
MACINTYRE,  DOUGLAS  M 
MAHARAY,  WILLIAM  S 
MALOSH,  GEORGE  J 
MARCINOWSKI  III,  FRANK  NMN 
MARLAY,  ROBERT  C 
MARMOLEJOS,  POLI  A 
MARTINEZ,  ELOY  DENNIS 
MCCLOUD,  FLOYD  R 
MCCLUER,  MEGAN  S 
MCCONNELL,  JAMES  J 
MCCORMICK,  MATTHEW  S 
MCCRACKEN,  STEPHEN  H 
MCGINNIS,  EDWARD  G 
MCGUIRE,  PATRICK  W 
MCKEE,  BARBARA  N 
MCKENZIE,  JOHN  M 
MCRAE,  JAMES  BENNETT 
MEACHAM,  A  AVON 
MEEKS,  TIMOTHY  J 
MELLINGTON.  SUZANNE  P 
MILLER,  CLARENCE  L 
MILLER,  DEBORAH  C 
MILLER,  WENDY  L 
MILLIKEN,  JOANN  NMN 
MIOTLA,  DENNIS  M 
MIZROCH,  JOHN  F 
MONETTE,  DEBORAH  D 
MONTANO,  PEDRO  A 
MONTOYA,  ANTHONY  H 
MOODY  III,  DAVID  C 
MOORE,  JOHNNY  O 
MOORER,  RICHARD  F 
MOREDOCK,  J  EUN 
MORTENSON,  VICTOR  A 
MOSS,  ADRIANNE  L 
MUELLER,  TROY  J 
MURPHIE,  WILLIAM  E 
MUSTIN,  TRACY  P 
NAPLES,  ELMER  M 
NASSIF,  ROBERT  J 
NEUHOFF,  JON  W 


NEUMAYR,  MARY  BRIDGET  C 
NEWMAN,  LARRY  NMN 
NICOLL,  ERIC  G 
NOLAN,  ELIZABETH  A 
NORMAN,  PAUL  E 
NOUSEN,  DOUGLAS  L 
O’CONNOR,  THOMAS  J 
O’KONSKI,  PETER  J 
OLENCZ,  JOSEPH  NMN 
OLINGER,  SHIRLEY  J 
OLIVER,  LAWRENCE  R 
OLIVER,  STEPHEN  R 
OOSTERMAN,  CARL  H 
OSHEIM,  ELIZABETH  L 
OTT,  MERRIE  CHRISTINE 
OVERTON,  CHRISTOPHER  G 
OWEN.  MICHAEL  W 
OWENDOFF,  JAMES  M 
PALMISANO,  ANNA  C 
P ARNES,  SANFORD  J 
PAVETTO,  CARL  S 
PEASE,  HARRISON  G 
PENRY,  JUDITH  M 
PERSON  JR,  GEORGE  L 
PETERSON,  BRADLEY  A 
PHOEBE,  CHRISTINE  A 
PIEPER,  FREDRICK  G 
PODONSKY,  GLENN  S 
PORTER,  STEVEN  A 
POWERS,  KENNETH  W 
PROVENCHER,  RICHARD  B 
PURUCKER,  ROXANNE  E 
PYKE  JR,  THOMAS  N 
RAINES,  ROBERT  B 
RAMSEY,  CLAY  HARRISON 
RHEAUME,  CYNTHIA  A 
RHODERICK,  JAY  E 
RICHARD,  MICHAEL  T 
RICHARDS,  AUNDRA  M 
RICHARDSON,  HERBERT  NMN 
ROACH,  RANDY  A 
RODGERS,  DAVID  E 
RODGERS,  STEPHEN  J 
ROEGE,  WILLIAM  H 
ROHLFING,  ERIC  A 
RUSSO,  FRANK  B 
SALMON,  JEFFREY  T 
SAVAGE,  CARTER  D 
SCHEINMAN,  ADAM  M 
SCHMITZ,  THOMAS  A 
SCHNAPP,  ROBERT  M 
SCHOENBAUER,  MARTIN  J 
SCHWARTZ,  DOUGLAS  H 
SCHWIER,  JEAN  F 
SCOTT,  RANDAL  S 
SEDILLO,  DAVID  NMN 
SELLERS,  ELIZABETH  D 
SHAFIK,  CHRISTINE  M 
SHARPLEY,  CHRISTOPHER  R 
SHEARER,  C  RUSSELL  H 
SHEELY,  KENNETH  B 
SHEPPARD,  CATHERINE  M 
SHERRY,  THEODORE  D 
SHOOP,  DOUG  S 
SILVERSTEIN,  BRIAN  L 
SIMONSON,  STEVEN  C 
SIMPSON,  EDWARD  R 
SITZER,  SCOTT  B 
SKUBEL,  STEPHEN  C 


SLUTZ,  JAMES  A 
SMITH,  BARRY  ALAN 
SMITH,  KEVIN  W 
SMITH,  THOMAS  Z 
SMITH-KEVERN,  REBECCA  F 
SNIDER.  ERIC  S 
SNIDER.  LINDA  J 
SPAMPINATO,  FRANCIS  C 
SPEARS,  TERREL  J 
STAKER.  THOMAS  R 
STALLMAN,  ROBERT  M 
STARK,  RICHARD  M 
STARNES,  ALBERT  J 
STATON,  CARL  P 
STONE,  BARBARA  R 
STOUT,  DANIEL  P 
STRAYER,  MICHAEL  R 
STREIT,  LISA  D 
SURASH.  JOHN  E 
SWEETNAM,  GLEN  E 
SWIFT,  JUSTIN  R 
SYKES,  MERLE  L 
TALBOT  JR,  GERALD  L 
TAYLOR,  HUGH  N 
TAYLOR,  STEVE  C 
TAYLOR.  WILLIAM  J 
TERIBURY,  MICHAEL  J 
THOMPSON,  MICHAEL  A 
THRESS  JR,  DONALD  F 
TOMER,  BRADLEY  J 
TORKOS,  THOMAS  M 
TOWNE,  LAWRENCE  H 
TRAUTMAN,  STEPHEN  J 
TRIAY,  INES  R 
TUCKER,  CRAIG  A 
TURI,  JAMES  A 
TYNER,  TERESA  M 
UNDERWOOD,  WILLIAM  R 
VALDEZ,  WILLIAM  J 
VANZANDT,  VICKIE  A 
VAVOSO,  THOMAS  G 
WADDELL,  JOSEPH  F 
WAGNER,  M  PATRICE 
WAISLEY,  SANDRA  L 
WALL,  EDWARD  JAMES 
WARD,  GARY  K 
WARNICK,  WALTER  L 
WEAKLEY,  STEPHANIE  F 
WEEDALL,  MICHAEL  J 
WEIS,  MICHAEL  J 
WELLING,  DAVID  CRAIG 
WELLS,  RITA  L 

WESTON-DAWKES,  ANDREW  P 
WHITAKER  JR,  MARK  B 
WHITENTON,  MARSHALL  E 
WHITNEY,  JAMES  M 
WHITTED,  LINDA  F 
WILBANKS,  LINDA  R 
WILBER,  DEBORAH  A 
WILCHER,  LARRY  D 
WILKEN,  DANIEL  H 
WILKES,  BRYAN  K 
WILLIAMS,  ALICE  C 
WILLIAMS,  MARK  H 
WILLIAMS,  RHYS  M 
WILMOT,  EDWIN  L 
WILSON  JR,  THOMAS  NMN 
WINCHELL  JR,- DONALD  L 
WORLEY,  MICHAEL  N 
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WORTHINGTON.  JON  C 
WORTHINGTON,  PATRICIA  R 
WRIGHT,  STEPHEN  J 
WU,  CHUAN-FU  NMN 
YOSHIDA.  PHYLLIS  G 
YUAN-SOO  HOO,  CAMILLE  C 
ZAMORSKI,  MICHAEL  J 
ZEH,  CHARLES  M 

Sarah  J.  Bonilla. 

Director,  Office  of  Human  Capital 
Management. 

[FR  Doc.  E 8— 23847  Filed  10-7-08;  8:45  am] 

BILLING  CODE  6450-O1-P 


DEPARTMENT  OF  ENERGY 

Senior  Executive  Service;  Performance 
Review  Board  Chair 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  SES  Performance  Review  Board 
Chair. 

SUMMARY:  This  notice  provides  the 
Performance  Review  Board  Chair  for  the 
Department  of  Energy.  This  listing 
supersedes  all  previously  published 
lists  of  the  PRB  Chair. 

DATES:  Effective  Date:  This  appointment 
is  effective  as  of  September  22,  2008. 

Sarah ).  Bonilla. 

Director,  Office  of  Human  Capital 
Management. 

[FR  Doc.  E8-23846  Filed  10-7-08;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #  1 

October  1,  2008 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ER99-4 102-008. 
Applicants:  Milford  Power  Company, 
LLC. 

Description:  Amendment  to  Market 
Power  Update  of  Milford  Power 
Company,  LLC. 

Filed  Date:  08/14/2008. 

Accession  Number:  20080814-5064. 
Comment  Date:  5  pm  Eastern  Time  on 
Friday,  October  10,  2008. 

Docket  Numbers:  ER05-287-004. 
Applicants:  Granite  Ridge  Energy, 
LLC. 

Description:  Granite  Ridge  Energy, 
LLC  submits  an  updated  market  power 
analysis  in  compliance  with  Order  No. 
697  under  ER05-287. 

Filed  Date:  09/26/2008. 

Accession  Number:  20081001-0118. 
Comment  Date:  5  pm  Eastern  Time  on 
Friday,  October  17,  2008. 


Docket  Numbers:  ER08-1 169-002. 

Applicants:  Midwest  Independent 
Transmission  System. 

Description:  Midwest  Independent 
Transmission  System  Operator  Inc 
submits  proposed  revisions  to  their 
Open  Access  Transmission  and  Energy 
Markets  Tariff. 

Filed  Date:  09/24/2008. 

Accession  Number:  20080929-0051. 

Comment  Date:  5  pm  Eastern  Time  on 
Wednesday,  October  15,  2008. 

Docket  Numbers:  ER08-1 194-002. 

Applicants:  Columbia  Energy  LLC. 

Description:  Columbia  Energy  LLC 
submits  their  compliance  filing  of  their 
revised  Rate  Schedule  FERC  1  for 
Reactive  Supply  and  Voltage  Control 
from  Generation  Sources  Service  from 
South  Carolina  Electric  &  Gas  Company 
etc. 

Filed  Date:  09/29/2008. 

Accession  Number:  20081001-0043. 

Comment  Date:  5  pm  Eastern  Time  on 
Monday,  October  20,  2008. 

Docket  Numbers:  ER08-1 5 72-000. 

Applicants:  PJM  Interconnection, 
L.L.C. 

Description:  PJM  Interconnection, 

LLC  shbmits  revised  executed 
interconnection  service  agreements  with 
Indiana  Michigan  Power  Co. 

Filed  Date:  09/24/2008. 

Accession  Number:  20080929-0053. 

Comment  Date:  5  pm  Eastern  Time  on 
Wednesday,  October  15,  2008. 

Docket  Numbers:  ER08-1573-000. 

Applicants:  PJM  Interconnection, 
L.L.C. 

Description:  PJM  Interconnection  LLC 
submits  an  executed  interim 
interconnection  service  agreement  with 
Hudson  Transmission  Partners  LLC  et 
al. 

Filed  Date:  09/24/2008. 

Accession  Number:  20080929-0050. 

Comment  Date:  5  pm  Eastern  Time  on 
Wednesday,  October  15,  2008. 

Docket  Numbers:  ER08-1 5 74-000. 

Applicants:  ORNI  18,  LLC. 

Description:  ORNI  18,  LLC  submits  an 
Application  for  Market-Based  Rate 
Authority,  Request  for  Waivers  and  Pre- 
Approvals,  and  Request  for  Finding  of 
•  Qualification  as  Category  1  Seller. 

Filed  Date:  09/29/2008. 

Accession  Number:  20081001-0045. 

Comment  Date:  5  pm  Eastern  Time  on 
Monday,  October  20,  2008. 

Docket  Numbers:  ER08-1584-000. 

Applicants:  Black  Hills  Power,  Inc. 

Description:  Black  Hills  Power,  Inc. 
submits  First  Revised  Sheet  No.  114  et 
al.  to  FERC  Electric  Tariff,  Second  Sub 
First  Revised  Volume  No.  4,  to  be 
effective  12/1/08. 

Filed  Date:  09/29/2008. 

Accession  Number:  20081001-0052. 


Comment  Date:  5  pm  Eastern  Time  on 
Monday,  October  20,  2008. 

Docket  Numbers:  ER08-1 585-000. 

Applicants:  Southwest  Power  Pool, 

Inc. 

Description:  Southwest  Power  Pool, 
Inc.  submits  a  Large  Generator 
Interconnection  Agreement  with 
Southwestern  Public  Service  Co. 

Filed  Date:  09/29/2008. 

Accession  Number:  20081001-0048. 

Comment  Date:  5  pm  Eastern  Time  on 
Monday,  October  20,  2008. 

Docket  Numbers:  ER08-1 586-000. 

Applicants:  New  York  Independent 
System  Operator,  Inc. 

Description:  New  York  Independent 
System  Operator  Inc.  et  al.  submits  an 
executed  Standard  Small  Generator 
Interconnection  Agreement  with  Casella 
Waste  Systems  Inc.  and  on  9/30/08 
submitted  an  errata  to  this  filing. 

Filed  Date:  09/29/2008;  09/30/2008. 

Accession  Number:  20081001-0073; 
20081001-0072. 

Comment  Date:  5  pm  Eastern  Time  on 
Monday,  October  20,  2008. 

Docket  Numbers:  ER08- 1587-000. 

Applicants:  Kentucky  Utilities 
Company. 

Description:  Kentucky  Utilities 
Company  submits  an  executed  copy  of 
Amendment  2  to  Contract  for  Electric 
Service  as  Exhibit  A  with  City  of 
Madisonville,  Kentucky. 

Filed  Date:  09/29/2008. 

Accession  Number:  20081001-0044. 

Comment  Date:  5  pm  Eastern  Time  on 
Monday,  October  20,  2008. 

Docket  Numbers:  ER08-1 588-000. 

Applicants:  Kentucky  Utilities 
Company. 

Description:  Kentucky  Utilities  Co. 
submits  amended  and  restated 
agreements  for  requirements  service. 

Filed  Date:  09/29/2008. 

Accession  Number:  20081001-0146. 

Comment  Date:  5  pm  Eastern  Time  cm 
Monday,  October  20,  2008. 

Docket  Numbers:  ER08-1603-000. 

Applicants:  Niagara  Mohawk  Power 
Corporation. 

Description:  Niagara  Mohawk  Power 
Corp.  submits  Eighth  Revised  Sheet  404 
et  al.  to  FERC  Electric  Tariff,  Original 
Volume  1  for  inclusion  in  the  NYISO 
Open  Access  Transmission  Tariff. 

Filed  Date:  09/12/2008. 

Accession  Number:  20081001-0126. 

Comment  Date:  5  pm  Eastern  Time  on 
Friday,  October  10,  2008. 

Take  notice  that  the  Commission 
received  the  following  electric 
reliability  filings 

Docket  Numbers:  RR07-7-005. 

Applicants:  North  American  Electric 
Reliability  Corp. 

Description:  Petition  of  the  North 
American  Electric  Reliability 


— 


Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Notices 


58949 


Corporation  for  Approval  of  Revisions 
to  Exhibit  E  to  Delegation  Agreement 
with  the  Western  Electricity 
Coordinating  Council. 

Filed  Date:  09/30/2008. 

Accession  Number:  20080930-5086. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  October  10,  2008. 

Any  person  desiring  to  intervene  or  to 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  on  or  before  5  p.m.  Eastern 
time  on  the  specified  comment  date.  It 
is  not  necessary  to  separately  intervene 
again  in  a  subdocket  related  to  a 
compliance  filing  if  you  have  previously 
intervened  in  the  same  docket.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anyone  filing  a  motion  to  intervene -or 
protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  In  reference 
to  filings  initiating  a  new  proceeding, 
interventions  or  protests  submitted  on 
or  before  the  comment  deadline  need 
not  be  served  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426.' 

The  filings  in  the  above  proceedings 
are  accessible  in  the  Commission’s 
eLibrary  system  by  clicking  on  the 
appropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 
Commission’s  Public  Reference  Room  in 
Washington,  DC.  There  is  an 
eSubscription  link  on  the  Web  site  that 
enables  subscribers  to  receive  e-mail 
notification  when  a  document  is  added 
to  a  subscribed  docket(s).  For  assistance 
with  any  FERC  Online  service,  please  e- 
mail  FERCOnlineSupport@ferc.gov.  or 


call  (866)  208-3676  (toll  free).  For  TTY, 
call  (202)  502-8659. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

(FR  Doc.  E8-23800  Filed  10-7-08;  8:45  am) 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EP A-HQ-OPP-2007-01 79;  FRL-8384-9] 

Amendment  and  Extension  of  an 
Experimental  Use  Permit 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  has  granted  an 
experimental  use  permit  (EUP)  to  the 
following  pesticide  applicant.  An  EUP 
permits  use  of  a  pesticide  for 
experimental  or  research  purposes  only 
in  accordance  with  the  limitations  in 
the  permit. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  Greenway,  Biopesticides  and 
Pollution  Prevention  Division  (751  IP), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8263;  e-mail  address: 
green  way.denise@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  conduct  or  sponsor  research  on 
pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  a 
docket  for  .this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2007-0179.  Publicly  available 
docket  materials  are  available  either  in 
the  electronic  docket  at  http:// 
www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  Office  of 
Pesticide  Programs  (OPP)  Regulatory 
Public  Docket  in  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  The  hours  of 
operation  of  this  Docket  Facility  are 


from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  ‘Federal  Register”  listings  at 
http://www.  epa.gov/fedrgstr. 

II.  EUP 

EPA  has  issued  the  following  EUP: 
264-EUP-l  40.  Amendment  and 
Extension.  Bayer  CropScience,  P.O.  Box 
12014,  2  T.  W.  Alexander  Drive, 
Research  Triangle  Park,  North  Carolina 
27709.  This  EUP  allows  the  use  of  0.02 
pound  of  the  plant-incorporated- 
protectant,  Bacillus  thuringiensis 
CrylAb  protein  in  events  T303-3  and 
T304-40  cotton  plants,  on  88.5  acres 
(out  of  303  total  acres)  planted  to 
CrylAb-containing  cotton  to  evaluate 
the  control  of  lepidopteran  larvae  such 
as  bollworm  (Helicoverpa  zed)  and 
tobacco  budworm  (Heliothis  virescens). 
The  program  is  authorized  only  in  the 
States  of  Arizona,  California,  Georgia, 
Louisiana,  Mississippi,  North  Carolina, 
South  Carolina,  Texas,  and  in  Puerto 
Rico.  The  EUP  is  effective  from  August 
28,  2008  to  January  31,  2009. 

Authority:  7  U.S.C.  136c. 

List  of  Subjects 

Environmental  protection, 
Experimental  use  permits. 

Dated:  September  25,  2008. 

Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  E8-23855  Filed  10-7-08;  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-8726— 9] 

Clean  Water  Act  Section  303(d):  Final 
Agency  Action  on  30  Total  Maximum 
Daily  Loads  (TMDLs)  in  Louisiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  final 
agency  action  on  30  TMDLs  prepared  by 
EPA  Region  6  for  waters  listed  in 
Louisiana’s  Terrebonne  River  Basin, 
under  section  303(d)  of  the  Clean  Water 
Act  (CWA).  Documents  from  the 
administrative  record  file  for  the  30 
TMDLs,  including  TMDL  calculations 
and  responses  to  comments,  may  be 
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viewed  at  http:/ /www  .epa.gov/region6/ 
wa ter/ npdes/ tm dl/ index. htm.  The 
administrative  record  file  may  be 
examined  by  calling  or  writing  Ms. 
Diane  Smith  at  the  address  below. 
Please  contact  Ms.  Smith  to  schedule  an 
inspection. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Smith,  Environmental  Protection 
Specialist,  Water  Quality  Protection 


Division,  U.S.  EPA  Region  6.  1445  Ross 
Avenue,  Dallas,  TX  75202-2733,  (214) 
665-2145. 

SUPPLEMENTARY  INFORMATION:  In  1996, 
two  Louisiana  environmental  groups, 
the  Sierra  Club  and  Louisiana 
Environmental  Action  Network 
(plaintiffs),  filed  a  lawsuit  in  Federal 
Court  against  the  EPA,  styled  Sierra 
Club,  et  al.  v.  Clifford  et  al..  No.  96- 


0527,  (E.D.  La.).  Among  other  claims, 
plaintiffs  alleged  that  EPA  failed  to 
establish  Louisiana  TMDLs  in  a  timely 
manner. 

EPA  Takes  Final  Agency  Action  on  30 
TMDLs 

By  this  notice  EPA  is  taking  final 
agency  action  on  the  following  30 
TMDLs  for  waters  located  within  the 
Terrebonne  River  basin: 


Subsegment 

Waterbody  name 

Pollutant 

120102  . 

Bayou  Poydras . 

Dissolved  Oxygen  and  Nutrients. 

120103  . 

Bayou  Choctaw  . 

Dissolved  Oxygen,  Nutrients,  Nitrogen,  and  Phos- 

phorus. 

120105  . 

Chamberlin  Canal  . 

Dissolved  Oxygen,  Nutrients,  Nitrogen,  and  Phos- 

phorus. 

120106  . 

Bayou  Plaquemine  . 

Dissolved  Oxygen  and  Nutrients. 

120107  . 

Upper  Grand  River  and  Lower  Flat  River — Headwaters 

Dissolved  Oxygen 

to  Intracoastal  Waterway. 

120109  . 

Intracoastal  Waterway — in  Morgan  City  to  Port  Allen 

Dissolved  Oxygen  and  Nutrients 

Route — Port  Allen  Locks  to  Bayou  Sorrel  Locks. 

120110  . 

Bayou  Cholpe — Headwaters  to  Bayou  Choctaw  . 

Dissolved  Oxygen. 

120202  . 

Bayou  Black— Intracoastal  Waterway  to  Houma  . 

Dissolved  Oxygen  and  Nutrients. 

120204  . 

Lake  Verret  and  Grassy  Lake  . 

Dissolved  Oxygen  and  Nutrients. 

120304  . 

Intracoastal  Waterway — Houma  to  Larose  . 

Dissolved  Oxygen  and  Nutrients. 

120403  . 

Intracoastal  Waterway — Bayou  Boeuf  . 

Dissolved  Oxygen. 

120604  . 

•  Bayou  Blue — Intracoastal  Waterway  to  boundary  be- 

Dissolved  Oxygen. 

tween  segments  1206  and  1207. 

120401  . 

Bayou  Penchant— Bayou  Chene  to  Lake  Penchant . 

Dissolved  Oxygen. 

120404  . 

Lake  Penchant  . 

Dissolved  Oxygen. 

120405  . 

I  Lake  Hatch  and  Lake  Theriot  . 

Dissolved  Oxygen  and  Nutrients. 

120406  . 

Lake  de  Cade . 

Dissolved  Oxygen  and  Nutrients. 

EPA  requested  the  public  to  provide 
EPA  with  any  significant  data  or 
information  that  might  impact  the  30 
Final  TMDLs  in  the  Federal  Register 
Notice:  Volume  73,  Number  167,  pages 
50610  and  50611  (August  27,  2008).  The 
comments  which  were  received,  the 
EPA’s  response  to  comments,  and  the 
final  TMDLs  may  be  found  at  http:// 
www.epa.gov/region  6/ water/ n  pdes/ 
tmdl/ index,  htm. 

Dated:  September  30,  2008. 

William  K.  Honker, 

Deputy  Director,  Water  Quality  Protection 
Division,  EPA  Region  6. 

[FR  Doc.  E8-23868  Filed  10-7-08;  8:45  am] 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ— OAR-2006-0922;  FRL-8724-4] 

Draft  Risk  and  Exposure  Assessment 
Report  for  Nitrogen  Dioxide  (NO;>) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  draft  report  for  public 
review  and  comment. 

SUMMARY:  On  or  about  October  3,  2008, 
the  Office  of  Air  Quality  Planning  and 


Standards  (OAQPS)  of  EPA  is  making 
available  for  public  review  and 
comment  additional  sections  of  a  draft 
document  titled,  Risk  and  Exposure 
Assessment  to  Support  the  Review  of  the 
NO 2  Primary  National  Ambient  Air 
Quality  Standard:  Second  Draft  which 
was  originally  announced  in  a 
September  2,  2008  Federal  Register 
notice  (73  FR  51297).  The  additional 
sections  being  released  at  this  time  are 
Chapter  8  and  a  revised  Appendix  B. 

The  purposes  of  these  two  sections  are 
to  convey  the  approach  taken  to 
characterize  NO2  exposures,  to  convey 
the  approach  taken  to  characterize 
health  risks  associated  with  those 
exposures,  and  to  present  the  results  of 
those  analyses. 

DATES:  Comments  on  the  additional 
sections  of  the  above  report  must  be 
received  on  or  before  October  22,  2008. 
ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-HQ- 
OAR-2 006-092 2,  by  one  of  the 
following  methods: 

•  http://www.regulations.gov:.  Follow 
the  on-line  instructions  for  submitting 
comments. 

•  E-mail:  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  a-and-r- 
docket@epa.gov,  Attention  Docket  ID 
No.  EPA— HQ-OAR-2006-0922. 


•  Fax:  Fax  your  comments  to  202- 
566-9744,  Attention  Docket  ID.  No. 
EPA-HQ-OAR-2006-0922. 

•  Mail:  Send  your  comments  to:  Air 
and  Radiation  Docket  and  Information 
Center,  Environmental  Protection 
Agency,  Mailcode:  2822T,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  Attention  Docket  ID  No. 
EPA-HQ-OAR-2006-0922. 

•  Hand  Delivery  or  Courier:  Deliver 
your  comments  to:  EPA  Docket  Center, 
1301  Constitution  Ave.,  NW.,  Room 
3334,  Washington,  DC.  Such  deliveries 
are  only  accepted  during  the  Docket’s 
normal  hours  of  operation,  and  special 
arrangements  should  be  made  for 
deliveries  of  boxed  information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-OAR-2006- 
0922.  The  EPA’s  policy  is  that  all 
comments  received  will  be  included  in 
the  public  docket  without  change  and 
may  be  made  available  online  at 
http://www.regulations.gov,  including 
any  personal  information  provided, 
unless  the  comment  includes 
information  claimed  to  be  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Do  not  submit 
information  that  you  consider  to  be  CBI 
or  otherwise  protected  through  http:// 
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www.reguIations.gov  or  e-mail.  The 
http://www.regulations.gov  Web  site  is 
an  “anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through  http:// 
www.regulations.gov,  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses.  For  additional  information 
about  EPA’s  public  docket  visit  the  EPA 
Docket  Center  homepage  at  http:// 
www.epa.gov/epahome/dockets.htm. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  http:// 
www.reguIations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  either 
electronically  in  http:// 
www.regulations.gov  or  in  hard  copy  at 
the  Air  Docket  in  the  EPA  Docket 
Center,  EPA  West,  Room  3334,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  This  Docket  Facility  is  open  from 
8:30  a.m.  to  4:30  p.m.  Monday  through 
Friday,  excluding  legal  holidays.  The 
Docket  telephone  number  is  202-566- 
1742;  fax  202-566-9744. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Scott  Jenkins,  Office  of  Air  Quality 
Planning  and  Standards  (Mail  Code 
C504-06),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711;  e-mail: 
Jenkins.scott@epa.gov ;  telephone:  919- 
541-1167;  fax:  919-541-0237. 

General  Information 

A.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

1.  Submitting  CBI.  Do  not  submit  this 
information  to  EPA  through  http:// 
www.regulations.gov  or  e-mail.  Clearly 
mark  the  part  or  all  of  the  information 
that  you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 


you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that 
is  claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  Preparing  Your  Comments. 
When  submitting  comments,  remember 
to: 

•  Identify  the  rulemaking  by  docket 
number  and  other  identifying 
information  (subject  heading,  Federal 
Register  date  and  page  number). 

•  Follow  directions — The  agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

•  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

•  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

•  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

•  Provide  specific  examples  to 
illustrate  your  concerns,  and  suggest 
alternatives. 

•  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

•  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

SUPPLEMENTARY  INFORMATION:  Under 
section  108(a)  of  the  Clean  Air  Act 
(CAA),  the  Administrator  identifies  and 
lists  certain  pollutants  which  “cause  or 
contribute  to  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.”  The  EPA  then 
issues  air  quality  criteria  for  listed 
pollutants,  which  are  commonly 
referred  to  as  “criteria  pollutants.”  The 
air  quality  criteria  are  to  “accurately 
reflect  the  latest  scientific  knowledge 
useful  in  indicating  the  kind  and  extent 
of  all  identifiable  effects  on  public 
health  or  welfare  which  may  be 
expected  from  the  presence  of  [a] 
pollutant  in  the  ambient  air,  in  varying 
quantities.”  Under  section  109  of  the 
CAA,  EPA  establishes  national  ambient 
air  quality  standards  (NAAQS)  for  each 
listed  pollutant,  with  the  NAAQS  based 
on  the  air  quality  criteria.  Section  109(d) 
of  the  CAA  requires  periodic  review 


and,  if  appropriate,  revision  of  existing 
air  quality  criteria.  The  revised  air 
quality  criteria  reflect  advances  in 
scientific  knowledge  on  the  effects  of 
the  pollutant  on  public  health  or 
welfare.  The  EPA  is  also  required  to 
periodically  review  and  revise  the 
NAAQS,  if  appropriate,  based  on  the 
revised  criteria. 

Air  quality  criteria  have  been 
established  for  the  nitrogen  oxides 
(NOx)  and  NAAQS  have  been 
established  for  nitrogen  dioxide  (NCU), 
an  indicator  for  gaseous  NOx-  Presently, 
EPA  is  in  the  process  of  reviewing  the 
NAAQS  for  NCK  As  part  of  its  review 
of  the  NAAQS,  EPA  is  preparing  an 
assessment  of  exposures  and  health 
risks  associated  with  ambient  NO?.  A 
draft  plan  describing  the  proposed 
approaches  to  assessing  exposures  and 
risks  is  described  in  the  draft  document, 
Nitrogen  Dioxide  Health  Assessment 
Plan:  Scope  and  Methods  for  Exposure 
and  Risk  Assessment.  This  document 
was  released  for  public  review  and 
comment  in  September,  2007  and  was 
the  subject  of  a  consultation  with  the 
Clean  Air  Scientific  Advisory 
Committee  (CASAC)  on  October  24  and 
25,  2007.  Comments  received  from  that 
consultation  were  considered  in 
developing  the  document  titled,  Risk 
and  Exposure  Assessment  to  Support 
the  Review  of  the  NO  2  Primary  National 
Ambient  Air  Quality  Standard:  First 
Draft,  which  was  released  for  public 
review  and  comment  in  April  2008. 

This  document  was  the  subject  of  a 
CASAC  review  on  May  1  and  2,  2008. 
Comments  received  from  that  review 
have  been  considered  in  developing  the 
document  titled,  Risk  and  Exposure 
Assessment  to  Support  the  Review  of  the 
NO 2  Primary  National  Ambient  Air 
Quality  Standard:  Second  Draft,  which 
was  released  (except  for  chapter  8  and 
part  of  appendix  B)  for  public  review 
and  comment  in  August  2008.  The  EPA 
solicited  advice  and  recommendations 
from  the  CASAC  by  means  of  a  review 
of  this  draft  document  at  a  public 
meeting  that  was  held  on  September  9— 
10,  2008  in  Research  Triangle  Park, 
North  Carolina.  Chapter  8  of  this 
document,  and  a  revised  appendix  B, 
are  being  released  on  or  about  October 
3,  2008. 

Chapter  8  and  the  revised  appendix  B 
will  be  available  online  at:  http:// 
www.epa.gov/ttn/naacis/standards/nox/ 
s_nox_cr_rea.html .  Their  purposes  are 
to  convey  the  approach  taken  to 
characterize  NO2  exposures,  to  convey 
the  approach  taken  to  characterize 
health  risks  associated  with  those 
exposures,  and  to  present  the  results  of 
those  analyses.  The  EPA  is  soliciting 
advice  and  recommendations  from  the 


58952 


Federal  Register/ Vol.  73,  No.  196 /Wednesday,  October  8,  2008 /Notices 


CASAC  by  means  of  a  review  of  chapter 
8  and  the  revised  appendix  B  at  a  public 
teleconference  that  will  be  held  on 
October  22,  2008.  Information  on  that 
meeting  has  been  announced  separately 
in  the  Federal  Register  .  In  preparing  a 
final  risk  and  exposure  assessment 
report,  EPA  will  consider  comments 
received  from  the  CASAC  and  the 
public  at  the  meeting  held  on  September 
9-10  and  at  the  teleconference  to  be 
held  on  October  22  as  well  as  written 
comments  received  during  the  public 
comment  periods. 

Dated:  September  18,  2008. 

Jenny  Edmonds, 

Acting  Director,  Office  of  Air  Quality  Planning 
and  Standards. 

[FR  Doc.  E8-23856  Filed  10-7-08;  8:45  am] 

BILLING  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ— OPP-2007-0837;  FRL-8384-1] 

Malathion;  Notice  of  Receipt  of 
Request  to  Amend  to  Terminate  Uses 
of  Certain  Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  a  request  by  the 
technical  registrant  to  voluntarily 
amend  their  registrations  to  terminate 
uses  of  certain  products  containing  the 
pesticide  malathion.  The  request  would 
terminate  malathion  use  in  or  on 
commercial  storages/warehouses 
premises  (excluding  stored  grain 
facilities  such  as  silos),  commercial 
transportation  facilities  -  feed/food  - 
empty,  commercial  transportation 
facilities  -  nonfeed/nonfood, 
commercial/institutional/industrial 
premises/equipment  (indoor), 
commercial/institutional/industrial 
premises/equipment  (outdoor),  dairies/ 
cheese  processing  plant  equipment 
(food  contact),  eating  establishments, 
food  processing  plants  (excluding  stored 
grain  facilities  such  as  silos),  golf  course 
turf,  greenhouse  -  empty,  indoor  hard 
surfaces,  indoor  premises,  residential 
dust  formulations,  residential  lawns 
(broadcast),  residential  pressurized  can 
formulations,  and  sewage  systems.  The 
request  would  not  terminate  the  last 
malathion  products  registered  for  use  in 
the  United  States.  EPA  intends  to  grant 
this  request  at  the  close  of  the  comment 
period  for  this  announcement  unless  'the 


Agency  receives  substantive  comments 
within  the  comment  period  that  would 
merit  its  further  review  of  the  request, 
or  unless  the  registrant  withdraws  their 
request  within  this  period.  Upon 
acceptance  of  this  request,  any  sale, 
distribution,  or  use  of  products  listed  in 
this  notice  will  be  permitted  only  if 
such  sale,  distribution,  or  use  is 
consistent  with  the  terms  as  described 
in  the  final  order. 

DATES:  Comments  must  be  received  on 
or  before  November  7,  2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
number  EPA-HQ-OPP-2007-0837,  by 
one  of  the  following  methods: 

•  Federal  eRulemaking  Portal :  http:// 
wavw.  regulations. gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW„  Washington, 

DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  of  operation 
(8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 

Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703)  305-5805. 

Instructions:  Direct  your  comments  to 
docket  ID  number  EPA-HQ-OPP-2007- 
0837.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  docket 
without  change  and  may  be  made 
available  on-line  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  regulations.gov  or  e- 
mail.  The  regulations.gov  website  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
regulations.gov,  your  e-mail  address 
will  be  automatically  captured  and 
included  as  part  of  the  comment  that  is 
placed  in  the  docket  and  made  available 
on  the  Internet.  If  you  submit  an 
electronic  comment,  EPA  recommends 
that  you  include  your  name  and  other 
contact  information  in  the  body  of  your 


comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  docket  index  available 
at  http://www.regulations.gov.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either  in  the 
electronic  docket  at  http:// 
www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
hours  of  operation  of  this  Docket 
Facility  are  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Miederhoff,  Special  Review  and 
Reregistration  Division  (7508P),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  347- 
8028;  fax  number:  (703)  308-7070;  e- 
mail  address:  miederhoff.eric@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  interest  to  a 
wide  range  of  stakeholders  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  sale, 
distribution,  or  use  of  pesticides.  Since 
others  also  may  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

1.  Submitting  CBI.  Do  not  submit  this 
information  to  EPA  through 
regulations.gov  or  e-mail.  Clearly  mark 
the  part  or  all  of  the  information  that 
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you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that  is 
claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  preparing  your  comments. 
When  submitting  comments,  remember 
to: 

i.  Identify  the  document  by  docket  ID 
number  and  other  identifying 
information  (subject  heading,  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

iii.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

iv.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

v.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

II.  Background  on  the  Receipt  of 
Requests  to  Cancel  and/or  Amend 
Registrations  to  Delete  Uses 

This  notice  announces  receipt  by  EPA 
of  a  request  from  the  registrant, 
Cheminova  Inc.,  to  amend  to  terminate 
uses  of  two  malathion  product 
registrations.  Malathion  is  a  non- 
systemic,  broad  spectrum 
organophosphate  pesticide  with 
numerous  commercial  agricultural  and 
residential  uses,  as  well  as  several  wide 
area  applications  including  use  as  a 
public  health  adulticide,  as  an 
abatement  treatment  for  fruit  fly,  and  in 
the  Boll  Weevil  Eradication  Program.  In 
a  letter  dated  June  24,  2008,  Cheminova 
requested  EPA  to  amend  to  terminate 
uses  of  pesticide  product  registrations 
identified  in  Table  1  of  this  notice. 
Cheminova  Inc.,  has  requested 


termination  of  several  uses  of  malathion 
because  it  does  not  wish  to  support 
these  uses.  In  granting  this  request,  the 
Agency  will  neither  terminate  the  last 
malathion  products  registered  in  the 
United  States,  nor  terminate  the  last 
pesticide  products  registered  in  the 
United  States  for  these  uses. 

III.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  EPA 
of  a  request  from  a  registrant  to  amend 
to  terminate  uses  of  malathion  product 
registrations.  The  affected  products  and 
the  registrants  making  the  requests  are 
identified  in  Tables  1  and  2  of  this  unit. 

Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  canceled 
or  amended  to  terminate  one  or  more 
pesticide  uses.  Section  6(f)(1)(B)  of 
FIFRA  requires  that  before  acting  on  a 
request  for  voluntary  cancellation,  EPA 
must  provide  a  30-day  public  comment 
period  on  the  request  for  voluntary 
cancellation  or  use  termination.  In 
addition,  section  6(f)(1)(C)  of  FIFRA 
requires  that  EPA  provide  a  180-day 
comment  period  on  a  request  for 
voluntary  cancellation  or  termination  of 
any  minor  agricultural  use  before 
granting  the  request,  unless: 

1 .  The  registrants  request  a  waiver  of 
the  comment  period,  or 

2.  The  Administrator  determines  that 
continued  use  of  the  pesticide  would 
pose  an  unreasonable  adverse  effect  on 
the  environment. 

The  malathion  registrant  has 
requested  that  EPA  waive  the  180-day 
comment  period.  EPA  will  provide  a 
30-day  comment  period  on  the 
proposed  requests. 

Unless  a  request  is  withdrawn  by  the 
registrant  within  30  days  of  publication 
of  this  notice,  or  if  the  Agency 
determines  that  there  are  substantive 
comments  that  warrant  further  review  of 
this  request,  an  order  will  be  issued 
canceling  and/ or  amending  the  affected 
registrations. 


Table  1.— Malathion  Product  Reg¬ 
istrations  with  Pending  Re¬ 
quests  for  Amendment 


Registration 

Number 

Product 

Name  :  ComPa"y 

4787-5 

Fyfanon  Cheminova, 

Tech-  Inc. 

nical 

Malathion  Cheminova, 
Tech-  Inc. 

nical 

_ _ 

4787-43 

Table  2  of  this  unit  includes  the  name 
and  address  of  record  for  the  registrant 
of  the  products  listed  in  Table  1  of  this 
unit. 


Table  2.— Registrant  Requesting 
Voluntary  Cancellation  and/or 
Amendments 


EPA  Company 
Number 

Company  Name  and 
Address 

4787 

Cheminova,  Inc.  Wash¬ 
ington  Office 

1600  Wilson  Boulevard 
Suite  700 

Arlington,  VA  22209 

IV.  What  is  the  Agency’s  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled  or 
amended  to  terminate  one  or  more  uses. 
FIFRA  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register.  Thereafter, 
following  the  public  comment  period, 
the  Administrator  may  approve  such  a 
request. 

V.  Procedures  for  Withdrawal  of 
Request  and  Considerations  for 
Reregistration  of  Malathion 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  postmarked 
before  November  7,  2008.  This  written 
withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  FIFRA  section  6(f)(1)  request 
listed  in  this  notice.  If  the  products  have 
been  subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling. 

VI.  Provisions  for  Disposition  of 
Existing  Stocks 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  were  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
If  the  request  for  voluntary  cancellation 
and/or  use  termination  is  granted,  the 
Agency  intends  to  publish  a 
cancellation  order  in  the  Federal 
Register  which  will  include  the 
following  existing  stocks  provisions. 

1.  The  registrant  may  continue  to  sell 
and/or  distribute  existing  stocks  of 
Fyfanon  Technical  and  Malathion 
Technical,  EPA  Reg.  Nos.  4787-5  and 
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4787-43,  with  previously  approved 
labeling  that  includes  the  terminated 
uses  until  six  months  from  the  date  of 
publication  of  the  cancellation  order  in 
the  Federal  Register. 

2.  Persons  other  than  the  registrant 
may  continue  to  sell  and/or  distribute 
existing  stocks  of  Fyfanon  Technical 

.and  Malathion  Technical,  EPA  Reg.  Nos. 
4787-5  and  4787-43,  with  previously 
approved  labeling  that  includes  the 
terminated  uses  until  such  stocks  are 
exhausted. 

3.  Persons  other  than  the  registrant 
may  continue  to  sell  and/or  distribute 
existing  stocks  of  Fyfanon  Technical 
and  Malathion  Technical,  EPA  Reg.  Nos. 
4787-5  and  4787-43,  with  previously 
approved  labeling  that  includes  the 
terminated  uses,  provided  that  they  are 
not  used  to  formulate  products  labeled 
for  any  of  the  terminated  uses. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  September  23,  2008. 

Steven  Bradbury, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  E8-23387  Filed  10-7-08;  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2008-0061 ;  FRL-8383-8] 

Tribal  Pesticide  Program  Council; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  Tribal  Pesticide  Program 
Council  (TPPC)  will  hold  a  VA  day 
meeting,  beginning  on  October  23,  2008, 
and  ending  October  24,  2008.  This 
notice  announces  the  location  and  times 
for  the  meeting  and  sets  forth  the 
tentative  agenda  topics. 

OATES:  The  meeting  will  be  held  on 
October  23,  2008,  from  noon  to  6  p.m. 
and  October  24,  2008,  from  8:30  a.m.  to 
5  p.m. 

To  request  accommodation  of  a 
disability,  please  contact  either  person 
listed  under  FOR  FURTHER  INFORMATON 
CONTACT,  preferably  at  least  10  days 
prior  to  the  meeting,  to  give  EPA  as 
much  time  as  possible  to  process  your 
request. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Wild  Horse  Pass  Resort 
and  Spa  in  Chandler,  AZ.  Telephone: 
(602) 225-0100. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  Zinn,  Field  and  External  Affairs 
Division  (7506P),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
number:  (703)  308-7076;  fax  number: 
(703)  308-1850;  e-mail  address: 
zinn.nicole@epa.gov  or  Lillian  Wilmore, 
TPPC  Coordinator,  P.O.  Box  470329, 
Brookline  Village,  MA  02447; 
telephone:  (617)  232-5742;  fax:  (617) 
277-1656;  e-mail  address: 
naecology@aol.com. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  interested  in  the 
TPPC  information  exchange  relationship 
with  EPA  regarding  important  issues 
related  to  human  health,  environmental 
exposure  to  pesticides,  and  insight  into 
EPA’s  decision-making  process.  All 
parties  are  invited  and  encouraged  to 
attend  the  meetings  and  participate  as 
appropriate.  Potentially  affected  entities 
may  include,  but  are  not  limited  to: 

Those  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  or  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA). 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2008-0061.  Publicly  available 
docket  materials  are  available  either  in 
the  electronic  docket  at  http:// 
www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  Office  of 
Pesticide  Programs  (OPP)  Regulatory 
Public  Docket  in  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  The  hours  of 
operation  of  this  Docket  Facility  are 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  “Federal  Register”  listings  at 
http ://  www.  epa  .gov/fedrgstr. 

II.  Tentative  Agenda 

1.  TPPC  State  of  the  Council  Report. 

2.  Tribal  presentations. 

3.  Integrated  Pest  Management 
discussion. 

4.  Tribal  Caucus  (TPPC  only). 


5.  EPA  Region  and  Regional  Sub-Lead 
Reports. 

6.  Report  and  discussion  on  the 
Consultation  Process/Restricted-Use 
Pesticides  (RUPs)  legal  availability  in 
Indian  Country. 

7.  Office  of  Enforcement  and 
Compliance  Assurance  (OECA)  baseline 
and  targets. 

List  of  Subjects 

Environmental  protection. 

Dated:  September  29,  2008. 

William  R.  Diamond, 

Director,  Field  External  Affairs  Division, 
Office  of  Pesticide  Programs. 

[FR  Doc.  E8-23863  Filed  10-7-08;  8:45  am] 
BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2007-0179;  FRL-8384-3] 

Pesticide  Experimental  Use  Permit; 
Receipt  of  Amendment  Application; 
Comment  Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  EPA’s 
receipt  of  an  application  264-EUP-140 
from  Bayer  CropScience  requesting  to 
amend  and  extend  the  existing  an 
experimental  use  permit  (EUP)  for  the 
Bacillus  thuringiensis  CrylAb  protein 
and  the  genetic  material  necessary  for 
its  production  in  event  T303-3  and 
T304-40  cotton  plants.  The  Agency  has 
determined  that  the  permit  may  be  of 
regional  and  national  significance. 
Therefore,  in  accordance  with  40  CFR 
172.11(a),  the  Agency  is  soliciting 
comments  on  this  application. 

DATES:  Comments  must  be  received  on 
or  before  November  7,  2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
number  EPA-HQ-OPP-2007-0179,  by 
one  of  the  following  methods: 

•  Federal  eRulemaking  Portal :  http://  • 
www.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington, VA.  Deliveries  are 
only  accepted  during  the  Docket 
Facility’s  normal  hours  of  operation 
(8:30  a.m.  to  4  p.m.,  Monday  through 
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Friday,  excluding  legal  holidays). 

Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703)  305-5805. 

Instructions:  Direct  your  comments  to 
docket  ID  number  EPA-HQ-OPP-2007- 
0179.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  docket 
without  change  and  may  be  made 
available  on-line  at  http:// 
ivww.reguIations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  regulations.gov  or  e- 
mail.  The  regulations.gov  website  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
regulations.gov,  your  e-mail  address 
will  be  automatically  captured  and 
included  as  part  of  the  comment  that  is 
placed  in  the  docket  and  made  available 
on  the  Internet.  If  you  submit  an 
electronic  comment,  EPA  recommends 
that  you  include  your  name  and  other 
contact  information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  docket  index  available 
at  http://nww.regu/afjons.gov.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either  in  the 
electronic  docket  at  http:// 
www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
hours  of  operation  of  this  Docket 
Facility  are  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805. 


FOR  FURTHER  INFORMATION  CONTACT: 

Denise  Greenway,  Biopesticides  and 
Pollution  Prevention  Division  (7511P), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001;  telephone  number: 

(703)  308-8263;  e-mail  address: 
greenway.denise@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are 
interested  in  agricultural  biotechnology 
or  may  be  required  to  conduct  testing  of 
pesticidal  substances  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA) 
or  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA).  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

1.  Submitting  CBI.  Do  not  submit  this 
information  to  EPA  through 
regulations.gov  or  e-mail.  Clearly  mark 
the  part  or  all  of  the  information  that 
you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that  is 
claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  preparing  your  comments. 
When  submitting  comments,  remember 
to: 

i.  Identify  the  document  by  docket  ID 
number  and  other  identifying 
information  (subject  heading,  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

iii.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 


iv.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

v.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

3.  Environmental  justice.  EPA  seeks  to 
achieve  environmental  justice,  the  fair 
treatment  and  meaningful  involvement 
of  any  group,  including  minority  and/or 
low  income  populations,  in  the 
development,  implementation,  and 
enforcement  of  environmental  laws, 
regulations,  and  policies.  To  help 
address  potential  environmental  justice 
issues,  the  Agency  seeks  information  on 
any  groups  or  segments  of  the 
population  who,  as  a  result  of  their 
location,  cultural  practices,  or  other 
factors,  may  have  atypical  or 
disproportionately  high  and  adverse 
human  health  impacts  or  environmental 
effects  from  exposure  to  the  pesticide(s) 
discussed  in  this  document,  compared 
to  the  general  population. 

II.  What  Action  is  the  Agency  Taking? 

Under  section  5  of  FIFRA,  7  U.S.C. 
136c,  EPA  can  allow  manufacturers  to 
field  test  pesticides  under  development. 
Manufacturers  are  required  to  obtain  an 
EUP  before  testing  new  pesticides  or 
new  uses  of  pesticides  if  they  conduct 
experimental  field  tests  on  10  acres  or 
more  of  land  or  one  acre  or  more  of 
water. 

Pursuant  to  40  CFR  172.11(a),  the 
Agency  has  determined  that  the 
following  EUP  application  may  be  of 
regional  and  national  significance,  and 
therefore  is  seeking  public  comment  on 
the  EUP  application: 

Submitter.  Bayer  CropScience,  (264- 
EUP-140). 

Pesticide  Chemical:  Bacillus 
thuringiensis  CrylAb  protein  and  the 
genetic  material  necessary  for  its 
production  in  event  T303-3  and  T304- 
40  cotton  plants. 

Summary  of  Request:  Bayer 
CropScience  has  requested  an 
amendment  and  extension  of  EUP  264- 
EUP-140,  which  was  first  granted  by 
EPA  on  February  7,  2006  (71  FR  41020; 
July  19,  2006;  FRL-8060-6)  and  was 
amended  on  March  8,  2007  (72  FR 
34009;  June  20,  2007;  FRL-8133-5)  and 
on  August  28,  2008  (a  separate 
document  is  published  elsewhere  in  this 
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Federal  Register).  Under  the  existing 
EUP,  plantings  are  permitted  through 
January  31,  2009.  Bayer  CropScience  is 
now  proposing  to  amend  the 
experimental  program  by  conducting 
testing  on  152  acres  (out  of  1,602  total 
acres)  planted  to  CrylAb-containing 
cotton,  with  up  to  0.03  pound  of  CrylAb 
protein  and  the  genetic  material 
necessary  for  its  production  in  events 
T303-3  and  T304-40;  and  to  extend  the 
amended  program  to  run  from  January 
1,  2009  until  December  31,  2010.  The 
CrylAb  protein  is  effective  in 
controlling  lepidopteran  larvae  such  as 
bollworm  ( Helicoverpa  zea)  and  tobacco 
budworm  ( Heliothis  virescens),  which 
are  common  pests  of  cotton.  The 
proposed  program  will  be  carried  out  in 
the  States  of  Alabama,  Arizona, 
Arkansas,  California,  Florida,  Georgia, 
Louisiana,  Mississippi,  North  Carolina, 
South  Carolina.  Tennessee,  Texas,  and 
in  Puerto  Rico.  The  proposed 
experimental  program  includes  trials  to 
evaluate  insect  and  herbicide  efficacy 
and  agronomic  performance.  Also 
proposed  is  the  production  of  sample 
material  for  regulatory  studies  and  seed 
production  for  future  experimental  field 
trial  plantings. 

A  copy  of  the  application  and  any 
information  submitted  is  available  for 
public  review  in  the  docket  established 
for  this  EUP  application  as  described 
under  ADDRESSES. 

Following  the  review  of  the 
application  and  any  comments  and  data 
received  in  response  to  this  solicitation, 
EPA  will  decide  whether  to  issue  or 
deny  the  EUP  request,  and  if  issued,  the 
conditions  under  which  it  is  to  be 
conducted.  Any  issuance  of  an  EUP  will 
be  announced  in  the  Federal  Register. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  September  19,  2008. 

Janet  L.  Andersen, 

Director.  Biopesticides  and  Pollution  . 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  E8-23860  Filed  10-7-08;  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2008-061 0;  FRL-8381-8] 

Pseudomonas  fluorescens  and 
Pseudomonas  syringae  Registration 
Review  Proposed  Decision;  Notice  of 
Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  EPA’s  proposed 
registration  review  decisions  for  the 
pesticides  cases  .Pseudomonas 
fluorescens  and  Pseudomonas  syringae, 
and  opens  a  public  comment  period  on 
the  proposed  registration  review 
decisions.  Registration  review  is  EPA’s 
periodic  review  of  pesticide 
registrations  to  ensure  that  each 
pesticide  continues  to  satisfy  the 
statutory  standard  for  registration,  that 
is,  that  the  pesticide  can  perform  its 
intended  function  without  unreasonable 
adverse  effects  on  human  health  or  the 
environment.  Through  this  program, 

EPA  is  ensuring  that  each  pesticide’s 
registration  is  based  on  current 
scientific  and  other  knowledge, 
including  its  effects  on  human  health 
and  the  environment. 

DATES:  Comments  must  be  received  on 
or  before  December  8,  2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
numbers  EPA-HQ-OPP-2007-0567  for 
Pseudomonas  fluorescens,  and  EPA- 
HQ-OPP-2007-0509  for  Pseudomonas 
syringae,  by  one  of  the  following 
methods: 

•  Federal  eRulemaking  Portal :  http:// 
www.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket’s 
normal  hours  of  operation  (8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays).  Special 
arrangements  should  be  made  for 
deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

Instructions:  Direct  your  comments  to 
docket  ID  numbers  and  the  regulatory 
contacts  listed  under  Table  1  for  each  of 
the  cases  to  which  you  are  submitting  a 
comment.  EPA’s  policy  is  that  all 
comments  received  will  be  included  in 
the  docket  without  change  and  may  be 
made  available  on-line  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 


protected  through  regulations.gov  or  e- 
mail.  The  regulations.gov  website  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  knowr  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
regulations.gov,  your  e-mail  address 
will  be  automatically  captured  and 
included  as  part  of  the  comment  that  is 
placed  in  the  docket  and  made  available 
on  the  Internet.  If  you  submit  an 
electronic  comment,  EPA  recommends 
that  you  include  your  name  and  other 
contact  information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  docket  index  available 
in  regulations.gov.  To  access  the 
electronic  docket,  go  to  http:// 
www.regulations.gov,  select  “Advanced 
Search,”  then  “Docket  Search.”  Insert 
the  docket  ID  number  where  indicated 
and  select  the  “Submit”  button.  Follow 
the  instructions  on  the  regulations.gov 
website  to  view  the  docket  index  or 
access  available  documents.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either  in  the 
electronic  docket  at  http:// 
www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
hours  of  operation  of  this  Docket 
Facility  are  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  biopesticides 
included  in  this  document,  contact  the 
specific  Regulatory  contact,  as  identified 
in  the  Table  in  Unit  II. A.  for  the 
biopesticide  of  interest.  The  mailing 
address  and  additional  contact 
information  is  Biopesticides  and 
Pollution  Prevention  Division,  (7511P); 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
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DC  20460-0001;  telephone  number: 

(703)  308-8712;  fax  number:  (703)  308- 
7026. 

For  general  questions  on  the 
registration  review  program,  contact 
Kevin  Costello  Special  Review  and 
Reregistration  Division  (7508P),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW„  Washington,  DC  20460- 
0001;  telephone  number:  (703)  305- 
5026;  fax  number:  (703)  308-8090;  e- 
mail  address:  costelh.kevin@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  interest  to.  a 
wide  range  of  stakeholders  including 
environmental,  human  health,  farm 
worker,  and  agricultural  advocates;  the 
chemical  industry;  pesticide  users;  and 
members  of  the  public  interested  in  the 
sale,  distribution,  or  use  of  pesticides. 
Since  others  also  may  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

1.  Submitting  CBI.  Do  not  submit  this 
information  to  EPA  through 
regulations.gov  or  e-mail.  Clearly  mark 
the  part  or  all  of  the  information  that 
you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that  is 
claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  preparing  your  comments. 
When  submitting  comments,  remember 
to: 

i.  Identify  the  document  by  docket  ID 
number  and  other  identifying 
information  (subject  heading,  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 


Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

iii.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

iv.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

v.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

This  notice  opens  a  60-day  public 
comment  period  on  the  subject 
proposed  registration  review  decisions. 
The  Agency  is  proposing  registration 
review  decisions  for  the  pesticide  cases 
shown  in  the  following  Table. 


Table  1  .—Registration  Review  Dockets-Proposed  final  decisions 


Registration  Review  Case  Name 
and  Number 

Pesticide  Docket  ID  Number 

Regulatory  Contact  name,  Phone  Number,  E-mail 
Address 

Pseudomonas  fluorescens', 

Case 

EPA-HQ-OPP-2007-0567 

Susanne  Cerrelli;  (703)  308-8077; 

6006 

cerrelli.susanne@epa.gov 

Pseudomonas  syringae', 
6007 

Case 

EPA-HQ-OPP-2007-0509 

Susanne  Cerrelli;  (703)  308-8077; 
cerrelli.susanne@epa.gov 

The  dockets  for  registration  review  of 
these  pesticide  cases  include  earlier 
documents  related  to  the  registration 
review  of  the  subject  cases.  For 
example,  the  review  opened  with  the 
posting  of  a  Summary  Document, 
containing  a  Preliminary  Work  Plan 
(PWP),  for  public  comment.  A  Final 
Work  Plan  (FWP)  was  posted  to  the 
docket  following  public  comment  on  the 
initial  docket.  The  documents  in  the 
initial  docket  described  the  Agency’s 
rationales  for  not  conducting  new  risk 
assessments  for  the  registration  review 
of  Pseudomonas  fluorescens,  and 
Pseudomonas  syringae. 

These  proposed  registration  review 
decisions  now  included  in  the  dockets 
continue  to  be  supported  by  those 
rationales  included  in  documents  in  the 
initial  dockets.  Following  public 
comment,  the  Agency  will  issue  a  final 


registration  review  decision  for  each 
case. 

The  registration  review  program  is 
being  conducted  under  congresSionally 
mandated  time  frames,  and  EPA 
recognizes  the  need  both  to  make  timely 
decisions  and  to  involve  the  public. 
Section  3(g)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended  in  1996  required  EPA  to 
establish  by  regulation  procedures  for 
reviewing  pesticide  registrations, 
originally  with  a  goal  of  reviewing  each 
pesticide’s  registration  every  15  years  to 
ensure  that  a  pesticide  cbntinues  to 
meet  the  FIFRA  standard  for 
registration.  The  Agency’s  final  rule  to 
implement  this  program  was  issued  in 
August  2006  and  became  effective  in 
October  2006  and  appears  at  40  CFR 
155.40.  The  Pesticide  Registration 
Improvement  Act  of  2003  (“PRIA”)  was 
amended  and  extended  in  September 


2007.  FIFRA  as  amended  by  PRIA  in 
2007  requires  EPA  to  complete 
registration  review  decisions  by  October 
1,  2022  for  all  pesticides  registered  as  of 
October  1,  2007. 

The  registration  review  final  rule 
provides  for  a  minimum  60-day  public 
comment  period  for  all  proposed 
registration  review  decisions. 

This  comment  period  is  intended  to 
provide  an  opportunity  for  public  input 
and  a  mechanism  for  initiating  any 
necessary  amendments  to  the  proposed 
decision(s).  All  comments  should  be 
submitted  using  the  methods  in 
ADDRESSES,  and  must  be  received  by 
EPA  on  or  before  the  closing  date.  These 
comments  will  become  part  of  the 
Agency  Dockets  for  Pseudomonas 
fluorescens,  and  Pseudomonas  syringae. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  “late.” 
EPA  is  not  required  to  consider  these 
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late  comments.  The  Agency  will 
carefully  consider  all  comments 
received  by  the  closing  date  and  will 
provide  a  Response  to  Comments 
Memorandum  in  the  Dockets  and 
www.regulations.gov.  The  final 
registration  review  decisions  will 
explain  the  effect  that  any  comments 
have  had  on  the  decisions. 

Background  on  the  registration  review 
program  is  provided  at:  http:// 
www.epa.gov/oppsrrd  1  / 
registration  jreviewl .  Quick  links  to 
earlier  documents  related  to  the 
registration  review  of  this  pesticide  are 
provided  at:  http://wwrw.epa.gov/ 
oppsrrd  1  /registration_review/ 
reg_review_status.html .  Additional 
information  about  biopesticides  can  be 
obtained  by  an  alphabetical  search  of 
the  Biopesticide  Active  Ingredient  Fact 
Sheets  on  http://www.epa.gov/ 
oppbppdl /biopesticides/ingredients/ 
index.htm 

B.  What  is  the  Agency’s  Authority  for 
Taking  this  Action? 

FIFRA  section  3(g)  and  40  CFR  155.40 
provide  authority  for  this  action. 

List  of  Subjects 

Environmental  protection,  registration 
review,  pesticides,  and  pests. 

Dated:  September  29,  2008. 

Janet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  E 8— 23386  Filed  10-7-08;  8:45  am) 

BILLING  CODE  6560-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2008-0722;  FRL-8385-2] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations  and  Amend  to  Terminate 
Certain  Uses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 


Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  by  the 
registrants  to  voluntarily  cancel  and 
amend  their  registrations  to  terminate 
uses  of  certain  products.  EPA  intends  to 
grant  these  requests  at  the  close  of  the 
comment  period  for  this  announcement 
unless  the  Agency  receives  substantive 
comments  within  the  comment  period 
that  would  merit  its  further  review-  of 
the  requests,  or  unless  the  registrants 
withdraw  their  requests  within  this 
period.  Upon  acceptance  of  these 
requests,  any  sale,  distribution,  or  use  of 
products  listed  in  this  notice  will  be 
permitted  only  if  such  sale,  distribution, 
or  use  is  consistent  with  the  terms  as 
described  in  the  final  order. 

DATES:  Unless  a  request  is  withdrawn  by 
November  7,  2008,  orders  will  be  issued 
canceling  these  registrations.  The 
Agency  will  consider  withdrawal 
requests  postmarked  no  later  than 
November  7,  2008.  Comments  must  be 
received  on  or  before  November  7,  2008. 
ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
number  EPA-HQ-OPP-2008-0722,  by 
one  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  of  operation 
(8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 
Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

Instructions:  Direct  your  comments  to 
docket  ID  number  EPA-HQ-OPP-2008- 
0722.  EPA’s  policy'is  that  all  comments 
received  will  be  included  in  the  docket 
without  change  and  may  be  made 
available  on-line  at  http:// 


www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  regulations.gov  or  e- 
mail.  The  regulations.gov  website  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
regulations.gov,  your  e-mail  address 
will  be  automatically  captured  and 
included  as  part  of  the  comment  that  is 
placed  in  the  docket  and  made  available 
on  the  Internet.  If  you  submit  an 
electronic  comment,  EPA  recommends 
that  you  include  your  name  and  other 
contact  information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  docket  index  available 
at  h ttp:// www. regu lations.gov.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either  in  the 
electronic  docket  at  http:// 
www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
hours  of  operation  of  this  Docket 
Facility  are  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805. 

FOR  FURTHER  INFORMATION  CONTACT: 


Product  Manager 

Pesticides 

Office  Location  for  Mail 
and  Special  Courier 

Telephone 

Number 

E-mail  Address 

Susan  Bartow 

ETO, 

methamidophos 

Special  Review  and  Registration  Div. 
Office  of  Pesticide  Programs  (7508P) 
Environmental  Protection  Agency 

1200  Pennsylvania  Ave.,  NW. 
Washington,  DC  20460-0001 

(703)  603-0065 

bartow.susan  @ epa.gov 
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Product  Manager  Pesticides 

_ _ _ 

Office  Location  for  Mail 
and  Special  Courier 

Telephone 

Number 

E-mail  Address 

Andrea  Carone  !  Thiram 

■ 

Special  Review  and  Registration  Div. 
Office  of  Pesticide  Programs  (7508P) 
Environmental  Protection  Agency 

1200  Pennsylvania  Ave.,  NW. 
Washington,  DC  20460-0001 

(703) 308-0122 

carone.andrea  @  epa.gov 

Wilhelmena  Living-  Chloroneb, 

ston  pronamide 

Special  Review  and  Registration  Div. 
Office  of  Pesticide  Programs  (7508P) 
Environmental  Protection  Agency 

1200  Pennsylvania  Ave.,  NW. 
Washington,  DC  20460-0001 

(703)  308-8025 

livingston.  wilhelmena  @  epa.gov 

Joy  Schnackenbeck  :  Aldicarb 

' 

Special  Review  and  Registration  Div. 
Office  of  Pesticide  Programs  (7508P) 
Environmental  Protection  Agency 

1200  Pennsylvania  Ave.,  NW. 
Washington,  DC  20460-0001 

(703)  308-8072 

_ 

schnackenbeck.joy@epa.gov 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  interest  to  a 
wide  range  of  stakeholders  including 
environmental,  human  health,  and 
agricultural  advocates:  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  sale, 
distribution,  or  use  of  pesticides.  Since 
others  also  may  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
appropriate  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

1.  Submitting  CBI.  Do  not  submit  this 
information  to  EPA  through 
regulations.gov  or  e-mail.  Clearly  mark 
the  part  or  all  of  the  information  that 
you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that  is 
claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  preparing  your  comments. 
When  submitting  comments,  remember 
to: 

i.  Identify  the  document  by  docket  ID 
number  and  other  identifying 


information  (subject  heading,  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

iii.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

iv.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

v.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

II.  Background  on  the  Receipt  of 
Requests  to  Cancel  and  Amend 
Registrations  to  Delete  Uses 

This  notice  announces  receipt  by  EPA 
of  requests  from  registrants  to  cancel  1 
and  amend  to  terminate  uses  of  29 
product  registrations.  Registrants 
requested  EPA  to  cancel  affected 
product  registrations  and  amend  to 
terminate  uses  of  pesticide  product 
registrations  identified  in  Tables  1  and 
2  of  Unit  III. 

III.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  EPA 
of  requests  from  8  registrants  to  cancel 
and  amend  to  terminate  uses  of  a  total 
of  30  product  registrations.  The  affected 
products  and  the  registrants  making  the 
requests  are  identified  in  Tables  1-3  of 
this  unit. 


Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  canceled 
or  amended  to  terminate  one  or  more 
pesticide  uses.  Section  6(f)(1)(B)  of 
FIFRA  requires  that  before  acting  on  a 
request  for  voluntary  cancellation,  EPA 
must  provide  a  30-day  public  comment 
period  on  the  request  for  voluntary 
cancellation  or  use  termination.  In 
addition,  section  6(f)(1)(C)  of  FIFRA 
requires  that  EPA  provide  a  180-day 
comment  period  on  a  request  for 
voluntary  cancellation  or  termination  of 
any  minor  agricultural  use  before 
granting  the  request,  unless: 

1.  The  registrants  request  a  waiver  of 
the  comment  period,  or 

2.  The  Administrator  determines  that 
continued  use  of  the  pesticide  would 
pose  an  unreasonable  adverse  effect  on 
the  environment. 

A  request  to  waive  the  180-day 
comment  period  has  been  received  for 
all  registrations  included  in  this  notice: 
000264-00330,  000264-00426,  000264- 
00729,  000264-00741,  000264-00744, 
000264-01020,  000264-AR-8 1-0044, 
0002 64— AR— 8 7-000 7 ,  000264-CA-79- 
0188,  000264— MS— 81— 0014,  000264- 
MS-81-0055,  010330-00016,  010330- 
00018, 010330-00021,  036736-00002, 
036736-00003, 036736-00004,  036736- 
00005, 036736-00006, 036736-00007, 
036736-00008, 400-434,  045728-00001, 
045728-00021,  062719-00391,  062719- 
00578, 062719-00397,  067470-00006, 
067470-00007, and  073782-00002. 

Unless  a  request  is  withdrawn  by  the 
registrant  witbin  the  30-day  window 
established  in  this  notice,  or  if  the 
Agency  determines  that  there  are 
substantive  comments  that  warrant 
further  review  of  this  request,  an  order 
will  be  issued  canceling  and  amending 
the  affected  registrations. 
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Table  1  —Product  Registrations  With  Pending  Requests  for  Cancellation 


EPA  Registration  Number 

Product  Name 

Active  Ingredient 

073782-00002 

Demosan  65W 

Chloroneb 

Table  2— Product  Registrations  With  Pending  Requests  for  Amendment 


- — I - r 

Registration  Number  Product  Name 

Active  Ingredient 

Delete  From  Use 

000264-00330  Temik  brand  15  grams  (g) 

aldicarb  pesticide 

- 

Aldicarb 

Alfalfa  grown  for  coffee, 
ornamentals,  pecans,  seed, 
sorghum,  sugarcane,  to¬ 
bacco 

000264-00426  Temik  brand  15g  aldicarb  pes¬ 

ticide  for  sale  and  use  in  CA 

Aldicarb 

Alfalfa  grown  for  coffee, 
ornamentals,  pecans,  seed, 
sorghum,  sugarcane,  to¬ 
bacco 

000264-00729  Monitor  4 

Methamidophos 

Cotton 

000264-00741  Monitor  technical 

Methamidophos 

Cotton 

000264-00744  Monitor  60%  concentrate  Methamidophos 

Cotton 

000264-01020  i  Monitor  4  spray  Methamidophos 

Cotton 

000264-AR-81  -0044  Monitor  4 

Methamidophos 

Cotton 

000264-AR-87-0007 

Monitor  4 

Methamidophos 

Cotton 

000264-CA-79-01 88 

Monitor  4 

Methamidophos 

Cotton 

000264-MS-81  -001 4 

Monitor  4 

Methamidophos 

Cotton 

000264-MS-81  -0055 

Monitor  4 

Methamidophos 

Cotton 

010330-00016 

Ethylene  oxide  1 0%  and  car¬ 
bon  dioxide  sterilizing  gas 

ETO 

Basil 

010330-00018 

20%  Ethylene  oxide  and  80% 
carbon  dioxide  sterilizing 
gas 

ETO  Basil 

• 

010330-00021 

8.5%  Ethylene  oxide  and  car¬ 
bon  dioxide  sterilizing  gas 

ETO 

Basil 

036736-00002 

Ethylene  oxide  1 00% 

ETO 

Basil 

036736-00003 

Sterilizing  gas  3 

ETO 

Basil 

036736-00004 

Sterilizing  gas  4 

ETO 

Basil 

036736-00005 

Sterilizing  gas  5 

ETO 

Basil 

036736-00006 

Sterilizing  gas  6 

1  ETO 

Basil 

036736-00007 

Sterilizing  gas  8 

ETO 

Basil 

036736-00008 

Ethylene  oxide  -  MUP  ETO 

Basil 

045728-00001 

Thiram  technical 

Thiram 

Athletic  fields,  commercial 
areas,  homeowner  fun¬ 
gicide,  homeowner  turf, 
parks,  sod 

045728-00021 

j  Thiram  75WP  fruit,  turf,  and 
vegetable  fungicide 

Thiram 

Athletic  fields,  commercial 
areas,  homeowner  fun¬ 
gicide,  homeowner  turf, 
parks,  sod 
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Table  2— Product  Registrations  With  Pending  Requests  for  Amendment— Continued 


Registration  Number 

Product  Name 

Active  Ingredient 

Delete  From  Use 

400-434 

Thiram  480  DP 

Thiram 

Athletic  fields,  commercial 
areas,  homeowner  fun¬ 
gicide,  homeowner  turf, 
parks,  sod 

062719-00391 

Kerb  50-W  selective  herbicide 

Pronamide 

All  residential  uses 

062719-00397 

Kerb  50-W  herbicide  in  WSP 

Pronamide 

All  residential  uses 

062719-00578 

Kerb  3.3  SC 

Pronamide 

All  residential  uses 

067470-00006 

Ethylene  oxide 

ETO 

Basil 

067470-00007 

Ethylene  oxide  1 00  R 

ETO 

Basil 

Table  3  of  this  unit  includes  the 
names  and  addresses  of  record  for  the 
registrants  of  the  products  listed  in 
Table  1  and  Table  2  of  this  unit. 


Table  3— Registrants  Requesting 
Voluntary  Cancellation  and 
Amendments 


EPA  Company 
Number 

Company  Name  and 
Address 

000264 

Bayer  Crop  Science,  LP 

2  T.W.,  Alexander  Dr. 
Research  Triangle  Park, 
NC  27709 

010330 

Praxair,  Inc. 

39  Old  Ridgebury  Rd. 
Danbury,  CT  06810- 
5113 

036736 

Balchem  Corporation 

P.O.  Box  600 

New  Hampton,  NY 

10958 

400 

Chemtura  Corporation 

199  Benson  Rd. 
Middlebury,  CT  06749 

045728 

Taminco,  Inc. 

21320  Sweet  Clover  PI. 
Ashburn,  VA  20147 

062719 

Dow  Agrosciences, 

LLLC 

9330  Zionsville  Rd.  308/ 
2e 

Indianapolis,  IN  46268- 
1054 

067470 

Honeywell  Specialty 
Chemicals  NIC-4 

101  Columbia  Rd. 
Morristown,  NJ  07962- 
1139 

073782 

Kincaid,  Inc. 

2805  North  Ridge  Dr. 

P.O.  Box  490 
:  Athens,  TN  37371 

IV.  What  is  the  Agency’s  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled  or 
amended  to  terminate  one  or  more  uses. 
FIFRA  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register.  Thereafter, 
following  the  public  comment  period, 
the  Administrator  may  approve  such  a 
request. 

V.  Procedures  for  Withdrawal  of 
Request  and  Considerations  for 
Reregistration 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  the 
appropriate  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT, 
postmarked  before  November  7,  2008. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  FIFRA  section  6(f)(1)  request 
listed  in  this  notice.  If  the  products(s) 
have  been  subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  action  are 
controlling. 

VI.  Provisions  for  Disposition  of 
Existing  Stocks 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  were  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 

A.  Methamidophos 

On  April  7,  2002,  EPA  signed  the 
Interim  Reregistration  Eligibility 
Decision  (IRED)  for  methamidophos. 
That  IRED  specified  risk  mitigation 
measures  including:  “Implement  a  5- 
year  phase  out  of  the  use  on  cotton.”  In 


accordance  with  the  IRED,  Bayer 
CropScience  has  submitted  a  request  to 
voluntarily  terminate  all  cotton  uses  of 
the  methamidophos  products  listed  in 
Table  2  of  Unit  III.  effective  September 
30,  2009. 

Provisions  for  the  sale,  disposition, 
and  use  of  existing  stocks  of 
methamidophos  products  include  the 
following: 

1.  All  sale  or  distribution  by  the 
registrant  of  existing  stocks  labeled  for 
use  on  cotton  is  prohibited  after 
September  30,  2009,  unless  that  sale  or 
distribution  is  solely  for  the  purpose  of 
facilitating  disposal  or  export  of  the 
product. 

2.  Existing  stocks  labeled  for  use  on 
cotton  may  be  sold  and  distributed  by 
persons  other  than  the  registrant  until 
July  31,  2010. 

3.  Existing  stocks  labeled  for  use  on 
cotton  may  be  used  until  September  30, 
2010,  provided  that  such  use  complies 
with  the  EPA-approved  label  and 
labeling  of  the  product. 

B.  Other  Chemicals  Addressed  in  this 
Order 

If  the  request  for  voluntary 
cancellation  and  use  terminations  is 
granted  as  discussed  in  this  unit,  the 
Agency  intends  to  issue  a  cancellation 
order  that  will  allow  persons  other  than 
the  registrant  to  continue  to  sell  and/or 
use  existing  stocks  of  canceled  products 
until  such  stocks  are  exhausted, 
provided  that  such  use  is  consistent 
with  the  terms  of  the  previously 
approved  labeling  on,  or  that 
accompanied,  the  canceled  product.  The 
order  will  specifically  prohibit  any  use 
of  existing  stocks  that  is  not  consistent 
with  such  previously  approved  labeling. 
If,  as  the  Agency  currently  intends,  the 
final  cancellation  order  contains  the 
existing  stocks  provision  just  described, 
the  order  will  be  sent  only  to  the 
affected  registrants  of  the  canceled 
products.  If  the  Agency  determines  that 
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the  final  cancellation  order  should 
contain  existing  stocks  provisions 
different  than  the  ones  just  described, 
the  Agency  will  publish  the  cancellation 
order  in  the  Federal  Register. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.. 

Dated:  September  25,  2008. 

Steven  Bradbury, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  E8-23552  Filed  10-7-08;  8:45  am] 

BILLING  CODE  6560-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2008-0046;  FRL-8383-7] 

Notice  of  Receipt  of  Several  Pesticide 
Petitions  Filed  for  Residues  of 
Pesticide  Chemicals  in  or  on  Various 
Commodities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

.  ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
Agency’s  receipt  of  several  initial  filing 
of  pesticide  petitions  proposing  the 
establishment  or  modification  of 
regulations  for  residues  of  pesticide 
chemicals  in  or  on  various  commodities. 
DATES:  Comments  must  be  received  on 
or  before  November  7,  2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
number  and  the  pesticide  petition 
number  (PP)  of  interest  as  shown  in  the 
body  of  this  document,  by  one  of  the 
following  methods: 

•  Federal  eRulemaking  Portal :  http:// 
www.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket 
Facility’s  normal  hours  of  operation 
(8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 
Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

Instructions:  Direct  your  comments  to 
the  docket  ID  number  and  the  pesticide 
petition  number  of  interest  as  shown  in 


the  body  of  this  document.  EPA’s  policy 
is  that  all  comments  received  will  be 
included  in  the  docket  without  change 
and  may  be  made  available  on-line  at 
http://www.regulations.gov,  including 
any  personal  information  provided, 
unless  the  comment  includes 
information  claimed  to  be  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Do  not  submit 
information  that  you  consider  to  be  CBI 
or  otherwise:  protected  through 
regulations.gov  or  e-mail.  The 
regulations.gov  website  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
regulations.gov,  your  e-mail  address 
will  be  automatically  captured  and 
included  as  part  of  the  comment  that  is 
placed  in  the  docket  and  made  available 
on  the  Internet.  If  you  submit  an 
electronic  comment,  EPA  recommends 
that  you  include  your  name  and  other 
contact  information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  docket  index  available 
at  http://www.regulations.gov.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either  in  the 
electronic  docket  at  http:// 
wviwv.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Pun.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
hours  of  operation  of  this  Docket 
Facility  are  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
contact  person  is  listed  at  the  end  of 
each  pesticide  petition  summary  and 
may  be  contacted  by  telephone  or  e- 
mail.  The  mailing  address  for  each 
contact  person  listed  is:  Registration 
Division  (7505P),  Office  of  Pesticide 


Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460-0001. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  code  111). 

•  Animal  production  (NAICS  code 

112). 

•  Food  manufacturing  (NAICS  code 
311). 

•  Pesticide  manufacturing  (NAICS 
code  32532). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  at  the  end  of  the 
pesticide  petition  summary  of  interest. 

B.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA ? 

1.  Submitting  CBI.  Do  not  submit  this 
information  to  EPA  through 
regulations.gov  or  e-mail.  Clearly  mark 
the  part  or  all  of  the  information  that 
you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that  is 
claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

2.  Tips  for  preparing  your  comments. 

When  submitting  comments,  remember 
to:  * 

i.  Identify  the  document  by  docket  ID 
number  and  other  identifying 
information  (subject  heading,  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
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Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

iii.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

iv.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

v.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

3.  Environmental  justice.  EPA  seeks  to 
achieve  environmental  justice,  the  fair 
treatment  and  meaningful  involvement 
of  any  group,  including  minority  and/or 
low  income  populations,  in  the 
development,  implementation,  and 
enforcement  of  environmental  laws, 
regulations,  and  policies.  To  help 
address  potential  environmental  justice 
issues,  the  Agency  seeks  information  on 
any  groups  or  segments  of  the 
population  who,  as  a  result  of  their 
location,  cultural  practices,  or  other 
factors,  may  have  a  typical  or 
disproportionately  high  and  adverse 
human  health  impacts  or  environmental 
effects  from  exposure  to  the  pesticides 
discussed  in  this  document,  compared 
to  the  general  population. 

II. 'What  Action  is  the  Agency  Taking? 

EPA  is  announcing  its  receipt  of 
several  pesticide  petitions  filed  under 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a,  proposing  the  establishment  or 
modification  of  regulations  in  40  CFR 
part  180  for  residues  of  pesticide 
chemicals  in  or  on  various  food 


commodities.  EPA  has  determined  that 
the  pesticide  petitions  described  in  this 
document  contain  the  data  or 
information  prescribed  in  FFDCA 
section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the 
pesticide  petitions.  Additional  data  may 
be  needed  before  EPA  can  make  a  final 
determination  on  these  pesticide 
petitions. 

Pursuant  to  40  CFR  180.7(f),  a 
summary  of  each  of  the  petitions  that 
are  the  subject  of  this  notice,  prepared 
by  the  petitioner,  is  included  in  a  docket 
EPA  has  created  for  each  rulemaking. 
The  docket  for  each  of  the  petitions  is 
available  on-line  at  http:// 
www.regulations.gov. 

As  specified  in  FFDCA  section 
408(d)(3),  (21  U.S.C.  346a(d)(3)),  EPA  is 
publishing  notice  of  the  petition  so  that 
the  public  has  an  opportunity  to 
comment  on  this  request  for  the 
establishment  or  modification  of 
regulations  for  residues  of  pesticides  in 
or  on  food  commodities.  Further 
information  on  the  petition  may  be 
obtained  through  the  petition  summary 
referenced  in  this  unit. 

Amendment  to  Existing  Tolerances 

1.  PP  8E7314.  (EPA-HQ-OPP— 2008- 
0258).  Interregional  Research  Project 
Number  4  (IR-4),  500  College  Road  East, 
Suite  201  W,  Princeton,  NJ  08540, 
proposes  to  amend  the  tolerance  in  40 
CFR  180.493  for  residues  of  the 
fungicide  dimethomorph,  (E,Z)  4-[3-(4- 
chlorophenyl)-3-(3,4-dimethoxyphenyl)- 
l-oxo-2-propenyl]morpholine,  by 
increasing  the  tolerance  in  or  on  potato, 
wet  peel  from  0.15  parts  per  million 
(ppm)  to  0.20  ppm,  and  re-establishing 
the  tolerance  in  or  on  potato  at  0.05 
ppm.  A  reliable  method  for  the 
determination  of  dimethomorph 
residues  in  lima  beans,  ginseng,  grape, 


raisin  and  turnip  greens  exists;  this 
method  is  the  FDA  Multi-Residue 
Method,  Protocol  D,  as  published  in  the 
Pesticide  Analytical  Manual  I.  Contact: 
Sidney  Jackson,  (703)  305-7610, 
jackson.sidney@epa -gov. 

2.  PP  8E7400.  (EPA-HQ-OPP-2008- 
0672).  Monsanto  Company,  1300  I 
Street,  NW„  Suite  450  East,  Washington, 
DC  20005,  proposes  to  amend  the 
tolerance  in  40  CFR  180.471  for  residues 
of  furilazole,  3-dichloroacetyl-5-(2- 
furanyl)-2,2-dimethyloxazolidine  (CAS 
No.  121776-33-8),  when  used  as  an 
inert  ingredient  (safener)  in  pesticide 
formulations,  by  increasing  the 
tolerance  in  or  on  field  corn,  forage  to 
0.05  ppm.  Monsanto  has  developed  an 
analytical  method  using  gas  liquid 
chromatography/mass  spectrometry 
with  selected  ion  monitoring  that  has  a 
verified  limit  of  quantitation  of  0.01 
ppm  for  parent  furilazole  in  corn  grain, 
forage  and  stover.  This  method  is 
analogous  to  that  validated  by  the 
Agency  with  the  exception  of  the  use  of 
a  mass-specific  detector  rather  than  an 
electron  capture  detector.  Contact: 

Karen  Samek,  (703)  347-8825, 
samek.karen@epa.gov. 

New  Exemption  from  an  Inert  Tolerance 

PP  8E7372.  (EPA-HQ-OPP-2008- 
0665).  Dow  AgroSciences,  LLC,  9330 
Zionsville  Road,  Indianapolis,  IN  46268, 
proposes  to  establish  an  exemption  from 
the  requirement  of  a  tolerance  in  40  CFR 
180.910  and  40  CFR  180.930  for 
residues  of  sodium  monoalkyl  and 
dialkyl  (C6-C|6) 

phenoxybenzenedisulfonates  and 
related  acids  when  used  as,  but  not 
limited  to,  use  as  a  surfactant  as  a 
pesticide  inert  ingredient  in  pesticide 
formulations  with  limits  up  to  20 
percent  of  the  pesticide  formulation. 
This  tolerance  expression  includes  the 
following  chemicals  in  the  table  below: 


CAS  Number 

Chemical  Name 

147732-59-0 

Benzene,  1,1’-oxybis-,  sec-hexyl  derivatives,  sulfonated 

147732-60-3 

Benzene,  1,1’-oxybis-,  sec-hexyl  derivatives,  sulfonated,  sodium  salts 

169662-22-0 

Benzenesulfonic  acid,  phenoxy-,  monosulfo  derivative,  disodium  salt,  adduct  with  1 -hexene  (1:2) 

70191-75-2 

Benzenesulfonic  acid,  decyl  (sulfophenoxy)- 

36455-71-3 

Benzenesulfonic  acid,  decyl  (sulfophenoxy)-,  sodium  salt  (1:2) 

39354-74-0 

Dowfax  3B1  surfactant 

70146-13-3 

Benzenesulfonic  acid,  oxybis[decyl]-,  sodium  salt  (1 :2) 

119345-03-8 

Benzene,  I.T-oxybis-,  tetrapropylene  derivatives,  sulfonated 

149119-20-0 

Benzene,  1,1’-oxybis-,  sec-dodecyl  derivatives,  sulfonated,  sodium  salts 
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CAS  Number 

Chemical  Name 

149119-19-7 

Benzene,  1,1’-oxybis-,  sec-dodecyl  derivatives,  sulfonated 

119345-04-9 

Benzene,  1,1’-oxybis-,  tetrapropylene  derivatives,  sulfonated,  sodium  salts 

28519-02-0 

Benzenesulfonic  acid,  dodecyl  (sulfophenoxy)-,  sodium  salt  (1 :2) 

25167-32-2 

Benzenesulfonic  acid,  oxybis[dodecyl]-.  sodium  salt  (1 :2) 

30260-73-2 

Benzenesulfonic  acid,  phenoxy-,  monosulfo  didodecyl  derivative 

65143-89-7 

Benzenesulfonic  acid,  hexadecyl  (sulfophenoxy)-,  sodium  salt  (1 :2) 

70191-76-3 

Benzenesulfonic  acid,  oxybis[hexadecyl]-,  sodium  salt  (1:2) 

Because  this  petition  is  a  request  for 
an  exemption  from  the  requirement  of  a 
tolerance,  no  analytical  method  is 
required.  Contact:  Karen  Samek,  (703) 
347-8825,  samek.karen@epa.gov. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities,  Feed 
additives.  Food  additives,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  26,  2008. 

Lois  Rossi, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  E8-23858  Filed  10-7-08;  8:45  am] 

BILLING  CODE  6560-50-S 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  a  Matter  To  Be  Added  to  the 
Agenda  for  Consideration  at  an 
Agency  Meeting 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  following  matter  will  be  added  to 
the  “summary  agenda”  for 
consideration  at  the  open  meeting  of  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation 
scheduled  to  be  held  at  10  a.m.  on 
Tuesday,  October  7,  2008,  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-1 7th  Street, 

NW.,  Washington,  DC: 

Memorandum  and  resolution  re: 

Interagency  Notice  of  Proposed  Rulemaking 
on  Capital  Treatment  of  Certain  Claims  on  or 
Guaranteed  by,  the  Federal  National 
Mortgage  Association  (Fannie  Mae)  and  the 
Federal  Home  Loan  Mortgage  Corporation 
(Freddie  Mac). 

This  Board  meeting  will  be  Webcast 
live  via  the  Internet  and  subsequently 
made  available  on-demand 
approximately  one  week  after  the  event. 
Visit  http://www.vodium.com/goto/fdic/ 
boardmeetings.asp  to  view  the  event.  If 


you  need  any  technical  assistance, 
please  visit  our  Video  Help  page  at: 
http://www.fdic.gov/video.html. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (703)  562-6067  (Voice  or 
TTY),  to  make  necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Ms.  Valerie  J.  Best,  Assistant 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-7043. 

Dated:  October  2,  2008. 

Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Best. 

Assistant  Executive  Secretary'. 

[FR  Doc.  E8-23801  Filed  10-7-08;  8:45  am] 

BILLING  CODE  6714-01-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreements  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following  agreements 
under  the  Shipping  Act  of  1984. 
Interested  parties  may  submit  comments 
on  agreements  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  ten  days  of  the  date  this 
notice  appears  in  the  Federal  Register  . 
Copies  of  agreements  are  available 
through  the  Commission’s  Web  site 
( http://www.fmc.gov )  or  contacting  the 
Office  of  Agreements  at  (202)  523-5793 
or  tradeanalysis@fmc.gov. 

Agreement  No.:  012052. 

Title:  ZIM/CSCL  Cross  Slot  Charter 
Agreement. 

Parties:  China  Shipping  Container 
Lines  Co.  Ltd.;  China  Shipping 
Container  Lines  (Hong  Kong)  Co.,  Ltd; 
and  ZIM  Integrated  Shipping  Service, 
Ltd. 

Filing  Party:  Tara  L.  Leiter,  Esq.; 
Blank  Rome,  LLP;  Watergate;  600  New 
Hampshire  Avenue  NW.;  Washington, 
DC  20037. 

Synopsis:  The  agreement  authorizes 
the  parties  to  share  vessel  space  in  the 


trades  between  the  United  States  and 
the  Far  East. 

Agreement  No.:  012052-001. 

Title:  ZIM/CSCL  Cross  Slot  Charter 
Agreement. 

Parties:  China  Shipping  Container 
Lines  Co.  Ltd.;  China  Shipping 
Container  Lines  (Hong  Kong)  Co.,  Ltd; 
and  ZIM  Integrated  Shipping  Service, 
Ltd. 

Filing  Party: Tara  L.  Leiter,  Esq.; 

Blank  Rome,  LLP;  Watergate;  600  New 
Hampshire  Avenue  NW.;  Washington, 
DC  20037. 

Synopsis:  The  amendment  would  add 
Jamaica  to  the  geographic  scope  of  the 
agreement. 

Agreement  No.:  012053. 

Title:  CSAV/NYK  Peru  Space  Charter 
Agreement. 

Parties:  Compania  Sud  Americana  de 
Vapores  S.A.  and  Nippon  Yusen  Kaisha. 

Filing  Party:  Michael  B.  Holt,  Esq.; 
Vice  President  and  General  Counsel; 
NYK  Line  (North  America),  Inc.;  300 
Lighting  Way,  5th  Floor;  Secaucus,  NJ 
07094. 

Synopsis:  The  agreement  authorizes 
CSAV  to  charter  space  to  NYK  in  the 
trade  from  Baltimore,  MD  to  ports  in 
Peru. 

Agreement  No.:  201196. 

Title:  Los  Angeles  and  Long  Beach 
Marine  Terminal  Agreement. 

Parties:  City  of  Los  Angeles  and  City 
of  Long  Beach. 

Filing  Party:  Matthew  J.  Thomas,  Esq.; 
Troutman  Sanders  LLP;  401  9th  Street 
NW.,  Suite  1000;  Washington,  DC 
20004. 

Synopsis:  The  agreement  would 
establish  the  terms  and  conditions 
under  which  drayage  trucks  are 
permitted  access  to  ports  of  Los  Angeles 
and  Long  Beach. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  October  3,  2008. 

Tanga  S.  FitzGibbon, 

Alternate  Federal  Register  Liaison  Officer. 

[FR  Doc.  E8-23870  Filed  10-7-08;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  Chapter  409  and 
46CFR515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non-Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Ocean  Cargo  Logistics  Group,  LLC, 

14381  SW.,  163  Street,  Miami,  FL 
33177.  Officer:  Juan  C.  Gonzalez, 
President,  (Qualifying  Individual). 
Grandwin  Logistics,  Inc.,  240  S.  Garfield 
Avenue,  #303,  Alhambra,  CA  91801. 
Officer:  Ting  Zhao,  CEO,  (Qualifying 
Individual). 

Eternity  Int’l  Freight  Forwarder,  Inc.. 
14168  Orange  Avenue,  Paramount, 

CA  90723.  Officers:  James,  Huaging 
Chen,  Secretary,  (Qualifying 
Individual).  Eugene  Chiang,  Secretary. 
Nelcon  Cargo  Corp.,  7270  NW  35th 
Terr.,  Ste.  102,  Miami,  FL  33122. 
Officer:  Xenia  Perea,  President, 
(Qualifying  Individual). 

Barthco  Transportation  Services  Inc., 
5101  S.  Broad  Street,  Philadelphia, 

PA  19112.  Officers:  John  J.  Hafferty, 
Vice  President,  (Qualifying 
Individual). 

Iwin  Group  Corp. .135  N.  5th  Street,  Apt. 
#G,  Alhambra,  CA  91801.  Officers: 
Yaoyao  Guo,  CEO,  (Qualifying 
Individual).  Honggang  Liu,  CFO. 

Cargo  America,  Inc.,  332  S.  Wayside 
Drive,  Houston,  TX  77011.  Officer: 
Mohamed  F.  Elkhodiry,  President. 
(Qualifying  Individual). 


License  No. 


Advance  Marine  Shipping,  2136  Gulf 
Central,  Houston,  TX  77023.  Gibson 
A.  Oluyitan,  Sole  Proprietor. 

CoscoEx  (CGL),  Inc.  dba  Citic  Global 
Logistics,  1035  Watson  Center  Road, 
Carson,  CA  90745.  Officer:  David 
Fernandes,  Treasurer,  (Qualifying 
Individual). 

Non-Vessel  Operating  Common  Carrier 

and  Ocean  Freight  Forwarder 

Transportation  Intermediary 

Applicants 

Transport  Logistics,  Inc.,  2500  West 
Southbranch  Blvd.,  Oak  Creek,  WI 
53154 .Officers:  Jeanne  F.  Ciarla,  Dir. 
of  Int’l  Operations,  (Qualifying 
Individual). Terry  Kultgen,  President. 

EDI  Transport  LLC,  1150  Eastport 
Center  Dr.,  Ste.  G,  Valpariso,  IN 
46383.  Officers:  Imelda  G.  Post, 
Secretary,  (Qualifying  Individual). 

Eric  Charles,  President. 

Access  International  Services  Corp.  dba 
Access  Container  Line,  8008  NW.,  68 
Street,  Miami,  FL  33166.  Officers: 
Gustavo  A.  Lopez,  Vice  President, 
(Qualifying  Individual).  Jairo  A. 

Rivas,  President. 

Promax  Automotive,  Inc.,  5268  E. 
Provident  Drive,  Cincinnati,  OH 
46246.  Officer:  Richard  Doran,  Sen 
Vice  President,  (Qualifying 
Individual). 

Eagle  Shipping  Line,  Inc.,  1214  Hyde 
Park  Avenue,  2nd  Floor,  Hyde  Park, 
MA  02136.  Officers:  Remy  Joseph, 

Vice  President,  (Qualifying 
Individual).  Stahler  Joseph,  President. 

STS  Logistics  USA,  Inc.,  1750  112th 
Avenue  NE.,  Bellevue,  WA  98004. 
Officers:  Nickolay  A.  Nickolaychuk, 
President,  (Qualifying  Individual). 
Rustam  Yuldashlev,  Director. 

Tridant  Logistics  International  Inc.,  3 

.  University  Plaza,  Hackensack,  NJ 
07601.  Officer:  Joong  N.  Cho, 
President,  (Qualifying  Individual). 

Scan  Global  Logistics,  Inc.,  768  So. 
Central  Avenue,  Ste.  200,  Atlanta,  GA 
30354.  Officer:  Karen  M.  Gulrich,  Vice 
Pres.  Compliance,  (Qualifying 
Individual). 

Mariam  International  Ltd.  Co.,  dba 
Liberty  Logistics,  939  Poydras  Street, 


Name/address 


Sugarland,  TX  77478.  Officer:  Teresa 
L.  Roberson,  Vice  President, 
(Qualifying  Individual). 

CDS  Global  Logistics  Inc.,  One  Cross 
Island  Plaza,  Ste.  #118,  Rosedale,  NY 
11422.  Officer:  Danston  Lam, 
President,  (Qualifying  Individual). 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary 
Applicants 

Barthco  International,  Inc.,  5101  S. 
Broad  Street,  Philadelphia,  PA  19112. 
Officer:  John  J.  Hafferty,  Vice 
President,  (Qualifying  Individual). 
Trans-Mia,  LLC,  10300  NW  19th  Street, 
Bldg.  105,  Miami,  FL  33172.  Officers: 
Amaldo  Puig,  Managing  Member, 
(Qualifying  Individual). 

ISS  Marine  Services,  Inc.  dba  Inchcape 
Shipping  Services,  118  North  Royal 
Street,  #400,  Mobile,  AL  36602, 
Officers:  Elaine  T.  Dearmond,  Vice 
President,  (Qualifying  Individual). 
Lars  D.  Westerberg,  CEO. 

Agrotek  Florida  Corp.,  15740  SW  101 
Street,  Miami,  FL  33196.  Officers: 
Cesar  A.  Baez,  General  Manager, 
(Qualifying  Individual).  Maria  A. 
Baezocando,  Vice  President. 

Dated:  October  3,  2008. 

Tanga  S.  FitzGibbon, 

Alternate  Federal  Register,  Liaison  Officer. 
[FR  Doc.  E 8— 23869  Filed  10-7-08;  8:45  am] 
BILLING  CODE  673&-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984  (46  U.S.C. 
Chapter  409)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries, 
46  CFR  Part  515. 


i  Date  reissued 


019573F  .  Longron  Corporation  dba  Time  Logistics,  5415  Hilton  Avenue,  Temple  City,  CA  91780  . j  September  18,  2008. 

015847NF  .  Straightline  Logistics,  Inc.,  One  Cross  Island  Plaza,  Ste.  203-G,  Rosedale,  NY  11422  .  j  August  14,  2008. 


Sandra  L.  Kusumoto, 

Director,  Bureau  of  Certification  and 
Licensing. 

[FR  Doc.  E8-23873  Filed  10-7-08;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 


licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  Chapter  409)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
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Part  515,  effective  on  the  corresponding 
date  shown  below: 

License  Number:  001912F. 

Name:  Air-Ship  Packers,  Inc. 
Address:  530  East  Goetz  Ave.,  Santa 
Ana,  CA  92707. 

Date  Revoked:  September  27,  2008. 
Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:' 021125N. 

Name:  Ebayanbox.com.  Inc. 

Address:  100  North  Brand  Blvd., 
Glendale,  CA  91203. 

Date  Revoked:  September  26,  2008. 
Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  001832NF. 

Name:  Rohde  &  Liesenfeld  Inc.  dba 
Windrose  Line. 

Address:  240  West  35th  Street,  Ste. 
1201,  New  York,  NY  10001. 

Date  Revoked:  September  18,  2008. 
Reason:  Surrendered  license 
voluntarily. 

License  Number:  018573F. 

Name:  Joe  Souquette  dba  Souquette 
Forwarding  International. 

Address:  8531  Farralone  Ave.,  West 
Hills,  CA  91304. 

Date  Revoked:  September  27,  2008. 
Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  019267N. 

Name:  Seagold  (USA),  Inc. 

Address:  262  West  38th  Street,  Ste 
406,  New  York,  NY  10018. 

Date  Revoked:  September  26,  2008. 
Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Certification  and 
Licensing. 

[FR  Doc.  E8-23871  Filed  10-7-08;  8:45  am] 

BILLING  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 


inspection  at  the  Federal  Reserve  Bank 
indicated.  The  applications  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  3, 
2008. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Steve  Foley,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309: 

1.  Piedmont  Bancorp,  Inc.,  Norcross, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  Choice 
Community  Bank  1874,  Newnan, 
Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 

(Burl  Thornton,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690-1414: 

1.  First  Merchants  Corporation, 
Muncie,  Indiana;  to  acquire  100  percent 
of  the  voting  shares  of  Lincoln  Bancorp, 
Plainfield,  Indiana,  and  thereby 
indirectly  acquire  Lincoln  Bank, 
Plainfield,  Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  3,  2008. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  E8-23802  Filed  10-7-08:  8:45  am] 
BILLING  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  for  Occupational 
Safety  and  Health;  Final  Effect  of 
Designation  of  a  Class  of  Employees 
for  Addition  to  the  Special  Exposure 
Cohort 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (HHS). 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  gives  notice 
concerning  the  final  effect  of  the  HHS 
decision  to  designate  a  class  of 
employees  at  the  Spencer  Chemical 
Company/Jayhawk  Works  near 
Pittsburg,  Kansas,  as  an  addition  to  the 
Special  Exposure  Cohort  (SEC)  under 
the  Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000.  On  August  15,  2008,  as  provided 
for  under  42  U.S.C.  7384q(b),  the 
Secretary  of  HHS  designated  the 
following  class  of  employees  as  an 
addition  to  the  SEC: 

All  Atomic  Weapons  Employer  (AWE) 
employees  who  worked  at  Spencer  Chemical  . 
Company/Jayhawk  Works  near  Pittsburg, 
Kansas,  from  January  1, 1956  through 
December  31, 1961  for  a  number  of  work 
days  aggregating  at  least  250  work  days 
occurring  either  solely  under  this 
employment  or  in  combination  with  work 
days  within  the  parameters  established  for 
one  or  more  other  classes  of  employees  in  the 
Special  Exposure  Cohort. 

This  designation  became  effective  on 
September  14,  2008,  as  provided  for 
under  42  U.S.C.  7384/(14)(C).  Hence, 
beginning  on  September  14,  2008, 
members  of  this  class  of  employees, 
defined  as  reported  in'this  notice, 
became  members  of  the  Special 
Exposure  Cohort. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Elliott,  Director,  Office  of 
Compensation  Analysis  and  Support, 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  4676 
Columbia  Parkway,  MS  C-46, 

Cincinnati,  OH  45226,  Telephone  513- 
533-6800  (this  is  not  a  toll-free 
number).  Information  requests  can  also 
be  submitted  by  e-mail  to 
OCAS@CDC.GOV. 

Dated:  September  22,  2008. 

Christine  M.  Branche. 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health. 

[FR  Doc.  E8-23892  Filed  10-7-08:  8:45  am] 
BILLING  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  for  Occupational 
Safety  and  Health;  Final  Effect  of 
Designation  of  a  Class  of  Employees 
for  Addition  to  the  Special  Exposure 
Cohort 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (HHS). 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  gives  notice 
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concerning  the  final  effect  of  the  HHS 
decision  to  designate  a  class  of  . 
employees  at  the  Y-12  Plant  in  Oak 
Ridge,  Tennessee,  as  an  addition  to  the 
Special  Exposure  Cohort  (SEC)  under 
the  Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000.  On  August  15,  2008,  as  provided 
for  under  42  U.S.C.  7384q(b),  the 
Secretary  of  HHS  designated  the 
following  class  of  employees  as  an 
addition  to  the  SEC: 

All  employees  of  the  Department  of  Energy 
(DOE),  its  predecessor  agencies,  and  DOE 
contractors  or  subcontractors  who  worked  at 
the  Y-12  Plant  in  Oak  Ridge,  Tennessee  from 
March  1, 1943  through  December  31, 1947  for 
a  number  of  work  days  aggregating  at  least 
250  work  days  occurring  either  solely  under 
this  employment  or  in  combination  with 
work  days  within  the  parameters  established 
for  one  or  more  other  classes  of  employees 
in  the  Special  Exposure  Cohort. 

This  designation  became  effective  on 
September  14,  2008,  as  provided  for 
under  42  U.S.C.  7384/(14)(C).  Hence, 
beginning  on  September  14,  2008, 
members  of  this  class  of  employees, 
defined  as  reported  in  this  notice, 
became  members  of  the  Special 
Exposure  Cohort. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Elliott,  Director,  Office  of 
Compensation  Analysis  and  Support, 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  4676 
Columbia  Parkway,  MS  C-46, 
Cincinnati,  OH  45226,  Telephone  513- 
533-6800  (this  is  not  a  toll-free 
number).  Information  requests  can  also 
be  submitted  by  e-mail  to 
OCAS@CDC.GOV. 

Dated:  September  22,  2008. 

Christine  M.  Branche, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health. 

[FR  Doc.  E8-23894  Filed  10-7-08;  8:45  am] 
BILLING  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Assistant  Secretary  for  Health 
have  taken  final  action  in  the  following 
case: 

Peili  Gu,  PhD.,  Baylor  College  of 
Medicine:  Based  on  the  report  of  an 
investigation  conducted  by  the  Baylor 
College  of  Medicine  (BCM)  and  an 


initial  review  conducted  by  the  Office  of 
Research  Integrity  (ORI),  the  U.S.  Public 
Health  Service  (PHS)  found  that  Dr. 

Peili  Gu,  former  postdoctoral  researcher, 
Department  of  Molecular  and  Cellular 
Biology,  BCM,  engaged  in  scientific 
misconduct  in  research  supported  by 
National  Institute  of  Diabetes  and 
Kidney  Diseases  (NIDDK),  National 
Institutes  of  Health  (NIH),  grant  R01 
DK073524,  National  Institute  of  Child 
Health  and  Human  Development 
(N1CHD),  NIH,  grants  T32  HD07165  and 
U54  HD07495,  and  National  Institute  of 
General  Medical  Sciences  (NIGMSK 
NIH,  grant  R01  GM066099.  ORI 
acknowledges  Dr.  Gu’s  full  cooperation 
with  the  BCM  misconduct  proceedings. 

Specifically,  PHS  found  that  the 
Respondent  committed  misconduct  in 
science  with  respect  to  reporting 
falsified  data  in  the  following  three 
papers: 

1.  Gu,  P.,  LeMenuet,  D.,  Chung,  A.,  & 
Cooney,  A.J.  “Differential  Recruitment 
of  Methylated  CpG  Binding  Domains 
[MBDs]  by  the  Orphan  Receptor  GCNF 
Initiates  the  Repression  and  Silencing  of 
Oct4  Expression.”  Mol.  Cell.  Biology 
26(24):9471-9483,  December  2006  ' 
(hereafter  referred  to  as  the  “MBD 
paper”): 

•  Respondent  falsified  the  relative 
expression  level  of  Oct4  in 
differentiated  P19  cells  and 
embryonic  stem  cells  treated  with 
MBD2  and  MBD3  small  interfering 
RNA  presented  in  Figures  5E  and  6E, 
respectively. 

•  Respondent  falsified  Figure  6A 
depicting  wild  type  and  GCNF-/- 
embryonic  stem  cells  to  compare  the 
binding  of  GCNF,  MBD2,  and  MBD3 
to  the  Oct4  gene  and  the  measurement 
of  expression  at  the  RNA  and  protein 
levels  by  deleting  in  photoshop  the 
GCNF  Western  blot  data  in  the  GCNF- 
/-cells  (to  match  the  lack  of 
expression  at  the  RNA  level),  and 
falsified  the  MBD  2  Western  blot  data 
in  the  GCNF-/-cells  (or  that  depicted 
in  Figure  7C,  which  shows  the  exact 
same  data  but  reportedly  from  DNA 
methylation-deficient  embryonic  stem 
cells  [Dnmt3A/Dnmt3B/ES  cells]). 

•  Respondent  falsified  the  MBD2  wild 
type  and  GCNF-/-chromatin 
Immunoprecipitation  (ChIP)  data  in 
Figure  6B. 

2.  Gu,  P.,  Morgan,  D.H.,  Sattar,  M,  Xu, 
X.,  Wagner,  R.,  Raviscioni,  M., 

Lichtarge,  O.,  &  Cooney,  A.J. 
“Evolutionary  Trace-Based  Peptides 
Identify  a  Novel  Asymmetric  Interaction 
that  Mediates  Oligomerization  in 
Nuclear  Receptors.”  Journal  of 
Biological  Chemistry  280(36):31818- 
31829,  September  2005: 


•  In  Figures  3C  and  3D,  depicting 
transfected  wild-type  and  mutated 
HA-GCNF  expression  levels  in 
undifferentiated  and  differentiated 
P19  cells,  Respondent  planned  not  to 
show  the  data  for  the  Asp307  mutant 
(the  data  for  the  Asp307  mutant  were 
deleted  in  panel  D);  however,  she 
falsified  Figure  3C  by  deleting  the 
least  intensive  band  instead  of  the 
Asp307  mutant  in  order  to  make  the 
overall  data  appear  more  consistent 
and  support  the  claim  that  there  were 
no  significant  differences  in  the 
expression  levels  between  the  GCNF 
mutants  and  the  wild  type  HA-GCNF 
in  P19  cells. 

•  In  Figure  4A.  where  Respondent 
intended  not  to  show  the  data  for  the 
Asp307  mutant,  she  falsified  the 
reported  results  by  deleting  the  least 
intensive  band  instead  of  the  Asp307 
mutant  in  order  to  make  the  overall 
data  appear  more  consistent  in 
support  of  the  claim  that  all  mutants 
were  expressed  at  similar  levels  in 
COSl  cells  and  that  the  various  point 
mutations  had  not  altered  the  stability 
of  the  protein. 

•  Respondent  falsified  Figures  4C  and 
4D  depicting  supershift  of  HA-GCNF 
homodimers  expressed  in  COSl  cells 
using  anti-GCNF  and  anti-HA 
antibodies,  respectively,  by  inserting 
non-specific  bands  in  each  of  three 
lanes  of  each  figure  where  non¬ 
specific  bands  were  not  visible  in  the 
original  data. 

•  Respondent  falsified  Figure  5A, 
which  reported  the  detection  of  HA- 
GCNF  point  mutant  expression  in 
retinoic  acid-differentiated  P19  cells 
by  Western  blot  with  anti-HA 
antibody,  by  duplicating  a  series  of 
lanes  in  the  published  figure:  Lane  2 
is  the  same  as  lane  4;  lane  3  is  the 
same  as  lanes  5,  7,  and  9,  and  lane  6 
is  the  same  as  lanes  8,  10,  and  11. 

•  Respondent  falsified  Figure  6C,  which 
reported  on  the  dimerization  abilities 
of  various  GCNF  mutants,  by  cutting 
and  pasting  (in  photoshop)  bands  into 
original  lanes  7  and  8  to  demonstrate 
the  homodimer:  certain  of  the 
comparisons  reported  in  the  text 
describing  this  figure  do  not  appear  to 
be  confirmed  in  a  repeat  experiment. 

3.  Gu,  P.,  LeMenuet,  D.,  Chung,  A., 
Mancini,  M.,  Wheeler,  D.,  &  Cooney, 

A.J.  Orphan  Nuclear  Receptor  GCNF  Is 
Required  for  the  Repression  of 
Pluripotency  Genes  during  Retinoic 
Acid-Induced  Embryonic  Stem  Cell 
Differentiation.”  Mol.  Cell.  Biology 
25(1 9):8507— 8519,  October  2005: 


58968 


Federal  Register/ Vol.  73,  No.  196 /Wednesday,  October  8,  2008 /Notices 


•  Respondent  falsified  Figure  1A  by 
cutting  out  lanes  and  relocating  them, 
wild  type  GCNF  lanes  7  and  8  of  the 
original  data  becoming  lanes  1  and  2 
in  the  published  figure;  the  effect  of 
the  falsification  was  to  demonstrate 
the  inverse  correlation  with 
expression  of  Oct4,  which  did  not 
appear  to  be  confirmed  in  a  repeat  of 
the  experiment. 

•  Respondent  falsified  Figure  4A  by 
switching  the  6  hour  and  12  hour 
Oct4  expression  data  in  the  wild  type 
embryonic  stem  cells  (these  falsified 
data  also  appear  in  Figure  5B). 

Dr.  Gu  has  entered  into  a  Voluntary 
Settlement  Agreement  (Agreement)  in 
which  she  has  voluntarily  agreed,  for  a 
period  of  three  (3)  years,  beginning  on 
September  12,  2008: 

(1)  To  exclude  herself  from  serving  in 
any  advisory  capacity  to  PHS, 
including  but  not  limited  to  service 
on  any  PHS  advisory  committee, 
board,  and/or  peer  review  committee, 
or  as  a  consultant  or  contractor  to 
PHS;  and 

(2)  That  any  institution  that  submits  an 
application  for  PHS  support  for  a 
research  project  on  which  the 
Respondent’s  participation  is 
proposed  or  that  uses  the  Respondent 
in  any  capacity  on  PHS  supported 
research,  or  that  submits  a  report  of 
PHS-funded  research  in  which  the 
Respondent  is  involved,  must 
concurrently  submit  a  plan  for 
monitoring  of  the  Respondent’s 
research  to  the  funding  agency  and 
ORI  for  approval.  The  monitoring 
plan  must  be  designed  to  ensure  the 
scientific  integrity  of  the  respondent’s 
research  contribution.  Respondent 
agreed  that  she  will  not  participate  in 
any  PHS-supported  research  until 
such  a  monitoring  plan  is  submitted 
to  ORI  and  the  funding  agency. 

Dr.  Gu  also  agreed  that  she  would 
immediately  cooperate  with  BGM 
officials  to  request  retraction  of  the  MBD 
paper.  In  the  retraction  letter,  she  will 
state  that  she  alone  was  responsible  for 
the  falsification  and  fabrication  of  some 
of  the  data  reported  in  the  paper. 

FOR  FURTHER  INFORMATION  CONTACT: 

Director,  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity, 
1101  Wootton  Parkway,  Suite  750, 
Rockville,  MD  20852,  (240)  453-8800. 

Chris  B.  Pascal, 

Director,  Office  of  Research  Integrity. 

[FR  Doc.  E8-23819  Filed  10-7-08;  8:45  am] 

BILLING  CODE  41 50-31 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Assistant  Secretary  for  Health 
have  taken  final  action  in  the  following 
case: 

Kirk  Sperber,  M.D.,  Mount  Sinai 
School  of  Medicine:  Based  on  the  report 
of  an  investigation  conducted  by  the 
Mount  Sinai  School  of  Medicine 
(MSSM)  and  additional  analysis 
conducted  by  the  Office  of  Research 
Integrity  (ORI)  in  its  oversight  review, 
the  U.S.  Public  Health  Service  (PHS) 
found  that  Dr.  Kirk  Sperber,  former 
Associate  Professor,  Department  of 
Medicine,  Division  of  Clinical 
Immunology,  MSSM,  engaged  in 
scientific  misconduct  while  supported 
by  National  Institute  of  Allergy  and 
Infectious  Diseases  (NIAID),  National 
Institutes  of  Health  (NIH),  grants  R01 
AI45343  and  P01  AI44236,  and  National 
Cancer  Institute,  NIH,  grant  R29 
CA256990. 

PHS  finds  the  Respondent  engaged  in 
scientific  misconduct  by  falsifying  and 
fabricating  data  that  were  included  in 
NIAID,  NIH,  grant  applications  R01 
AI45343-01A1,  R01  AI45343-04A2,  and 
P01  AI44236-05.  Respondent’s 
scientific  misconduct  occurred  while  he 
was  a  faculty  member  at  MSSM. 
Respondent  is  no  longer  employed  at 
MSSM. 

Specifically,  PHS  found  that 
Respondent  engaged  in  scientific 
misconduct  by  falsifying  and  fabricating 
data  in  the  following  publications: 

1.  In  multiple  figures  reported  in 
Sperber,  K.,  Beuria,  P.,  Singha,  N., 
Gelman,  I.,  Cortes,  P.,  Chen,  H.,  &  Kraus, 
T.  “Induction  of  apoptosis  by  HIV-1- 
infected  monocytic  cells.”  Journal  of 
Immunology  170:1566-1578,  2003 
(“2003  J.  Immunol,  paper”)  (Retracted 
in  December  2005);  by  duplicating  and 
reusing  panels  of  FACS  data  in  Figures 
1A,  2,  4A,  4B,  and  7;  by  duplicating  and 
reusing  lanes  of  polyacrylamide  gels  in 
Figure  3,  of  Western  blot  analyses  in 
Figures  5A,  5C,  6C,  and  9,  and  of 
agarose  gels  in  PCR  analyses  in  Figure 
5B;  and  by  duplicating  and  reusing  laser 
confocal  micrographs  in  Figures  10  and 
11.  Respondent’s  claims  that  Figures 
1A,  2,  4A,  and  7  were  representative  of 
experiments  repeated  five  times  and 
that  Figures  3,  4B,  5A,  6C,  and  9  were 
representative  of  experiments  repeated 


three  times  constitute  additional 
falsifications.  The  effect  of  these 
misrepresentations  was  to  falsely 
demonstrate  the  proapoptotic  activity  of 
a  protein  from  a  novel  cDNA  clone 
isolated  from  an  HIV-infected  human 
macrophage  cell  line  and  to  falsify  its 
presence  in  brain  and  lymphoid  tissue 
from  patients  with  HIV-associated 
dementia. 

2.  In  Figure  10  reported  in  Rakoff- 
Nahoum,  S.,  Chen,  H.,  Kraus,  T.,  George, 
I.,  Oei,  E.,  Tyorlin,  M.,  Salik,  E.,  Beuria, 
P.,  &  Sperber,  K.  “Regulation  of  Class  II 
Expression  in  Monocytic  Cells  after 
HIV-1  Infection.”  /.  Immunol. 
167:2331-2342,  2001  (Retracted  in 
November  2006),  by  duplicating  and 
reusing  four  confocal  micrographs  to 
misrepresent  different  panels  for  the 
Cath  D,  43pol  and  CD-63,  43neve  data; 
for  the  Cath  D,  43gag  and  Cath  D,  43nef 
data;  for  the  DAMP,  43  nef  and  M6PR, 
43nef  data;  and  for  the  M6PR,  43gag  and 
the  CD-63,  43gag  data.  Respondent’s 
reported  claim  that  the  results  were 
representative  of  an  experiment 
repeated  five  times  constitutes  an 
additional  falsification. 

3.  In  Figures  3B,  4B,  and  6B  reporting 
flow  cytometry  analyses  (FACS)  in 
Chen,  H.,  Yip,  Y.K.,  George,  I.,  Tyorkin, 
M.,  Salik,  E.,  &  Sperber,  K.  “Chronically 
HIV-l-Infected  Monocytic  Cells  Induce 
Apoptosis  in  Cocultured  T  Cells.”  /. 
Immunol.  161:4257-4267,  1998 
(Retracted  inv  November  2006);  by 
reusing  two  F’ACS  histograms,  each  to 
represent  2  different  experiments  in 
Figure  3B;  by  reusing  the  same  F^VCS 
histogram  as  the  negative  control  for 
CD-4  cells  and  for  the  CD-8  cells  in 
Figure  4B;  and  by  duplications  of  the 
top  two  panels,  the  middle  two  panels, 
and  the  bottom  two  panels  of  data  as 
graded  dilutions  of  different  fractions  in 
Figure  6B  to  falsely  show  that  a  soluble 
factor  from  43HIV  cells  induced 
apoptosis.  Figure  6B  was  also  presented 
in  grant  application  Al45343-*-0lAl  as 
Figure  5B.  Respondent’s  reported  claims 
that  the  results  in  Figures  3B,  4B,  and 
6B  were  each  representative  of 
experiments  that  were  repeated  three 
times  constitute  additional 
falsifications. 

PHS  also  finds  that  Respondent 
engaged  in  scientific  misconduct  by 
falsifying  and  fabricating  the  following 
data  in  NIAID,  NIH,  research 
applications  R01  AI45343-04A2  and 
P01  AI44236— 05: 

4.  The  results  of  Figures  1,  6C,  7,  9, 

10  and  11  from  the  2003  /.  Immunology 
paper  were  reported  in  NIAID,  NIH, 
grant  application  R01  AI45343-04A2; 
nearly  all  of  the  figures  in  the  paper 
were  falsified,  so  that  the  claims  in  the 
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grant  application  derived  from  those 
figures  were  also  false. 

5.  Two  figures  in  NIAID,  NIH,  grant 
application  P01  AI44236-05  contained 
falsified  data:  In  Figure  lb,  panels  of 
confocal  microscopy  images  of 
intestinal  biopsies  from  four  patients 
were  falsified  by  duplication;  and  in 
Figure  3,  one  panel  of  PCR  data  was 
duplicated  and  similarly  misrepresented 
as  data  from  the  same  four  biopsy 
specimens. 

Dr.  Sperber  has  entered  into  a 
Voluntary  Exclusion  Agreement  in 
which  he  neither  admitted  or  denied 
HHS’  findings  of  scientific  misconduct. 
However,  he  recognized  that  if  this 
matter  were  to  proceed  to  an 
administrative  hearing,  there  is 
sufficient  evidence  upon  which  an 
Administrative  Law  Judge  could  make 
findings  of  scientific  misconduct  against 
him.  Dr.  Sperber  agreed  not  to  contest 
or  appeal  the  jurisdiction  of  the  PHS  or 
HHS  findings  of  scientific  misconduct 
as  set  forth  above  and  in  the  MSSM 
Report.  Dr.  Sperber  has  voluntarily 
agreed,  for  a  period  of  four  (4)  years, 
beginning  on  September  12,  2008: 

(1)  To  exclude  himself  from  any 
contracting  or  subcontracting  with  any 
agency  of  the  United  States  Government 
and  from  eligibility  or  involvement  in 
nonprocurement  programs  of  the  United 
States  pursuant  to  HHS’  Implementation 
(2  CFR  Part  376  et  seq.)  of  OMB 
Guidelines  to  Agencies  on  Government 
wide  Debarment  and  Suspension  (2 
C.F.R.,  Part  180);  and 

(2)  To  exclude  himself  from  serving  in 
any  advisory  capacity  to  PHS,  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant  or 
contractor  to  PHS. 

FOR  FURTHER  INFORMATION  CONTACT: 

Director,  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity, 
1101  Wootton  Parkway,  Suite  750, 
Rockville,  MD  20852,  (240)  453-8800. 

Chris  B.  Pascal, 

Director,  Office  of  Research  Integrity. 

[FR  Doc.  E8-23820  Filed  10-7-08:  8:45  am] 

BILLING  CODE  41 50-31 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Breast  and  Cervical  Cancer  Early 
Detection  and  Control  Advisory 
Committee:  Notice  of  Charter  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6,  1972,  that  the  Breast 
and  Cervical  Cancer  Early  Detection  and 
Control  Advisory  Committee, 
Department  of  Health  and  Human 
Services,  has  been  renewed  for  a  2-year 
period  through  September  12,  2010. 

For  information,  contact  Debra 
Younginer,  Executive  Secretary,  Breast 
and  Cervical  Cancer  Early  Detection  and 
Control  Advisory  Committee, 
Department  of  Health  and  Human 
Services,  4770  Buford  Highway,  NE., 
Mailstop  K57,  Chamblee,  Georgia  30341, 
telephone  (770)  488-1074;  fax  (770) 
488-3230. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  October  1,  2008. 

Elaine  L.  Baker, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  E 8— 23815  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Task  Force  on  Community  Preventive 
Services 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Task  Force  on  Community 
Preventive  Services. 

Times  and  Dates:  8  a.m.-6  p.m.  EST, 
October  22,  2008;  8  a.m.-l  p.m.  EST,  October 
23, 2008. 

Place:  Centers  for  Disease  Control  and 
Prevention,  2500  Century  Parkway,  Atlanta, 
Georgia  30345. 


Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  mission  of  the  Task  Force  is 
to  develop  and  publish  the  Guide  to 
Community  Preventive  Services  (Community 
Guide),  which  consists  of  systematic  reviews 
of  the  best  available  scientific  evidence  and 
associated  recommendations  regarding  what 
works  in  the  delivery  of  essential  public 
health  services. 

Topics  include: 

•  Sexual  Behavior:  Group-based 
interventions  to  reduce  adolescent 
pregnancy,  HIV,  and  other  Sexually 
Transmitted  Diseases. 

•  Vaccine  Preventable  Diseases: 
Interventions  to  reduce  out-of-pocket  costs. 

•  Vaccine  Preventable  Diseases: 
Immunization  Information  Systems. 

•  Physical  Activity  Updates. 

Agenda  items  are  subject  to  change  as 

priorities  dictate. 

Persons  interested  in  reserving  a  space  for 
this  meeting  should  call  Charmen  Crawford 
at  404.  498.2498  by  close  of  business  on 
October  17,  2008. 

Contact  person  for  additional  information: 
Charmen  Crawford,  Coordinating  Center  for 
Health  Information  and  Services,  National 
Center  for  Health  Marketing,  Office  of  the 
Director,  Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Road,  M/S  E-69, 
Atlanta,  GA  30329,  phone:  404.4982498. 

Dated:  September  30,  2008. 

James  D.  Seligman, 

Chief  Information  Officer,  Centers  for  Disease 
Control  and  Prevention. 

[FR  Doc.  E8-23814  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Head  Start  Grants 
Administration  (45  CFR  Part  1301). 

OMB  No.:  0980-0243. 

Description:  45  CFR  contains 
provisions  applicable  to  program 
administration  and  grants 
administration  under  the  Head  Start 
Act,  as  amended.  The  provisions  specify 
the  requirements  for  grantee  agencies  for 
insurance,  bonding,  the  submission  of 
audits,  matching  of  federal  funds, 
accounting  systems  certifications  and 
other  provisions  applicable  to  personnel 
administration. 

Respondents:  Head  Start  and  Early 
Start  grantees. 
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Annual  Burden  Estimates 


Instrument 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average  burden 
hours  per 
response 

Total  burden 
hours 

45  CFR  Part  1301  . 

2,500 

2 

2 

10,000 

Estimated  Total  Annual  Burden 
Hours:  10,000. 

In  compliance  with  the  requirements 
of  Section  506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration,  • 
Office  of  Information  Services,  370 
L’Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address: 
infocolIection@acf.hhs.gov.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  October  3,  2008. 

Janean  Chambers, 

Reports  Clearance  Officer. 

[FR  Doc.  E8-23798  Filed  10-7-08;  8:45  am) 

BILLING  CODE  41 84-01  -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-2008-N-0521] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Guidance  for 
Clinical  Trial  Sponsors;  Establishment 
and  Operation  of  Clinical  Trial  Data 
Monitoring  Committees 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION;  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  collection  of  information  concerning 
the  establishment  and  operation  of 
clinical  trial  data  monitoring 
committees. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  December  8,  2008. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.regulations.gov.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonna  Capezzuto,  Office  of  Information 
Management  (HFA-710),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-796-3794. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 


(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
“Collection  of  information”  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party .- 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FDA’s  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the  accuracy  of  FDA’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Guidance  for  Clinical  Trial  Sponsors: 
Establishment  and  Operation  of 
Clinical  Trial  Data  Monitoring 
Committees — (OMB  Control  Number 
0910-0581) — Extension 

Sponsors  are  required  to  monitor 
studies  evaluating  new  drugs,  biologies, 
and  devices  (21  CFR  312.50  and  312.56 
for  drugs  and  biologies,  and  21  CFR 
812.40  and  812.46  for  devices).  Various 
individuals  and  groups  play  different 
roles  in  clinical  trial  monitoring.  One 
such  group  is  a  Data  Monitoring 
Committee  (DMC),  appointed  by  a 
sponsor  to  evaluate  the  accumulating 
outcome  data  in  some  trials.  A  clinical 
trial  DMC  is  a  group  of  individuals  with 
pertinent  expertise  that  reviews  on  a 
regular  basis  accumulating  data  from  an 
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ongoing  clinical  trial.  The  DMC  advises 
the  sponsor  regarding  the  continuing 
safety  of  current  participants  and  those 
yet  to  be  recruited,  as  well  as  the 
continuing  validity  and  scientific  merit 
of  the  trial. 

FDA’s  guidance  document  is  intended 
to  assist  sponsors  of  clinical  trials  in 
determining  when  a  DMC  is  needed  for 
monitoring  a  study,  and  how  such 
committees  should  operate.  The 
guidance  addresses  the  roles, 
responsibilities,  and  operating 
procedures  of  DMCs,  describes  certain 
reporting  and  recordkeeping 
responsibilities,  including  the 
following:  (1)  Sponsor  notification  to 
the  DMC  regarding  waivers,  (2)  DMC 
reports  of  meeting  minutes  to  the 
sponsor,  (3)  sponsor  reports  to  the  FDA 
on  DMC  recommendations  related  to 
safety,  (4)  standard  operating 
procedures  (SOPs)  for  DMCs,  and  (5) 

DMC  meeting  records. 

1.  Sponsor  Notification  to  the  DMC 
Regarding  Waivers 

The  sponsor  must  report  to  FDA 
serious  unexpected  adverse  events  in 
drugs  and  biologies  trials  (§  312.32  (21 
CFR  312.32))  and  unanticipated  adverse 
events  in  the  case  of  device  trials  under 
(§  812.150(b)(1)  (21  CFR  812.150(b)(1))). 
The  agency  recommends  in  the 
guidance  that  sponsors  notify  DMCs 
about  any  waivers  granted  by  FDA  for 
expedited  reporting  of  certain  serious 
events. 

2.  DMC  Reports  of  Meeting  Minutes  to 
the  Sponsor 

The  agency  recommends  in  the 
guidance  that  the  DMC  issue  a  written 
report  to  the  sponsor  based  on  the  DMC 
meeting  minutes.  Reports  to  the  sponsor 
should  include  only  those  data 
generally  available  to  the  sponsor.  The 
sponsor  may  convey  the  relevant 
information  in  this  report  to  other 
interested  parties,  such  as  study 
investigators.  Meeting  minutes  or  other 
information  that  include  discussion  of 
confidential  data  would  not  be  provided 
to  the  sponsor. 

3.  Sponsor  Reporting  to  FDA  on  DMC 
Recommendations  Related  to  Safety 

The  requirement  of  the  sponsor  to 
report  DMC  recommendations  related  to 
serious  adverse  events  in  an  expedited 
manner  in  clinical  trials  of  new  drugs 
(§  312.32(c))  would  not  apply  when  the 
DMC  recommendation  is  related  to  an 
excess  of  events  not  classifiable  as 
serious.  Nevertheless,  the  agency 
recommends  in  the  guidance  that 
sponsors  inform  FDA  about  all 
recommendations  related  to  the  safety  of 
the  investigational  product  whether  or 
not  the  adverse  event  in  question  meets 
the  definition  of  “serious.”  . 


4.  Standard  Operating  Procedures  for 
DMCs 

In  the  guidance,  we  recommend  that 
sponsors  establish  procedures  to  do  the 
following  things: 

•  Assess  potential  conflicts  of  interest 
of  proposed  DMC  members; 

•  Ensure  that  those  with  serious 
conflicts  of  interest  are  not  included  in 
the  DMC; 

•  Provide  disclosure  to  all  DMC 
members  of  any  potential  conflicts  that 
are  not  thought  to  impede  objectivity 
and,  thus,  would  not  preclude  service 
on  the  DMC; 

•  Identify  and  disclose  any  concurrent 
service  of  any  DMC  member  on  other 
DMCs  of  the  same,  related  or  competing 
products; 

•  Ensure  separation,  and  designate  a 
different  statistician  to  advise  on  the 
management  of  the  trial,  if  the  primary 
study  statistician  takes  on  the 
responsibility  for  interim  analysis  and 
reporting  to  the  DMC;  and 

•  Minimize  the  risks  of  bias  that  arise 
when  the  primary  study  statistician 
takes  on  the  responsibility  for  interim 
analysis  and  reporting  to  the  DMC,  if  it 
appears  infeasible  or  highly  impractical 
for  any  other  statistician  to  take  over 
responsibilities  related  to  trial 
management. 

5.  DMC  Meeting  Records 
The  agency  recommends  in  the 
guidance  that  the  DMC  or  the  group 
preparing  the  interim  reports  to  the 
DMC  maintain  all  meeting  records.  This 
information  should  be  submitted  to  FDA 
with  the  clinical  study  report 
(§314.50(d)(5)(ii)  (21  CFR 
314.50(d)(5)(h))). 

Description  of  Respondents:  The 
submission  and  data  collection 
recommendations  described  in  this 
document  affect  sponsors  of  clinical 
trials  and  DMCs. 

Burden  Estimate:  Table  1  of  this 
document  provides  the  burden  estimate 
of  the  annual  reporting  burden  for  the 
information  to  be  submitted  in 
accordance  with  the  guidance.  Table  2 
of  this  document  provides  the  burden 
estimate  of  the  annual  recordkeeping 
burden  for  the  information  to  be 
maintained  in  accordance  with  the 
guidance. 

Reporting  and  Recordkeeping  Burdens 

Based  on  information  from  FDA 
review  divisions,  FDA  estimates  there 
are  approximately  740  clinical  trials 
with  DMCs  regulated  by  the  Center  for 
Biologies  Evaluation  and  Research,  the 
Center  for  Drug  Evaluation  and 
Research,  and  the  Center  for  Devices 
and  Radiological  Health.  FDA  estimates 
that  the  average  length  of  a  clinical  trial 
is  2  years,  resulting  in  an  annual 


estimate  of  370  clinical  trials.  Because 
FDA  has  no  information  on  which  to 
project  a  change  in  the  use  of  DMCs, 

FDA  estimates  that  the  number  of 
clinical  trials  with  DMCs  will  not 
change  significantly  in  the  next  few 
years.  For  purposes  of  this  information 
collection,  FDA  estimates  that  each 
sponsor  is  responsible  for 
approximately  10  trials,  resulting  in  an 
estimated  37  sponsors  that  are  affected 
by  the  guidance  annually. 

Based  on  information  provided  to 
FDA  by  sponsors  that  have  typically 
used  DMCs  for  the  kinds  of  studies  for 
which  this  guidance  recommends  them, 
FDA  estimates  that  the  majority  of 
sponsors  have  already  prepared  SOPs 
for  DMCs,  and  only  a  minimum  amount 
of  time  is  necessary  to  revise  or  update 
them  for  use  for  other  clinical  studies. 
FDA  receives  very  few  requests  for 
waivers  regarding  expedited  reporting  of 
certain  serious  events;  therefore,  FDA 
has  estimated  one  respondent  per  year 
to  account  for  the  rare  instance  a  request 
may  be  made.  FDA  estimates  that  the 
DMCs  would  hold  two  meetings  per 
year  per  clinical  trial  resulting  in  the 
issuance  of  two  DMC  reports  of  meeting 
minutes  to  the  sponsor.  One  set  of  both 
of  the  meeting  records  should  be 
maintained  per  clinical  trial.  Based  on 
FDA’s  experience  with  clinical  trials 
using  DMCs,  FDA  estimates  that  the 
sponsor  on  average  would  issue  two 
interim  reports  per  clinical  trial  to  the 
DMC.  FDA  estimates  that  the  DMCs 
would  hold  two  meetings  per  year  per 
clinical  trial  resulting  in  the  issuance  of 
two  DMC  reports  of  meeting  minutes  to 
the  sponsor.  One  set  of  both  meeting 
records  should  be  maintained  per 
clinical  trial. 

The  “Hours  per  Response”  and 
“Hours  per  Record”  are  based  on  FDA’s 
experience  with  comparable 
recordkeeping  and  reporting  provisions 
applicable  to  FDA  regulated  industry. 
The  “Hours  per  Response”  include  the 
time  the  respondent  would  spend 
reviewing,  gathering,  and  preparing  the 
information  to  be  submitted  to  the  DMC, 
FDA,  or  the  sponsor.  The  “Hours  per 
Record”  include  the  time  to  record, 
gather,  and  maintain  the  information. 

The  information  collection  provisions 
in  the  guidance  for  §§  312.30  (21  CFR 
312.30),  312.32,  312.38  (21  CFR  312.38), 
312.55  (21  CFR  312. 55),  and  312.56 
have  been  approved  under  OMB  Control 
No.  0910-0014;  §  314.50  has  been 
approved  under  OMB  Control  No.  0910- 
0001;  and  §§  812.35  (21  CFR  812.35) 
and  812.150  have  been  approved  under 
OMB  Control  No.  0910-0078. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 
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Table  1— Estimated  Annual  Reporting  Burden1 


Section  of  Guidance/Reporting  i  No.  of 

Activity  Respondents 

Annual  Frequency  per 
Response 

Total  Annual 
Responses 

Hours  Per 
Response 

Total  Hours 

4.4. 1.2.  Sponsor  notification  to 
the  DMC  regarding  waivers  j  1 

1 

1 

.25 

.25 

4. 4. 3. 2.  DMC  reports  of  meeting 
minutes  to  the  sponsor  370 

2 

740 

1 

740 

5.  Sponsor  reporting  to  FDA  on 

DMC  recommendations  related 

to  safety  37 

1 

37 

.5 

18.5 

Total 

758.75 

1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Table  2— Estimated  Annual  Recordkeeping  Burden1 


Recordkeeping  Activity 

No.  of 

Recordkeepers 

Annual  Frequency 
per  Recordkeeping 

Total  Annual 
Records 

Hours  Per 
Record 

Total  Hours 

4.1.  and  6.4  SOPs  for  DMCs 

37 

1 

37 

8 

296 

4.4. 3.2.  DMC  meeting  records 

370 

1 

370 

2 

740 

Total 

1,036 

1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Please  note  that  on  January  15,  2008, 
the  FDA  Division  of  Dockets 
Management  Web  site  transitioned  to 
the  Federal  Dockets  Management 
System  (FDMS).  FDMS  is  a 
Government-wide,  electronic  docket 
management  system.  Electronic 
comments  or  submissions  will  be 
accepted  by  FDA  only  through  FDMS  at 
http://www.regulations.gov. 

Dated:  September  29,  2008. 

Jeffrey  Shuren, 

Associate  Commissioner  for  Policy  and 
Planning. 

[FR  Doc.  E 8— 23833  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Information  Program  on 
Clinical  Trials:  Maintaining  a  Registry 
and  Results  Databank 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995  to 
provide  opportunity  for  public  comment 
on  proposed  data  collection  projects,  the 
National  Library  of  Medicine  (NLM),  the 
National  Institutes  of  Health  (N1H)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 


Proposed  Collection:  Title: 

Information  Program  on  Clinical  Trials: 
Maintaining  a  Registry  and  Results 
Databank;  Type  of  Information 
Collection  Request:  Revision  of 
currently  approved  collection  [OMB  No. 
0925-0586,  expiration  date  01/31/2009], 
Form  Number:  NA;  Need  and  Use  of 
Information  Collection:  The  National 
Institutes  of  Health  is  modifying  the 
clinical  trial  registry  databank 
established  under  previous  law 
[FDAMA,  Section  113]  to  comply  with 
provisions  of  Title  VIII  of  Public  Law 
110-85  (Food  and  Drug  Administration 
Amendments  Act  of  2007).  The 
databank  collects  specified  registration 
and  results  information  on  certain 
clinical  trials  identified  in  the  law,  with 
the  objective  of  enhancing  patient 
enrollment  and  providing  a  mechanism 
for  tracking  subsequent  progress  of 
clinical  trials,  to  the  benefit  of  public 
health.  The  databank  is  widely  used  by 
patients,  physicians,  and  medical 
researchers;  in  particular  those  involved 
in  clinical  research  studies.  Public  Law 
110-85  expands  the  scope  of  clinical 
trials  that  must  be.  registered  in 
ClinicalTrials.gov,  increases  the  clinical 
trial  information  that  must  be  submitted 
as  part  of  each  registration,  and  requires 
the  submission  of  basic  results 
information  for  registered  trials  of 
approved  drugs,  biologies  and  devices. 
Frequency  of  Response:  Responsible 
parties  must  submit  the  required 
registration  information  not  later  than 
21  days  after  enrolling  the  first  subject. 


Results  information  is  to  be  reported  not 
later  than  12  months  after  the 
completion  date  (as  defined  in  the  law), 
but  can  be  delayed  under  certain 
circumstances.  Updates  to  submitted 
information  are  required  at  least  once  a 
year,  unless  there  are  no  changes  to 
report.  Changes  in  recruitment  status 
and  completion  of  a  trial  must  be 
reported  not  later  than  30  days  after 
such  events.  Description  of 
Respondents:  Respondents  are  referred 
to  in  the  law  as  “responsible  parties,” 
and  are  defined  as:  (1)  The  sponsor  of 
the  clinical  trial  (as  defined  in  21  CFR 
50.3)  or  (2)  the  principal  investigator  of 
such  clinical  trial  if  so  designated  by  a 
sponsor,  grantee,  contractor,  or  awardee, 
provided  that  “the  principal  investigator 
is  responsible  for  conducting  the  trial, 
has  access  to  and  control  over  the  data 
from  the  clinical  trial,  has  the  right  to 
publish  the  results  of  the  trial,  and  has 
the  ability  to  meet  all  of  the 
requirements”  for  submitting 
information  under  the  law.  Estimate  of 
Burden:  The  burden  associated  with  this 
information  collection  consists  of  two 
parts:  the  burden  associated  with 
registration  of  clinical  trials;  and  the 
burden  associated  with  the  reporting  of 
results  information.  In  both  cases,  the 
burden  includes  the  time  necessary  to 
extract  information  from  the  study 
protocol  or  results  record,  reformat  it, 
enter  it  into  the  databank,  and  provide 
necessary  updating  over  the  course  of 
the  study.  It  is  estimated  that 
registration  information  will  be  required 
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for  3,000  trials  of  drugs  and  biologies 
and  445  trials  of  medical  devices  each 
year.  Each  initial  registration  is 
estimated  to  take  7  hours  and  each  of 
the  subsequent  8  updates  to  the  record 
are  estimated  to  take  2  hours,  resulting 
in  an  annual  burden  of  79,235  hours.  It 
is  estimated  that  there  will  be  voluntary 
submissions  of  registration  information 
for  6,000  trials  of  drugs  and  biologies, 

545  trials  of  devices,  and  5,280  trials  of 
other  types  of  medical  interventions. 
Using  the  same  hour  estimates  as  for 
mandatory  registration,  the  burden 
associated  with  voluntary  registrations 
is  estimated  at  271,975  hours,  bringing 
the  total  registration  burden  to  351,210 
hours.  In  the  first  year  of  operation,  it 
is  estimated  that  there  will  be  an 
additional  burden  of  84,150  hours 
associated  with  the  updating  of 
information  for  7,000  trials  of  drugs  and 
biologies  and  650  trials  of  medical 
devices  that  were  previously  registered 
in  the  databank  and  ongoing  as  of 
December  26,  2007  (90  days  after 
enactment).  It  is  estimated  that  such 
trials  will  require  one  update  of  3  hours 
to  bring  them  into  compliance  with  the 
new  law  (FDAAA)  and  4  subsequent 
updates  of  2  hrs  each.  Results  reporting 
is  required  only  for  those  applicable 
clinical  trials  of  drugs,  biologies,  and 
devices  that  are  subject  to  the 
mandatory  registration  requirements  of 
FDAAA  and  for  which  the  product(s) 
under  study  have  been  approved  or 
cleared  by  the  FDA.  It  is  estimated  that 
results  reporting  will  be  required  for 
1,645  trials  of  drugs  and  biologies  and 
375  trials  of  medical  devices  each  year. 
Initial  submission  of  results  information 
is  estimated  to  require  10  hours,  and 
each  result  submission  is  expected  to 
require  two  updates  that  take  5  hours 
each.  The  total  burden  for  results 
reporting  is  therefore  estimated  at 
40,400  hours  per  year.  There  are  no 
capital  costs  to  report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 


of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  David  Sharlip, 
National  Library  of  Medicine,  Building 
38A,  Room  B2N12,  8600  Rockville  Pike, 
Bethesda,  MD  20894,  or  call  non-toll 
free  number  301-402-9680  or  E-mail 
your  request  to  sharlipd@mail.nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication. 

Dated:  September  30,  2008. 

Betsy  L.  Humphreys, 

Deputy  Director,  National  Library  of 
Medicine,  National  Institutes  of  Health. 

[FR  Doc.  E8-23790  Filed  10-7-08;  8:45  am] 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Office  of  Refugee  Resettlement 
Replacement  Grant  Award 

CFDA#:  93.576. 

AGENCY:  Office  of  Refugee  Resettlement, 
ACF,  DHHS. 

ACTION:  Notice  to  award  a  replacement 
grant  to  Catholic  Charities  of  Tennessee, 
Inc. 

SUMMARY:  In  Fiscal  Year  2005,  in  an 
effort  to  assist  local  school  systems  that 
were  being  strained  by  the  arrivals  of 
large  numbers  of  refugee  children,  The 
Office  of  Refugee  Resettlement  (ORR) 
awarded,  through  competition,  a 
Refugee  School  Impact  grant  to  the 
Tennessee  Department  of  Human 
Services,  Nashville,  TN,  for  a  project 
period  of  August  15,  2005  through 
August  14,  2010.  The  Tennessee 
Department  of  Human  Services  served 
as  the  fiscal  sponsor  and  legal  entity  for 
the  project.  As  of  June  30,  2008,  the 
Tennessee  Department  of  Human 
Services  relinquished  the  grant.  Catholic 
Charities  of  Tennessee,  Inc.,  Nashville, 
TN,  is  now  awarded  a  non-competitive 
replacement  grant  to  continue  to 
provide  services  under  the  Refugee 
School  Impact  project.  Services 
provided  under  the  grant  to  Catholic 
Charities  of  Tennessee,  Inc.,  are  within 
the  scope  and  operation  of  the  original 
award.  Under  the  award,  Catholic 


Charities  of  Tennessee,  Inc.,  is  eligible 
apply  for  a  non-competitive 
continuation  award  for  the  period  of 
August  15,  2009  through  August  14, 
2010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Green-Smith,  Director,  Division 
of  Refugee  Assistance,  Office  of  Refugee 
Resettlement,  370  L’Enfant  Promenade, 
SW.,  Washington,  DC  20447.  Telephone: 
202-401-4531.  E-mail: 
Pamela.Greensmith@acf.hhs.gov 

SUPPLEMENTARY  INFORMATION: 

Legislative  Authority:  This  program  is 
authorized  by  Section  412  (c)(l)(A)(iii), 
as  amended  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  1522 
(c)(l)(A)(iii))  and  covers  the  following 
Services:  (1)  English  as  a  Second 
Language  instruction  (2)  After-school 
tutorials  focused  on  helping  students 
understand  and  complete  programs  that 
encourage  high  school  completion  and 
full  participation  in  school  activities  (3) 
After-school  summer  programs  that 
support  remedial  work  or  promote 
school  readiness  (4)  Parental 
involvement  programs  (5)  Interpreter 
services  for  parent/teacher  meetings  and 
conferences  and  (6)  Bi-lingual/bi- 
cultural  counselors  and  aides. 

Amount  of  Award:  $224,834.76. 

Project  Period:  August  15,  2008 — 
August  14,  2010. 

Dated:  October  1,  2008. 

Pamela  Green-Smith, 

Director,  Division  of  Refugee  Assistance, 
Office  of  Refugee  Resettlement. 

[FR  Doc.  E8-237-74  Filed  10-7-08;  8:45  am] 
BILLING  CODE  4184-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[USCG-2008-1 006] 

National  Offshore  Safety  Advisory 
Committee;  Meeting 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Offshore  Safety 
Advisory  Committee  (NOSAC)  will 
meet,  in  New  Orleans,  LA,  to  discuss 
various  issues  relating  to  offshore  safety 
and  security.  The  meeting  will  be  open 
to  the  public. 

DATES:  NOSAC  will  meet  on  Thursday, 
November  13,  2008,  from  9  a.m.  to  3 
p.m.  The  meeting  may  close  early  if  all 
business  is  finished.  Written  material 
and  requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  October  30,  2008.  Requests  to 


58974 


Federal  Register/ Vol.  73,  No.-  196/ Wednesday,  October  8,  2008 /Notices 


have  a  copy  of  your  material  distributed 
to  each  member  of  the  committee 
should  reach  the  Coast  Guard  on  or 
before  October  30,  2008. 

ADDRESSES:  NOSAC  will  meet  in  the 
Versailles  Ballroom  of  the  Hilton  New 
Orleans  Riverside  Hotel,  2  Poydras 
Street,  New  Orleans,  Louisiana.  Send 
written  material  and  requests  to  make 
oral  presentations  to  Commander  P.W. 
Clark,  Designated  Federal  Officer, 
Commandant  (CG-5222),  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC  20593- 
0001.  This  notice  is  available  on  our 
online  docket,  USCG-2008-0188,  at 
http://www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  P.W.  Clark,  Designated 
Federal  Officer  (previously  referred  to  as 
Executive  Director)  of  NOSAC,  or  Mr. 

Jim  Magill,  Assistant  Designated  Federal 
Officer  (previously  referred  to  as 
Assistant  Executive  Director),  telephone 
202-372-1414,  fax  202-372-1926. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
the  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
(Pub.  L.  92-463). 

Agenda  of  Meeting 

The  agenda  for  the  November  13, 

2008,  committee  meeting  includes  the 
following: 

(1)  Report  on  issues  concerning  the 
International  Maritime  Organization 
(IMO)  and  the  International 
Organization  for  Standardization. 

(2)  Revision  of  46  CFR,  Subchapter  V, 
Subpart  B — Commercial  Diving 
Operations. 

(3)  MARPOL  Annex  II 
Implementation  for  New  and  Existing 
Offshore  Supply  Vessels  (OSVs). 

(4)  Sandblasting  standard  for  OCS 
facilities. 

(5)  Evacuation  of  Injured  Workers 
from  remote  Drilling  and  Production 
Facilities. 

(6)  Transportation  Worker 
Identification  Credential  (TWIC)  impact 
on  offshore  facilities. 

(7)  Effect  of  Hurricane  IKE  on  OCS 
facilities. 

(8)  Licensing  of  Large  OSVs. 

(9)  The  LA  1  Project — New  Access 
Road  to  GOM. 

(10)  Information  regarding  notice  of 
arrival  on  the  U.S.  Outer  Continental 
Shelf. 

Procedural 

The  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  At  the 
Chair’s  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  If  you  would  like  to 


make  an  oral  presentation  at  the 
meeting,  please  notify  the  Designated 
Federal  Officer  no  later  than  October  30, 
2008.  Written  material  for  distribution 
at  the  meeting  should  reach  the  Coast 
Guard  no  later  than  October  30,  2008.  If 
you  would  like  a  copy  of  your  material 
distributed  to  each  member  of  the 
committee  in  advance  of  the  meeting, 
please  submit  25  copies  to  the 
Designated  Federal  Officer  no  later  than 
October  30,  2008. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  October  2,  2008. 

Howard  L.  Hime, 

Acting  Director  of  Commercial  Regulations 
and  Standards. 

[FR  Doc.  E8-23772  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5191-N-32] 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  Single 
Family  Mortgage  Insurance  on 
Hawaiian  Homelands 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  December 
8,-2008. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Lillian  Deitzer,  Departmental  Reports 
Management  Officer,  QDAM, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  DC  20410;  e-mail 
Lillian_L._Deitzer@HUD.gov  or 
telephone  (202)  402-8048. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  E.  Burns,  Director,  Office  of 
Single  Family  Program  Development, 


Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-2121  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 

Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Single  Family 
Mortgage  Insurance  on  Hawaiian 
Homelands. 

OMB  Control  Number,  if  applicable: 
2502-0358. 

Description  of  the  need  for  the 
information  and  proposed  use:  FHA 
insures  mortgages  on  single  family 
dwellings  under  various  provisions  of 
the  National  Housing  Act  (12  U.S.C. 
1701,  et  seq.).  The  Housing  and  Urban 
Rural  Recovery  Act  (HURRA),  Pub.  L. 
98-481,  amended  the  National  Housing 
Act  to  add  Section  247  to  permit  FHA 
to  insure  mortgages  for  properties 
located  on  Hawaiian  Homelands.  Under 
this  program,  the  mortgagor  must  be  a 
Native  Hawaiian.  Section  247  requires 
that  that  the  Department  of  Hawaiian 
Homelands  (DHHL)  of  the  State  of 
Hawaii  (a)  Will  be  a  co-mortgagor;  (b) 
guarantees  or  reimburses  the  Secretary 
for  any  mortgage  insurance  claims  paid 
in  connection  with  a  property  on 
Hawaiian  homelands;  or  (c)  offers  other 
security  acceptable  to  the  Secretary.  The 
collection  of  information  and  the 
regulatory  origins  for  them  are  in 
accordance  with  Section  203.43i  which 
states  that  the  lender  will:  (a)  Verify  that 
the  loan  applicant  is  a  native  Hawaiian 
and  that  the  applicant  holds  a  lease  on 
land  in  a  Hawaiian  Homelands  area;  (b) 
report  on  delinquent  borrowers  in 
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accordance  with  Section  203.439(c);  and 
(c)  provide  documentation  to  HUD  to 
support  that  the  requirements  of  Section 
203.665  have  been  met. 

Agency  form  numbers,  if  applicable: 
None. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  hours  needed  to  prepare  the 
information  collection  is  1,744;  the 
number  of  respondents  is  504  generating 
approximately  1,456  annual  responses; 
the  frequency  of  response  is  on 
occasion;  and  the  number  of  hours  per 
response  varies  from  2  minutes  to  30 
minutes. 

Status  of  the  proposed  information 
collection:  This  is  an  extension  of  a 
currently  approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.,  Chapter  35,  as  amended. 

Dated:  September  30,  2008. 

Ronald  Y.  Spraker, 

Acting  General  Deputy  Assistant  Secretary 
for  Housing  Deputy  Federal  Housing 
Commissioner. 

[FR  Doc.  E8-23787  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R 1 -ES-2008-N0273;  1 01 20-1 1 1 3- 
0000-C2] 

Draft  Recovery  Plan  for  the  Prairie 
Species  of  Western  Oregon  and 
Southwestern  Washington 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability 
for  review  and  comment;  correction: 
public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  comment  period 
for  public  review  of  the  draft  Recovery 
Plan  for  the  Prairie  Species  of  Western 
Oregon  and  Southwestern  Washington. 
The  closing  date  of  the  public  comment 
period  was  erroneously  omitted  from 
the  notice  of  availability  of  this  draft 
recovery  plan  published  on  September 
22,  2008.  The  listed  species  addressed 
in  the  recovery  plan  are  the  Fender’s 
blue  butterfly  (Icaricia  icarioides 
fenderi),  Willamette  daisy  ( Erigeron 
decumbens  var.  decumbens), 
Bradshaw’s  lomatium  ( Lomatium 
bradshawii),  Kincaid’s  lupine  ( Lupinus 
sulphureus  ssp.  kincaidii).  Nelson’s 
checker-mallow  ( Sidalcea  nelsoniana), 
and  golden  paintbrush  ( Castilleja 
levisecta). 


DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
December  22,  2008. 

ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  by  request  from  the 
U.S.  Fish  and  Wildlife  Service,  Oregon 
Fish  and  Wildlife  Office,  2600  SE  98th 
Avenue,  Suite  100,  Portland,  OR  97266 
(phone:  503-231-6179).  An  electronic 
copy  of  the  draft  recovery  plan  is  also 
available  at  http://endangered.fws.gov/ 
recovery/index,  htmlttplans. 

FOR  FURTHER  INFORMATION  CONTACT:  Cat 
Brown,  Fish  and  Wildlife  Biologist,  at 
the  above  Portland  address  and 
telephone  number. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  22,  2008,  we  published 
a  notice  of  availability  of  the  Draft 
Recovery  Plan  for  the  Prairie  Species  of 
Western  Oregon  and  Southwestern 
Washington  (73  FR  54603).  The  Notice 
announced  a  public  comment  period  on 
this  draft  recovery  plan,  but  the  closing 
date  of  the  comment  period  was 
erroneously  omitted  from  the  notice  of 
availability.  We  wish  to  clarify  that  the 
public  comment  period  closes  on 
December  22,  2008. 

Recovery  of  endangered  or  threatened 
animals  and  plants  is  a  primary  goal  of 
our  endangered  species  program  and  the 
Endangered  Species  Act  (Act)  (16  U.S.C. 
1531  et  seq.).  Recovery  means 
improvement  of  the  status  of  listed 
species  to  the  point  at  which  listing  is 
no  longer  appropriate  under  the  criteria 
set  out  in  section  4(a)(1)  of  the  Act. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  downlisting  or  delisting 
listed  species,  and  estimate  the  time  for, 
and  cost  of  implementing  the  measures 
needed  for  recovery. 

The  Act  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  requires  that 
public  notice  and  an  opportunity  for 
public  review  and  comment  be  provided 
during  recovery  plan  development.  We 
will  consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
recovery  plan.  Substantive  technical 
comments  may  result  in  changes  to  the 
plan.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plan,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 


Public  Comments  Solicited 

We  solicit  written  comments  on  the 
draft  recovery  plan.  All  comments 
received  by  the  date  specified  above 
will  be  considered  prior  to  approval  of 
this  plan.  If  you  wish  to  comment,  you 
may  submit  your  comments  and 
materials  concerning  this  recovery  plan 
by  any  of  these  methods: 

1.  You  may  submit  written  comments 
and  information  by  mail,  facsimile  or  in 
person  to  the  Oregon  Fish  and  Wildlife 
Office  at  the  above  address  (see 
ADDRESSES). 

2.  You  may  send  comments  by 
electronic  mail  (e-mail)  to: 
FWlPrairieRecoveryPlan@fws.gov.  If 
you  submit  comments  by  e-mail,  please 
submit  them  as  an  ASCII  file  and  avoid 
the  use  of  special  characters  and  any 
form  of  encryption.  Please  also  include 
your  name  and  return  address  in  your 
e-mail  message. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  preparation  of  the  recovery  plan,  will 
be  available  for  inspection,  during 
normal  business  hours  at  the  above 
Portland  address  (see  ADDRESSES). 

Public  Availability  of  Comments 

Before  including  your  address,  phone 
number,  e-mail  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment,  including  your 
personal  identifying  information,  may 
be  made  publicly  available  at  any  time. 
While  we  will  try  to  honor  a  written 
request  to  withhold  your  personal 
identifying  information  from  public 
review,  we  cannot  guarantee  that  we 
will  be  able  to  do  so. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act, 

16  U.S.C.  1533  (f). 

Dated:  September  29,  2008. 

David  J.  Wesley, 

Acting  Regional  Director.  Region  t,  U.S.  Fish 
and  Wildlife  Service. 

[FR  Doc.  E8-23811  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

[FWS-R1-ES-2008-N0199;  10120-1112- 
0000-F2] 

Receipt  of  an  Application  for  an 
Enhancement  of  Survival  Permit  for 
the  Columbia  Basin  Pygmy  Rabbit 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  application. 
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SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  the  receipt  of  an 
application  for  an  Enhancement  of 
Survival  Permit  that  would  be  issued 
pursuant  to  section  10(a)(1)(A)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  application  was 
developed  in  accordance  with  the 
Template  Safe  Harbor  Agreement 
(Template  SHA)  for  the  Columbia  Basin 
pygmy  rabbit  (Brachylagus  idahoensis). 
The  permit  applicant  is  the  Washington 
Department  of  Natural  Resources 
(WDNR).  Issuance  of  a  permit  to  WDNR 
would  exempt  incidental  take  of  the 
Columbia  Basin  pygmy  rabbit,  which 
would  otherwise  be  prohibited  by 
section  9  of  the  Act,  that  is  above  the 
baseline  conditions  of  WDNR  properties 
enrolled  under  the  Template  SHA  and 
that  may  result  from  the  permittee’s 
otherwise  lawful  management  activities. 
The  Service  requests  comments  from  the 
public  regarding  the  proposed  issuance 
of  a  permit  to  WDNR.  AH  comments 
received  will  become  part  of  the  public 
record.  Before  including  your  address, 
phone  number,  e-mail  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  information 
from  public  review,  we  cannot 
guarantee  that  we  will  be  able  to  do  so. 
All  comments  received  from 
organizations,  businesses,  or  individuals 
representing  organizations  or  businesses 
are  available  for  public  inspection  in 
their  entirety. 

DATES:  To  be  fully  considered,  written 
comments  from  interested  parties  must 
be  received  on  or  before  November  7, 
2008. 

ADDRESSES:  Written  comments 
concerning  this  notice  should  be 
addressed  to  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Upper  Columbia  Fish 
and  Wildlife  Office,  11103  East 
Montgomery  Drive,  Spokane, 
Washington  99206.  You  may  also  send 
comments  by  facsimile,  at  (509)  891- 
6748,  or  by  electronic  mail,  at: 
fwl  cbprabbit@fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Warren  at  (509)  893-8020. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

Copies  of  the  WDNR  permit 
application,  the  Template  SHA,  and 
other  relevant  documents  addressing  the 
Service’s  proposed  issuance  of  the 
subject  permit  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  Upper 


Columbia  Fish  and  Wildlife  Office  (see 
ADDRESSES),  or  they  may  be  viewed  on 
the  internet  at  the  following  address: 
http://www.fws.gov/easternwashington/. 
You  may  also  request  copies  of  the 
documents  by  contacting  the  Service’s 
Upper  Columbia  Fish  and  Wildlife 
Office  (see  FOR  FURTHER  INFORMATION 
CONTACT)  .  The  Service  is  furnishing  this 
notice  to  provide  the  public,  other  State 
and  Federal  agencies,  and  interested 
Tribes  an  opportunity  to  review  and 
comment  on  the  Service’s  proposed 
issuance  of  a  permit  to  the  WDNR/ 

Background 

On  September  7,  2006,  the  Service 
announced  the  availability  for  public 
review  and  comment  of  a  draft  Template 
SHA,  which  was  jointly  developed  hy 
the  Service  and  the  Washington 
Department  of  Fish  and  Wildlife 
(WDFW),  and  a  draft  Environmental 
Assessment,  which  was  developed  by 
the  Service  pursuant  to  Federal 
responsibilities  under  the  National 
Environmental  Policy  Act  (71  FR 
52816).  The  final  Template  SHA  was 
signed  by  the  Service  and  WDFW  on 
October  24,  2006.  To  date,  the  Service 
has  issued  16  Permits  under  the 
Template  SHA,  which  cover  109,425 
acres  that  fall  within  the  historic 
distribution  of  the  Columbia  Basin 
pygmy  rabbit.  The  WDNR  has  requested 
to  enroll  an  additional  11,148  acres  of 
State  trust  lands  under  the  Template 
SHA. 

The  primary  objective  of  the  Template 
SHA  is  to  facilitate  collaboration 
between  the  Service,  WDFW,  and 
prospective  participants  to  voluntarily 
implement  conservation  measures  to 
benefit  the  Columbia  Basin  pygmy 
rabbit.  Another  objective  of  the 
Template  SHA  is  to  facilitate  the 
processing  of  enhancement  of  survival 
permits  that  will  provide  incidental  take 
coverage  for  participants  to  relieve  them 
of  additional  section  9  liability  under 
the  Act  if  implementation  of  their 
conservation  measures  results  in 
increased  numbers  or  distribution  of 
Columbia  Basin  pygmy  rabbits  on  their 
enrolled  properties. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Act.  The  Service  has 
previously  determined  that 
implementation  of  the  Template  SHA 
will  result  in  conservation  benefits  to 
the  Columbia  Basin  pygmy  rabbit  and 
will  not  result  in  significant  effects  to 
the  human  environment.  The  Service 
will  evaluate  the  permit  application 
noticed  herein,  related  documents,  and 
any  comments  submitted  thereon  to 
determine  whether  the  permit 
application  is  consistent  with  the 
measures  prescribed  by  the  Template 


SHA  and  whether  it  complies  with 
relevant  statutory  and  regulatory 
requirements.  If  it  is  determined  that  the 
requirements  are  met,  a  permit  to 
exempt  incidental  take  of  the  Columbia 
Basin  pygmy  rabbit  will  be  issued  to  the 
applicant.  The  final  permit 
determination  will  not  be  made  until 
after  the  end  of  the  30-day  comment 
period,  and  will  fully  consider  all 
comments  received. 

Dated:  September  29,  2008. 

David  J.  Wesley, 

Deputy  Regional  Director,  Region  1,  U.S.  Fish 
and  Wildlife  Service,  Portland,  Oregon. 

[FR  Doc.  E8-23557  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-020-09-1 61 0-DO-01 5M] 

Notice  of  Intent  to  Prepare  a  Resource 
Management  Plan  for  the  Jackson 
Field  Office,  Bureau  of  Land 
Management-Eastern  States  and 
Associated  Environmental  Impact 
Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Bureau  of  Land 
Management — Eastern  States  (BLM-ES), 
Jackson  Field  Office,  Jackson, 
Mississippi,  intends  to  prepare  a 
Resource  Management  Plan  (RMP)  with 
an  associated  Environmental  Impact 
Statement  (EIS)  for  the  Southeastern 
United  States  and,  by  this  notice,  is 
announcing  public  scoping  meetings. 
The  RMP  will  bring  all  BLM  land  in  the 
Southeastern  United  States  under  a  land 
use  plan 

DATES:  The  BLM  will  announce  public 
scoping  meetings  to  identify  relevant 
issues  through  local  news  media, 
newsletters,  and  the  BLM  web  site 
http://  www.  blm  .gov/es/st/en/fo/ 
fackson_Home_Page.html  at  least  15 
days  prior  to  the  first  meeting.  We  will 
provide  formal  opportunities  for  public 
participation  upon  publication  of  the 
Draft  RMP/EIS. 

ADDRESSES:  You  may  submit  comments 
by  any  of  the  following  methods:  Web 
Sit e:  http:// www. blm -gov/ es/st/en/ fo/ 
Jackson_Home_Page.html 

•  E-mail:  Gary_Taylor@blm.gov 

•  Fax:  (601)  977-5440 

•  Mail:  Jackson  Field  Office,  BLM, 
Attn:  Gary  Taylor,  411  Briarwood  Drive, 
Suite  404,  Jackson,  Mississippi  39206. 
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Documents  pertinent  to  this  proposal 
may  be  examined  at  the  Jackson  Field 
Office. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  and/or  to  have  your 
name  added  to  our  mailing  list,  contact 
Gary  Taylor,  telephone  (601)  977-5413; 
or  e-mail  Gary_Taylor@blm.gov. 
SUPPLEMENTARY  INFORMATION:  This 
document  provides  notice  that  the  BLM 
Field  Office,  Jackson,  Mississippi, 
intends  to  prepare  a  RMP  with  an 
associated  EIS  for  the  BLM  resources 
located  in  the  Southeastern  United 
States  and  intends  to  hold  public 
scoping  meetings  that  will  be 
announced  at  a  later  date  with  public 
notice  prior  to  those  meetings. 

The  planning  area  is  located  in  the 
States  of:  Florida,  Georgia,  South 
Carolina,  North  Carolina,  Virginia, 
Kentucky,  Tennessee,  Arkansas,  and 
Louisiana.  This  planning  activity 
encompasses  approximately  2,000,000 
acres  of  public  lands  and  resources.  The 
plan  will  fulfill  the  needs  and 
obligations  set  forth  by  the  National 
Environmental  Policy  Act  (NEPA),  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA),  and  BLM  management 
policies.  The  BLM  will  work 
collaboratively  with  interested  parties  to 
identify  the  management  decisions  that 
are  best  suited  to  local,  regional,  and 
national  needs  and  concerns.  Coal 
resources  exist  in  the  State  of  Kentucky. 
This  notice  serves  as  a  call  for  coal 
reserve  information. 

The  purpose  of  the  public  scoping 
process  is  to  determine  relevant  issues 
that  will  influence  the  scope  of  the 
environmental  analysis  and  EIS 
alternatives.  These  issues  also  guide  the 
planning  process.  You  may  submit 
comments  on  issues  and  planning 
criteria  in  writing  to  the  BLM  at  any 
public  scoping  meeting,  or  you  may 
submit  them  to  the  BLM  using  one  of 
the  methods  listed  in  the  ADDRESSES 
section  above.  To  be  most  helpful,  you 
should  submit  formal  scoping 
comments  within  30  days  after  the  last 
public  meeting.  The  minutes  and  list  of 
attendees  for  each  scoping  meeting  will 
be  available  to  the  public  and  open  for 
30  days  after  the  meeting  to  any 
participant  who  wishes  to  clarify  the 
views  he  or  she  expressed.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  and/or  address  from  public 
review  or  disclosure  under  the  Freedom 
of  Information  Act,  you  must  state  this 
prominently  at  the  beginning  of  your 
written  comment.  The  BLM  will  honor 
such  requests  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 


identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  are 
available  for  public  inspection  in  their 
entirety.  Preliminary  issues  and 
management  concerns  have  been 
identified  by  BLM  personnel,  other 
agencies,  and  in  meetings  with 
individuals  and  user  groups.  They 
represent  the  BLM’s  knowledge  to  date 
regarding  the  existing  issues  and 
concerns  with  current  land 
management.  The  major  issues  that  will 
be  addressed  in  this  planning  effort 
include:  future  management  of  the 
Federal  resources  in  the  southeast; 
protection  of  resources  such  as  ' 
wetlands,  sensitive  species  habitat  and 
historic  properties  while  allowing  oil 
and  gas  development  and  mining;  and 
management  of  surface  lands  within  the 
planning  area.  Because  of  the  scattered 
public  land  ownership  pattern  and 
small  size  of  most  parcels,  land  tenure 
adjustments  have  the  potential  to 
provide  greater  efficiencies  in 
management  and  reduce  workloads  and 
costs.  Some  of  the  lands  may  be  suitable 
for  disposal  under  a  variety  of 
authorities.  Some  may  be  retained  in 
public  ownership  and  possibly 
transferred  to  other  agencies. 

After  public  comments  as  to  what 
issues  the  plan  should  address  are 
gathered,  they  will  be  placed  in  one  of 
three  categories: 

1.  Issues  to  be  resolved  in  the  plan; 

2.  Issues  to  be  resolved  through  policy 
or  administrative  action;  or 

3.  Issues  beyond  the  scope  of  this 
plan. 

The  BLM  will  provide  an  explanation 
in  the  plan  as  to  why  we  placed  an  issue 
in  category  two  or  three.  In  addition  to 
these  major  issues,  a  number  of 
management  questions  and  concerns 
will  be  addressed  in  the  plan.  The 
public  is  encouraged  to  help  identify 
these  questions  and  concerns  during  the 
scoping  phase. 

The  BLM  will  use  an  interdisciplinary 
approach  to  develop  the  plan  in  order 
to  consider  the  variety  of  resource  issues 
and  concerns  identified.  Specialists 
with  expertise  in  the  following 
disciplines  will  be  involved  in  the 
planning  process;  minerals  and  geology, 
outdoor  recreation,  archaeology, 
paleontology,  wildlife  and  fisheries, 
lands  and  realty,  hydrology,  soils, 
sociology  and  economics. 

Dated:  October  2,  2008. 

Juan  Palma, 

State  Director. 

[FR  Doc.  E8-23803  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4310-GJ-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
National  Capital  Region 

ACTION:  Notice/Request  for  Comments — 
The  Lighting  of  the  National  Christmas 
Tree  and  the  subsequent  27  day  event. 


SUMMARY:  The  National  Park  Service  is 
seeking  public  comments  and 
suggestions  on  the  planning  of  the  2008 
Lighting  of  the  National  Christmas  Tree 
and  the  subsequent  27  day  event. 

SUPPLEMENTARY  INFORMATION:  The 

National  Park  Service  is  seeking  public 
comments  and  suggestions  on  the 
planning  of  the  2008  Lighting  of  the 
National  Christmas  Tree  and  the 
subsequent  27  day  event,  which  opens 
on  December  4,  2008,  on  the  Ellipse 
(President’s  Park),  south  of  the  White 
House.  The  meeting  will  be  held  at  9 
a.m.  on  November  12,  2008  in  Room  234 
of  the  National  Capital  Region 
Headquarters  Building,  at  1100  Ohio 
Drive,  SW.,  Washington,  DC  (East 
Potomac  Park). 

Persons  who  would  like  to  comment 
at  the  meeting  should  notify  the 
National  Park  Service  by  November  7, 
2008  by  calling  the  White  House  Visitor 
Center  weekdays  between  9  a.m.,  and  4 
p.m.,  at  (202)  208-1631.  Written 
comments  may  be  sent  to  the  Park 
Manager,  White  House  Visitor  Center, 
1100  Ohio  Drive,  SW.,  Washington,  DC 
20242,  and  will  be  accepted  until 
November  12,  2008. 

DATES:  The  meeting  will  be  held  on 
November  12,  2008.  Written  comments 
will  be  accepted  until  November  12, 
2008. 

ADDRESSES:  The  meeting  will  be  held  at 
9:00  a.m.  on  November  12,  2008,  in 
room  234  of  the  National  Capital  Region 
Headquarters  Building,  at  1100  Ohio 
Drive,  SW.,  Washington,  DC  (East 
Potomac  Park).  Written  comments  may 
be  sent  to  the  Park  Manager,  White 
House  Visitor  Center,  1100  Ohio  Drive, 
SW.,  Washington,  DC  20242.  Due  to 
delays  in  mail  delivery,  it  is 
recommended  that  comments  be 
provided  by  telefax  at  202-208-1643  or 
by  e-mail  to  Scott_Tucker@nps.gov. 
Comments  may  also  be  delivered  by 
messenger  to  the  White  House  Visitor 
Center  at  1450  Pennsylvania  Avenue, 
NW.,  in  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Tucker  at  the  White  House  Visitor 
Center  weekdays  between  9  a.m.,  and  4 
p.m.,  at  (202)  208-1631. 
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Dated:  September  18,  2008. 

Maria  Santo, 

Acting  Deputy  National  Park  Service  Liaison 
to  the  White  House. 

[FR  Doc.  E8-23773  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4312-39-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Notice  of  Recreation  User  Fee  for 
Tours  at  Glen  Canyon  Dam 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  Recreation  User  Fee 
for  Tours  at  Glen  Canyon  Dam, 

Coconino  County,  Arizona. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  will  begin  charging  a 
recreation  user  fee  to  take  the  guided 
tour  of  Glen  Canyon  Dam  and 
Powerplant.  Reclamation  has 
determined  that  the  new  fee  is 
reasonable  and  appropriate  to 
specifically  offset  at  least,  in  part, 
increased  costs  associated  with  public 
visitation  to  the  Carl  Hayden  Visitor 
Center.  The  Visitor  Center,  located  700 
feet  above  the  Colorado  River 
overlooking  Glen  Canyon  Dam  and 
Bridge,  accommodates  about  one 
million  visitors  each  year.  The  Visitor 
Center  is  jointly  operated  by 
Reclamation  and  the  National  Park 
Service. . 

The  new  fee  will  initially  be  $5.00  per 
adult  with  a  reduced  fee  schedule  for 
certain  groups  as  follows:  seniors  (age 
62  and  over)  will  be  $4.00,  children  ages 
7-16  will  be  $2.50,  members  of  the  U.S. 
military  will  be  $4.00,  and  school 
groups  will  be  $0.50  per  person.  There 
will  be  no  fee  charged  for  children  six 
years  of  age  and  under.  These  fees  will 
be  reviewed  and  adjusted,  as 
appropriate,  in  subsequent  years. 

DATES:  The  new  recreation  user  fee  for 
tours  at  Glen  Canyon  Dam  will  become 
effective  on  Monday,  January  5,  2009. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kay  Cowan,  Administrative  Officer, 
Bureau  of  Reclamation,  Glen  Canyon 
Field  Division,  Page,  Arizona,  at  (928) 
645-0403. 

SUPPLEMENTARY  INFORMATION:  The  Glen 
Canyon  Natural  History  Association,  a 
non-profit  educational  organization,  in 
cooperation  with  Reclamation,  provides 
guided  tours  through  Glen  Canyon  Dam 
on  a  year-round  basis.  Tours  are 
approximately  45  minutes  long  and  are 
limited  to  20  persons  per  tour 
(including  infants  and  children).  Before 
the  scheduled  tour,  each  person  or  party 
must  register  at  the  reservation  desk 


located  inside  the  Visitor  Center.  Group 
tours  are  available  for  large  parties 
including  schools,  travel  clubs, 
universities,  and  other  organizations. 
Group  tours  are  limited  to  40  persons 
per  tour  and  reservations  must  be  made 
in  advance.  For  additional  information 
about  tours  at  Glen  Canyon  Dam,  you 
may  contact  the  Glen  Canyon  Natural 
History  Association  Tour  Program  at 
(928) 608-6072. 

The  Reclamation  Recreation 
Management  Act  of  1992  (Title  XXVIII, 
Pub.  L.  102-575,  Sec.  2805)  gives 
Reclamation  the  authority  to  charge  a 
recreation  user  fee  for  public  tours  at 
Glen  Canyon  Dam.  Fees  collected  from 
the  dam  tours  will  be  deposited  in  the 
Basin  Fund  account  as  directed  by  the 
Colorado  River  Storage  Project  Act  of 
1956. 

Dated:  September  18,  2008. 

Larry  Walkoviak, 

Regional  Director,  Upper  Colorado  Region. 
[FR  Doc.  E 8— 23804  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4310-MN-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on 
September  25,  2008,  a  proposed  Consent 
Decree  with  Livingston  &  Company,  Inc. 
(“Consent  Decree”)  in  United  States  v. 
A-L  Processors,  f.k.a.  Atlas-Lederer  Co., 
et  al.,  Civil  Action  No.  C-3-91-309  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of  Ohio. 

In  this  action,  the  United  States 
sought  reimbursement  of  response  costs 
in  connection  with  the  United  Scrap 
Lead  Superfund  Site  in  Troy,  Miami 
County,  Ohio  (“the  Site”)  pursuant  to 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (“CERCLA”),  42  U.S.C.  9601  et  seq. 
The  Consent  Decree  resolves  the  United 
States’  claims  against  Defendant 
Livingston  &  Company,  Inc. 
(“Livingston”)  for  response  costs 
incurred  as  a  result  of  the  release  or 
threatened  release  of  hazardous 
substances  at  the  Site.  This  is  an. 
“ability-to-pay”  settlement  based  on 
financial  analyses  conducted  by  the 
Department’s  Antitrust  Corporate 
Finance  Unit.  Livingston  will  pay  the 
United  States  $1,609,732  over  a  three- 
year  period  with  half  of  the  payment 
($847,228)  being  paid  within  20  days  of 
entry  of  the  settlement.  The  United 
States’  remaining  outstanding  costs 
exceed  $7.5  million  and  are  being 


sought  from  the  remaining  defendants 
in  this  case.  The  Consent  Decree  also 
resolves  the  United  Scrap  Lead 
Respondent  Group’s  (“Respondent 
Group”)  CERCLA  claims  against 
Livingston  for  response  costs  incurred 
by  the  Respondent  Group  in  cleaning  up 
the  Site  under  an  earlier  Consent 
Decree.  Livingston  will  pay  the 
Respondent  Group  $290,268  over 
approximately  a  one-year  period. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  tbe  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 

Environment  and  Natural  Resources 
Division,  and  either  e-mailed  to 
pubcomment-ees.enrd@usdoj.gov  or 
mailed  to  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  United 
States  v.  A-L  Processors,  f.k.a.  Atlas- 
Lederer  Co.,  et  al.,  D.J.  Ref.  90-11-3- 
279B. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Southern  District  of  Ohio, 
Federal  Building  Room  602,  200  West 
Second  Street,  Dayton,  Ohio,  or  at  the 
Region  5  Office  of  the  Environmental 
Protection  Agency,  77  West  Jackson 
Street,  Chicago,  Illinois  60604-3590. 
During  the  public  comment  period,  the 
proposed  Consent  Decree  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site,  to  http':// 
www.usdoj.gov/enrd/ 
Consent_Decrees.html .  A  copy  of  the 
proposed  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
( tonia.fleetwood@usdoj.gov ),  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$6.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury  or,  if 
by  e-mail  or  fax,  forward  a  check  in  that 
amount  to  the  Consent  Decree  Library  at 
the  stated  address. 

William  Brighton, 

Assistant  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  E8-23744  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4410-15-P 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and 
ProductionAct  of  1993  Wireless  * 
Industrial  Technology  (Consortium  Inc. 

Correction 

In  notice  document  E8-21742 
appearing  on  page  54170  in  the  issue 
ofThursday,  September  18,  2008,  make 
the  following  corrections: 

In  the  second  column,  in  the  first  full 
paragraph,  the  12th  and  13th  lines 
arecorrected  to  read  as  follows: 
“Siemens  AG,  Karlsruhe,  GERMANY; 
and  ABBAutomation  Productions 
GmbH,  Alzenau,  GERMANY.” 

[FR  Doc.  Z8-21742  Filed  10-7-08;  8:45  am] 

BILLING  CODE  1505-01-D 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  21  U.S.C.  958(i),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Sectiort  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  schedule  I  or  II,  and  prior 
to  issuing  a  regulation  under  21  U.S.C. 
952(a)(2)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Title  21 
Code  of  Federal  Regulations  (CFR), 
1301.34(a),  this  is  notice  that  on  August 
1,  2008,  Clinical  Supplies  Management, 
Inc.,  342  42nd  Street,  South  Fargo, 

North  Dakota  58103,  made  application 
by  renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
an  importer  of  Sufentanil  (9740),  a  basic 
class  of  controlled  substance  listed  in 
schedule  II. 

The  company  plans  to  import  the 
listed  controlled  substance  for  clinical 
trials,  research,  and  analytical  purposes. 

Any  bulk  manufacturer  who  is 
presently,  or  is  applying  to  be, 
registered  with  DEA  to  manufacture 
such  basic  class  of  controlled  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration 
and  may,  at  the  same  time,  file  a  written 
request  for  a  hearing  on  such 
application  pursuant  to  21  CFR  1301.43, 
and  in  such  form  as  prescribed  by  21 
CFR  1316.47. 

Any  such  comments  or  objections 
should  be  addressed,  in  quintuplicate, 


to  the  Drug  Enforcement 
Administration,  Office  of  Diversion 
Control,  Federal  Register  Representative 
(ODL),  8701  Morrissette  Drive, 
Springfield,  Virginia  22152;  and  must  be 
filed  no  later  than  November  7,  2008. 

This  procedure  is  to  be  conducted 
simultaneously  with,  and  independent 
of,  the  procedures  described  in  21  CFR 
§  1301.34(b),  (c),  (d),  (e),  and  (f).  As 
noted  in  a  previous  notice  published  in 
the  Federal  Register  on  September  23, 
1975,  (40  FR  43745),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  schedules  I 
or  II  are,  and  will  continue  to  be, 
required  to  demonstrate  to  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a);  21  U.S.C.  823(a);  and  21 
CFR  1301.34(b),  (c),  (d),  (e),  and  (f)  are 
satisfied. 

Dated:  October  2,  2008. 

Joseph  T.  Rannazzisi, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  E8-23817  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4410-09-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  September  8,  2008, 
National  Center  for  Natural  Products 
Research — NIDA  MProject,  University  of 
Mississippi,  135  Coy  Waller  Complex, 
University,  Mississippi  38677,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  in  schedule  I: 


Drug 

Schedule 

Marihuana  (7360)  . 

Tetrahydrocahnabinols  (7370)  . 

1 

1 

The  company  plans  to  cultivate 
marihuana  for  the  National  Institute  on 
Drug  Abuse  for  research  approved  by 
the  Department  of  Health  and  Human 
Services. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  a  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration 
pursuant  to  21  CFR  1301.33(a). 


Any  such  written  comments  or 
objections  being  sent  via  regular  mail 
should  be  addressed,  in  quintuplicate, 
to  the  Drug  Enforcement 
Administration,  Office  of  Diversion 
Control,  Federal  Register  Representative 
(ODL),  8701  Morrissette  Drive, 
Springfield,  Virginia  22152;  and  must  be 
filed  no  later  than  December  8,  2008. 

Dated:  October  2,  2008. 

Joseph  T.  Rannazzisi, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  E8-23816  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4410-09-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[T  A-W-63,691  ] 

Newpage  Corporation,  Niagara  Mill, 
Including  On-Site  Leased  Workers 
From  PSI,  Naico,  Gunville  Trucking, 
Advanced  Service  Providers  and  Scott 
Vancourt,  Inc.,  Niagara,  Wl;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance  and  Alternative  Trade 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  and 
Section  246  of  the  Trade  Act  of  1974  (26 
U.S.C.  2813),  as  amended,  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  and 
Alternative  Trade  Adjustment 
Assistance  on  July  31,  2008,  applicable 
to  workers  of  NewPage  Corporation, 
Niagara  Mill,  including  on-site  leased 
workers  from  PSI,  Naico  and  Gunville 
Trucking,  Niagara,  Wisconsin.  The 
notice  was  published  in  the  Federal 
Register  on  August  12,  2008  (73  FR 
46923).  The  certification  was  amended 
on  August  20,  2008  to  include  on-site 
leased  workers  from  Advanced  Service 
Providers.  The  notice  of  published  in 
the  Federal  Register  on  August  29,  2008 
(73  FR  51001) 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  coated  mechanical  printing  paper. 

New  information  shows  that  workers 
leased  from  Scott  VanCourt,  Inc.  were 
employed  on-site  at  the  Niagara, 
Wisconsin  location  of  NewPage 
Corporation,  Niagara  Mill.  The 
Department  has  determined  that  these 
workers  were  sufficiently  under  the 


58980 


Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Notices 


control  of  NewPage  Corporation, 

Niagara  Mill. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  workers  leased 
from  Scott  VanCourt,  Inc.  working  on¬ 
site  at  the  Niagara,  Wisconsin  location 
of  the  subject  firm. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers 
employed  at  NewPage  Corporation, 
Niagara  Mill,  Niagara,  Wisconsin  who 
were  adversely  affected  by  increased 
imports  of  coated  mechanical  printing 
paper. 

The  amended  notice  applicable  to 
TA-W-63,691  is  hereby  issued  as 
follows: 

yAll  workers  of  NewPage  Corporation, 
Niagara  Mill,  including  on-site  leased 
workers  from  PSI,  Naico,  Gunville  Trucking, 
Advanced  Service  Providers,  and  Scott 
VanCourt,  Inc.,  Niagara,  Wisconsin,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  July  11,  2007, 
through  July  31,  2010,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974,  and  are  also  eligible 
to  apply  for  alternative  trade  adjustment 
assistance  under  Section  246  of  the  Trade  Act 
of  1974.” 

Signed  at  Washington,  DC,  this  30th  day  of 
September  2008. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E 8— 23852  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-63,086] 

Palm  Beach  Precision  Molding 
Company,  Including  Workers  Whose 
Wages  Were  Paid  by  Ultimate  Staffing 
Service,  d/b/a  K-Industries,  USA,  LLC, 
Riviera  Beach,  FL;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance  and  Alternative  Trade 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273),  and 
Section  246  of  the  Trade  Act  of  1974  (26 
U.S.C.  2813),  as  amended,  the 
Department  of  Labor  issued  a 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  and  Alternative  Trade 
Adjustment  Assistance  on  April  9,  2008, 
applicable  to  workers  of  K-Industries, 
USA,  LLC,  Riviera  Beach,  Florida.  The 
notice  was  published  in  the  Federal 
Register  on  April  23,  2008  (73  FR 


21991).  The  certification  was  amended 
on  May  15,  2008  to  include  workers 
whose  wages  were  reported  under  the 
Unemployment  Insurance  (UI)  tax 
account  for  Ultimate  Staffing  Service. 

The  notice  was  published  in  the  Federal 
Register  on  May  21,  2008  (73  FR  29537) 

At  the  request  of  a  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  injection-molded  plastic  parts. 

New  information  provided  by  the 
State  and  the  company  shows  that  the 
correct  name  of  the  subject  firm  should 
read  Palm  Beach  Precision  Molding 
Company,  d/b/a  K-Industries,  USA, 

LLC,  including  workers  whose  wages 
were  paid  by  Ultimate  Staffing  Service, 
Riviera  Beach,  Florida. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
Palm  Beach  Precision  Molding 
Company,  d/b/a  K-Industries,  USA,  LLC 
who  were  adversely  affected  by  a  shift 
in  production  to  the  Dominican 
Republic. 

The  amended  notice  applicable  to 
TA-W-63,086  is  hereby  issued  as 
follows: 

All  workers  of  Palm  Beach  Precision 
Molding  Company,  d/b/a  K-Industries,  USA, 
LLC,  including  workers  whose  wages  were 
paid  by  Ultimate  Staffing  Service,  Riviera 
Beach,  Florida,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  March  27,  2007,  through  April  9,  2010, 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974, 
and  are  also  eligible  to  apply  for  alternative 
trade  adjustment  assistance  under  Section 
246  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  30th  day  of 
September  2008. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E 8— 23851  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  Alternative 
Trade  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273)  the  Department  of  Labor 
herein  presents  summaries  of 
determinations  regarding  eligibility  to 
apply  for  trade  adjustment  assistance  for 


workers  (TA-W)  number  and  alternative 
trade  adjustment  assistance  (ATAA)  by 
(TA-W)  number  issued  during  the 
period  of  September  22  through 
September  26,  2008. 

In  order  for  an  affirmative 
determination  to  be  made  for  workers  of 
a  primary  firm  and  a  certification  issued 
regarding  eligibility  to  apply  for  worker 
adjustment  assistance,  each  of  the  group 
eligibility  requirements  of  Section 
222(a)  of  the  Act  must  be  met. 

I.  Section  (a)(2)(A)  all  of  the  following 
must  be  satisfied: 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers’  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated: 

B.  the  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely;  and 

C.  increased  imports  of  articles  like  or 
directly  competitive  with  articles 
produced  by  such  firm  or  subdivision 
have  contributed  importantly  to  such 
workers’  separation  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

II.  Section  (a)(2)(B)  both  of  the 
following  must  be  satisfied: 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers’  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

B.  there  has  been  a  shift  in  production 
by  such  workers’  firm  or  subdivision  to 
a  foreign  country  of  articles  like  or 
directly  competitive  with  articles  which 
are  produced  by  such  firm  or 
subdivision;  and 

C.  One  of  the  following  must  be 
satisfied: 

1.  The  country  to  which  the  workers’ 
firm  has  shifted  production  of  the 
articles  is  a  party  to  a  free  trade 
agreement  with  the  United  States; 

2.  the  country  to  which  the  workers’ 
firm  has  shifted  production  of  the 
articles  to  a  beneficiary  country  under 
the  Andean  Trade  Preference  Act, 
African  Growth  and  Opportunity  Act,  or 
the  Caribbean  Basin  Economic  Recovery 
Act;  or 

3.  there  has  been  or  is  likely  to  be  an 
increase  in  imports  of  articles  that  are 
like  or  directly  competitive  with  articles 
which  are  or  were  produced  by  such 
firm  or  subdivision. 

Also,  in  order  for  an  affirmative 
determination  to  be  made  for 
secondarily  affected  workers  of  a  firm 
and  a  certification  issued  regarding 
eligibility  to  apply  for  worker 
adjustment  assistance,  each  of  the  group 
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eligibility  requirements  of  Section 
222(b)  of  the  Act  must  be  met. 

(1)  Significant  number  or  proportion 
of  the  workers  in  the  workers’  firm  or 
an  appropriate  subdivision  of  the  firm 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

(2)  the  workers’  firm  (or  subdivision) 
is  a  supplier  or  downstream  producer  to 
a  firm  (or  Subdivision)  that  employed  a 
group  of  workers  who  received  a 
certification  of  eligibility  to  apply  for 
trade  adjustment  assistance  benefits  and 
such  supply  or  production  is  related  to 
the  article  that  was  the  basis  for  such 
certification;  and 

(3)  either — 

(A)  The  workers’  firm  is  a  supplier 
and  the  component  parts  it  supplied  for 
the  firm  (or  subdivision)  described  in 
paragraph  (2)  accounted  for  at  least  20 
perqent  of  the  production  or  sales  of  the 
workers’  firm;  or 

(B)  a  loss  or  business  by  the  workers’ 
firm  with  the  firm  (or  subdivision) 
described  in  paragraph  (2)  contributed 
importantly  to  the  workers’  separation 
or  threat  of  separation. 

In  order  for  the  Division  of  Trade 
Adjustment  Assistance  to  issue  a 
certification  of  eligibility  to  apply  for 
Alternative  Trade  Adjustment 
Assistance  (ATAA)  for  older  workers, 
the  group  eligibility  requirements  of 
Section  246(a)(3)(A)(ii)  of  the  Trade  Act 
must  be  met. 

1.  Whether  a  significant  number  of 
workers  in  the  workers’  firm  are  50 
years  of  age  or  older. 

2.  Whether  the  workers  in  the 
workers’  firm  possess  skills  that  are  not 
easily  transferable. 

3.  The  competitive  conditions  within 
the  workers’  industry  (i.e.,  conditions 
within  the  industry  are  adverse). 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued.  The  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  requirements  of  Section 
222(a)(2)(A)  (increased  imports)  of  the 
Trade  Act  have  been  met. 

None. 

The  following  certifications  have  been 
issued.  The  requirements  of  Section 
222(a)(2)(B)  (shift  in  production)  of  the 
Trade  Act  have  been  met. 

None. 

The  following  certifications  have  been 
issued.  The  requirements  of  Section 
222(b)  (supplier  to  a  firm  whose  workers 
are  certified  eligible  to  apply  for  TAA) 
of  the  Trade  Act  have  been  met. 


None. 

The  following  certifications  have  been 
issued.  The  requirements  of  Section 
222(b)  (downstream  producer  for  a  firm 
whose  workers  are  certified  eligible  to 
apply  for  TAA  based  on  increased 
imports  from  or  a  shift  in  production  to 
Mexico  or  Canada)  of  the  Trade  Act 
have  been  met. 

None. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance  and  Alternative 
Trade  Adjustment  Assistance 

The  following  certifications  have  been 
issued.  The  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  requirements  of  Section 
222(a)(2)(A)  (increased  imports)  and 
Section  246(a)(3)(A)(ii)  of  the  Trade  Act 
have  been  met. 

TA-W-63,745;  Briggs  &  Stratton  Power 
Products  Group,  Simplicity  Div., 

Port  Washington,  WI:  July  24,  2007 
T A-W-63, 857;  Flexsteel  Industries,  Inc., 
Lancaster,  PA:  August  4,  2007 
T A— W— 64,040;  Borg  Warner  Thermal 
Systems,  Friday’s  Staffing,  Fletcher, 
NC:  September  5,  2007 
TA-W-63,677;  T.L.  Bayne  Co.,  Inc., 
Harlan,  KY:  July  10,  2007 
T A-W-63 ,794;  Norwalk  Furniture 

Corporation,  Norwalk,  OH:  July  23, 
2007 

T A-W-63, 818;  Delphi  Thermal  Systems, 
Lockport  Operations,  Lockport,  NY: 
August  4,  2007 

T A-W-63, 871;  Maui  Pineapple  Co., 
Kahului,  HI:  August  6,  2007 
T A-W-63, 997;  Lapeer  Metal  Stamping 
Companies,  Inc.,  Dearborn  Division, 
Dearborn,  MI:  September  4,  2007 
TA-W-64,002;  Lapeer  Metal  Stamping 
Companies,  Sebewaing  Div., 
Sebewaing,  MI:  September  5,  2007 
TA-W-64,003;  Lapeer  Metal  Stamping 
Companies,  Mt.  Clemens  Divisions, 
Mt.  Clemens,  MI:  September  5,  2007 
TA-W-64,044;  Kace  International,  LLC, 
Dana  Division,  Shreveport,  LA: 
September  12,  2007 
TA-W-64,045;  Kace  International,  LLC, 
Siegel  Reports  Division,  Shreveport, 
LA:  September  12,  2007 
TA-W-63,841;  Great  Lakes  Industry, 
Inc.,  Jackson,  MI:  December  1 7, 
2007 

The  following  certifications  have  been 
issued.  The  requirements  of  Section 
222(a)(2)(B)  (shift  in  production)  and 
Section  246(a)(3)(A)(ii)  of  the  Trade  Act 
have  been  met. 

TA-W-63,967;  Merkle-Korff  Industries, 
Mt.  Prospect  Road  Plant  Division, 
Des  Plaines,  IL:  August  18,  2007 


TA-W-63,980;  Stoneridge  Control 
Devices,  A  Subsidiary  Stoneridge, 
Poliak  Division,  Canton,  MA: 
September  2,  2007 
T A-W-63, 994;  JCIM  US,  LLC,  Wages 
Paid  By  LDM  Technologies,  d/b/a 
Plastech,  Hartland,  MI:  August  20, 
2007 

TA-W-64,033;  Eaton  Corporation, 

Clutch  Division,  Auburn,  IN: 
September  10,  2007 
TA-W-64,035;  The  Hershey  Company, 
Reading  Plant,  Reading,  PA: 
September  11,  2007 
T A-W-63, 911;  Cypress  Semiconductor 
(Texas),  Inc.,  Cypress 
Semiconductor  Fab2,  Round  Rock, 
TX:  August  19,  2007 
TA-W-63,91 7;  Materials  Management, 
Inc.,  Easley,  SC:  August  21,  2007 
TA-W-64,022;  Honeywell  International, 
Scanning  Mobility,  Manpower, 
Skaneateles  Falls,  NY:  September  9, 
2007 

The  following  certifications  have  been 
hsued.  The  requirements  of  Section 
222(b)  (supplier  to  a  firm  whose  workers 
are  certified  eligible  to  apply  for  TAA) 
and  Section  246(a)(3)(A)(ii)  of'the  Trade 
Act  have  been  met. 

T A-W-63, 771;  Blue  Water  Automotive 
Systems,  Inc.,  Burlington,  NC:  July 
25,  2008 

TA-W-63,867;  Unifi,  Inc.,  Staunton, 

VA:  August  12,  2007 
T A-W-63, 971;  Trim  Masters,  Inc., 
Automotive  Technology  Systems 
Division,  Lawrenceville,  IL: 
September  2,  2007 
TA-W-64,049;  Meridian  Automotive 
Systems,  Leased  Workers  From 
Manpower,  Shreveport,  LA: 
September  12,  2007 
TA-W-64,054;  Modas,  LLC,  Shreveport, 
LA:  September  12,  2007 
TA-W-64,082;  Precision  Manufacturing 
and  Assembly,  Dayton,  OH: 
September  13,  2007 
The  following  certifications  have  been 
issued.  The  requirements  of  Section 
222(b)  (downstream  producer  for  a  firm 
whose  workers  are  certified  eligible  to 
apply  for  TAA  based  on  increased 
imports  from  or  a  shift  in  production  to 
Mexico  or  Canada)  and  Section 
246(a)(3)(A)(ii)  of  the  Trade  Act  have 
been  met. 

None. 

Negative  Determinations  for  Alternative 
Trade  Adjustment  Assistance 

In  the  following  cases,  it  has  been 
determined  that  the  requirements  of 
246(a)(3)(A)(ii)  have  not  been  met  for 
the  reasons  specified. 

The  Department  has  determined  that 
criterion  (1)  of  Section  246  has  not  been 
met.  The  firm  does  not  have  a 
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significant  number  of  workers  50  years 
of  age  or  older. 

None. 

The  Department  has  determined  that 
criterion  (2)  of  Section  246  has  not  been 
met.  Workers  at  the  firm  possess  skills 
that  are  easily  transferable. 

None. 

The  Department  has  determined  that 
criterion  (3)  of  Section  246  has  not  been 
met.  Competition  conditions  within  the 
workers’  industry  are  not  adverse. 

None. 

Negative  Determinations  For  Worker 
Adjustment  Assistance  and  Alternative 
Trade  Adjustment  Assistance 

In  the  following  cases,  the 
investigation  revealed  that  the  eligibility 
criteria  for  worker  adjustment  assistance 
have  not  been  met  for  the  reasons 
specified. 

Because  the  workers  of  the  firm  are 
not  eligible  to  apply  for  TAA,  the 
workers  cannot  be  certified  eligible  for 
ATAA. 

The  investigation  revealed  that 
criteria  (a)(2)(A)(l.A.)  and  (a)(2)(B)(II.A.) 
(employment  decline)  have  not  been 
met. 

TA-W-63,805;  International  Paper 
Company,  Pensacola  Mill, 
Cantonment,  OH. 

TA-W-63,887;  Sun  Microsystems,  Inc., 
Sun  Learning  Services  Division, 
Broomfield,  PA. 

The  investigation  revealed  that 
criteria  (a)(2)(A)(I.B.)  (Sales  or 
production,  or  both,  did  not  decline) 
and  (a)(2)(B)(II.B.)  (shift  in  production 
to  a  foreign  country)  have  not  been  met. 
TA-W-63,923;  Vanguard  Furniture, 
Conover,  MI. 

The  investigation  revealed  that 
criteria  (a)(2)(A)(I.C.)  (increased 
imports)  and  (a)(2)(B)(II.B.)  (shift  in 
production  to  a  foreign  country)  have 
not  been  met. 

TA-W-63,728;  Leggett  and  Platt,  Nova 
Bond  Facility,  Nashville,  WI. 
TA-W-63,811;  H.  B.  Fuller  Company, 
Wise  Personnel,  Paducah,  NY. 
TA-W-63,895;  Sewall  Gear 

Manufacturing,  St.  Paul,  HI. 


T A-W-63 ,897 ;  IAC  Canton,  LLC,  lnter’l 
Automotive  Components  Group 
North  America,  Canton,  MI. 

T A-W-63, 942;  Mega  Building  Systems 
Ltd,  Springfield,  MI. 

TA-W-63,962;  GE  Consumer  and 
Industrial  Lighting,  Willoughby 
Lucalox  Plant,  Willoughby,  NC. 
TA-W-63,964;  Boise  Cascade  LLC, 

Salem  Converting  Division,  Salem, 
LA. 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-64,074;  First  Insight  Corporation, 
Customer  Service  Department, 
Hillsboro, 

The  investigation  revealed  that 
criteria  of  Section  222(b)(2)  has  not  been 
met.  The  workers’  firm  (or  subdivision) 
is  not  a  supplier  to  or  a  downstream 
producer  for  a  firm  whose  workers  were 
certified  eligible  to  apply  for  TAA. 

T A-W-63, 539;  DMAX,  LTD.,  Dayton, 

KY. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  of  September 
22  through  September  26,  2008.  Copies 
of  these  determinations  are  available  for 
inspection  in  Room  C-5311,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW„  Washington,  DC  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  October  2,  2008. 

Erin  Fitzgerald, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  E 8— 23850  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  Alternative 
Trade  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 

Appendix 


of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  20,  2008. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  October  20, 
2008. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC,  this  1st  day  of 
October  2008. 

Erin  Fitzgerald, 

Director,  Division  of  Trade  Adjustment 
Assistance. 


[TAA  petitions  instituted  between  9/22/08  and  9/26/08] 


TA-W 

Subject  firm  (petitioners) 

Location 

Date  of 
institution  i 

Date  of 
petition 

64086  . 

Talbot,  Inc.  (Wkrs)  . 

Portland,  OR  . 

09/22/08 

09/19/08 

64087  . 

Asymetrix  (Wkrs) . ; . 

West  Sacramento,  CA  . 

09/22/08 

09/18/08 

64088  . 

Rexam  Closures  Systems,  Inc.  (Comp)  . 

;  Bowling  Green,  OH . 

09/22/08 

09/15/08 

64089  . 

Bill  Sills  Sportswear  (Comp)  . 

Lexington,  TN  . 

09/22/08 

09/17/08 

64090  . 

Yuhshin  USA  Limited  dba  Ortech  (Comp)  . 

Kirksville  MO  . 

09/22/08 

09/19/08 

64091  . 

-  All-Luminum  dba  Rio  Brands  (Comp)  . 

1  Philadelphia,  PA  . 

09/22/08 

09/18/08 
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Appendix— Continued 

[TAA  petitions  instituted  between  9/22/08  and  9/26/08] 


TA-W 

Subject  firm  (petitioners) 

Location 

Date  of 
institution 

Date  of 
petition 

64092  . 

Standard  Motor  Products  (Comp)  . 

Edwardsville,  KS . 

09/22/08 

09/19/08 

64093  . 

Seamless  Sensations,  Inc.  (Comp)  . 

Chester,  SC  . 

09/22/08  1 

09/19/08 

64094  . 

ASMO  North  Carolina,  Inc.  (Wkrs)  . . 

Statesville,  NC  . 

09/23/08 

09/22/08 

64095  . 

Liberty  Hardware  (Wkrs)  . 

Randolph,  NJ  . 

09/23/08 

09/11/08 

64096  . 

Hickory  Hardware  (Comp)  . 

Nashville,  TN  . 

09/23/08 

09/22/08 

64097  . 

EcoWater  Systems  (State) . 

Woodbury,  MN  . 

09/23/08 

09/22/08 

64098  . 

Excello  Engineered  Systems  (Wkrs)  . 

Macedonia,  OH  . 

09/23/08 

09/16/08 

64099  . 

Performance  Fibers  (Comp)  . 

New  Hill,  NC  . 

09/23/08 

09/22/08 

64100  . 

Amweld  Building  Products  a  Division  of  Ark  II  Mfg.  (Wkrs)  .... 

Stow,  OH  . 

09/24/08 

09/22/08 

64101  . 

Eagle  Cap  Campers  (Comp)  . 

La  Grande.  OR  . 

09/24/08 

09/23/08 

64102  . 

Wellman,  Inc. — Palmetto  Plant  (Comp)  . 

Darlington,  SC  . 

09/24/08 

09/23/08 

64103  . 

Entegris,  Inc.  (Comp)  . 

San  Diego.  CA  . 

09/24/08 

09/18/08 

64104  . 

Joseph  Abboud  Mfg.  Corp  (Comp)  . 

New  Bedford,  MA  . 

09/24/08 

09/22/08 

64105  . 

Nana  Management  Services  (NMS)  (Comp)  . 

Anchorage,  AK . 

09/24/08 

09/23/08 

64106  . 

Kurz-Kasch,  Inc.  (Comp) . 

South  Boston,  VA  . 

09/25/08 

09/23/08 

64107  . 

Dillards  Department  Stores  (Wkrs)  . 

Little  Rock.  AR  . 

09/25/08 

09/24/08 

64108  . 

American  Fibers  and  Yarns  Company  (Comp)  . 

Chapel  Hill,  NC  . 

09/25/08 

09/24/08 

64109  . 

Greystone  of  Lincoln,  Inc.  (State)  . 

Lincoln,  Rl  . 

09/25/08 

08/29/08 

64110  . 

United  Auto  Workers  (UAW)  Local  #110  (UAW)  . 

Fenton,  MO . 

09/25/08 

09/24/08 

64111  . 

Drivesol  Worldwide,  Inc.  (Comp)  . 

Kendallville,  IN  . 

09/25/08 

09/23/08 

64112  . 

Dixie  Wire  (AFL-CIO)  . 

Nashville,  TN  . 

09/25/08 

09/24/08 

64113  . 

Capel,  Inc.  (Wkrs)  . 

Troy,  NC  . 

09/25/08 

09/11/08 

64114  . 

Advanced  Energy  Industries,  Inc.  (Comp)  . 

Fort  Collins,  CO  . . 

09/25/08 

09/24/08 

64115  . 

Alcoa,  Inc.  (Payroll  Dept.)  (Wkrs)  . 

Pittsburgh,  PA  . 

09/26/08 

09/19/08 

64116  . 

Woodgrain  Millwork,  Inc.  (Comp)  . 

Fruitland,  ID  . 

09/26/08 

09/1 8/08 

64117  . 

Clariant  Corporation  (Comp)  . 

Coventry,  Rl  . 

09/26/08 

09/24/08 

64118  . 

Lincoln  Brass  Works  (Mueller  Gas  Products)  (AFL-CIO)  . 

Jacksboro,  TN . 

09/26/08 

09/25/08 

64119  . 

Textech,  Inc.  (Wkrs)  . 

Brattleboro,  VT‘. . 

09/26/08 

08/25/08 

64120  . 

Columbia  Falls  Aluminum  Company,  LLC  (Comp) . 

Columbia  Falls,  MT . 

09/26/08 

09/25/08 

64121  . 

GE  Consumer  &  Indus.  Liqhtinq  Euclid  Specialty  Pit 

Cleveland,  OH  . 

09/26/08 

09/25/08 

(IUECWA). 

64122  . 

Imation  (Wkrs)  . 

Camarillo,  CA . 

09/26/08 

09/12/08 

64123  . 

Reheis/General  Chemical  (Wkrs)  . 

Berkeley  Heights,  NJ  . 

09/26/08 

09/24/08 

[FR  Doc.  E8-23849  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4510-FN-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-63,837;  TA-W-63,837A;  TA-W- 
63,837B] 

Dolly,  Inc.,  Tipp  City,  OH;  Dolly,  Inc., 
Bentonville,  AR;  Dolly,  Inc.,  New  York, 
NY;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August  8, 
2008  in  response  to  petitions  filed  by  a 
company  official  on  behalf  of  workers  at 
Dolly.  Inc.,  Tipp  City,  Ohio  (TA-W- 
63,837);  Bentonville,  Arkansas  (TA-W- 
63.837A)  and  New  York,  New  York 
(TA-W-63.837B).  The  workers  at  the 
subject  firm  produced  juvenile 
accessories. 

The  petitioner  has  requested  that  the 
petitions  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 


Signed  in  Washington,  DC,  this  22nd  day 
of  September  2008. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E8-23853  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-63,999] 

Rahmann  Belting  and  Industrial 
Rubber,  Gastonia,  NC;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on 
September  8,  2008,  in  response  to  a 
worker  petition  filed  on  behalf  of 
workers  at  Rahmann  Belting  and 
Industrial  Rubber,  Gastonia,  North 
Carolina 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  the  investigation  has 
been  terminated. 


Sighed  at  Washington,  DC  this  1st  day  of 
October  2008. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  E8-23848  Filed  10-7-08;  8:45  am] 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  OSHA-2008-0038] 

1 ,2-Dibromo-3-Chloropropane  (DBCP) 
Standard;  Extension  of  the  Office  of 
Management  and  Budget’s  (OMB) 
Approval  of  Information  Collection 
(Paperwork)  Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

ACTION:  Request  for  public  comment. 

SUMMARY:  OSHA  solicits  public 
comment  concerning  its  proposal  to 
extend  OMB  approval  of  the 
information  collection  requirements 
specified  by  the  l,2-Dibromo-3- 
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Chloropropane  (DBCP)  Standard  (29 
CFR  1910.1044). 

DATES:  Comments  must  be  submitted 
(postmarked,  sent,  or  received)  by 
December  8,  2008. 

ADDRESSES: 

Electronically:  You  may  submit 
comments  and  attachments 
electronically  at  http:// 
www.regulations.gov,  which  is  the 
Federal  erulemaking  Portal.  Follow  the 
instructions  online  for  submitting 
comments. 

Facsimile:  If  your  comments, 
including  attachments,  are  not  longer 
than  10  pages,  you  may  fax  them  to  the 
OSHA  Docket  Office  at  (202)  693-1648. 

Mail,  hand  delivery,  express  mail, 
messenger,  or  courier  service:  When 
using  this  method,  you  must  submit 
three  copies  of  your  comments  and 
attachments  to  the  OSHA  Docket  Office, 
Docket  No.  OSHA-2008-0038,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 

Room  N-2625,  200  Constitution 
Avenue,  NW„  Washington,  DC  20210. 
Deliveries  (hand,  express  mail, 
messenger,  and  courier  service)  are 
accepted  during  the  Department  of 
Labor’s  and  Docket  Office’s  normal 
business  hours,  8:15  a.m.  to  4:45  p.m., 
e.t. 

Instructions:  All  submissions  must 
include  the  Agency  name  and  OSHA 
docket  number  for  the  Information 
Collection  Request  (ICR)  (OSHA-2008- 
0038).  All  comments,  including  any 
personal  information  you  provide,  are 
placed  in  the  public  docket  without 
change,  and  may  be  made  available 
online  at  http://www.regulations.gov. 

For  further  information  on  submitting 
comments  see  the  “Public 
Participation”  heading  in  the  section  of 
this  notice  titled  “SUPPLEMENTARY 
INFORMATION.” 

Docket:  To  read  or  download 
comments  or  other  material  in  the 
docket,  go  to  http://www.regulations.gov 
or  the  OSHA  Docket  Office  at  the 
address  above.  All  documents  in  the 
docket  (including  this  Federal  Register 
notice)  are  listed  in  the  http:// 
www.regulations.gov  index;  however, 
some  information  (e.g.,  copyrighted 
material)  is  not  publicly  available  to 
read  or  download  through  the  Web  site. 
All  submissions,  including  copyrighted 
material,  are  available  for  inspection 
and  copying  at  the  OSHA  Docket  Office. 
You  may  also  contact  Todd  Owen  at  the 
address  below  to  obtain  a  copy  of  the 
ICR. 

FOR  FURTHER  INFORMATION  CONTACT: 

Todd  Owen,  Directorate  of  Standards 
and  Guidance,  OSHA,  U.S.  Department 
of  Labor,  Room  N-3609,  200 


Constitution  Avenue,  NW.,  Washington, 
DC  20210;  telephone  (202)  693-2222. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information  collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
ensures  that  information  is  in  the 
desired  format,  reporting  burden  (time 
and  costs)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA’s  estimate  of  the  information 
collection  burden  is  accurate.  The 
Occupational  Safety  and  Health  Act  of 
1970  (the  OSH  Act)  (29  U.S.C.  651  et 
seq.  )  authorizes  information  collection 
by  employers  as  necessary  or 
appropriate  for  enforcement  of  the  OSH 
Act  or  for  developing  information 
regarding  the  causes  and  prevention  of 
occupational  injuries,  illnesses,  and 
accidents  (29  U.S.C.  657).  The  OSH  Act 
also  requires  that  OSHA  obtain  such 
information  with  minimum  burden 
upon  employers,  especially  those 
operating  small  businesses,  and  to 
reduce  to  the  maximum  extent  feasible 
unnecessary  duplication  of  efforts  in 
obtaining  information  (29  U.S.C.  657). 

The  information  collection 
requirements  in  the  DBCP  Standard 
provide  protection  for  employees  from 
the  adverse  health  effects  associated 
with  exposure  to  DBCP.  In  this  regard, 
the  DBCP  Standard  requires  employers 
to:  monitor  employees’  exposure  to 
DBCP;  monitor  employee  health,  and 
provide  employees  with  information 
about  their  exposures  and  the  health 
effects  of  exposure  to  DBCP. 

II.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency’s  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA’s  estimate  of 
the  burden  (time  and  costs)  of  the 
information  collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information  collection 
and  transmission  techniques. 


III.  Proposed  Actions 

OSHA  is  proposing  to  extend  the 
information  collection  requirements 
contained  in  the  DBCP  Standard  (29 
CFR  1910.1044).  No  employers 
currently  use  DBCP.  The  Agency 
requests  one  hour  for  OMB  to  approve 
the  information  requests  requirements 
should  the  Environmental  Protection 
Agency  lift  the  registration  suspension 
for  this  substance  or  technology 
develops  new  applications  for  DBCP. 

The  Agency  will  summarize  the 
comments  submitted  in  response  to  this 
notice  and  will  include  this  summary  in 
the  request  to  OMB. 

Type  of  Review:- Extension  of  a 
currently  approved  collection. 

Title:  1 ,2-Dibromo-3-Chloropropane 
(DBCP)  Standard  (29  CFR  1910.1044). 

OMB  Number:  1218-0101. 

Affected  Public:  Business  or  other  for- 
profits;  Federal  Government;  State, 

Local  or  Tribal  Government. 

Frequency:  On  occasion. 

Average  Time  per  Response:  No  U.S. 
employers  currently  produce  DBCP  or 
DBCP-based  end-use  products. 

Estimated  Total  Burden  Hours:  1. 

Estimated  Cost  Operation  and 
Maintenance) :$  0. 

IV.  Public  Participation — Submission  of 
Comments  on  this  Notice  and  Internet 
Access  to  Comments  and  Submissions 

You  may  submit  comments  in 
response  to  this  document  as  follows:(l) 
Electronically  at  http:// 
www.regulations.gov,  which  is  the 
Federal  erulemaking  Portal;  (2)  by 
facsimile  (FAX);  or  (3)  by  hard  copy.  All 
comments,  attachments,  and  other 
material  must  identify  the  Agency  name 
and  the  OSHA  docket  number  for  the 
ICR  (Docket  No.  OSHA-2008-0038). 

You  may  supplement  electronic 
submissions  by  uploading  document 
files  electronically.  If  you  wish  to  mail 
additional  materials  in  reference  to  an 
electronic  or  facsimile  submission,  you 
must  submit  them  to  the  OSHA  Docket 
Office  (see  the  section  of  this  notice 
titled  “ADDRESSES  ”).  The  additional 
materials  must  clearly  identify  your 
electronic  comments  by  your  name, 
date,  and  the  docket  number  so  the 
Agency  can  attach  them  to  your 
comments. 

Because  of  security  procedures,  the 
use  of  regular  mail  may  cause  a 
significant  delay  in  the  receipt  of 
comments.  For  information  about 
security  procedures  concerning  the 
delivery  of  materials  by  hand,  express 
delivery,  messenger,  or  courier  service, 
please  contact  the  OSHA  Docket  Office 
at  (202)  693-2350  (TTY  (877)  889- 
5627). 
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Comments  and  submissions  are 
posted  without  change  at  http:// 
www.reguIations.gov.  Therefore,  OSHA 
cautions  commenters  about  submitting 
personal  information  such  as  social 
security  numbers  and  date  of  birth. 
Although  all  submissions  are  listed  in 
the  http://wttrw. regulations. gov  index, 
some  information  (e.g.,  copyrighted 
material)  is  not  publicly  available  to 
read  or  download  through  this  Web  site. 
All  submissions,  including  copyrighted 
material,  are  available  for  inspection 
and  copying  at  the  OSHA  Docket  Office. 

Information  on  using  the  http:// 
www.regulations.gov  Web  site  to  submit 
comments  and  access  the  docket  is 
available  at  the  Web  site’s  “User  Tips” 
link.  Contact  the  OSHA  Docket  Office 
for  information  about  materials  not 
available  through  the  website,  and  for 
assistance  in  using  the  Internet  to  locate 
docket  submissions. 

V.  Authority  and  Signature 

Edwin  G.  Foulke,  Jr.,  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health,  directed  the 
preparation  of  this  notice.  The  authority 
for  this  notice  is  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506 
et  seq.)  and  Secretary  of  Labor’s  Order 
No.  5-2007  (72  FR  31159). 

Signed  at  Washington,  DC,  this  3rd  day  of 
October,  2008. 

Edwin  G.  Foulke.  Jr., 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

[FR  Doc.  E8-23808  Filed  10-7-08;  8:45  am] 

BILLING  CODE  4510-26-P 


NATIONAL  SCIENCE  FOUNDATION 

Committee  on  Equal  Opportunities  in 
Science  and  Engineering  (CEOSE); 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Committee  on  Equal 
Opportunities  in  Science  and 
Engineering  (1173). 

.  Dates/Time:  October  29,  2008,  1 
p.m. — 5:30  p.m.  October  30,  2008,  8:30 
a.m. — 5:30  p.m.  October  31,  2008,  8:30 
am — 2  p.m. 

Place:  National  Science  Foundation 
(NSF),  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Building  entry  badges  must  be 
obtained  at  the  North  Lobby  Entrance  of 
the  above  address.  The  meeting  will  be 
held  in  Room  1235  of  the  National 
Science  Foundation  Building  located  at 


4201  Wilson  Boulevard  in  Arlington, 
Virginia. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Margaret  E.M. 
Tolbert.  Senior  Advisor  and  CEOSE 
Executive  Liaison,  Office  of  Integrative 
Activities,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230,  Telephone  Number:  (703)  292- 
8040,  mtolbert@nsf.gov. 

Minutes:  Minutes  may  be  obtained 
from  the  Executive  Liaison  at  the  above 
address  or  the  Web  site  at  http:// 
www.nsf.gov/od/oia/activities/ceose/ 
index. jsp. 

Purpose  of  Meeting:  To  study  NSF 
programs  and  policies  and  provide 
advice  and  recommendations 
concerning  broadening  participation  in 
science  and  engineering. 

Agenda 

Wednesday,  October  29,  2008 

Mini-Symposium:  Native  Americans  in 
Science  and  Engineering. 
Co-Sponsors:  CEOSE  and  the  NSF 
Centers  Forum. 

Opening  Statement  and  Purpose  of 
the  Mini-Symposium  by  the  CEOSE 
Chair. 

Welcome  by  the  NSF  Deputy  Director. 

Introductions  and  Logistics  by  the 
CEOSE  Executive  Liaison. 

Presentations  and  Discussions  by 
Persons  Who  Have  Experience  in 
Mentoring,  Educating,  Conducting 
Research,  and  Working  with  Native 
Americans  to  Increase  Their 
Numbers  in  Science  and 
Engineering. 

Comments  by  the  Director  of  the  NSF 
Office  of  Integrative  Activities. 

Thursday,  October  30,  2008 

Opening  Statement  by  the  CEOSE  Chair. 
Presentations  and  Discussions: 

/  American  Indian  Perspective  on 
Broadening  Participation  in  Science 
and  Engineering  bv  the  President 
and  CEO  of  AIHEC 

/  A  Perspective  on  Broadening 
Participation  in  Science  and 
Engineering  for  Chicanos  and 
Native  Americans  bv  the  President 
of  SACNAS 

/  Report  on  and  Discussion  of 

Recommendations  That  Result  from 
the  Mini-Symposium  on  Native 
Americans 

/  Discussion  with  the  NSF  Deputy 
Director 

/  Roundtable  Discussion:  Lessons 
Learned  at  NSF-Sponsored  Science 
and  Technology  Centers  about 
Broadening  the  Participation  of 
Native  Americans  in  Science  and 
Engineering 

/  Concurrent  meetings  of  CEOSE  Ad 


Hoc  Subcommittees 
/  Reports  of  CEOSE  Ad  Hoc 
Subcommittees 

Friday,  October  31,  2008 

Opening  Statement  by  the  CEOSE  Chair. 

Presentations  and  Discussions: 

/  Presentation  on  “The  American 
Chemical  Society  Scholars  Program: 
Pathways  to  Success”  by  the 
Manager  of  the  Scholars  Program  of 
the  American  Chemical  Society 
/  Presentation  and  Roundtable 
Discussion:  Broadening 
Participation  Programs  and 
Activities  of  the  NSF  Office  of 
International  Science  and 
Engineering,  as  Well  as  Other 
Directorates  and  Major  Science  and 
Engineering  Offices 
/  Comments  by  Federal  Agency 
Liaisons  to  CEOSE 

✓  Reports  by  CEOSE  Liaisons  to  NSF 
Advisory  Committees 
/  Completion  of  Unfinished  Business 
Dated:  October  3,  2008. 

Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  E8-23813  Filed  10-7-08;  8:45  am] 

BILLING  CODE  7555-01 -P 


NATIONAL  SCIENCE  FOUNDATION 

National  Science  Board;  Task  Force  on 
Cost  Sharing;  Committee  on  Strategy 
and  Budget;  Sunshine  Act  Meetings; 
Notice 

The  National  Science  Board’s  Task 
Force  on  Cost  Sharing  of  the  Committee 
on  Strategy  and  Budget,  pursuant  to 
NSF  regulations  (45  CFR  Part  614),  the 
National  Science  Foundation  Act,  as 
amended  (42  U.S.C.  1862n-5),  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b),  hereby  gives  notice  in 
regard  to  the  scheduling  of  a  meeting  for 
the  transaction  of  National  Science 
Board  business  and  other  matters 
specified,  as  follows: 

DATE  AND  TIME:  October  15,  2008  from 
1  p.m.  to  2  p.m. 

SUBJECT  MATTER:  1.  Discussion  of  Draft 
Report  Recommendations. 

STATUS:  Open. 

PLACE:  This  meeting  will  be  held  by 
teleconference  originating  at  the 
National  Science  Board  Office,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Room  110  will  be 
available  to  the  public  to  listen  to  this 
teleconference  meeting. 

Please  refer  to  the  National  Science 
Board  Web  site  [http://www. nsf.gov/nsb) 
for  information  or  schedule  updates,  or 
contact:  Jennifer  Richards,  National 
Science  Board  Office,  4201  Wilson 


58986 


Federal  Register / Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Notices 


Blvd.,  Arlington,  VA  22230.  Telephone: 
(703)  292-7000. 

Ann  Ferrante, 

Writer-Editor. 

[FR  Doc.  E8-23831  Filed  10-7-08;  8:45  am] 

BILLING  CODE  7555-01 -P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
Of  1978  (Pub.  L.  95-541) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Applications 
Received  Under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L.  95- 
541. 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 

NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 

DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  November  7,  2008.  This 
application  may  bo  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  292-7405. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  as 
amended  by  the  Antarctic  Science, 
Tourism  and  Conservation  Act  of  1996, 
has  developed  regulations  for  the 
establishment  of  a  permit  system  for 
various  activities  in  Antarctica  and 
designation  of  certain  animals  and 
certain  geographic  areas  a  requiring 
special  protection.  The  regulations 
establish  such  a  permit  system  to 
designate  Antarctic  Specially  Protected 
Areas. 

The  applications  received  are  as 
follows: 

Permit  Application  No.  2009-020 

1.  Applicant:  Mary  Miller, 
Exploratorium,  3601  Lyon  Street,  San 
Francisco,  CA  94123. 


Activity  for  Which  Permit  Is  Requested 

Enter  Antarctic  Specially  Protected 
Areas  (ASPA’s).  The  applicant  is  a 
participant  in  the  USAP  Artists  and 
Writer’s  Program  and  plans  to  visit 
penguin  rookeries  (ASPA  124 — Cape 
Crozier  and  ASPA  121 — Cape  Royds) 
and  the  historic  huts  (ASPA  157 — 
Backdoor  Bay,  Cape  Royds  and  ASPA 
158  Hut  Point,  Ross  Island)  in  order  to 
take  photographs  and  video  for  “Ice 
Stories:  Dispatches  from  Polar 
Scientists”  an  education  and  public 
outreach  project. 

Location 

McMurdo  Sound  region,  Antarctica. 

Dates 

December  1,  2008  to  January  7,  2009. 

Nadene  G.  Kennedy, 

Permit  Officer,  Office  of  Polar  Programs. 

[FR  Doc.  E8-23716  Filed  10-7-08;  8:45  am] 

BILLING  CODE  7555-01 -P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 

ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 


SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 

This  is  the  required  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

SUPPLEMENTARY  INFORMATION:  On  August 
22,  2008,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  on 
September  26,  2008  to: 

Lisa  K.  Blatt,  Permit  No.  2009-010. 
Hubertus  Staudigel,  Permit  No.  2009- 
016. 

Cheryl  E.  Leonard,  Permit  No.  2009- 
017. 

Mahlon  C.  Kennicutt,  II,  Permit  No. 
2009-018. 

Nadene  G.  Kennedy, 

Permit  Officer. 

[FR  Doc.  E 8— 23714  Filed  10-7-08;  8:45  am] 

BILLING  CODE  7555-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 

From:  Securities  and  Exchange 

Commission,  Office  of  Investor 

Education  and  Advocacy, 

Washington.  DC  20549-0213. 

Extension: 

Form  20— F,  OMB  Control  No.  3235-0288, 
SEC  File  No.  270-156. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq. ),  the  Securities 
and  Exchange  Commission 
(“Commission”)  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Form  20-F  (17  CFR  249.220f)  is  used 
by  foreign  private  issuers  to  either 
register  a  class  of  securities  under  the 
Securities  Exchange  Act  of  1934 
pursuant  to  Section  12(b)  or  12(g)  (15 
U.S.C.  787(b)  or  78/(g))(Exchange  Act)  or 
to  satisfy  their  annual  report  obligation 
pursuant  to  Section  13  or  15(d)  of  the 
Exchange  Act  (15  U.S.C.  78m  and 
78o(d)).  The  information  collected  is 
intended  to  enable  investors  in  foreign 
private  issuers  to  make  informed 
investment  decisions.  Form  20-F  takes 
approximately  2,611  hours  per  response 
to  prepare  and  is  filed  by  942  foreign 
private  issuers  annually.  We  estimate 
that  25%  of  the  2,611  hours  per 
response  (652.75  hours)  is  prepared  by 
the  issuer  for  an  annual  reporting 
burden  of  614,891  hours  (652.75  hours 
per  response  x  942  responses).  The 
remaining  75%  of  the  burden  hours  is 
prepared  by  outside  counsel. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  imposed  by  the  collection 
of  information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Lewis  W.  Walker,  Acting  Director/ 
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Chief  Information  Officer,  Securities 
and  Exchange  Commission,  C/O  Shirley 
Martinson,  6432  General  Green  Way, 
Alexandria,  Virginia  22312:  or  send  an 
e-mail  to:  PRA_Mailbox@sec.gov . 

Dated:  October  1,  2008. 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-23835  Filed  10-7-08;  8:45  am] 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Securities  Exchange  Act  of  1934  Release 
No.  58724/October  2,  2008] 

Amendment  to  Order  and  Order 
Extending  Emergency  Order  Pursuant 
to  Section  12(k)(2)  of  the  Securities 
Exchange  Act  of  1934  Taking 
Temporary  Action  To  Respond  to 
Market  Developments 

Pursuant  to  Section  12(k)(2)  of  the  - 
Securities  Exchange  Act  of  1934 
(“Exchange  Act”),1  on  September  18, 
2008,  the  Securities  and  Exchange 
Commission  (“Commission”)  issued  an 
Emergency  Order,2  as  amended  on 
September  21,  2008  (the  “Order”),3 
requiring  institutional  investment 
managers  to  report  short  sales  of  certain 
publicly  traded  securities.  That  Order 
took  effect  on  September  22,  2008,  and 
required  the  filing  of  a  Form  SH  on 
September  29,  2008.  The  Order  is 
currently  set  to  terminate  on  October  2, 
2008. 

Pursuant  to  its  authority  under 
Section  12(k)(2)(C)  of  the  Exchange  Act, 
the  Commission  is  extending  the  Order. 
Section  12(k)(2)(C)  authorizes  the 
Commission  to  extend  an  emergency 
order  issued  pursuant  to  Section 
12(k)(2)(A)  of  the  Exchange  Act  for  a 
total  effective  period  of  up  to  30 
calendar  days,  if  the  Commission  finds 
that  the  emergency  still  exists  and 
determines  that  an  extension  is 
necessary  in  the  public  interest  and  for 
the  protection  of  investors  to  maintain 
fair  and  orderly  securities  markets.  As  a 
result  of  the  extension,  Forms  SH  shall 
be  required  to  be  filed  on  October  6, 
2008,  and  October  14,  2008.4  The 
Commission  is  also  making  technical 
amendments  to  Form  SH  and  its 
accompanying  Instructions. 

The  Commission  continues  to  be 
concerned  about  the  potential  for 


1 15  U.S.C.  78/(k)(2). 

2  See  Exchange  Act  Release  No.  58591  (September 
18,  2008). 

3  See  Exchange  Act  Release  No.  58591 A 
(September  21,  2008). 

3  These  reports  must  be  filed  electronically  using 
the  Commission’s  EDGAR  system. 


sudden  and  excessive  fluctuations  of 
securities  prices  and  disruption  in  the 
functioning  of  the  securities  markets 
that  could  threaten  fair  and  orderly 
markets.  The  Commission  also 
continues  to  believe  that  some  persons 
may  take  advantage  of  issuers  that  have 
become  temporarily  weakened  by 
current  market  conditions  to  engage  in 
inappropriate  short  selling  in  the 
securities  of  such  issuers.  Therefore,  the 
Commission  has  concluded  that  it 
remains  necessary  to  require  certain 
institutional  investment  managers  to 
report  information  concerning  short 
sales  of  securities.  Accordingly,  the 
Commission  has  determined  that 
extending  the  Order  is  necessary  in  the 
public  interest  and  for  the  protection  of 
investors  to  maintain  fair  and  orderly 
securities  markets. 

The  Commission  believes  that  the 
nonpublic  submission  of  Form  SH  may 
help  prevent  artificial  volatility  in 
securities  as  well  as  further  downward 
swings  that  are  caused  by  short  selling, 
while  at  the  same  time,  providing  the. 
Commission  with  useful  information  to 
combat  market  manipulation  that 
threatens  investors  and  capital  markets. 
Also,  the  Commission  has  considered 
further  the  reasons  to  maintain  the 
information  as  nonpublic  in  the  current 
market  environment,  and  is  concerned 
that  publicly  available  Form  SH  data 
could  give  rise  to  additional,  imitative 
short  selling  that  was  not  intended  by 
the  Commission’s  Order.  Accordingly, 
the  Commission  has  determined  that 
Forms  SH  filed  under  the  Order 
including  those  that  were  due  on 
September  29,  2008,  will  remain 
nonpublic  to  the  extent  permitted  by 
law  without  the  filer  needing  to  submit 
a  confidential  treatment  request. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)(2)(C)  of  the  Exchange  Act, 
that  the  Order  is  extended  such  that  it 
will  terminate  at  11:59  p.m.  EDT  on 
Friday,  October  17,  2008. 

By  the  Commission. 

Florence  E.  Harmon, 

Acting  Secretary. 

Form  SH — Information  Required  of 
Institutional  Investment  Managers  Pursuant 
to  Emergency  Order,  Securities  Exchange 
Act  of  1934  Release  No.  58591a,  September 
21,  2008,  and  Emergency  Order,  Securities 
Exchange  Act  of  1934  Release  No.  58724, 
October  2.  2008 

General  Instructions 

1.  Rule  as  to  Use  of  Form  SH.  Institutional 
investment  managers  (“Managers”)  must  use 
Form  SH  for  reports  to  the  Commission 
required  by  the  Commission’s  Emergency 
Order,  Securities  Exchange  Act  of  1934 
Release  No.  58591A,  September  21,  2008. 
and  Emergency  Order.  Securities  Exchange 


Act  Release  No.  58724,  dated  October  2,  2008 
(together,  the  “Form  SH  Emergency  Orders”). 
The  Form  SH  Emergency  Orders  provide  that 
every  Manager  that  exercises  investment 
discretion  with  respect  to  accounts  holding 
section  13(f)  securities,  as  defined  in  rule 
13f— 1(c)  under  the  Securities  Exchange  Act  of 
1934  ( 1 5  U.S.C.  78m(f)]  (“Exchange  Act”), 
who  has  filed  or  was  required  to  file  a  Form 
13F  for  the  calendar  quarter  ended  June  30, 
2008,  must  file  a  non-public  report  on  Form 
SH  with  the  Commission  to  report  certain 
information  about  short  sales  and  short 
positions.  The  non-public  Form  SH  filing 
must  be  made  on  the  Monday  (or,  if  Monday 
is  a  federal  holiday,  the  first  business  day 
thereafter)  of  each  calendar  week 
immediately  following  a  Form  SH  reporting 
period  (i.e.,  the  preceding  Sunday-Saturday 
calendar  week)  in  which  the  Manager  has 
entered  into  any  new  short  positions  with 
respect  to  any  section  13(f)  securities  except 
for  any  short  position(s)  for  options  (“SH 
Short  Positions”).  The  non-public  Form  SH 
will  report  SH  Short  Positions  for  the 
Sunday-Saturday  calendar  week  that 
precedes  the  date  on  which  the  Form  SH  is 
due  to  be  filed. 

2.  Rules  to  Prevent  Duplicative  Reporting. 

If  two  or  more  Managers,  each  of  which  is 
required  by  the  Form  SH  Emergency  Orders 
to  file  a  report  on  Form  SH  for  the  reporting 
period,  exercise  investment  discretion  with 
respect  to  the  same  securities,  only  one  such 
Manager  must  include  information  in  its 
reports  on  Form  SH. 

A  Manager  having  information  that  is 
required  by  the  Form  SH  Emergency  Orders 
to  be  reported  on  Form  SH,  and  such 
information  is  reported  by  another  Manager 
(or  Managers),  such  Manager  must  identify 
the  Manager(s)  reporting  on  its  behalf  in  the 
manner  described  in  Special  Instruction  6. 

3.  Filing  of  Form  SH.  A  Form  SH  report 
that  is  filed  by  a  Manager  with  the 
Commission  shall  be  non-public  upon  filing. 
A  Manager  must  label  its  Form  SH  as  non¬ 
public  by  adding  the  phrase  NON-PUBLIC 
(in  bold  and  capital  letters)  at  the  top  and 
bottom  of  each  page  of  the  entire  form,  i.e., 
each  page(s)  of  the  Form  SH  Cover  Page  (the 
"Cover  Page”),  the  Form  SH  Summary  Page 
(the  “Summary  Page”),  and  the  Form  SH 
Information  Table  (the  “Information  Table”). 

A  Manager  must  file  a  Form  SH  report  with 
the  Commission  on  or  before  5:30  p.m. 
Eastern  Daylight  Time  on  the  Monday  (or,  if 
Monday  is  a  federal  holiday,  the  first 
business  day  thereafter)  of  each  week 
immediately  following  the  preceding  seven 
calendar  day  period  in  which  the  Manager 
has  entered  into  any  new  SH  Short 
Position(s).  The  Form  SH  must  be  filed 
electronically  using  the  Commission’s 
EDGAR  system. 

4.  Official  List  of  Section  13(f)  Securities. 
The  official  list  of  section  13(f)  securities 
published  by  the  Commission  (the  “13F 
List”)  lists  the  securities  the  holdings  of 
which  a  Manager  is  to  report  on  Form  13F. 
See  rule  13f— 1(c)  [17  CFR  240.13f-l(c)].  Form 
SH  filers  may  rely  on  the  current  13F  List  in 
determining  whether  they  need  to  report  on 
Form  SH  information  about  any  particular 
equity  security,  excluding  short  positions  for 
options  that  are  on  the  13F  List.  The  13F  List 


58988 


FpHpral  Register/ Vol.  73.  No.  196/ Wednesday,  October  8.  2008/NoUces 


is  available  on  the  SEC’s  Web  site  at  http.// 

vuw.sec.gov/divisions/investment/ 

13flists.htm.  Paper  copies  are  available  at  a 
reasonable  fee  from  the  Securities  and 
Exchange  Commission,  Public  Reference 
Room,  100  F  Street,  NE.,  Washington,  D 
20549. 


Special  Instructions  Page 

1 .  This  form  consists  of  three  parts:  the  Si 

Cover  Page,  the  Summary  Page,  and  the  ^ 

Information  Table.  -ton  inrl 

2  When  preparing  the  report,  omit  a 

bracketed  text.  Include  brackets  used  to  form  Enti 
check  boxes.  a‘ 

3  ^Tht‘0 period^end  date  used  in  the  report  Mai 

(and  in  the  EDGAR  submission  header)  » the  is  < 
Saturday  before  the  Form  SH  is  filed.  The  on  i 
date  should  name  the  month,  and  express  the  M 
day  and  year  in  Arabic  numerals,  with  the  Ins 
year  being  a  four-digit  numeral  (i.e..  2008).  I 

Y  4.  Amendments  to  a  Form  SH  must  either 
restate  the  Form  SH  in  its  entirety  or  include  To 
only  entries  that  are  being  reported  in  P 

addition  to  those  already  reported  in  a  ln 

current  Form  SH  for  the  same  period.  It  the  . 
Manager  is  filing  the  Form  SH  report  as  an  To 
amendment,  then  the  Manager  must  check  do 
the  amendment  box  on  the  Cover  Page;  enter  dv 
the  amendment  number;  and  check  the 
appropriate  box  to  indicate  whether  the  ‘  ‘ 

amendment  (a)  is  a  restatement  or  (b)  adds  m 
new  entries.  Each  amendment  must  include 
a  complete  Cover  Page  and,  if  applicable,  a  P 
Summary  Page  and  Information  Table.  1 

Amendments  must  be  filed  sequentially. 

5 .  Present  the  Cover  Page  and  the  Summary  fi 
Page  information  in  the  format  and  order 
provided  in  the  form.  The  Cover  Page  may 
include  information  in  addition  to  the 

required  information,  so  long  as  the 

additional  information  does  not,  either  by  its  i 
nature,  quantity,  or  manner  of  presentation, 
impede  the  understanding  or  presentation  of 
th^ required  information.  Place  all  additional 
information  after  the  signature  of  the  person 
signing  the  report  (immediately  preceding 
the  Report  Type  section).  Do  not  include  any 
additional  information  on  the  Summary  Page 

or  in  the  Information  Table. 

6  Designate  the  Report  Type  for  the  Form 
SH  by  checking  the  appropriate  box  in  the 
Report  Type  section  of  the  Cover  Page,  and 
include,  where  applicable  the  List  °f  Other 
Managers  Reporting  for  this  Manager  (on  the 
Cover  Page),  the  Summary  Page  and  the 
Information  Table,  as  follows: 

a  If  all  of  the  information  that  a  Manager 
is  required  by  the  Form  SH  Emergency 
Orders  to  report  on  Form  SH  is  reported  by 
another  Manager  (or  Managers),  check  the  ^ 
box  for  Report  Type  “FORM  SH  NOTICE 
include  (on  the  Cover  Page)  the  List  of  Other 
Managers  Reporting  for  this  Manager,  and 
omit  both  the  Summary  Page  and  the 

Information  Table. 

b  If  all  of  the  information  that  a  Manager 
is  required  by  the  Form  SH  Emergency 
Orders  to  report  on  Form  SH  is  reported  in 
this  report,  check  the  box  for  Report  Type 
“FORM  SH  ENTRIES  REPORT,”  omit  from 
the  Cover  Page  the  List  of  Other  Managers 
Reporting  for  this  Manager,  and  include  both 
the  Summary  Page  and  the  Information 
Table. 


c.  If  only  a  part  of  the  information  that  a  eqmt 
Manager  is  required  by  the  Form  SH 
Emergency  Orders  to  report  on  Form  SH  is  dot 
reported  in  this  report,  check  the  box  for  ™ 

Report  Type  "FORM  SH  COMBINATION  the  t 

REPORT,”  include  (on  the  Cover  Page)  the  y 

List  of  Other  Managers  Reporting  toi  this  ^ 

Manager,  and  include  both  the  Summary  ^  ^ 

Page  and  the  Information  Table.  lnst] 

Summary  Page:  R„nnrt  incl 

7.  Include  on  the  Summary  Page  the  Report  net 

Summary,  containing  the  Number  of  Other  Info 

Included  Managers,  the  Information  1  a 

Entry  Total  and  the  Information  Table  Value  ca^ 

T°aaEnter  as  the  Number  of  Other  Included  nun 
Managers  the  total  number  of  other  Managers  Pag 
EHT*.  List  of  Other  Included  Managers  eK 
on  the  Summary  Page,  not  counting  the  nI 

Manager  filing  this  report.  See  Special 
Instruction  8.  If  none,  enter  the  number  zero  ^  J 

^  b.  Enter  as  the  Information  Table  Entry  i 

Total  the  total  number  of  line  entries 
providing  issuer  information  included  in  the  m 
Information  Table. 

c.  Enter  as  the  Information  Table  Value  _ 

'  Total  the  aggregate  fair  market  value  in  U.S. 
dollars  (x  $1000)  of  all  securities  sold  short  o 
during  the  reporting  period  that  are  reflul.r® 
to  be  reported  on  Form  SH.  The  Information 

Table  Value  Total  is  determined  by  “ 

multiplying  the  Number  of  Securities  Sold 

ShorUDay)  (Column  4)  by  the  closing  market  t 
price  of  the  security  on  that  day,  or,  when  d 
applicable,  the  most  recent  business  hay.  rhe 
Manager  must  express  this  total  as  a  rounded  S 
rV  figure.  See  Special  Instruction  9.  , 

^  §8.  Include  on  the  Summary  Page  the  List  ~ 

of  Other  Included  Managers.  Use  the  title, 
column  headings  and  format  provided, 
a  If  this  Form  SH  does  not  report  the 
ts  information  that  a  Manager  is  required  by  the 
Form  SH  Emergency  Orders  to  report  on 
if  Form  SH  of  any  Manager  other  than  the 

ial  Manager  filing  this  report,  enter  the  word 

n  “NONE”  under  the  title  and  omit  the  column 
headings  and  list  entries. 
nv  b.  If  this  Form  SH  reports  the  information 
ig e  that  a  Manager  is  required  by  the  Form ^H 
Emergency  Orders  to  report  on  Form  SH  ot 
m  one  or  more  Managers  other  than  the 

Manager  filing  this  report,  enter  in  the  List 
i  of  Other  Included  Managers  all  such 
Pr  Managers  together  with  their  respective  Form 
he  13F  file  numbers,  if  known.  (The  Form  13F 
file  numbers  are  assigned  to  Managers  when 
they  file  their  first  Form  13F).  Assign  a 
er  number  to  each  Manager  in  the  List  of  Other 
Included  Managers,  and  present  the  list  in 
3V  sequential  order.  The  numbers  need  not  be 

/  consecutive.  The  List  of  Other  Managers 

cannot  include  the  Manager  filing  this  report, 
ther  Information  Table: 

A  9  In  determining  the  fair  market  value  of 

securities  sold  short,  a  Manager  must  use  the 
market  price  of  the  section  13(0  I  securities ;  as 
oer  of  the  close  of  floor  trading  on  the  New  York 
8  Stock  Exchange  (“NYSE”)  for  the  day  in 

in  question.  If  the  securities  are  sold  short  on 
3e  a  non-business  day,  a  Manager  must  use  the 

om  market  price  of  the  section  1 3(f)  securities  as 
of  the  close  of  the  NYSE  for  the  most  recent 
.  both  business  day.  Such  market  closing  time i  shall 
be  used  to  determine  the  price  for  all  SH 
Short  Positions,  irrespective  of  which  U.i>. 


equity  market  the  issuer  trades  on.  Enter 
values  rounded  to  the  nearest  one  thousand 
dollars  (with  “000”  omitted). 

10.  Furnish  the  Information  Table  using 
the  table  title,  column  headings  and  format 
provided.  Provide  column  headings  once  at 
the  beginning  of  each  page  of  the  Information 
Table.  Present  the  table  in  accordance  with 
the  column  instructions  provided  m  Special 
Instructions  lO.a.i  through  lO.a.vm.  Do  not 
include  any  additional  information  in  the 
Information  Table.  Begin  the  Information 
Table  on  a  new  page  for  each  day  of  the  pn 
calendar  week,  and  number  any 
supplemental  pages  for  a  day  using  the  page 
number  and  upper  case  letters  (e-g-pMonday- 
Page  2,  Monday-Page  2A,  Monday-Page  2B, 
etc.).  Do  not  include  any  portion  ot  the 
Information  Table  on  either  the  Cover  Page 
or  the  Summary  Page.  .  , 

a.  Instructions  for  each  column  in  the 

Information  Table:  . 

i.  Column  1.  Name  of  Issuer.  Enter  in 
Column  1  the  name  of  the  issuer  as  it  appears 
in  the  current  13F  List.  Reasonable 
abbreviations  are  permitted. 

ii.  Column  2.  CUSIP  Number.  Enter  in 
Column  2  the  nine  (9)  digit  CUSIP  number 
of  the  security  for  which  information  is  being 

r<3  iU ^ctlumn  3.  Short  Position  (Start  of  Day). 
Enter  in  Column  3  the  number  of  securities 
that  represent  the  Manager’s  short  position  in 
t  the  issuer  as  of  the  start  of  each  calendar  day 
during  the  reporting  period.  The  snort 
ie  Position  (Start  of  Day)  for  Monday, 

d  September  22,  2008  shall  be  zero. 

iv  Column  4.  Number  of  Securities  Sold 
Short  (Day).  Enter  in  Column  4  the  aggregate 
number  of  securities  in  the  issuer  that  the 
Manager  sold  short  for  each  calendar  day 

during  the  reporting  period.  , 

be  v.  Column  5.  Value  of  Securities  Sold  Short 
(Day).  Enter  in  Column  5  the  market  value  in 
U  S.  dollars  (x  $1,000)  of  the  number  ot 
securities  reported  in  Column  4  In  valuing 
nn  such  securities,  use  the  fair  market  value  for 
each  security.  See  Special  n  , 

n  vi.  Column  6.  Short  Position  (End  of  Day). 

Enter  in  Column  6  the  number  of  securities 
f  that  represent  the  Manager  s  short  position  in 
the  issuer  as  of  the  end  of  each  calendar  day 

t  during  the  reporting  period. 

vii.  Column  7.  Largest  Intraday  Short 
arm  Position .  Enter  in  Column  7  the  number  of 
F  securities  that  represent  the  Manager  s  larges 
en  single  short  position  in  the  issuer  for  each 
calendar  day  during  the  reporting  period. 
ier  viii.  Column  8.  Time  of  Day  of  Largest 
n  Intraday  Short  Position.  Enter  in  Column  7 

)e  the  time  of  day  (Eastern  Daylight  Time)  that 
the  Manager  had  the  largest  single  short 
port,  position  in  the  issuer,  as  reported  in  Column 

of  ii.  Preparation  of  the  electronic  filing. 

>  the  Filing  documents  may  be  submitted  in 
;s  as  either  ASCII  or  HTML  document  format.  For 
/ork  ASCII  submissions,  please  note  items  a,  b, 
and  c.  Preparation  of  the  filing  document 
nn  should  follow  instructions  in  the  LUbAK 

.  the  Filer  Manual,  (Volume  2)  EDGAR  Filing 
es  as  available  on  the  SEC’s  website  at  http:// 

-ent  Yuvw.sec.gov/info/edgar/edmanuals.htm. 

shall  a.  No  line  on  the  Cover  Page  or  the 
f  Summary  Page  may  exceed  80  characters  in 

j  S.  length.  See  rule  305  of  Regulation  S-l  117 
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CFR  232.305].  The  EDGAR  <TABLE>  tag  may 
be  used  if  it  is  necessary  to  increase  the 
width  of  a  line  on  the  Cover  Page  or  the 
Summary  Page  in  a  Form  SH  that  is 
formatted  in  ASCII.  See  EDGAR  Filer  Manual 
(Volume  «2)  for  details  on  the  use  of  this  tag. 

b.  No  line  in  the  Form  SH  Information 
Table  may  exceed  132  characters  in  length. 
See  rule  305  of  Regulation  S— T  [17  CFR 
232.305]. 

c. 'If  the  Form  SH  Report  Type  is  “SH 
ENTRIES  REPORT”  or  “SH  COMBINATION 
REPORT,”  then  place  one  EDGAR  <PAGE> 
tag  at  the  end  of  the  Cover  Page  and  one 
<PAGE>  tag  at  the  end  of  the  Summary  Page. 
Additional  EDGAR  <PAGE>  tags  are  not 
required.  Those  electing  to  include 
additional  <PAGE>  tags  should,  for  each 
page  containing  a  <PAGE>  tag,  include  no 
more  than  sixty  (60)  lines  per  page,  including 
the  line  on  which  the  <PAGE>  tag  is  placed. 

d.  In  preparing  the  Form  SH  report  for 
electronic  filing,  a  Manager  may  omit 
underscoring  used  in  the  form  to  indicate  the 
placement  of  information  that  the  Manager  is 
to  furnish. 

e.  Use  the  following  EDGAR  submission 
types  for  the  following  Form  SH  Report 
Types: 


Form  SH  report  type 

EDGAR 

submission 

type 

FORM  SH  ENTRIES 

REPORT: 

Initial  Filing  . 

SH-ER 

Amendments  . 

SH-ER/A 

FORM  SH  NOTICE: 

Initial  Filing  . 

SH-NT 

Amendments  . 

SH— NT/A 

FORM  SH  COMBINATION  RE- 

PORT: 

Initial  Filing  . 

SH-ER 

Amendments  . 

SH-ER/A 

Filings  with  the  form  types  set  forth  in  this 
instruction  will  be  filed  on  a  non-public 
basis. 


Paperwork  Reduction  Act  Information 

The  Office  of  Management  and  Budget  has 
approved  this  collection  of  information 
pursuant  to  44  U.S.C.  3507  and  5  CFR 


1320.13.  The  OMB  control  number  for  this 
collection  of  information  is  3235-0646.  An 
agency  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it  displays  a 
currently  valid  control  number.  We  estimate 
that  providing  the  requested  information  will 
take,  on  average,  approximately  5  hours.  Any 
member  of  the  public  may  direct  to  the 
Commission  any  comments  concerning  the 
accuracy  of  this  burden  estimate  and  any 
suggestions  for  reducing  this  burden.  See 
Form  SH  Emergency  Orders  regarding 
confidentiality. 

UNITED  STATES  SECURITIES  AND 
EXCHANGE  COMMISSION,  Washington,  DC 
20549 

FORM  SH 

FORM  SH  COVER  PAGE 
Report  for  the  Period  Ended: 

[Month,  Day,  Year] 

Check  here  if  Amendment  □; 

Amendment  Number:  _ 

This  Amendment  (Check  only  one): 

□  is  a  restatement. 

□  adds  new  entries. 

Institutional  Investment  Manager  Filing  this 
Report: 

Name:  _ 

Address: 


The  institutional  investment  manager  filing 
this  report  and  the  person  by  whom  it  is 
signed  hereby  represent  that  the  person 
signing  the  report  is  authorized  to  submit  it, 
that  all  information  contained  herein  is  true, 
correct  and  complete,  and  that  it  is 
understood  that  all  required  items, 
statements,  schedules,  lists,  and  tables,  are 
considered  integral  parts  of  this  form. 

Person  Signing  this  Report  on  Behalf  of 
Reporting  Manager: 

Name:  _ _ • _ 

Title:  _ 

Phone:  _ _ 

Signature,  Place,  and  Date  of  Signing: 


[Signature] 
[City,  State] 


[Date] 

Report’Type  (Check  only  one): 

□  FORM  SH  ENTRIES  REPORT.  (Check  here 
if  all  entries  of  this  reporting  manager  are 
reported  in  this  report.) 

□  FORM  SH  NOTICE.  (Check  here  if  no 
entries  reported  are  in  this  report,  and  all 
entries  are  reported  by  other  reporting 
manager(s).) 

□  FORM  SH  COMBINATION  REPORT. 
(Check  here  if  a  portion  of  the  entries  for  this 
reporting  manager  is  reported  in  this  report 
and  a  portion  is  reported  by  other  reporting 
manager(s).) 

List  of  Other  Managers  Reporting  for  this 
Manager: 

[If  there  are  no  entries  in  this  list,  omit  this 
section.] 

Form  13F  File  Number: 

28-[Repeat  as  necessary.]  _ 

Name:  _ 

FORM  SH  SUMMARY  PAGE 
Report  Summary: 

Number  of  Other  Included  Managers: _ 

Form  SH  Information  Table  Entry  Total: _ 

Form  SH  Information  Table  Value  Total: 

(thousands) 

List  of  Other  Included  Managers: 

Provide  a  numbered  list  of  the  name(s)  and 
Form  13F  file  number(s)  of  all  institutional 
investment  managers  with  respect  to  which 
this  Form  SH  report  is  filed,  other  than  the 
manager  filing  this  report. 

[If  there  are  no  entries  in  this  list,  state 
“NONE”  and  omit  the  column  headings  and 
list  entries.] 

No.  _ 

Form  13F  File  Number: 

28-  _ _ 

Name:  _ 

[Repeat  as  necessary.] 


Form  13F  File  Number:  28- 


FORM  SH  INFORMATION  TABLE— PAGE  1 
Sunday  [Month,  Day,  Year] 
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Form  SH  Information  Table— Page  1— Continued 

Sunday  [Month,  Day,  Year] 


Name  of  issuer 

CUSIP 

Short  posi¬ 
tion  (start  of 
day) 

Number  of 
securities 
sold  short 
(day) 

Value  of  se¬ 
curities  sold 
short  (day) 

(X  $1,000) 

Short  posi¬ 
tion  (end  of 
day) 

Largest 
intraday 
short  posi¬ 
tion 

Time  of  day 
of  largest 
mtraday 
short  posi¬ 
tion 

Column  1 

Column  2 

Column  3 

Column  4 

Column  5 

Column  6 

Column  7 

Column  8 

_ 

1  1 

Form  SH  Information  Table— Page  2 

Monday  [Month,  Day,  Year] 


Name  of  issuer 

Column  1 

CUSIP 

Column  2 

Short  posi¬ 
tion  (start  of 
day) 

Column  3 

Number  of 
securities 
sold  short 
(day) 

Column  4 

Value  of  se¬ 
curities  sold 
short  (day) 

(X  $1,000) 

Column  5 

Short  posi¬ 
tion  (end  of 
day) 

Column  6 

Largest 
intraday 
short  posi¬ 
tion 

Column  7 

Time  of  day 
of  largest 
intraday 
short  posi¬ 
tion 

Column  8 

I 

1 

Form  SH  Information  Table— Page  3 

Tuesday  [Month,  Day,  Year] 


Name  of  issuer 

Column  1 

CUSIP 

Column  2 

Short  posi¬ 
tion  (start  of 
day) 

Column  3 

Number  of 
securities 
sold  short 
(day) 

Column  4 

Value  of  se¬ 
curities  sold 
short  (day) 

(X  $1,000) 

Column  5 

Short  posi-  • 
tion  (end  of 
day) 

Column  6 

Largest 
intraday 
short  posi¬ 
tion 

Column  7 

Time  of  day 
of  largest 
intraday 
short  posi¬ 
tion 

Column  8 
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Form  SH  Information  Table— Page  3— Continued 

Tuesday  [Month,  Day,  Year] 


Name  of  issuer 

CUSIP 

Short  posi¬ 
tion  (start  of 
day) 

Number  of 
securities  j 
sold  short 
(day) 

Value  of  se¬ 
curities  sold 
short  (day) 

(X  $1 ,000) 

Short  posi¬ 
tion  (end  of 
day) 

Largest 
intraday 
short  posi¬ 
tion 

Time  of  day 
of  largest 
intraday 
short  posi¬ 
tion  . 

Column  1 

Column  2 

Column  3 

Column  4 

Column  5 

Column  6 

Column  7 

Column  8 

Form  SH  Information  Table— Page  4 

Wednesday  [Month,  Day,  Year] 


Name  of  issuer 

CUSIP 

Short  posi¬ 
tion  (start  of 
day) 

- ] 

Number  of  1 
securities 
sold  short  i 
(day) 

Value  of  se¬ 
curities  sold 
short  (day) 

(X  $1,000) 

Short  posi¬ 
tion  (end  of 
day) 

Largest 
intraday 
short  posi¬ 
tion 

Time  of  day 
of  largest 
intraday 
short  posi¬ 
tion 

Column  1 

Column  2 

- _ - 

Column  3 

Column  4 

Column  5 

Column  6 

Column  7 

Column  8 
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Form  SH  Information  Table— Page  5 

Thursday  [Month,  Day,  Year] 


Name  of  issuer 

CUSIP 

Short  posi¬ 
tion  (start  of 
day) 

[ 

Number  of  ! 
securities 
sold  short 
(day) 

Value  of  se¬ 
curities  sold 
short  (day) 

(X  $1,000) 

Short  posi-  I 
tion  (end  of  j 
day) 

Largest 
intraday 
short  posi¬ 
tion 

Time  of  day 
of  largest 
intraday 
short  posi¬ 
tion 

Column  1 

Column  2 

Column  3 

Column  4 

Column  5 

Column  6 

Column  7 

Column  8 

_ 

• 

_ 

_ 

_ 

J _ 

T 

1 _ 

Form  SH  Information  Table— Page  6 

Friday  [Month,  Day,  Year] 


— 

Name  of  issuer 

Column  1 

CUSIP 

Column  2 

Short  posi¬ 
tion  (start  of 
day) 

Column  3 

— 

Number  of 
securities 
sold  short 
(day) 

Column  4 

Value  of  se- 
curities  sold 
short  (day) 

(X  $1 ,000) 

Column  5 

Short  posi¬ 
tion  (end  of 
day) 

Column  6 

Largest 
intraday 
short  posi- 
tion 

Column  7 

Time  of  day 
of  largest 
intraday 
short  posi¬ 
tion 

Column  8 

.  _  . _ 

- 

.  . 

. 

L 
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Form  SH  Information  Table— Page  7 

Saturday  [Month,  Day,  Year] 


Name  of  issuer 

Column  1 

CUSIP 

Column  2 

Short  posi¬ 
tion  (start  of 
day) 

Column  3 

Number  of 
securities 
sold  short 
(day) 

Column  4 

Value  of  se¬ 
curities  sold 
short  (day) 

(X  $1 ,000) 

Column  5 

Short  posi¬ 
tion  (end  of 
day) 

Column  6 

Largest 
intraday 
short  posi¬ 
tion 

Column  7 

Time  of  day 
of  largest 
intraday 
short  posi¬ 
tion 

Column  8 

* 

_ 

* 

_ 

• 

J _ 

[FR  Doc.  E8-23861  Filed  10-7-08;  8:45  am) 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58695,  File  No.  4-518] 

Joint  Industry  Plan;  Notice  of  Filing 
and  Order  Granting  Temporary 
Effectiveness  of  Amendment  To  Plan 
Establishing  Procedures  Under  Rule 
605  of  Regulation  NMS 

September  30.  2008. 

Pursuant  to  Section  llA(a)(3)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”) 1  and  Rule  608  of  Regulation 
NMS,2  notice  is  hereby  given  that  on 
September  19,  2008,  the  BATS 
Exchange,  Inc.  (“BATS”  or  “BATS 
Exchange”)  submitted  to  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”)  an  amendment  to  the 
national  market  system  plan  that 
establishes  procedures  under  Rule  605 
of  Regulation  NMS  (“Joint-SRO  Pian”  or 
“Plan”).3 * 5  The  amendment  proposes  to 


1 15  U.S.C.  78k — 1(a)(3). 

2  17  CFR  242.608. 

3  17  CFR  242.605.  On  April  12,  2001,  the 
Commission  approved  a  national  market  system 
plan  for  the  purpose  of  establishing  procedures  for 
market  centers  to  follow  in  making  their  monthly 

reports  available  to  the  public  under  Rule  llAcl- 

5  under  the  Act  (n/k/a  Rule  605  of  Regulation 
NMS).  See  Securities  Exchange  Act  Release  No. 


add  BATS  as  a  participant  to  the  Joint- 
SRO  Plan.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  on  the  proposed  Joint-SRO  Plan 
amendment,  and  to  grant  temporary 
effectiveness  to  the  proposed 
amendment  through  February  5,  2009. 

I.  Description  and  Purpose  of  the 
Amendment 

The  current  participants  to  the  Joint- 
SRO  Plan  are  the  American  Stock 
Exchange  LLC,  Boston  Stock  Exchange, 
Inc.,  Chicago  Board  Options  Exchange, 
Incorporated,  Chicago  Stock  Exchange, 
Inc.,  Cincinnati  Stock  Exchange,  Inc.  (n/ 
k/a  National  Stock  ExchangeSM  ), 
International  Securities  Exchange,  LLC, 
The  NASDAQ  Stock  Market  LLC, 
National  Association  of  Securities 
Dealers,  Inc.  (n/k/a  Financial  Industry 
Regulatory  Authority,  Inc.),  New  York 
Stock  Exchange,  Inc.  (n/k/a  New  York 
Stock  Exchange  LLC),  Pacific  Exchange, 
Inc.  (n/k/a  NYSE  Area,  Inc.),  and 
Philadelphia  Stock  Exchange,  Inc.  (n/k/ 
a  NASDAQ  OMX  PHLX,  Inc.).  The 
proposed  amendment  would  add  BATS 
as  a  participant  to  the  Joint-SRO  Plan. 

BATS  has  submitted  a  signed  copy  of 
the  Joint-SRO  Plan  to  the  Commission  * 
in  accordance  with  the  procedures  set 


44177  (April  12.  2001),  66  FR  19814  (April  17. 
2001). 


forth  in  the  Plan  regarding  new 
participants.  Section  111(b)  of  the  Joint- 
SRO  Plan  provides  that  a  national 
securities  exchange  or  national 
securities  association  may  become  a 
party  to  the  Plan  by:  (i)  Executing  a  copy 
of  the  Plan,  as  then  in  effect  (with  the 
only  changes  being  the  addition  of  the 
new  participant’s  name  in  Section  11(a) 
of  the  Plan  and  the  new  participant’s 
single-digit  code  in  Section  VI(a)(l)  of 
the  Plan)  and  (ii)  submitting  such 
executed  plan  to  the  Commission  for 
approval. 

II.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  Joint- 
SRO  Plan  amendment  is  consistent  with 
the  Act.  Comments  may  be  submitted  by 
any  of  the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/sro.shtml );  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  4-518  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
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Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  4-518.  This  file  number  should 
be  included  on  the  subject  line  if  e-mail 
is  used.  To  help  the  Commission 
process  and  review  your  comments 
more  efficiently,  please  use  only  one 
method.  The  Commission  will  post  all 
comments  on  the  Commission’s  Internet 
Web  site  ( http://nww.sec.gov/rules/ 
sro.shtml).  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  4-518  and  should  be  submitted 
on  or  before  November  7,  2008. 

III.  Commission’s  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Plan  Amendment 

The  Commission  finds  that  the 
proposed  Joint-SRO  Plan  amendment  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder.4  Specifically,  the 
Commission  believes  that  the  proposed 
amendment,  which  permits  BATS  to 
become  a  participant  to  the  Joint-SRO 
Plan,  is  consistent  with  the 
requirements  of  Section  11A  of  the  Act, 
and  Rule  608  of  Regulation  NMS.  The 
Plan  establishes  appropriate  procedures 
for  market  centers  to  follow  in  making 
their  monthly  reports  required  pursuant 
to  Rule  605  of  Regulation  NMS, 
available  to  the  public  in  a  uniform, 
readily  accessible,  and  usable  electronic 
format.  The  proposed  amendment  to 
include  BATS  as  a  participant  in  the 
Joint-SRO  Plan  will  contribute  to  the 
maintenance  of  fair  and  orderly  markets 


4  In  approving  this  proposed  foint-SRO  Plan 
amendment,  the  Commission  has  considered  the 
proposal’s  impact  on  efficiency,  competition,  and 
capital  formation.  15  U.S.C.  78c(f). 


and  remove  impediments  to  and  perfect 
the  mechanisms  of  a  national  market 
system  by  facilitating  the  uniform 
public  disclosure  of  order  execution 
information  by  all  market  centers. 

The  Commission  finds  good  cause  to 
grant  temporary  effectiveness  to  the 
proposed  Joint-SRO  Plan  amendment, 
for  120  days,  until  February  5,  2009. 

The  Commission  believes  that  it  is 
necessary  and  appropriate  in  the  public 
interest,  for  the  maintenance  of  fair  and 
orderly  markets,  to  remove  impediments 
to,  and  perfect  mechanisms  of,  a 
national  market  system  to  allow  BATS 
to  become  a  participant  in  the  Joint-SRO 
Plan.  On  August  18,  2008,  the 
Commission  granted  the  application  of 
BATS  for  registration  as  a  national 
securities  exchange.5  One  of  the 
conditions  to  operation  of  the  BATS 
Exchange  is  participation  in  national 
market  system  plans,  including  the 
Joint-SRO  Plan.6  As  a  Plan  participant, 
BATS  would  have  timely  information 
on  the  Plan  procedures  as  they  are 
formulated  and  modified  by  the 
participants.  The  Commission  finds, 
therefore,  that  granting  temporary 
effectiveness  of  the  proposed  Joint-SRO 
Plan  amendment  is  appropriate  and 
consistent  with  Section  HA  of  the  Act.7 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  1 1 A  of  the  Act 8  and  Rule  608 
of  Regulation  NMS,9  that  the  proposed 
Joint-SRO  Plan  amendment  is  approved 
for  120  days,  through  February  5,  2009. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.10 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-23762  Filed  10-7-08;  8:45  am) 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  58723] 

Order  Extending  Emergency  Order 
Pursuant  to  Section  12(K)(2)  of  the 
Securities  Exchange  Act  of  1934 
Taking  Temporary  Action  To  Respond 
to  Market  Developments 

October  2,  2008. 

Pursuant  to  Section  12(k)(2)  of  the 
Securities  Exchange  Act  of  1934 


5  See  Securities  Exchange  Act  Release  No.  58375 
(August  18,  2008),  73  FR  49498  (August  21,  2008). 
0  Id.  at  49507. 

7 15  U.S.C.  78k-l. 

B 15  U.S.C.  78k-l. 

9 17  CFR  242.608. 

19  17  CFR  200.30— 3(a)(29). 


(“Exchange  Act”),1  on  September  18, 
2008,  the  Securities  and  Exchange 
Commission  (“Commission”)  issued  an 
Emergency  Order  (the  “Order”)  that 
prohibited  persons  from  selling  short 
the  securities  of  financial  institutions. 
The  Order  became  effective  at  12:01 
a.m.  E.D.T.  on  September  19,  2008  and 
is  currently  set  to  terminate  at  11:59 
p.m.  E.D.T.  on  October  2,  2008. 2 

Pursuant  to  our  authority  under 
Section  12(k)(2)(C)  of  the  Exchange  Act, 
we  are  extending  the  Order.  Section 
12(k)(2)(C)  authorizes  the  Commission 
to  extend  an  emergency  order  issued 
pursuant  to  Section  12(k)(2)(A)  of  the 
Exchange  Act  for  a  total  effective  period 
of  up  to  30  calendar  days,  if  the 
Commission  finds  that  the  emergency 
still  exists  and  determines  that  an 
extension  is  necessary  in  the  public 
interest  and  for  the  protection  of 
investors  to  maintain  fair  and  orderly 
securities  markets. 

We  have  carefully  reevaluated  the 
current  state  of  the  markets  and  we 
remain  concerned  about  the  potential 
for  sudden  and  excessive  fluctuations  of 
securities  prices  generally  and 
disruption  in  the  functioning  of  the 
securities  markets  that  could  threaten 
fair  and  orderly  markets.  We  intend  the 
prohibition  to  restore  investor  and 
market  confidence  by  preventing  short 
selling  from  being  used  to  drive  down 
the  prices  of  securities  in  financial 
institutions  even  where  there  is  no 
fundamental  basis  for  a  price  decline 
other  than  general  market  conditions. 
Thus,  we  have  determined  in  this 
environment  that  the  standards  under 
Section  12(k)(2)  for  extending  the  Order 
have  been  met.  Accordingly,  we  have 
determined  that  extending  the  Order  is 
in  the  public  interest  and  necessary  to 
maintain  fair  and  orderly  securities 
markets  and  for  the  protection  of 
investors. 

It  is  therefore  ordered  that,  pursuant 
to  Section  12(k)(2)(C)  of  the  Exchange 
Act,  the  Order  is  extended  such  that  it 
will  terminate  at  the  earlier  of  (i)  three 
business  days  from  the  President’s 
signing  of  the  Emergency  Economic 
Stabilization  Act  of  2008  (H.R.  1424),  or 
(ii)  11:59  p.m.  E.D.T.  on  Friday,  October 
17,  2008. 

By  the  Commission. 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-23862  Filed  10-7-08;  8:45  am] 

BILLING  CODE  8011-01-P 


1 15  U.S.C.  78/(k)(2). 

2  See  Securities  Exchange  Act  Release  No.  58592 
(Sept.  18,  2008);  see  also  Securities  Exchange  Act 
Release  No.  58611  (Sept.  21,  2008). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58705;  File  No.  SR-Amex- 
2008-63)] 

Self-Regulatory  Organizations; 
American  Stock  Exchange  LLC;  Order 
Granting  Approval  of  Proposed  Rule 
Change  To  Establish  New  Membership, 
Member  Firm  Conduct,  and  Equity 
Trading  Rules  Following  the 
Exchange’s  Acquisition  by  NYSE 
Euronext 

October  1,  2008. 

I.  Introduction 

On  July  28,  2008,  thie  American  Stock 
Exchange  LLC  (“Amex”  or  the 
“Exchange”),  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”) 1  and  Rule  19b-4 
thereunder,2  a  proposed  rule  change  to 
establish  new  membership,  member 
firm  conduct,  and  equity  trading  rules 
following  the  Exchange’s  acquisition  by 
NYSE  Euronext.  The  proposal  was 
published  for  comment  in  the  Federal 
Register  on  August  7,  2008. 3  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

II.  Description  of  the  Proposal 

A.  Background 

As  described  in  detail  in  a  separate 
proposed  rule  change,4  NYSE  Euronext 
intends  to  acquire  Amex’s  parent 
corporation,  the  Amex  Membership 
Corporation,  and  restructure  the 
Exchange’s  ownership  through  a  series 
of  mergers  (“Mergers”),  following  which 
Amex  will  be  renamed  NYSE  Alternext 
U.S.  LLC  (“NYSE  Alternext”).  In  a 
separate  action  today,  the  Commission 
approved  that  proposed  rule  change.5 

In  connection  with  the  Mergers,  Amex 
intends  to  relocate  all  equity  trading 
currently  conducted  on  its  legacy 
facilities  at  86  Trinity  Place,  New  York, 
New  York  (the  “86  Trinity  Trading 
Systems”)  to  11  Wall  Street,  New  York, 
New  York  (the  “Equities  Relocation”). 
The  Exchange’s  equity  trading  facilities 
at  11  Wall  Street  (“NYSE  Alternext 
Trading  Systems”)  will  be  operated  by 
the  New  York  Stock  Exchange  (“NYSE”) 


1 15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

3  See  Securities  Exchange.Act  Release  No.  58265 
(July  30,  2008),  73  FR  46075  (SR-Amex-2008-63) 
("Notice”). 

4  See  Securities  Exchange  Act  Release  No.  58284 
(August  1,  2008),  73  FR  46086  (August  7,  2008) 
(SR-Amex-2008-62)  (“Acquisition  Proposal”). 

5  See  Securities  Exchange  Act  Release  No.  34- 

58673  (September  29,  2008)  (SR-Amex-2008-62). 


on  behalf  of  the  Exchange.  At  a  later 
date,  Amex  will  relocate  all  options 
trading  currently  conducted  on  the  86 
Trinity  Trading  Systems  to  new 
facilities  at  11  Wall  Street,  which  will 
be  operated  by  NYSE  Area,  Inc.  (“NYSE 
Area”)  (the  “Options  Relocation,”  and 
together  with  the  Equities  Relocation, 
the  “Relocations”).  Before  completion  of 
the  Relocations,  all  trading  on  the  86 
Trinity  Trading  Systems  will  continue 
to  be  governed  by  the  existing  Amex 
rules,  as  amended  pursuant  to  the 
Mergers.  The  Exchange  anticipates  that 
the  Equities  Relocation  will  occur  as 
soon  as  reasonably  practicable  following 
the  date  of  the  Mergers  and  that  the 
Options  Relocation  will  occur  at  or 
around  February  2009.  Upon 
completion  of  the  Relocations,  Amex 
will  rescind  its  legacy  rules. 

In  this  filing,  Amex  has  proposed  to 
adopt:  (1)  New  membership  rules, 
which  are  based  closely  on  existing 
NYSE  membership  rules;  (2)  new 
member  conduct  rules,  which  are  also 
based  on  existing  NYSE  member 
conduct  rules;  (3)  new  equity  trading 
rules,  to  reflect  the  fact  that  equities 
trading  on  the  Exchange  will  he 
supported  by  a  new  trading  system 
based  on  NYSE’s  existing  system;  and 
(4)  certain  transitional  rules  that  explain 
which  of  the  Exchange’s  rules  apply 
after  the  Mergers  but  before  the 
Relocations  are  complete.  The  Exchange 
has  stated  that  it  will  submit  a  separate 
filing  to  establish  new  options  trading 
rules  in  anticipation  of  the  Options 
Relocation. 

B.  New  Membership  and  Member  Firm 
Conduct  Buies 

The  Exchange  proposes  to  adopt  rules 
governing  member  organizations  that 
are  closely  modeled  on  the  existing 
NYSE  membership  rules,  including 
rules  defining  member  and  member 
organizations; 6  governing  the  admission 
of  members,  member  organizations, 
allied  members,  and  approved  persons;7 
the  formation  and  approval  of  member 
organizations; 8  changes  within  member 
organizations; 9  and  submission  of 
partnership  articles  and  corporate 
documents. 10 

The  Exchange  also  proposes  to  adopt 
new  member  firm  conduct  rules,  which 
govern  the  off-floor  conduct  of  members 
and  member  organizations.11  These 


6  See  proposed  NYSE  Alternext  Equity  Rule  2. 

7  See  proposed  NYSE  Alternext  Equity  Rides  300- 
308. 

“See  proposed  NYSE  Alternext  Equity  Rule  311. 

9  See  proposed  NYSE  Alternext  Equity  Rule  312. 

10  See  proposed  NYSE  Alternext  Equity  Rule  313. 

11  See  NYSE  Rules  325—465  (Operation  of 
Member  Organizations). 


conduct  rules  relate  to  capital; 12 
margin; 13  internal  controls; 14  business 
conduct,  customer  protection,  and 
account  maintenance; 15 
recordkeeping: 16  automated  submission 
of  trading  data; 17  and  financial 
statements  and  reporting.10  These  rules 
are  nearly  identical  to  NYSE’s  member 
firm  conduct  rules.  In  addition,  many  of 
these  rides  were  adopted  by  the 
Financial  Industry  Regulatory 
Authority,  Inc.  (“FINRA”)  in  2007  as 
“Common  Rules”  pursuant  to  the  17d- 
2  Agreement  between  NYSE  and 
FINRA.19 

The  Exchange  proposes  that,  upon  the 
effective  date  of  this  filing,  each  NYSE 
Alternext  member  organization  will 
continue  to  be  approved  as  an  NYSE 
Alternext  member  organization,20  even 
if  it  does  not  meet  all  of  the  new 
membership  requirements  at  that 
time.21  However,  the  new  membership 
rules  may  impose  different  or  additional 
requirements  than  the  current  Amex 
rules  concerning  membership,  and 
following  the  Mergers  an  NYSE 
Alternext  member  or  member 
organization  holding  an  86  Trinity 
Permit  might  not  immediately  satisfy 


12  See  proposed  NYSE  Alternext  Equities  Rules 
325-328. 

13  See  proposed  NYSE  Alternext  Equities  Rules 
430-434. 

14  See  proposed  NYSE  Alternext  Equities  Rule 
342,  Supplementary  Material  .23. 

15  See  proposed  NYSE  Alternext  Equities  Rules 
401-414. 

16  See  proposed  NYSE  Alternext  Equities  Rule 
440. 

17  See  proposed  NYSE  Alternext  Equities  Rule 
410A. 

laSee  proposed  NYSE  Alternext  Equities  Rules 
416-424. 

19  See  Securities  Exchange  Act  Release  No.  56148 
(July  26,  2007),  72  FR  42146  (August  1,  2007) 

(Notice  of  Filing  and  Order  Approving  and 
Declaring  Effective  a  Plan  for  the  Allocation  of 
Regulatory  Responsibilities). 

20  As  discussed  in  the  Acquisition  Proposal, 
immediately  following  the  closing  of  the^Mergers, 
those  persons  and  entities  who  were  authorized  to 
trade  on  Amex  before  the  closing  of  the  Mergers — 
including  (1)  Amex  owners,  lessees,  or  nominees  of 
Regular  Members  or  Options  Principal  Members 
(“OPMs");  (2)  Amex  limited  trading  permit  holders; 
and  (3)  Amex  associate  members — will  be  deemed 
to  have  satisfied  applicable  qualification 
requirements  necessary  to  trade  on  NYSE  Alternext 
and  issued  trading  permits  (referred  to  as  "86 
Trinity  Permits")  at  no  cost.  The  86  Trinity  Permit 
will  authorize  these  persons  and  entities  to 
continue  to  trade  on  the  86  Trinity  Trading 
Systems.  A  holder  of  an  86  Trinity  Permit  will  be 
able  to  apply  for  an  NYSE  Alternext  equities  license 
or  options  trading  permit  upon  the  Equities  or 
Options  Relocation,  as  applicable.  After  the  Equities 
Relocation,  a  holder  of  an  86  Trinity  Permit  will  be 
able  to  trade  only  those  products  that  have  not 
migrated  to  the  NYSE  Alternext  Trading  Systems. 
After  the  Options  Relocation,  the  86  Trinity  Permits 
will  be  canceled.  See  Notice,  73  FR  at  46076. 

21  The  Exchange  has  stated  that,  following  the 
closing  of  the  transaction,  the  Exchange  will  work 
with  FINRA  as  its  agent  to  ensure  that  the 
Exchange’s  membership  requirements  are  met. 
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these  new  requirements.  Therefore,  the 
Exchange  has  proposed  to  give  each 
such  member  a  grace  period  of  six 
months  to  comply  with  these  new 
requirements  beginning  the  date  that  it 
obtains  an  NYSE  Alternext  equities 
trading  license  in  exchange  for  a  valid 
86  Trinity  Permit.  The  Exchange  would 
revoke  the  member’s  approval  to  trade 
if  it  failed  to  meet  the  new  requirements 
by  the  close  of  the  grace  period,  and 
reserve  the  right  to  commence 
proceedings  to  terminate  its 
membership. 

The  Exchange  further  proposes  that 
each  NYSE  Alternext  member  be 
provided  a  grace  period  of  six  months 
within  which  to  meet  proposed  NYSE 
Alternext  Equities  Rule  304A 
requirements  to  pass  certain  required 
examinations.  This  grace  period  would 
run  from  the  date  that  the  individual 
member  transfers  to  the  NYSE  Alternext 
Trading  Systems.22 

The  Exchange  also  has  proposed  to 
require  all  of  its  members  to  become 
members  of  both  NYSE  and  FINRA.23 

C.  New  Equity  Trading  Rules 

The  Exchange  has  proposed  a  new 
rule  set  for  equities  trading  (“NYSE 
Alternext  Equities  Rules”),  which  is 
closely  modeled  on  NYSE  Rules  1— 
1004. 24  Because  NYSE  Alternext 
Trading  Systems  will  be  operated  by 
NYSE  on  behalf  of  the  Exchange,  the 
NYSE  Alternext  Equities  Rules  will  be 
substantially  identical  to  the  existing 
NYSE  equity  trading  rules,  with  certain 
minor  differences.  The  Exchange  has 
represented  that,  following  the  Equities 
Relocation,  the  NYSE  Alternext  trading 
floor  and  the  NYSE  trading  floor  will  be 
physically  located  in  adjacent  rooms  at 
11  Wall  Street  and  supported  by  the 
same  systems  and  equipment.  NYSE 
Alternext’s  equity  market  structure  will 
be  identical  to  NYSE’s,  as  the  two 
exchanges  will  have  the  same  rules 
regarding,  among  other  things,  order 
interaction,  priority  and  parity, 
specialist  obligations,  types  of  market 
participants,  trading  halts,  and 
openings,  closings,  and  re-openings. 
NYSE’s  equity  trading  rules  have 


22  See  Notice,  73  FR  at  46078. 

23  NYSE  and  FINRA  have  submitted  separate 
filings  concerning  admission  of  Amex  members. 

See  Securities  Exchange  Act  Release  No.  58290 
(August  1,  2008),  73  FR  46676  (August  11,  2008) 
(SR-NYSE-2008-70);  Securities  Exchange  Act 
Release  No.  58291  (August  1,  2008),  73  FR  46661 
(August  11,  2008)  ( SR-FIN RA-2 008-04 3 ) . 

24  The  Exchange  has  taken  NYSE  Rules  1-1004  in 
the  form  they  existed  as  of  July  18,  2008.  The 
Exchange  has  stated  that  it  will — as  soon  after  the 
close  of  the  Mergers  as  practicable,  but  not  later 
than  the  date  of  the  Equities  Relocation — 
incorporate  any  changes  to  these  rules  made  after 
July  18,  2008,  but  before  the  effective  date  of  the 
Mergers. 


previously  been  approved  by  the 
Commission.25 

There  are  a  few  minor  differences 
between  the  NYSE  Alternext  and  NYSE 
trading  rules.  For  example,  rules  related 
to  Registered  Competitive  Market 
Makers,  Competitive  Traders,  and 
Registered  Options  Representatives  or 
Principals  have  not  been  adopted,  since 
these  categories  of  market  participants 
will  not  exist  on  NYSE  Alternext. 
Similarly,  NYSE  Alternext  will  be 
retaining  the  Amex’s  specialist  net 
capital  requirements  26  reflecting  NYSE 
Alternext’s  trading  of  smaller 
capitalized  stocks  than  NYSE.  Also, 
because  ETFs,  bonds,  and  structured 
products  will  not  trade  on  the  NYSE 
Alternext  trading  systems,  rules  relating 
to  these  categories  of  securities  have  not 
been  adopted.  Finally,  certain  NYSE 
rules  that  are  obsolete  will  not  be 
adopted  for  the  NYSE  Alternext  rule  set. 

The  Exchange  does  not  intend  to  list 
any  securities  that  are  listed  on  NYSE  or 
to  trade  any  securities  pursuant  to 
unlisted  trading  privileges  (“UTP”).  The 
Exchange  may  in  the  future  determine 
to  trade  securities  listed  on  other 
exchanges  on  a  UTP  basis,  subject  to 
certain  technical  adjustments  to  the 
NYSE  Alternext  Trading  Systems 
necessary  to  support  such  trading. 
However,  the  Exchange  will  not  trade 
NYSE-listed  securities  on  a  UTP  basis 
and  will  not  trade  pursuant  to  UTP  any 
securities  that  might  in  the  future  be 
traded  on  the  NYSE  pursuant  to  UTP.27 

The  Exchange  proposes  to 
discontinue  the  listing  and  trading 
(including  UTP  trading)  of  exchange- 
traded  funds  (“ETFs”)  and  certain  other 
structured  products,  including  index 
and  currency  warrants.  All  listing  and 
trading  of  such  products  would  be 
transferred  to  NYSE  Area.  The  Exchange 
also  proposes  to  discontinue  trading  of 
bonds  currently  listed  on  the  Exchange, 
which  could  then  trade  on  NYSE  Bonds, 
a  facility  of  NYSE.  The  Exchange  has 
stated  that  the  transfer  of  ETFs,  bonds, 
and  structured  products  will  be 
accomplished  as  soon  as  practicable 
after  the  closing  of  the  Mergers.  Because 
movement  of  these  listings  might  not  be 
completed  by  the  date  of  the  Equities 
Relocation,  such  products  would 
continue  to  be  traded  on  the  86  Trinity 
Trading  Systems  until  the  transfer  of  the 
listings  can  be  completed.  If  an  issuer  of 


25  See  Securities  Act  Release  No.  53539  (March 

22,  2006),  71  FR  16353  (March  31,  2006)  (SR- 
NYSE-2004-05)  (“Hybrid  Market  Approval 
Order”).  *• 

26  See  proposed  NYSE  Alternext  Equities  Rule 
104.20. 

27  The  Exchange  has  stated  that  NYSE  does  not 
currently  trade  any  securities  pursuant  to  UTP.  See 
Notice,  73  FR  at  46076. 


an  ETF,  structured  product,  or  bond 
does  not  wish  to  move  its  listing  to 
NYSE  Area  or  NYSE  Bonds,  as  the  case 
may  be,  such  issuer  would  have  the 
opportunity  to  seek  a  listing  on  another 
market. 

Following  the  Equities  Relocation, 
certain  securities  listed  and  traded  on 
the  Exchange  would  not  be  eligible  to 
trade  on  NYSE  Alternext  because  of  a 
“sub-penny  trading  condition” 
described  in  proposed  NYSE  Alternext 
Equities  Rule  123D(3).  Any  such 
security  would  continue  to  be  listed  on 
the  Exchange  but  subject  to  a  non- 
regulatory  trading  halt.  Trading  in  that 
security  would  be  routed  to  NYSE  Area 
and  handled  in  accordance  with  the 
rules  governing  that  market. 

Because  NYSE  Alternext  will  operate 
on  the  same  trading  systems  as  NYSE, 
future  market  structure  changes  made  to 
the  NYSE  system  would  also  affect 
trading  on  NYSE  Alternext.  The 
Exchange  has  represented  that,  as 
changes  made  to  the  shared  platform  are 
implemented,  both  NYSE  and  NYSE 
Alternext  will,  as  necessary,  submit 
parallel  proposed  rule  changes  pursuant 
to  Section  19(b)(1)  of  the  Act. 

D.  Transitional  Rules 

The  Exchange  also  proposes  to  amend 
the  legacy  Amex  rules  and  include 
provisions  in  the  new  NYSE  Alternext 
rules  to  clarify  which  rule  set  governs 
the  conduct  of  trading  following  the 
Mergers.  Proposed  Amex  Rule  0 
provides  that  all  transactions  conducted 
on  or  through  the  86  Trinity  Trading 
Systems  would  continue  to  be  governed 
by  the  legacy  rules  of  the  Exchange, 
including  Amex  Rules  1-1605,  the 
Amex  Company  Guide,  and  AEMI  Rules 
1-1500  (collectively,  the  “86  Trinity 
Rules”).  Proposed  NYSE  Alternext 
Equities  Rule  0  provides  that  all  trading 
conducted  on  the  NYSE  Alternext 
Trading  Systems  following  relocation  to 
11  Wall  Street  would  be  governed  by  the 
NYSE  Alternext  Equities  Rules,  except 
to  the  extent  any  86  Trinity  Rules  are 
specifically  designated  as  applying. 

Proposed  Amex  Rule  0  and  NYSE 
Alternext  Equities  Rule  0  also  provide 
that  proposed  NYSE  Alternext  Equities 
Rules  475-477,  which  address 
disciplinary  matters  and  are  based  on 
NYSE  Rules  475-477,  will  apply  to  all 
NYSE  Alternext  members  and  member 
organizations  and  will  govern  trading  on 
both  the  86  Trinity  and  NYSE  Alternext 
Trading  Systems.28  Following 


28 The  Exchange  has  submitted  additional  filings 
addressing  its  rules  and  procedures  for  certain 
legacy  disciplinary  matters.  See  Securities 
Exchange  Act  Release  No.  58286  (August  1,  2008), 
73  FR  46097  (August  7,  2008)  (SR-Amex-2008-64). 
In  addition,  the  Exchange  intends  to  submit  in  the 
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completion  of  the  Options  Relocation, 
the  86  Trinity  Rules — including  Araex 
Rule  0 — would  no  longer  be  operative 
and  would  be  rescinded  by  the 
Exchange. 

III.  Discussion 

The  Commission  has  carefully 
reviewed  the  proposed  rule  change  and 
finds  that  it  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.29  In 
particular,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(5)  of  the  Act,30  which, 
among  other  things,  requires  that  the 
rules  of  a  national  securities  exchange 
be  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission  also 
finds  that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(8)  of  the 
Act,31  which  requires  that  the  rules  of 
an  exchange  not  impose  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  The  Commission 
notes  that  the  proposed  rules  for  the 
new  NYSE  Alternext  market  relating  to 
membership,  member  firm  conduct,  and 
equities  trading  are  substantially  similar 
to  existing  NYSE  rules,  which  have  been 
previously  subject  to  notice  and 
comment  and,  where  appropriate, 
approved  by  the  Commission.32 

This  approval  is  based  on  the 
Commission’s  understanding  that  the 
equity  trading  system  of  NYSE  Alternext 
will  not  trade  any  securities  that  are 
traded  on  NYSE.  If  in  the  future  NYSE 
Alternext  wishes  to  trade  any  security 
that  is  also  traded  on  NYSE,  NYSE 
Alternext  must  first  file  with  the 
Commission  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the  Act. 

All  Amex  members  will,  upon  the 
closing  of  the  Mergers,  be  approved  as 
members  of  NYSE  Alternext.  However, 
since  the  new  NYSE  Alternext 
membership  qualification  rules  are  not 


near  future  a  proposal  to  adopt  Disciplinary  Rule 
478T,  which  would  govern  the  temporary 
disciplinary  procedures  applicable  to  certain  legacy 
disciplinary  proceedings. 

29  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  See  15  U.S.C.  78c(f). 

30 15  U.S.C.  78f(b)(5). 

31 15  U.S.C.  78f(b)(8). 

32  See  Hybrid  Market  Approval  Order,  supra  note 


identical  to  the  current  Amex  rules,  the 
Exchange  has  proposed  a  six-month 
grace  period  for  members  to  meet  the 
new  requirements  and  for  members  to 
take  any  necessary  examinations.  The 
Commission  believes  this  is  a 
reasonable  accommodation  for  existing 
members  of  the  Exchange  that  meet  the 
current  membership  requirements  but 
which  might  not  immediately  be  able  to 
satisfy  the  new  membership 
requirements. 

Finally,  the  Commission  believes  that 
the  transitional  rules  proposed  by  the 
Exchange  are  consistent  with  the  Act. 
They  appear  reasonably  designed  to 
promote  an  orderly  transition  by  Amex 
members  from  the  86  Trinity  Trading 
Systems  to  the  NYSE  Alternext  Trading 
Systems. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,33  that  the 
proposed  rule  change  (SR-Amex-2008- 
63)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.34 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-23766  Filed  10-7-08;  8:45  am] 

BILLING  CODE  8011-O1-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58687;  File  No.  SR-BSE- 
2008-42] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  Order  Granting 
Approval  of  a  Proposed  Rule  Change 
Relating  to  the  Appointment  of  Market 
Makers  on  the  Boston  Options 
Exchange  Facility 

September  30,  2008. 

On  August  19,  2008,  the  Boston  Stock 
Exchange,  Inc.  (“BSE”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”) 1  and  Rule 
19b-4  thereunder,2  a  proposed  rule 
change  to  modify  the  rules  of  the  Boston 
Options  Exchange  Group,  LLC  (“BOX”) 
to:  (i)  clarify  that  a  Market  Maker 
seeking  to  withdraw  from  a  particular 
appointment  will  be  required  to  provide 
BOX  with  at  least  three  business  days’ 
written  notice  of  such  withdrawal 
regardless  of  how  long  the  Market 
Maker  held  such  appointment,  by 


33 15  U.S.C.  78s (b)(2). 

34  17  CFR  200.30-3(a)(12). 
1 15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b— 4. 


removing  conflicting  language  in  BOX 
Rule  4(f)  of  Chapter  VI  that  requires 
Market  Makers  to  maintain  active 
markets  in  all  classes  in  which  the 
Market  Maker  is  appointed  for  a  period 
of  at  least  six  months;  and  (ii)  revise  the 
formatting  of  Supplementary  Material  to 
Chapter  VI,  Section  5(c)(ii)  of  the  BOX 
rules. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  August  28,  2008. 3  The 
Commission  received  no  comments  on 
the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange4  and,  in  particular,  the 
requirements  of  Section  6  of  the  Act 5 
and  the  rules  and  regulations 
thereunder.  Specifically,  the 
Commission  finds  that  the  proposal  is 
consistent  with  Section  6(b)(5)  of  the 
Act,6  in  that  the  proposal  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system.  The  Commission  believes  that 
the  proposed  rule  change  will  eliminate 
ambiguity  within  BOX’s  rules  and 
provide  greater  clarity  concerning 
Market  Maker  appointments  and 
requests  to  withdraw  from  such 
appointments. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,7  that  the 
proposed  rule  change  (File  No.  SR- 
BSE— 2008— 42)  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.8 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-23759  Filed  10-7-08;  8:45  am] 

BILLING  CODE  8011-01-P 


3  See  Securities  Exchange  Act  Release  No.  58408 
(August  22,  2008),  73  FR  50845. 

4  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

5 15  U.S.C.  78f. 

6 15  U.S.C.  78f(b)(5). 

7 15  U.S.C.  78s(b){2). 

8 17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58659;  File  No.  SR-CBOE- 
2008-96] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  of 
Proposal  To  Permit  $1  Strikes  for  MNX 
Options 

September  26,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)1  and  Rule  19b-4  thereunder,2 
notice  is  herehy  given  that  on 
September  16,  2008,  the  Chicago  Board 
Options  Exchange,  Incorporated 
(“Exchange”  or  “CBOE”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  proposes  to 
amend  certain  of  its  rules  to  allow  the 
Exchange  to  list  options  on  the  Mini- 
Nasdaq-100  Index  (“MNX),  which  is 
based  on  1/lOth  the  value  of  the 
Nasdaq-100  Index,  at  $1  strike  price 
intervals.  The  text  of  the  rule  proposal 
is  available  on  the  Exchange’s  Web  site 
( http://wi\rw.cboe.org/legal ),  at  the 
Exchange’s  Office  of  the  Secretary  and 
at  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  those 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 


1 15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b— 4. 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Rule  24.9,  Terms  of 
Index  Option  Contracts,  by  adding  a 
new  interpretation  that  would  allow  the 
Exchange  to  list  options  on  the  Mini- 
Nasdaq-100  Index  (“MNX”  or  “Mini- 
NDX”),  which  is  based  on  1/I0th  the 
value  of  the  Nasdaq-100  Index,  at  $1  or 
greater  strike  price  intervals.3 

Specifically,  the  Exchange  proposes 
that  the  minimum  strike  price  interval 
Mini-NDX  options  will  be  0.01  point 
($1.00).  The  Exchange  believes  that  $1 
strike  price  intervals  in  Mini-NDX 
option  series  will  provide  investors  with 
greater  flexibility  by  allowing  them  to 
establish  positions  that  are  better 
tailored  to  meet  their  investment 
objectives.  This  is  consistent  with 
existing  Exchange  rules  and  practices 
that  allow  the  Exchange  to  list  series  at 
$1  or  greater  strike  price  intervals  in 
similar  options  products.  For  example, 
Rule  24.9.01(b)  allows  the  Exchange  to 
list  series  on  options  based  on  one-one 
hundredth  (l/100th)  of  the  value  of  the 
Dow  Jones  Industrial  Average  Index  at 
no  less  than  $0.50  intervals.4  Similarly, 
Rule  24.9.01(f)  allows  the  Exchange  to 
list  strike  price  intervals  at  no  less  than 
$1  for  options  on  the  CBOE  S&P  500 
BuyWrite  Index  (l/10th  value).5  In 
addition.  Rule  24.9.11  allows  the 
Exchange  to  list  strike  price  intervals  at 
no  less  than  $1  for  the  reduced-value 
version  of  the  Standard  &  Poor’s  S&P 
500  Stock  Index  option  (“Mini-SPX 
option”),  which  is  based  on  l/l 0th  the 
value  of  the  S&P  500  Index.6 

For  initial  series,  the  Exchange  would 
list  at  least  two  strike  prices  above  and 
two  strike  prices  below  the  current 
value  of  the  MNX  at  or  about  the  time 
a  series  is  opened  for  trading  on  the 
Exchange.  As  part  of  this  initial  listing, 
the  Exchange  would  list  strike  prices 
that  are  within  5  points  from  the  closing 
value  of  the  MNX  on  the  preceding  day. 

As  for  additional  series,  the  Exchange 
would  be  permitted  to  add  additional 


3  Currently,  under  Interpretation  and 
Policy. 01  (a)(xxv)  to  Rule  24.9,  the  Exchange  has 
authority  to  list  Mini-NDX  options  at  $2.50  strike 
price  intervals. 

4  See  Securities  Exchange  Act  Release  No.  34- 
39011  (September  3,  1997),  62  FR  47840  (September 
11,  1997)  (SR-CBOE-1997-26). 

5  See  Securities  Exchange  Act  Release  No.  34- 
58207  (July  29,  2008),  73  FR  43963  (July  22,  2008) 
(SR-CBOE-2008-26). 

6  See  Securities  Exchange  Act  Release  Nos.  52625 
(October  18,  2005),  70  FR  61479  (October  24,  2005) 
(SR-CBOE-2005-8 1 )  and  57049  (December  27. 
2007),  73  FR  528  (January  3,  2008)  (SR-CBOE- 
2007-125). 


series  when  the  Exchange  deems  it 
necessary  to  maintain  an  orderly 
market,  to  meet  customer  demand  or 
when  the  underlying  MNX  moves 
substantially  from  the  initial  exercise 
price  or  prices.  To  the  extent  that  any 
additional  strike  prices  are  listed  by  the 
Exchange,  such  additional  strike  prices 
shall  be  within  thirty  percent  (30%) 
above  or  below  the  closing  value  of  the 
MNX.  The  Exchange  would  also  be 
permitted  to  open  additional  strike 
prices  that  are  more  than  30%  above  or 
below  the  current  MNX  value  provided 
that  demonstrated  customer  interest 
exists  for  such  series,  as  expressed  by 
institutional,  corporate  or  individual 
customers  or  their  brokers.  Market- 
Makers  trading  for  their  own  account 
would  not  be  considered  when 
determining  customer  interest.  In 
addition  to  the  initial  listed  series,  the 
Exchange  may  list  up  to  sixty  (60) 
additional  series  per  expiration  month 
for  each  series  in  Mini-NDX  options.  In 
addition,  the  Exchange  proposes  that  it 
shall  not  list  LEAPS  on  Mini-NDX 
options  at  intervals  less  than  $5. 

The  Exchange  is  also  proposing  to  set 
forth  a  delisting  policy  with  respect  to 
Mini-NDX  options.  Specifically,  the 
Exchange  would,  on  a  monthly  basis, 
review  series  that  are  outside  a  range  of 
five  (5)  strikes  above  and  five  (5)  strikes 
below  the  current  value  of  the  MNX  and 
delist  series  with  no  open  interest  in 
both  the  put  and  the  call  series  having 
a:  (i)  Strike  higher  than  the  highest 
strike  price  with  open  interest  in  the  put 
and/or  call  series  for  a  given  expiration 
month;  and  (ii)  strike  lower  than  the 
lowest  strike  price  with  open  interest  in 
the  put  and/or  call  series  for  a  given 
expiration  month. 

Notwithstanding  the  proposed 
delisting  policy,  customer  requests  to 
add  strikes  and/or  maintain  strikes  in 
Mini-NDX  options  in  series  eligible  for 
delisting  shall  be  granted. 

Further,  in  connection  with  the 
proposed  delisting  policy,  if  the 
Exchange  identifies  series  for  delisting, 
the  Exchange  shall  notify  other  options 
exchanges  with  similar  delisting 
policies  regarding  eligible  series  for 
listing,  and  shall  work  with  such  other 
exchanges  to  develop  a  uniform  list  of 
series  to  be  delisted,  so  as  to  ensure 
uniform  series  delisting  of  multiply 
listed  Mini-NDX  options. 

It  is  expected  that  the  proposed 
delisting  policy  for  Mini-NDX  options 
will  be  adopted  by  other  options 
exchanges  that  list  and  trade  Mini-NDX 
options. 

The  Exchange  also  proposes  to  add 
new  Interpretation  and  Policy  .13  to 
Rule  5.5,  Series  of  Option  Contracts 
Open  for  Trading,  which  would  be  an 
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internal  cross  reference  stating  that  the 
intervals  between  strike  prices  for  Mini- 
NDX  option  series  would  be  determined 
in  accordance  with  proposed  new 
Interpretation  and  Policy  .01(h)  to  Rule 
24.9. 

Capacity 

CBOE  has  analyzed  its  capacity  and 
represents  that  it  believes  the  Exchange 
and  the  Options  Price  Reporting 
Authority  have  the  necessary  systems 
capacity  to  handle  the  additional  traffic 
associated  with  the  listing  and  trading 
of  $1  strikes  or  greater  for  Mini-NDX 
options. 

2.  Statutory  Basis 

The  Exchange  believes  this  rule 
proposal  is  consistent  with  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  and  the  rules  and  regulations 
under  the  Act  applicable  to  a  national 
securities  exchange  and,  in  particular, 
the  requirements  of  Section  6(b)  of  the 
Act.7  Specifically,  the  Exchange 
believes  that  the  proposed  rule  change 
is  consistent  with  the  Section  6(b)(5) 

Act 8  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts  and,  in  general,  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  proposal. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-reguiatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 


7 15  U.S.C.  78f(b). 

8 15  U.S.G.  78f(b){5). 


B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/sro.shtml)-,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
No.  SR-CBOE-2008-96  on  the  subject 
line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-CBOE-2008-96.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-CBOE-2008-96  and  should 
be  submitted  on  or  before  October  29, 
2008. 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.9 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-23757  Filed  10-7-08;  8:45  am] 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58700;  File  No.  SR-CBOE- 
2008-100] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  to  Amend  its  Fees 
Schedule 

October  1,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),1  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on 
September  22,  2008,  Chicago  Board 
Options  Exchange,  Incorporated 
(“Exchange”  or  “CBOE”)  filed  with  the 
Securities  and  Exchange  Commission 
(the  “Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Exchange  has  designated  this  proposal 
as  one  establishing  or  changing  a  due, 
fee,  or  other  charge  imposed  by  CBOE 
under  Section  19(b)(3)(A)(ii)  of  the  Act 3 
and  Rule  19b — 4(f)(2)  thereunder.4  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Fees  Schedule  to  establish  fees  for 
transactions  in  CBOE  S&P  500  BuyWrite 
Index  (1  /10th  value)  (“BXO”)  options 
and  CBOE  S&P  500  Three-Month 
Realized  Volatility  (“RUH”)  options. 
The  text  of  the  proposed  rule  change  is 
available  on  the  Exchange’s  Web  site 
(http://i\rwi\\cboe.org/Legal),  at  the 
Exchange’s  Office  of  the  Secretary  and 
at  tho-Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


9 17  CFR  200.30-3(a)(12). 

1 15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b— 4. 

9 15  U.S.C.  78s(b)(3)(A)(ii). 
4  17  CFR  240.19b-4(f)(2). 
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statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 

The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  recently  received 
approval  to  list  and  trade  options  on 
BXO  and  RUH,  both  of  which  are 
calculated  by  the  Exchange.5  The 
purpose  of  this  rule  change  is  to 
establish  transaction  fees  for  these  new 
products.  The  Exchange  states  that  the 
proposed  transactions  fees  for  BXO 
options  and  RUH  options  are  identical 
to  those  established  for  options  on 
volatility  indexes.6 

The  amount  of  the  transactions  fees 
for  BXO  and  RUH  options  shall  be  as 
follows: 

•  SO. 20  per  contract  for  Market- 
Maker,  Designated  Primary  Market- 
Maker  and  Remote  Market-Maker 
transactions;  7 

•  SO. 20  per  contract  for  member  firm 
proprietary  transactions; 

•  $0.25  per  contract  for  manually 
executed  broker-dealer  transactions; 

•  $0.45  per  contract  for  electronically 
executed  broker-dealer  transactions; 

•  $0.40  per  contract  for  voluntary 
professional  transactions; 

•  $0.40  per  contract  for  customer 
transactions;  and 

•  $0.10  per  contract  CFLEX  surcharge 
fee. 

The  Exchange  also  proposes  to  adopt 
a  $.06  per  contract  surcharge  fee  on  all 
non-public  customer  transactions  in 
BXO  and  RUH  options  to  help  the 
Exchange  recoup  license  fees  the 
Exchange  pays  to  the  reporting 
authority.  The  proposed  surcharge  fee  is 
identical  to  the  surcharge  fee  currently 
assessed  non-public  customer 
transactions  in  options  on  the  S&P  100 
Index  (“OEX”  and  “XEO”),  S&P  500 
Index  (“SPX”)  and  volatility  indexes. 

The  Exchange’s  Liquidity  Provider 
Sliding  Scale  8  shall  apply  to  transaction 


5  See  Securities  Exchange  Act  Release  Nos.  58207 
(July  22,  2008),  73  FR  43963  (July  29,  2008)  (SR- 
CBOE--2008-26)  and  58171  (Julv  16.  2008).  73  FR 
422841  (July  23,  2008)  (SR-CBOE-2008-31). 

HFor  purposes  of  CBOE’s  Fees  Schedule.  RUH 
options  shall  be  treated  as  index  options. 

7  This  is  the  standard  rate  that  is  subject  to  the 

Liquidity  Provider  Sliding  Scale  as  set  forth  in 

Footnote  10  to  the  Fees  Schedule. 

B  See  Footnote  10  of  the  Fees  Schedule. 


fees  in  BXO  and  RUH  options,  but  the 
Exchange’s  marketing  fee9  shall  not 
apply.  The  Exchange  believes  the  rule 
change  will  further  the  Exchange’s  goal 
of  introducing  new*  products  to  the 
marketplace  that  are  competitively 
priced.10 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the 
Act,11  in  general,  and  furthers  the 
objectives  of  Section  6(b)(4) 12  of  the 
Act,  in  particular,  in  that  it  is  designed 
to  provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  CBOE  members  and  other 
persons  using  its  facilities. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  proposal. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  establishes  or  changes  a  due,  fee, 
or  other  charge  imposed  by  the 
Exchange,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act13  and  subparagraph  (f)(2)  of  Rule 
19b-4  14  thereunder.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,' the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 


9  See  Footnote  6  of  the  Fees  Schedule. 

10  Linkage  order  fees  are  inapplicable  for  options 
on  CBOE’s  proprietary  products. 

11 15  U-.S.C.  78f(b). 

12 15  U.S.C.  78f(b){4). 

13  15  U.S.C.  78s(b)(3)(A). 

14  17  C.F.R.  240.19b— 4(f)(2). 


Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://v\rww. sec.gov/ 
rules/sro.shtmiy,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-CBOE-2008-100  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-CBOE-2008-100.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  ( http://www.sec.gov/ 
rules /sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  100  F  Street.  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-CBOE-2008-100  and 
should  be  submitted  on  or  before 
October  29,  2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.15 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-23763  Filed  10-7-08:  8:45  am] 

BILLING  CODE  8011-01-P 


15  17  CFR  200.30-3(a)(12). 
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Self-Regulatory  Organizations; 

Financial  Industry  Regulatory 
Authority,  Inc.;  Order  Granting 
Approval  of  Proposed  Rule  Change  To 
Establish  a  Membership  Waive-in 
Process  and  Fee  Waiver  for  Certain 
NYSE  Alternext  U.S.  LLC  Member 
Organizations 

October  1,  2008. 

I.  Introduction 

On  July  30,  2008,  the  Financial 
Industry  Regulatory  Authority,  Inc. 
(“FINRA”)  (f/k/a  National  Association 
of  Securities  Dealers,  Inc.  (“NASD”)) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”) 1  and  Rule 
19b-4  thereunder,2  a  proposed  rule 
change  to  establish  a  membership 
waive-in  process  and  fee  waiver  for 
certain  NYSE  Alternext  members.  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
August  11,  2008. 3  The  Commission 
received  no  comments  on  the  proposal. 
This  order  approves  the  proposed  rule 
change. 

II.  Description  of  the  Proposal 

As  discussed  in  a  separate  proposed 
rule  change,4  on  January  17,  2008,  the 
Amex  Membership  Corporation  and 
NYSE  Euronext  entered  into  an 
Agreement  and  Plan  of  Merger  whereby, 
through  a  series  of  mergers  (“Mergers”), 
NYSE  Euronext  will  acquire  the 
American  Stock  Exchange  LLC 
(“Amex”).  As  a  result  of  these  Mergers, 
Amex  will  become  a  wholly-owned 
subsidiary  of  NYSE  Group  and  renamed 
NYSE  Alternext  U.S.  LLC  (“NYSE 
Alternext”). 

As  described  in  a  separate  filing,5  the 
New  York  Stock  Exchange  LLC 
(“NYSE”)  intends  to  (1)  require 
mandatory  FINRA  and  NYSE 
membership  for  NYSE  Alternext 
member  organizations  (other  than  those 
that  exclusively  trade  options);  (2)  adopt 
a  series  of  member  conduct  rules  for 
NYSE  Alternext  member  organizations 

1 15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b— 4. 

3  See  Securities  Exchange  Act  Release  No.  58291 
(August  1,  2008),  73  FR  46661  (August  11,  2008) 
(SR— F1NRA-2008— 043). 

4  See  Securities  Exchange  Act  Release  No.  58284 
(August  1,  2008),  73  FR  46086  (August  7,  2008) 
(SR-Amex-2008— 62). 

5  See  Securities  Exchange  Act  Release  No.  58290 

(August  1,  2008),  73  FR  46676  (August  11,  2008) 

(SR-NYSE— 2008-70). 


that  are  substantively  identical  to  the 
Incorporated  NYSE  Rules  that  are  the 
subject  of  an  agreement  among  FINRA, 
NYSE,  and  NYSE  Regulation,  Inc., 
pursuant  to  Rule  17d-2  under  the  Act 
(“17d-2  Agreement”);  and  (3)  amend 
the  17d— 2  Agreement  to  include  NYSE 
Alternext  as  a  party  to  that  agreement  so 
that  FINRA  will  assume  regulatory 
responsibility  consistent  with  the  terms 
of  that  agreement  for  the  NYSE 
Alternext  Equities  rules  that  are 
substantively  identical  to  the 
Incorporated  NYSE  Rules. 

In  furtherance  of  these  efforts,  FINRA 
proposes  a  membership  waive-in 
process  for  certain  NYSE  Alternext 
member  organizations,  similar  to  the 
process  for  NYSE  member 
organizations.6  Proposed  IM-1013-2 
would  apply  to  any  NYSE  Alternext 
member  organization  that  holds  a  valid 
86  Trinity  Permit 7  as  of  the  date  such 
firm  transfers  its  equities  operations  to 
the  NYSE  Alternext  trading  systems  at 
11  Wall  Street8  and  that  is  not  currently 
a  FINRA  member. 

FINRA  recognizes  that  the  Amex  and 
NYSE  have  comprehensive  membership 
applications  and  review  processes  based 
on  similar  principles  and  standards  to 
that  of  FINRA.  As  such,. those  NYSE 
Alternext  member  organizations  that 
will  become  FINRA  members  already 
have  been  subjected  to  an  extensive 
screening  process.  The  waive-in  process 
would  make  each  such  firm  eligible  to 
automatically  become  a  FINRA  member 
and  to  automatically  register  all 
associated  persons  whose  registrations 
are  approved  with  NYSE  Alternext  in 
registration  categories  recognized  by 
FINRA  upon  submission  to  FINRA’s 
Member  Regulation  Department 
(“Department”)  of  a  signed  waive-in 

B  FINRA  previously  established  a  waive-in 
process  to  expedite  the  approval  of  membership 
applications  of  NYSE-only  member  organizations 
that  were  required  to  become  FINRA  members.  That 
process  is  set  forth  in  IM-1043-1  (Membership 
Waive-in  Process  for  Certain  New  York  Stock 
Exchange  Member  Organizations).  See  Securities 
Exchange  Act  Release  No.  56653  (October  12,  2007), 
72  FR  59127  (October  18,  2007)  (SR-NASD-2007- 
056). 

7  An  “86  Trinity  Permit"  will  authorize  any 
owner,  lessee,  or  nominee  of  an  Amex  Regular 
Member  or  Options  Principal  Member  (“OPM"); 
Amex  limited  trading  permit  holder;  or  Amex 
associate  members  who  was  authorized  to  trade  on 
the  Amex  immediately  before  the  Mergers  to 
continue  to  trade  at  NYSE  Alternext’s  systems  and 
facilities  at  86  Trinity  Place,  New  York,  New  York 
(“86  Trinity  Trading  Systems”). 

8  In  connection  with  the  Mergers,  NYSE  Euronext 
intends  to  relocate  all  equities  trading  previously 
conducted  on  the  86  Trinity  Trading  Systems  to  11 
Wall  Street,  New  York,  New  York.  See  Securities 
Exchange  Act  Release  No.  58265  (July  30,  2008),  73 
FR  46075  (August  7,  2008)  (SR-Amex-2008-63). 


membership  application  (“Waive-in 
Application”).9 

Associated  persons  of  the  NYSE 
Alternext  member  organizations  will  be 
automatically  registered  with  FINRA 
only  for  those  registration  categories 
that  are  recognized  jointly  by  FINRA 
and  NYSE  Alternext — e.g.  ,  a  General 
Securities  Representative  (Series  7); 
provided,  however,  that  the  firm  must, 
upon  approval  of  FINRA  membership, 
submit  an  amended  Form  U4  for  each 
such  associated  person,  denoting  the 
corresponding  FINRA  registration 
category(ies)  for  such  person.  A  list  of 
those  registration  categories  is  included 
as  part  of  the  Waive-in  Application.  For 
those  associated  persons  registered  in  a 
category  recognized  only  by  NYSE 
Alternext,  FINRA  will  acknowledge 
such  registrations  to  permit  such 
persons  to  continue  to  function  in  the 
capacity  for  which  they  are  registered. 

The  Waive-in  Application  would 
require  the  following  information: 

(1)  General  company  information, 
including  Central  Registration 
Depository  (“CRD”)  Number  and 
contact  person; 

(2)  An  attestation  that  all  information 
on  the  applicant’s  CRD  form,  as  of  the 
date  of  submission  of  the  Waive-in 
Application,  is  accurate  and  complete 
and  fully  reflects  all  aspects  of  the 
applicant’s  current  business,  including, 
but  not  limited  to,  ownership  structure, 
management,  product  lines,  and 
disclosures; 

(3)  The  identity  of  the  firm’s 
Executive  Representative; 

(4)  Completed  and  signed  Entitlement 
Forms  (unless  previously  submitted); 

(5)  A  signed  FINRA  Membership 
Agreement;  and 

(6)  Representations  that  the 
applicant’s  Uniform  Application  for 
Broker-Dealer  Registration  will  be 
amended  as  needed  to  keep  current  and 
accurate;  that  all  individual  and  entity 
registrations  with  FINRA  will  be  kept 
current;  and  that  all  information  and 
statements  contained  in  the  Waive-in 
Application  are  current,  true,  and 
complete. 

The  Waive-in  Application  must  be 
reviewed  within  three  business  days  of 
receipt  and,  if  complete,  the  Department 

NYSE  is  proposing  a  60-day  grace  period  for 
such  NYSE  Alternext  member  organizations  to 
apply  for  and  be  approved  for  FINRA  membership. 
See  Securities  Exchange  Act  Release  No.  58290, 
supra  note  5.  In  coordination  with  this  proposal 
and  with  respect  to  the  requirement  in  Incorporated 
NYSE  Rule  2.  FINRA  would  permit  a  60-day  grace 
period  within  which  these  member  organizations 
must  apply  for  and  be  approved  for  FINRA 
membership.  Such  grace  period  would  run  from  the 
date  that  the  NYSE  Alternext  member  organization 
transfers  its  equities  operations  to  NYSE  Alternext 
Trading  Systems. 
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would  issue  a  letter  notifying  the 
applicant  that  it  has  been  approved  for 
membership.  The  Membership 
Agreement  would  become  effective  on 
the  date  of  such  notification  letter. 

Any  NYSE  Alternext  member 
organization  admitted  pursuant  to 
proposed  IM-1013-2,  being  a  member 
organization  of  both  NYSE  and  NYSE 
Alternext,  would  be  subject  to  the 
consolidated  FINRA  rules,10  the  NYSE 
rules  incorporated  by  FINRA,11  the 
FINRA  By-Laws  and  Schedules  to  By- 
Laws,  including  Schedule  A 
(Assessments  and  Fees),  and  NASD 
Rules  8000  (Investigations  and 
Sanctions)  and  9000  (Code  of 
Procedure)  series,  provided  that  its 
NYSE  or  NYSE  Alternext  securities 
business  is  limited  to  floor-based 
activities  in  either  NYSE-traded  or 
NYSE  Alternext-traded  securities,  or 
routing  away  to  other  markets  orders 
that  are  ancillary  to  its  core  NYSE  or 
NYSE  Alternext  floor  business  under 
NYSE  Rule  70.40  or  NYSE  Alternext 
Equities  Rule  70.40  (“permitted  floor 
activities”).12 

If  an  NYSE  Alternext  member 
organization  admitted  pursuant  to 
proposed  IM-1013-2  seeks  to  expand  its 
business  operations  to  include  any 
activities  other  than  the  permitted  floor 
activities  or  makes  changes  to  its 
securities  business  that  would  otherwise 
require  FINRA  membership,  such  firm 
must  apply  for  and  receive  approval  to 
engage  in  such  business  activity 
pursuant  to  NASD  Rule  1017.  Upon 
approval  of  such  business  expansion, 
the  firm  would  become  subject  to  all 
NASD  Rules,  in  addition  to  the 
consolidated  FINRA  rules  and  those 
NYSE  rules  incorporated  by  FINRA. 

Associated  persons  of  an  NYSE 
Alternext  member  organization 
admitted  to  FINRA  pursuant  to 
proposed  IM-1013-2  would  be  subject 
to  the  same  set  of  rules  as  the  firm  with 


10 FINRA  is  proposing  that  firms  admitted  to 
FINRA  membership  under  IM-1013-1  be  subject  to 
the  consolidated  FINRA  rules.  See  Securities 
Exchange  Act  Release  No.  58206  (July  22,  2008),  73 
FR  43808  (July  28,  2008). 

11  FINRA  proposes  to  grant  NYSE  Alternext 
waive-in  member  organizations  a  six-month  period 
to  comply  with  Incorporated  NYSE  Rule's  311-313. 

12  For  purposes  of  this  order,  activities  that  are 
ancillary  to  a  Floor  broker's  core  business  include 
(i)  routing  orders  in  NYSE-traded  or  NYSE 
Alternext-traded  securities  to  an  away  market  for 
any  reason  relating  to  their  ongoing  Floor  activity, 
including  regulatory  compliance  or  meeting  best- 
execution  obligations:  or  (ii)  provided  that  the 
majority  of  transactions  effected  by  the  firm  are 
effected  on  NYSE,  sending  to  other  markets  orders 
in  NYSE-traded.  NYSE  Alternext-traded,  or  non- 
NYSE-traded  securities  and/or  futures  if  such 
orders  relate  to  hedging  positions  in  NYSE-traded 
or  NYSE  Alternext-traded  securities,  or  are  part  of 
arbitrage  or  program  trade  strategies  that  include 
NYSE-traded  or  NYSE  Alternext-traded  securities. 


which  they  are  associated.  Inasmuch  as 
these  associated  persons  would  not  be 
subject  to  NASD  Rules  1021  or  1031, 
they  would  not  be  required  to  register  in 
a  registration  category  recognized  by 
FINRA.  To  the  extent  that  such  persons 
continue  to  be  associated  solely  with  a 
firm  whose  business  complies  with  the 
limitations  imposed  on  those  firms 
admitted  to  F’INRA  pursuant  to 
proposed  IM-1013-2,  FINRA  is  not 
imposing  any  registration  requirements 
beyond  those  required  by  the  NYSE  or 
NYSE  Alternext.  provided  their 
business  is  confined  in  scope  as 
contemplated  in  proposed  IM-1013-2.13 

Finally,  FINRA  proposes  to  amend 
Interpretive  Material  Section  4(b)(1)  and 
4(e)  of  Schedule  A  of  the  FINRA  By- 
Laws  to  exempt  NYSE  Alternext 
applicants  from  the  assessment  of  a 
FINRA  membership  application  fee  and 
from  fees  for  each  initial  Form  U4  filed 
by  the  applicant  with  FINRA  for  the 
registration  of  a  representative  or 
principal  associated  with  the  firm  at  the 
time  it  submits  its  application  for 
FINRA  membership  pursuant  to 
proposed  IM-1013-2. 

III.  Discussion  and  Commission 
Findings 

The  Commission  has  carefully 
reviewed  the  proposed  rule  change  and' 
finds  that  it  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  association.14  In 
particular,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  1 5 A(b)(2)  of  the  Act,15 
which  requires  a  national  securities 
association  to  be  so  organized  and  have 
the  capacity  to  carry  out  the  purposes  of 
the  Act  and  to  enforce  compliance  by  its 
members  and  persons  associated  with 
its  members  with  the  provisions  of  the 
Act.  Further,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  15A(b)(6)  of  the  Act,10  in 
that  it  is  designed,  among  other  things, 
to  prevent  fraudulent  and  manipulative 
acts  and  practices;  to  promote  just  and 
equitable  principles  of  trade;  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and,  in 


V1  The  licensing  and  other  requirements 
applicable  to  the  NYSE  Alternext  member 
organizations  and  their  associated  persons  are 
subject  to  change  as  part  of  the  process  of 
establishing  the  Consolidated  FINRA  Rulebook. 

14  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule’s 
impact  on  efficiency,  competition,  and  capital 
formation.  See  15  U.S.C.  78c(f). 

15 15  U.S.C.  78o — 3(b)(2). 

16 15  U.S.C.  78o-3(b)(6). 


general,  to  protect  investors  and  the 
public  interest. 

The  Commission  has  previously 
approved  a  similar  waive-in  process  for 
NYSE  members  required  to  become 
FINRA  members.17  This  proposal 
affords  eligible  NYSE  Alternext 
members  and  member  organizations 
with  a  similar  expedited  process  to 
become  FINRA  members,  provided  that 
they  engage  in  permitted  floor  activities 
only.  The  proposal  appears  reasonably 
designed  to  facilitate  the  consolidation 
of  member  firm  regulatory  functions  of 
FINRA,  NYSE,  and  NYSE  Alternext, 
thereby  encouraging  more  efficient 
regulation  of  members  and  their 
associated  persons. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,18  that  the 
proposed  rule  change  (SR-FINRA- 
2008-043)  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.19 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-23839  Filed  10-7-08;  8:45  am] 
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I.  Introduction 

On  March  27,  2008,  the  International 
Securities  Exchange,  LLC  (“ISE”  or  the 
“Exchange”),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (the  “Act”).1  and  Rule  19b-4 
thereunder,2  filed  with  the  Securities 
and  Exchange  Commission  (the 
“Commission”)  the  proposed  rule 
change  relating  to  the  Exchange’s  rules 
governing  doing  business  with  the 
public.  On  July  9,  2008,  the  Commission 
issued  a  release  noticing  the  proposed 


17  See  Securities  Exchange  Act  Release  No.  56653, 
supra  note  6. 

18 15  U.S.C.  78s(b)(2). 
la  17  CFR  200.30-3(a)(12). 

1 15  U.S.C.  78s(b)(l). 

2  17  CFR  240.191)— 4. 
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rule  change,  which  was  published  for 
comment  in  the  Federal  Register  on  July 
16,  2008. 3  The  comment  period  expired 
on  August  6,  2008.  The  Commission  did 
not  receive  any  comment  letters  in 
response  to  the  proposed  rule  change. 

On  May  13,  2008,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.4  This  order  provides  notice  of 
the  proposed  rule  change,  as  modified 
by  Amendment  No.  1,  and  approves  the 
proposed  rule  change  as  amended  on  an 
accelerated  basis. 

II.  Description 

The  Exchange  proposes  to  amend 
certain  Exchange  rules  that  govern  an 
Exchange  member’s  conduct  of  doing 
business  with  the  public.  Specifically, 
the  proposed  rule  change  would  require 
members  to  integrate  the  responsibility 
for  supervision  of  their  public  customer 
options  business  into  their  overall 
supervisory  and  compliance  programs. 

In  addition,  the  proposal  would  require 
members  to  strengthen  their  supervisory 
procedures  and  internal  controls  as 
related  to  their  public  customer  options 
business. 

A.  Integration  of  Options  Supervision 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

The  purpose  of  the  proposed  rule 
change  is  to  create  a  supervisory 
structure  for  options  that  is  similar  to 
that  required  by  New  York  Stock 
Exchange,  Inc.  (“NYSE”)  Rule  342  and 
National  Association  of  Securities 
Dealers,  Inc.  (“NASD”)  Rule  3010.  The 
proposed  rule  change  would  also 
conform  ISE  rules  to  those  of  the 
Chicago  Board  Options  Exchange 
(“CBOE”)  which  has  recently 
eliminated  the  requirement  that 
members  qualified  to  do  a  public 
customer  business  in  options  must 
designate  a  single  person  to  act  as  a 
Senior  Registered  Options  Principal 
(“SROP”)  for  the  member  and  that  each 
such  member  designate  a  specific 


3  See  Securities  Exchange  Act  Release  No.  58129 
(July  9,  2008),  73  FR  40895  (July  16,  2008)  ("Initial 
Notice”). 

4  The  Initial  Notice  did  not  provide  notice  of 

Amendment  No.  1.  Amendment  No.  1  made  minor 

changes  to  the  initial  filing  consisting  of  adding 

clarifying  text  and  fixing  typographical  and  similar 

errors. 


individual  as  a  Compliance  Registered 
Options  Principal  (“CROP”).5  Instead, 
the  rule  requires  members  to  integrate 
the  SROP  and  CROP  functions  into  their 
overall  supervisory  and  compliance 
programs. 

The  SROP  concept  was  first 
introduced  during  the  early  years  of 
development  of  the  listed  options 
market.  Previously,  members  were 
required  to  designate  one  or  more 
persons  qualified  as  Registered  Options 
Principals  (“ROPs”)  to  have  supervisory 
responsibilities  with  respect  to  the 
firms’  options  business.  As  the  number 
of  ROPs  at  larger  firms  began  to 
increase,  an  additional  requirement  was 
imposed  that  firms  designate  one  of 
their  ROPs  as  the  SROP.  This  was 
intended  to  eliminate  confusion  as  to 
where  the  compliance  and  supervisory 
responsibilities  lay  by  centralizing  in  a 
single  supervisory  officer  overall 
responsibility  for  the  supervision  of  a 
firm’s  options  activities.6  Subsequently, 
following  the  recommendation  of  the 
Commission,  the  options  exchanges 
required  firms  to  designate  a  CROP  to  be 
responsible  for  each  firm’s  overall 
compliance  program  with  respect  to  its 
options  activities.7  The  CROP  could  be 
the  same  person  designated  as  a  SROP. 

Since  the  SROP  and  CROP 
requirements  were  first  imposed,  the 
supervisory  function  with  respect  to 
options  activities  of  most  securities 
firms  has  been  integrated  into  the  matrix 
.of  supervisory  and  compliance 
functions  in  respect  of  the  firms’  other 
securities  activities.  This  not  only  • 
reflects  the  maturity  of  the  options 
market,  but  also  recognizes  the  ways  in 
which  the  uses  of  options  themselves 
have  become  more  integrated  with  other 
securities  in  the  implementation  of 
particular  strategies.  By  permitting 
supervision  of  a  firm's  options  activities 
to  be  handled  in  the  same  manner  as  the 
supervision  of  its  securities  and  futures 
activities,  the  proposed  rule  change 
would  ensure  that  supervisory 
responsibility  over  each  segment  of  a 
firm’s  business  is  assigned  to  the  best 
qualified  persons  in  the  firm,  thereby 
enhancing  the  overall  quality  of 
supervision  and  compliance. 

The  proposed  rule  change  would 
allow  firms  the  flexibility  to  assign  such 
supervisory  and  compliance 
responsibilities,  which  formerly  resided 
with  the  SROP  and/or  CROP,  to  more 
than  one  individual.  For  example,  the 


5  See  Securities  and  Exchange  Act  Release  No. 
56492  (September  21.  2007).  72  FR  54952 
(September  27,  2007)  (SR-CBOE-2007-106). 

H  Securities  and  Exchange  Commission.  96th 
Cong.,  1st  Sess.,  Report  of  the  Special  Study  of  the 
Options  Markets  (Comm.  Print  1978)  316  fn.  11. 

7  Id.  at  p.  335. 


proposed  rule  change  would  permit  a 
member  firm  to  designate  certain  ROPs 
to  be  responsible  for  a  variety  of 
supervisory  compliance  functions  such 
as  approving  acceptance  of 
discretionary  accounts,8  approval  of 
communications  to  customers,9  and 
exceptions  to  a  member  firm’s 
suitability  standards  for  trading 
uncovered  short  options.10  A  firm 
would  be  likely  to  do  this  in  instances 
where  the  firm  believes  it  advantageous 
to  do  so  to  enhance  its  supervisory  or 
compliance  structure.  Typically,  a  firm 
may  also  wish  to  divide  these  functions 
on  the  basis  of  geographic  region  or 
functional  considerations.  Rule  601 
would  be  amended  to  clarify  the 
qualification  requirements  of 
individuals  designated  as  ROPs.11  Rule 
602  would  be  amended  to  specify  the 
registration  requirements  of  indi  viduals 
who  accept  orders  from  non-broker- 
dealer  customers.12 

The  proposed  rule  change  would  call 
for  options  discretionary  accounts,  the 
acceptance  of  which  must  be  approved 
by  a  ROP  qualified  individual  (other 
than  the  ROP  who  accepted  the 
account),  to  be  supervised  in  the  same 
manner  as  the  supervision  of  other 
securities  accounts  that  are  handled  on 
a  discretionary  basis.  The  proposed  rule 
change  would  eliminate  the  requirement 
that  discretionary  options  orders  be 
approved  on  the  day  of  entry  by  a  ROP 
(with  one  exception  as  discussed 
below).  This  requirement  predates  the 
Special  Study  and  is  not  consistent  with 
the  use  of  supervisory  tools  in 
computerized  format  or  exception 
reports  generated  after  the  close  of  a 
trading  day.  No  similar  requirement 
exists  for  supervision  of  other  securities 
accounts  that  are  handled  on  a 
discretionary  basis.13  Discretionary 
orders  would  be  reviewed  in  accordance 
with  a  firm’s  written  supervisory 
procedures.  The  Exchange  believes  the 
proposed  rule  change  would  ensure  that 
supervisory  responsibilities  are  assigned 
to  specific  ROP-qualified  individuals, 
thereby  enhancing  the  quality  of 
supervision. 

Exchange  Rule  611  would  be  revised 
by  adding  the  requirement  that  any 
member  that  does  not  utilize 
computerized  surveillance  tools  for  the 
frequent  and  appropriate  review  of 
discretionary  account  activity  must 
establish  and  implement  procedures  to 
require  ROP-qualified  individuals  who 


M  See  Proposed  Rule  611. 

■'See  Proposed  Rule  601(e). 

111  See  Proposed  Rule  608(f)(3). 

11  See  Proposed  Rules  601(d)  and  601(e). 

12  See  Proposed  Rule  602(d). 

13  See,  e.g.,  NYSE  Rule  408. 
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have  been  designated  to  review 
discretionary  accounts  to  approve  and 
initial  each  discretionary  order  on  the 
day  entered.  The  Exchange  believes  that 
any  firm  that  does  not  utilize 
computerized  surveillance  tools  to 
monitor  discretionary  account  activity 
should  continue  to  be  required  to 
perform  the  daily  manual  review  of 
discretionary  orders. 

Under  the  proposed  rule  change, 
firms  would  continue  to  be  required  to 
designate  ROP-qualified  individuals  to 
provide  frequent  appropriate 
supervisory  review  of  options 
discretionary  accounts.  This  review 
includes  the  requirement  that  these 
ROP-qualified  individuals  review  the 
accounts  in  order  to  determine  whether 
the  ROP  accepting  the  account  had  a 
reasonable  basis  for  believing  that  the 
customer  was  able  to  understand  and 
bear  the  risks  of  the  proposed  strategies 
or  transactions.  This  requirement 
provides  an  additional  level  of 
supervisory  audit  over  options 
discretionary  accounts  that  does  not 
exist  for  other  securities  discretionary 
accounts. 

In  addition,  Proposed  Rule  609(g) 
would  require  that  each  member  submit 
to  the  Exchange  a  written  report  by 
April  1  of  each  year  that  details  the 
member’s  supervision  and  compliance 
effort,  including  its  options  compliance 
program,  during  the  preceding  year  and 
reports  on  the  adequacy  of  the  member’s 
ongoing  compliance  processes  and 
procedures.14 

Proposed  Rule  609(h)  would  require 
that  each  member  submit,  by  April  1  of 
each  year,  a  copy  of  the  Rule  609(g) 
annual  report  to  one  or  more  of  its 
control  persons  or,  if  the  member  has  no 
control  person,  to  the  audit  committee 
of  its  board  of  directors  or  its  equivalent 
committee  or  group.15  Further,  the 
proposed  rule  would  provide  that  a 
member  that  specifically  includes  its 
options  compliance  program  in  a  report 
that  complies  with  substantially  similar 
NYSE  and  NASD  rules  would  be 
deemed  to  have  satisfied  the 
requirements  of  Rules  609(g)  and  609(h). 

Members  would  be  required  to 
designate  a  single  general  partner  or 
executive  officer  to  assume  overall 
authority  and  responsibility  for  internal 
supervision,  control  of  the  organization 
and  compliance  with  securities  laws 
and  regulations.16  Members  would  also 
be  required  to  designate  specific 
qualified  individuals  as  having 


14  See  Proposed  Rule  609(g),  which  is  modeled 
after  NYSE  Rule  342.20. 

15  See  Proposed  Rule  609(h),  which  is  modeled 
after  NYSE  Rule  354. 

,R  See  Proposed  Rule  609(a). 


supervisory  or  compliance 
responsibilities  over  each  aspect  of  the 
firm’s  options  activities  and  to  set  forth 
the  names  and  titles  of  these  individuals 
in  their  written  supervisory 
procedures.17 

B.  Supervisory  Procedures  and  Internal 
Controls 

The  Exchange  is  also  proposing  to 
amend  certain  rules  to  strengthen 
members’  supervisory  procedures  and 
internal  controls  relating  to  a  member’s 
public  customer  options  business.  The 
proposed  rule  changes  discussed  below 
are  modeled  after  NYSE  and  NASD 
rules  approved  by  the  Commission  in 
2004. 18  The  Exchange  believes  its 
proposal  to  strengthen  member 
supervisory  procedures  and  internal 
controls  is  appropriate  and  consistent 
with  the  proposal  discussed  above  to 
integrate  the  responsibility  for 
supervision  of  a  member  firm’s  public 
customer  options  business  into  its 
overall  supervisory  and  compliance 
program. 

The  Exchange  is  proposing  to  revise 
Rule  609(a)  to  require  members  to 
develop  and  implement  written  policies 
and  procedures  reasonably  designed  to 
supervise  sales  managers  and  other 
supervisory  personnel  who  service 
customer  options  accounts.19  This 
requirement  would  apply  to  branch 
office  managers,  sales  managers, 
regional/district  sales  managers,  or  any 
person  performing  a  similar  supervisory 
function.  Such  policies  and  procedures 
are  expected  to  encompass  all  options 
sales-related  activities.  Proposed  Rule 
609(a)(3)(i)  would  require  that 
supervisory  reviews  of  producing  sales 
managers  be  conducted  by  a  qualified 
ROP  who  is  either  senior  to,  or 
otherwise  “independent  of,”  the 
producing  manager  under  review.  This 
provision  is  intended  to  ensure  that  all 
options  sales  activity  of  a  producing 
manager  is  monitored  for  compliance 
with  applicable  regulatory  requirements 
by  persons  who  do  not  have  a  personal 
interest  in  such  activity. 

Proposed  Rule  609(a)(3)(ii)  would 
provide  an  exception  for  firms  so 
limited  in  size  and  resources  that  there 
is  no  qualified  person  senior  to,  or 
otherwise  independent  of,  the 
producing  manager  to  conduct  the 
review.  In  this  case,  the  review  would 
be  conducted  by  a  qualified  ROP  to  the 


17  See  Proposed  Rule  609(i). 

18  See  Securities  Exchange  Act  Release  Nos. 
49882  (June  17,  2004),  69  FR  35108  (June  23,  2004) 
(SR-NYSE-2002-36)  (approval  order),  49883  (June 
17,  2004).  69  FR  35092  (June  23,  2004)  (SR-NASD- 
2002-162). 

19  Proposed  Rule  609(a)  is  modeled  after  NYSE 
Rule  342.19. 


extent  practicable.  Under  proposed  Rule 
609(a)(3)(iii),  a  member  relying  on  the 
limited  size  and  resources  exception 
must  document  the  factors  used  to 
determine  that  compliance  with  each  of 
the  “senior”  or  “otherwise 
independent”  standards  of  proposed 
Rule  609(a)(3)(i)  is  not  possible,  and  that 
the  required  supervisory  systems  and 
piocedures  in  place  with  respect  to  any 
producing  manager  comply  with  the 
provisions  of  proposed  Rule  609(a)(3)(i) 
to  the  extent  practicable.20 

Proposed  Rule  609(c)(1)  would 
require  members  to  develop  and 
maintain  adequate  controls  over  each  of 
their  business  activities.  The  proposed 
rule  would  further  require  that  such 
controls  include  the  establishment  of 
procedures  to  independently  verify  and 
test  the  supervisory  systems  and 
procedures  for  those  business  activities. 
A  member  would  be  required  to  include 
in  the  annual  report,  prepared  pursuant 
to  proposed  Rule  609(g),  a  review  of  the 
member’s  efforts  in  this  regard, 
including  a  summary  of  the  tests 
conducted  and  significant  exceptions 
identified.  The  Exchange  believes 
proposed  Rule  609(c)(1)  would  enhance 
the  overall  quality  of  each  member 
organization’s  supervision  and 
compliance  function.21 

Proposed  Rule  609(d)  would  establish 
requirements  for  branch  office 
inspections  similar  to  the  requirements 
of  NYSE  Rule  342.24.  Specifically  Rule 
609(d)  would  require  a  member  to 
inspect,  at  least  annually,  each 
supervisory  branch  office  and  inspect 
each  non-supervisory  branch  office  at 
least  once  every  three  years.22  The 
proposed  rule  would  further  require 
persons  who  conduct  a  firm’s  annual 
branch  office  inspection  to  be 
independent  of  the  direct  supervision  or 
control  of  the  branch  office  (i.e.,  not  the 
branch  office  manager,  or  any  person 
who  directly  or  indirectly  reports  to 
such  manager,  or  any  person  to  whom 
such  manager  directly  reports).  The 
Exchange  believes  that  requiring  branch 
office  inspections  to  be  conducted  by 
someone  who  has  no  significant 


20 Proposed  Rule  609(a)(3)(iv)  would  provide  that 
a  member  organization  that  complies  with  the 
NYSE  or  NASD  rules  that  are  substantially  similar 
to  the  requirements  in  Rules  609(a)(3)(i),  (a)(3)(ii) 
and  (a)(3)(iii)  will  be  deemed  to  have  met  such 
requirements. 

21  Proposed  Rule  609(c)(i)  is  modeled  after  NYSE 
Rule  342.23.  Paragraph  (c)(ii)  of  proposed  Rule  609 
would  pro.vide  that  a  member  organization  that 
complies  with  NYSE  or  NASD  rules  that  are 
substantially  similar  to  the  requirements  in 
paragraph  (c)(i)  of  proposed  Rule  609  will  be 
deemed  to  have  met  such  requirements. 

22 Proposed  Rules  609(d)(l)(i)  and  (ii)  would 
provide  members  with  two  exceptions  from  the 
annual  supervisory  branch  office  inspection 
requirement. 
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financial  interest  in  the  success  of  a 
branch  office  should  lead  to  more 
objective  and  vigorous  inspections. 

Under  proposed  Rule  609(e),  any  firm 
seeking  an  exemption,  pursuant  to  Rule 
609(d)(l)(ii),  from  the  annual  branch 
office  inspection  requirement  would  be 
required  to  submit  to  the  Exchange 
written  policies  and  procedures  for 
systematic  risk-based  surveillance  of  its 
branch  offices,  as  defined  in  Rule 
609(e).  Proposed  Rule  609(f)  would 
require  the  annual  branch  office 
inspection  programs  to  include,  at  a 
minimum,  testing  and  verification  of 
specified  internal  controls.23  Proposed 
Rule  609(d)(3)  would  provide  that  a 
member  that  complies  with  the 
requirements  of  NASD  or  the  NYSE  that 
are  substantially  similar  to  the 
requirements  of  Rules  609(d),  (e)  and  (f) 
would  be  deemed  to  have  met  such 
requirements.  The  Exchange  is  also 
proposing  to  amend  Rule  609  to  define 
“branch  office”  in  a  way  that  is 
substantially  similar  to  the  definition  of 
branch  office  in  NYSE  Rule  342.10. 

Proposed  Rule  609(g)(4)  would 
require  a  firm  to  designate  a  Chief 
Compliance  Officer  (CCO).  Proposed 
Rule  609(g)(5)  would  require  each  firm’s 
Chief  Executive  Officer  (CEO),  or 
equivalent,  to  certify  annually  that  the 
member  organization  has  in  place 
processes  to:  (1)  Establish  and  maintain 
policies  and  procedures  reasonably 
designed  to  achieve  compliance  with 
applicable  Exchange  rules  and  federal 
securities  laws  and  regulations,  (2) 
modify  such  policies  and  procedures  as 
business,  regulatory,  and  legislative 
changes  and  events  dictate,  and  (3)  test 
the  effectiveness  of  such  policies  and 
procedures  on  a  regular  basis,  the  timing 
of  which  is  reasonably  designed  to 
ensure  continuing  compliance  with 
Exchange  rules  and  federal  securities 
laws  and  regulations. 

Proposed  Rule  609(g)(5)  would  also 
require  the  CEO  to  attest  (1)  that  the 
CEO  has  conducted  one  or  more 
meetings  with  the  CCO  in  the  preceding 
12  months  to  discuss  the  compliance 
processes  in  proposed  Rule  609(g)(5)(i), 
(2)  that  the  CEO  has  consulted  with  the 
CCO  and  other  officers  to  the  extent 
necessary  to  attest  to  the  statements  in 
the  certification,  and  (3)  that  the 
compliance  processes  are  evidenced  in 
a  report,  reviewed  by  the  CEO,  CCO  and 
such  dther  officers  as  the  member  firm 
deems  necessary  to  make  the 
certification,  that  is  provided  to  the 
member  firm’s  board  of  directors  and 


23  Proposed  Rules  609(e)  and  (f)  are  modeled  after 
NYSE  Rules  342.25  and  342.26. 


audit  committee  (if  such  committee 
exists).24 

Under  proposed  Rule  609(b)(2),  a 
member,  upon  a  customer’s  written 
instructions,  may  hold  mail  for  a 
customer  who  will  not  be  at  his  or  her 
usual  address  for  no  longer  than  two 
months  if  the  customer  is  on  vacation  or 
traveling,  or  three  months  if  the 
customer  is  going  abroad.  This 
provision  would  help  ensure  that 
members  that  hold  mail  for  customers 
who  are  away  from  their  usual 
addresses  do  so  only  pursuant  to  the 
customer’s  written  instructions  and  for 
a  specified,  relatively  short  period  of 
time.25 

Proposed  Rule  609(b)(3)  would 
require  that,  before  a  customer  options 
order  is  executed,  the  account  name  or 
designation  must  be  placed  upon  the 
memorandum  for  each  transaction.  In 
addition,  only  a  qualified  ROP  would  be 
permitted  to  approve  any  changes  in 
account  names  or  designations.  The 
ROP  would  be  required  to  document  the 
essential  facts  relied  upon  in  approving 
the  changes  and  maintain  the  record  in 
an  easily  accessible  place.  A  member 
would  be  required  to  preserve  any 
documentation  that  provides  for  an 
account  designation  change  for  a  period 
of  not  less  than  three  years,  with  the 
documentation  preserved  for  the  first 
two  years  in  an  easily  accessible  place, 
as  the  term  “easily  accessible  place”  is 
used  in  Rule  17a-4  of  the  Act.  The 
Exchange  believes  the  proposed  rule 
would  help  to  protect  account  name  and 
designation  information  from  possible 
fraudulent  activity.26 

Proposed  Rule  611(d)  would  allow  a 
member  to  exercise  time  and  price 
discretion  on  orders  for  the  purchase  or 
sale  of  a  definite  number  of  options 
contracts  in  a  specified  security.  The 
Exchange  proposes  to  limit  the  duration 
of  this  discretionary  authority  to  the  day 
it  is  granted,  absent  written 
authorization  to  the  contrary.  In 
addition,  the  proposed  rule  would 
require  any  exercise  of  time  and  price 
discretion  to  be  reflected  on  the 
customer  order  ticket.  The  proposed 
one-day  limitation  would  not  apply  to 
time  and  price  discretion  exercised  for 
orders  effected  with  or  for  an 
institutional  account  (as  defined  in  the 
Rule)  pursuant  to  valid  Good-Till- 
Cancelled  instructions  issued  on  a  “not 
held”  basis.  The  Exchange  believes  that 
investors  would  receive  greater 


24  Proposed  Rule  609(g)(5)  is  modeled  after  NASD 
Rule  3013  and  NYSE  Rule  342.30(e). 

25  Proposed  Rule  609(b)(2)  is  modeled  after  NASD 
Rule  31 10(i). 

28  Proposed  Rule  609(b)(3)  is  modeled  after  NASD 
Rule  31 10(j). 


protection  by  clarifying  the  time  such 
discretionary  orders  remain  pending.27 

The  Exchange  believes  the  proposed 
rule  changes  recognize  that  options  have 
become  more  integrated  with  other 
securities  in  the  implementation  of 
particular  strategies,  and  thus  should 
not  continue  to  be  regulated  as  though 
they  are  a  new  and  experimental 
product.  The  Exchange  further  asserts 
that  the  supervisory  and  compliance 
structure  in  place  for  non-options 
products  at  most  firms  is  not  materially 
different  from  the  structure  in  place  for 
options.  The  proposed  rule  change 
would  also  conform  ISE  rules  to  those 
of  the  CBOE.  Accordingly,  the  Exchange 
submits  that  the  proposed  rule  changes 
are  appropriate  and  would  not 
materially  alter  the  supervisory 
operations  of  member  firms. 

III.  Discussion  and  Commission 
Findings 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder.26  In  particular,  the 
Commission  finds  the  proposal  to  be 
consistent  with  the  objectives  of  Section 
6(b)(5)  of  the  Act,26  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  and  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission 
believes  the  proposed  rule  change 
would  integrate  the  supervision  and 
compliance  functions  relating  to 
member  organizations’  public  customer 
options  activities  into  the  overall 
supervisory  structure  of  a  member 
organization,  thereby  eliminating  any 
uncertainty  over  where  supervisory 
responsibility  lies.  In  addition,  the 
proposed  rule  change  would  foster  the 
strengthening  of  members’  and  member 
organizations’  internal  controls  and 
supervisory  systems. 

The  Commission  also  finds  good 
cause  for  approving  the  proposed  rule 
change,  as  modified  by  Amendment 
No.l,  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  notice  of  filing  of 
the  amendment  in  the  Federal 
Register.30  The  Commission  believes 
that  Amendment  No.  1  should  reduce 
ambiguity  by  providing  clarifying 
changes  and  fixing  typographical  and 
similar  errors.  Amendment  No.  1  does 


27  Proposed  Rule  61 1(d)  is  modeled  after  NASD 
Rule  2510(d)(1). 

28  In  approving  this  rule  change,  as  amended,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule’s  impact  on  efficiency,  competition, 
and  capital  formation.  See  15  U.S.C.  78c(f). 

28 15  U.S.C.  78f(b)(5). 

,u  See  supra  footnotes  3  and  4. 
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not  contain  any  major  modifications 
that  would  alter  the  scope  of  the 
proposed  rule  change  as  published  in 
the  Federal  Register.  The  Commission 
believes  that  approving  the  proposed 
rule  change,  as  modified  by  Amendment 
No.  1,  will  simplify  compliance,  and  is 
consistent  with  the  public  interest  and 
the  investor  protection  goals  of  the  Act. 
Finally,  the  Commission  finds  that  it  is 
in  the  public  interest  to  approve  the 
proposed  rule  change  as  modified  as 
soon  as  possible  to  expedite  its 
implementation.  Accordingly,  the 
Commission  believes  good  cause  exists, 
consistent  with  Section  19(b)(2)  of  the 
Act 31  to  approve  the  proposed  rule,  as 
modified  by  Amendment  No.  1  on  an 
accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 

1,  including  whether  Amendment  No.  1 
is  consistent  with  the  Act.  Comments 
may  be  submitted  by  any  of  the 
following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  http .7 / www.sec.go v/ 
rules/sro.shtml)-,  or 

•  Send  an  e-mail  to  rule- 
comment  s@sec.gov.  Please  include  File 
No.  SR-ISE-2008-21  on  the  subject 
line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-ISE-2008-21.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commissions 
Internet  Web  site  ( http://wivw.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 


31 15  U.S.C.  78s(b)(2). 


DC  20549.  Copies  of  such  filing  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  ISE.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-ISE-2008-21  and  should  be 
submitted  by  October  29,  2008. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,32  that  the 
proposed  rule  change  (SR-ISE-2008- 
21),  as  amended  by  Amendment  No.  1, 
be,  and  hereby  is,  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.33 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-23758  Filed  10-7-08;  8:45  am] 
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Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),1  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on 
September  23,  2008,  the  International 
Securities  Exchange,  LLC  (the 
“Exchange”  or  the  “ISE”)  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  is  proposing  to  amend  its 
Schedule  of  Fees  regarding  its 
cancellation  fee.  The  text  of  the 


32 15  U.S.C.  78s(b)(2). 

33  17  CFR  200.30— 3(a)(12). 
1 15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b— 4. 


proposed  rule  change  is  available  at  the 
Exchange. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  proposed  rule 
change  is  to  amend  the  ISE’s 
cancellation  fee.  The  Exchange 
currently  has  a  cancellation  fee  of  $1.75 
that  applies  to  Electronic  Access 
Members  (“EAMs”)  that  cancelled  at 
least  500  orders  in  a  month,  for  each 
order  cancellation  in  excess  of  the  total 
number  of  orders  such  member 
executed  that  month.  Further,  all  orders 
from  the  same  clearing  EAM  executed  in 
the  same  series  on  the  same  side  of  the 
market  at  the  same  price  within  a  30 
second  period  are  aggregated  and 
counted  as  one  executed  order  for 
purposes  of  this  fee.  This  fee  is 
currently  charged  only  to  customer 
orders;  broker-dealer  orders,  including 
non-member  market  maker  (FARMM) 
orders,  are  excluded  from  this  fee.  The 
Exchange  notes  that  the  level  of  activity 
in  the  cancellation  of  orders  continues 
to  remain  quite  large.  The  fee  currently 
charged  by  the  Exchange  is  insufficient 
to  offset  the  cost  of  administering  and 
processing  the  large  number  of 
cancellations  on  a  monthly  basis.  The 
Exchange,  therefore,  proposes  to 
increase  its  cancellation  fee  from  $1.75 
to  $2.00.  This  fee  increase  will  enable 
the  ISE  to  recoup  some  of  the  costs  of 
administering  and  processing  cancelled 
orders.  This  proposed  fee  change  will  be 
operative  on  October  1,  2008. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(4)  that  an  exchange 
have  an  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities.  In  particular,  the 
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Exchange  believes  increasing  its 
cancellation  fees  is  reasonable  and 
equitable  in  that  it  will  allow  the 
Exchange  to  recoup  some  of  the  costs  of 
administering  and  processing  cancelled 
orders. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  of 
the  Act3  and  Rule  19b — 4(f)(2) 4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  ( http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-ISE-2008-70  on  the  subject 
line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-ISE-2008-70.  This  file 


3 15  U.S.C.  78s(b)(3)(A). 

4 17  CFR  19b — 4(f)(2). 


number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  ( http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  also  will  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  ISE.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-ISE-2008-70  and  should  be 
submitted  on  or  before  October  29, 

2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.5 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-23760  Filed  10-7-08;  8:45  am] 
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Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),1  and  Rule  19b—4  thereunder,2 
notice  is  hereby  given  that  on 
September  29,  2008,  the  International 
Securities  Exchange,  LLC  (the 
“Exchange”  or  the  “ISE”)  filed  with  the 


5  17  CFR  200.30-3(a)(12). 
*15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b—4. 


Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  proposes  to  allow  for  the  use 
of  attributable  orders.  The  text  of  the 
proposed  rule  amendment  is  as  follows, 
with  deletions  in  [brackets]  and 
additions  in  italics: 

Rule  715.  Types  of  Orders 

(a)-(g)  No  Change. 

(f)  Attributable  Order.  An  Attributable 
Order  is  a  market  or  limit  order  which 
displays  the  user  firm  ID  for  purposes  of 
electronic  trading  on  the  Exchange.  Use 
of  Attributable  Orders  is  voluntary. 
Attributable  Orders  may  not  be 
available  for  all  Exchange  systems.  The 
Exchange  will  issue  a  Regulatory 
Information  Circular  specifying  the 
systems  and  the  class  of  securities  for 
which  the  Attributable  Order  type  shall 
be  available. 

*  *  *  *  * 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose — The  Exchange  proposes 
to  modify  Rule  715  (Types  of  Orders)  to 
allow  for  the  submission  of  attributable 
orders.  These  market  or  limit  orders 
allow  users  to  voluntarily  display  their 
firm  IDs  on  the  orders.3  The  NASDAQ 
Options  Market,  LLC  (“NOM”)  currently 
allows  its  participants  to  submit 
attributable  orders  (See  NOM  Chapter 
VI,  Section  (l)(d)(lj).  The  Chicago  Board” 


3  A  Firm  ID  is  a  3-5  character  identification  code. 
ISE  establishes  a  unique  Firm  ID  for  each  ISE 
member  firm. 
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Options  Exchange  also  recently  adopted 
the  use  of  attributable  orders  (See  CBOE 
Rule  6.53(o)).  As  proposed,  the 
Exchange  may  limit  the  systems/ 
processes  and  the  class  of  securities  for 
which  attributable  orders  will  be 
available.  Prior  to  turning  on  this 
functionality,  ISE  will  issue  a  regulatory 
circular  specifying  the  systems  and  the 
options  classes  for  which  the 
attributable  order  type  will  be  available. 
This  proposal  is  responsive  to  requests 
by  Exchange  users  who  believe  that 
enhanced  executions  may  be  obtained  if 
Firm  ID  is  allowed  on  orders  (on  a 
voluntary  basis). 

(b)  Basis — The  Exchange  believes  the 
proposed  rule  change  is  consistent  with 
the  Securities  Exchange  Act  of  1934  (the 
“Act”)  and  the  rules  and  regulations 
under  the  Act  applicable  to  a  national 
securities  exchange  and,  in  particular, 
the  requirements  of  Section  6(b)  of  the 
Act.4  Specifically,  the  Exchange 
believes  the  proposed  rule  change  is 
consistent  with  Section  6(b)(5)  of  the 
Act’s5  requirements  that  the  rules  of  a 
national  securities  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts  and, 
in  general,  to  protect  investors  and  the 
public  interest.  In  particular,  the 
proposed  rule  change  will  allow  for 
greater  customization  by  providing 
users  with  an  additional  order  type. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

This  proposed  rule  change  does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest,  does  not 
impose  any  significant  burden  on 
competition,  and,  by  its  terms,  does  not 
become  operative  for  30  days  after  the 
date  of  the  filing,  or  such  shorter  time 
as  the  Commission  may  designate  if 


4 15  U.S.C.  78f(b). 

5 15  U.S.C.  78f(b)(5). 


consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change,  along  with  a 
brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
the  proposed  rule  change  as  required  by 
Rule  19b-4(f)(6).6  For  the  foregoing 
reasons,  the  Exchange  believes  the 
proposed  rule  filing  qualifies  for 
immediate  effectiveness  as  a  “non- 
controversial”  rule  change  under 
paragraph  (f)(6)  of  Rule  19b-4  of  the 
Act.7 

The  Exchange  believes  the  proposed 
rule  change  is  non-controversial  in  that 
it  is  similar  to  the  rules  of  the  CBOE  and 
the  NOM.  Further,  the  Exchange 
believes  the  proposed  rule  change  may 
assist  investors  by  allowing  market 
participants  the  benefits  of  attributable 
orders.  The  Exchange  also  believes  that 
the  proposed  rule  change  does  not  raise 
any  new,  unique  or  substantive  issues, 
and  is  beneficial  for  competitive 
purposes  and  to  promote  a  free  and 
open  market  for  the  benefit  of  investors. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  ( http://www.sec.gov/ 
rules/sro.shtml)4,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-ISE-2008-74  on  the  subject 
line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-ISE-2008-74.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 


6 17  C.F.R.  240.19b— 4(f)(6). 
7  Id. 


Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-ISE-2008-74  and  should  be 
submitted  on  or  before  October  29, 

2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.8 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E 8— 23764  Filed  10-7-08;  8:45  am] 
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I.  Introduction 

On  July  31,  2008,  thje  International 
Securities  Exchange,  LLC  (“Exchange” 
or  “ISE”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”) 1  and  Rule  19b-4  thereunder,2  a 


8 17  CFR  200.30— 3(a)(12). 
1 15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b— 4. 
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proposed  rule  change  to  modify  its  Price 
Improvement  Mechanism  (“PIM”) 
auction  eligibility  requirements  to 
eliminate  the  requirement  that  there  be 
at  least  three  market  makers  quoting  in 
the  relevant  series.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  August  27, 

2008. 3  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  rule  change. 

II.  Description  of  the  Proposal 

The  Exchange’s  PIM  auction  process 
currently  allows  Electronic  Access 
Members  (“EAMs”)  to  enter  two-sided 
orders  (“Crossing  Transaction”)  to 
provide  better  prices  than  the  ISE  best 
bid  or  offer  to  agency  orders.4  The 
customer  side  of  these  orders  is  then 
exposed  to  other  members  to  give  them 
an  opportunity  to  participate  in  the 
trade  at  the  proposed  cross  price  or 
better.  ISE’s  current  rules  require, 
among  other  things,  that  an  EAM  enter 
an  order  into  the  PIM  only  when  there 
are  at  least  three  market  makers  quoting 
in  the  options  series.5  The  Exchange  is 
now  proposing  to  eliminate  this 
requirement. 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
with  Section  6(b)(5)  of  the  Act,6  which 
requires,  among  other  things,  that  the 
rules  of  a  national  securities  exchange 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to,  and 
perfect  the  mechanism  of,  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest.7 

ISE’s  current  requirement  that  there 
must  be  at  least  three  market  makers 
quoting  in  the  option  series  at  the  time 
an  EAM  enters  an  order  into  the  PIM 


3  See  Securities  Exchange  Act  Release  No.  58401 
(August  21,  2008),  73  FR  50663. 

4  See  Securities  Exchange  Act  Release  No.  50819 
(December  8,  2004),  69  FR  75093  (December  15, 
2004)  (approving  rules  implementing  the  PIM).  See 
also  Securities  Exchange  Act  Release  No.  57847 
(May  21,  2008),  73  FR  30987  (May  29,  2008) 
(approving  a  proposed  rule  change  to  permit  a 
member  to  enter  an  agency  order  into  the  PIM  at 

a  price  that  is  equal  to  the  national  best  bid  or  offer 
(“NBBO”)  when  the  ISE’s  best  bid  or  offer  is 
inferior  to  the  NBBO). 

5  See  ISE  Rule  723(b)(1). 

6 15  U.S.C.  78f(b)(5). 

7  In  approving  this  proposed  rule  change,  the 

Commission  has  considered  the  proposed  rule’s 

impact  on  efficiency,  competition,  and  capital 

formation.  See  15  U.S.C.  78c(f). 


was  designed,  in  part,  to  increase  the 
likelihood  of  competition  in  the  auction. 
In  approving  ISE’s  proposal  to  establish 
the  PIM,  the  Commission  stated  that  it 
believed  that  the  three  market  maker 
requirement  would  “improve  the 
opportunity  for  an  [ajgency  [o]rder  to  be 
exposed  to  a  competitive  auction.”8 

ISE  rules  permit  all  members  to  enter 
improvement  orders  into  the  PIM  for 
their  own  account  or  for  the  account  of 
a  public  customer.9  Because  of  this 
opportunity  for  broad  participation  in 
PIM  auctions,  the  Commission  believes 
that  orders  submitted  to  the  PIM  will 
continue  to  be  exposed  to  a  meaningful, 
competitive  auction,  even  without  the 
three  market  maker  requirement.  For 
this  reason,  the  Commission  finds  that 
ISE’s  proposal  to  eliminate  the  three 
market  maker  requirement  is  consistent 
with  the  Act. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,10  that  the 
proposed  rule  change  (SR-ISE-2008-63) 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.11 
Florence  E.  Harmon, 

Acting  Secretary'. 

[FR  Doc.  E 8— 23842  Filed  10-7-08;  8:45  am] 
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Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),1  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on 
September  17,  2008,  The  NASDAQ 
Stock  Market  LLC  (“Nasdaq”),  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I  and  II,  which  Items  have  been 


8  See  Securities  Exchange  Act  Release  No.  50819 
(December  8,  2004),  69  FR  75093,  75096  (December 
15,  2004). 

,J  See  ISE  Rule  723(c)(2). 

10 15  U.S.C.  78s(b)(2). 

11 17  CFR  200.30-3(a)(12). 

1 15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 


prepared  by  Nasdaq.  Nasdaq  has 
designated  the  proposed  rule  change  as 
constituting  a  non-controversial  rule 
change  under  Rule  19b-4(f)(6)  under  the 
Act,3  which  renders  the  proposal 
effective  upon  filing  witb  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  remove  from  the 
Nasdaq  rule  book  Rule  6800  pertaining 
to  Nasdaq’s  Mutual  Fund  Quotation 
Service  ("MFQS”).  The  Commission 
recently  approved  Nasdaq’s  proposal  to 
remove  MFQS-related  rules  from  the 
Nasdaq  rule  book,  but  reference  to  Rule 
6800  was  inadvertently  omitted  from 
Nasdaq's  proposal.4  Nasdaq  proposes  to 
implement  the  proposed  rule  change 
immediately. 

Nasdaq  proposes  to  delete  in  its 
entirety  Rule  6800  (titled  Mutual  Fund 
Quotation  Service),  showing  this  Rule  in 
tbe  rule  book  as  “Reserved.”  The  text  of 
the  proposed  rule  change  is  available  on 
NASDAQ’s  Web  site  (http:// 
nasdaqomx.cchwaIIstreet.com),  at 
NASDAQ’s  principal  office,  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Commission  recently  approved 
Nasdaq’s  proposal  to  remove  MFQS- 
related  rules  from  the  Nasdaq  rule 
book.5  In  its  proposal,  Nasdaq  stated  its 
view  that  its  rule  book  should  not 
contain  rules  that  do  not  pertain  to 
“facilities”  of  the  exchange  and  that 


3  17  CFR  240.19b— 4(f)(6). 

4  Securities  Exchange  Act  Release  No.  34-58392 
(August  20,  2008),  73  FR  50382  (August  26,  2008) 
(approving  SR-NASDAQ-2008-019). 

■>id: 
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MFQS  is  not  a  “facility”  within  the 
meaning  of  the  Act.  In  approving 
Nasdaq’s  proposal,  the  Commission 
found,  based  on  representations  made 
by  Nasdaq,  that  MFQS  does  not  appear 
to  be  a  facility  of  a  national  securities 
exchange. 

While  Nasdaq’s  intent  was  to  remove 
from  its  rule  book  all  MFQS-related 
rules,  provisions  of  Rule  6800,  which 
describe  MFQS,  were  inadvertently 
omitted  from  the  list  of  provisions 
marked  for  deletion.  As  a  result,  the  fee- 
related  provisions  were  removed,  but. 
the  service  description  in  Rule  6800 
remained.  Given  Nasdaq’s  view  that  its 
rule  book  should  not  contain  rules  that 
do  not  pertain  to  “facilities”  and  given 
that  all  MFQS  fee  provisions  have 
already  been  removed,  Nasdaq  proposes 
to  delete  Rule  6800.  This  proposal  will 
have  the  effect  of  conforming  Nasdaq’s 
rule  book  to  Nasdaq’s  stated  policy 
regarding  MFQS.6 

2.  Statutory  Basis 

Nasdaq  believes  that  MFQS  is  not  a 
facility  of  a  national  securities  exchange 
within  the  meaning  of  the  Act  and  the 
terms  of  MP’QS  use  are  not  rules  that 
must  be  filed  with  the  Commission 
under  Section  19(b)(1)  of  the  Act 7  and 
Rule  19b-4  thereunder.8  Therefore, 
removing  the  applicable  provisions  from 
the  Nasdaq  rule  book  would  be 
consistent  with  the  provisions  of 
Section  6(b)  of  the  Act.9 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not:  (i)  Significantly  affect 
the  protection  of  investors  or  the  public 


6  As  stated  in  the  Commission’s  order  approving 
removal  of  the  other  MFQS  provisions  from  the  rule 
book,  if  Nasdaq  were  to  propose  to  modify  the 
operation  of  MFQS  such  that  it  would  fall  within 
the  definition  of  a  facility  of  an  exchange  in  the  Act 
(or  to  tie  MFQS  pricing  to  an  exchange  activity), 
Nasdaq  would  file  a  proposed  rule  change  with  the 
Commission.  Id. 

7 15  U.S.C.  78s(b)(l). 

8 17  CFR  240.19b-4. 

9 15  U.S.C.  78f(b). 


interest;  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act16  and  Rule  19b- 
4(f)(6)  thereunder.11  Nasdaq  has 
requested  that  the  Commission  waive 
the  30-day  pre-operative  period  for 
“non-controversial”  proposals  because 
removing  Rule  6800  from  the  Nasdaq 
rule  book  is  consistent  with  the  recently 
approved  removal  of  other  MFQS- 
related  provisions  from  the  rule  book. 
Waiving  the  30-day  pre-operative  period 
contained  in  Exchange  Act  Rule  19b- 
4(f)(6)(iii) 12  will  allow  Nasdaq  to 
implement  this  change  without 
unnecessary  delay.  In  light  of  the 
foregoing,  the  Commission  believes  that 
waiver  of  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.13 
Accordingly,  the  Commission  has 
determined  to  waive  the  operative 
delay,  and  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act,14  and  Rule  19b- 
4(f)(6)  thereunder,15  with  no  operative 
delay. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed'rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  ( http://www.sec.gov/ 
rules/sro.shtml)-,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NASDAQ-2008-074  on  the 
subject  line. 


10 15  U.S.C.  78s(b)(3)(A). 

11 17  CFR  240.19b— 4(f)(6). 

™Id. 

13  For  purposes  only  of  waiving  the  operative  date 
of  this  proposal,  the  Commission  has  considered 
the  proposed  rule’s  impact  on  efficiency, 
competition,  and  capital  formation.  See  15  U.S.C. 
78c(f). 

’"15  U.S.C.  78s(b)(3)(A). 

15 17  CFR  240.19b— 4(f)(6). 


Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NASDAQ-2008-074.  This 
file  number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  ( http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room  on  official  business  days  between 
the  hours  of  10  a.m.  and  3  p.m.  Copies 
of  such  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NASDAQ-2008-074  and  should  be 
submitted  on  or  before  October  29, 

2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.16 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-23836  Filed  10-7-08;  8:45  am] 
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2008-02] 

Self-Regulatory  Organizations; 

National  Futures  Association;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  Relating  to 
Technical  Amendments  to  the 
Interpretive  Notice  Regarding 
Compliance  Rule  2-9:  Enhanced 
Supervisory  Requirements 

October  1,  2008. 

Pursuant  to  Section  19b(7)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),1  and  Rule  19b-7  under  the 
Act,2  notice  is  hereby  given  that  on 
September  5,  2008,  the  National  Futures 
Association  (“NFA”)  filed  with  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”)  the  proposed 
rule  change  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  NFA.3  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  NFA  also  has 
filed  this  proposed  rule  change 
concurrently  with  the  Commodity 
Futures  Trading  Commission  (“CFTC”). 

On  September  5,  2008,  the  NFA 
requested  that  the  CFTC  make  a 
determination  that  review  of  the 
proposed  rule  change  is  not  necessary. 
On  September  18,  2008,  the  CFTC 
notified  the  NFA  that  the  CFTC  has 
determined  not  to  review  the  proposed 
rule  change.4 

I.  Self-Regulatory  Organization’s 
Description  and  Text  of  the  Proposed 
Rule  Change 

The  NFA’s  Board  of  Directors 
(“Board”)  adopted  two  revisions  to  NFA 
Compliance  Rule  2-9’s  Interpretive 
Notice  entitled  "Enhanced  Supervisory 
Requirements”  (“Notice”).  The  changes 
include  a  limited  expansion  of  an 
existing  exemption  for  some  associated 
persons  (“APs”)  who  worked  at  a 
Disciplined  Firm  more  than  ten  years 
ago  from  being  counted  for  purposes  of 
calculating  whether  a  Member  that  hires 
such  an  individual  is  required  to  adopt 
the  enhanced  supervisory  procedures. 
The  second  change  is  to  the  language  in 
the  Notice  describing  the  enhanced 
capital  component  to  change  the 
requirement  for  Forex  Dealer  Members 


1 15  U.S.C.  78s(b){7). 

2  17  CFR  240.19b— 7. 

NFA  filed  a  letter  from  the  CFTC  notifying  the 
NFA  that  it  had  determined  not  to  review  the 
proposed  rule  change.  See  note  4. 

4  See  letter  from  William  Penner,  Deputy  Director. 

CFTC,  to  Thomas  W.  Sexton,  III,  Esq.,  Genqral 

Counsel,  NFA.  dated  September  18,  2008. 


(“FDMs”)  from  a  fixed  amount  to  150 
percent  of  their  capital  requirement  to 
cover  ffecent  changes  to  capital 
requirements  and  to  make  the  provision 
more  flexible  in  addressing  future 
changes  to  capital  requirements. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

NFA  has  prepared  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  These  statements  are  set  forth 
in  Sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

1.  Purpose 

Section  15A(k)  of  the  Act 5  makes 
NFA  a  national  securities  association  for 
the  limited  purpose  of  regulating  the 
activities  of  NFA  Members  (“Members”) 
who  are  registered  as  brokers  or  dealers 
under  Section  1 5(b)(l  1 )  of  the  Act.6 
NFA’s  Interpretive  Notice  entitled 
“Compliance  Rule  2-9:  Enhanced 
Supervisory  Requirements”  applies  to 
all  Members  who  meet  the  criteria  in  the 
Interpretive  Notice  and  could  apply  to 
Members  registered  under  Section 
15(b)(U). 

NFA’s  Board  of  Directors  first  adopted 
the  Notice  in  January  1993.  It  requires 
a  Member  to  undertake  enhanced 
supervisory  requirements  if  its  sales 
force  includes  a  specified  number  of 
individuals  who  have  worked  at 
Disciplined  Firms,  or  if  a  principal  of 
the  firm  has  been  a  principal  of  another 
firm  that  has  been  subject  to  the 
enhanced  supervisory  requirements,  or, 
under  certain  circumstances,  when  a 
Member  becomes  subject  to  a 
disciplinary  action. 

The  Board  has  amended  the  Notice 
from  time  to  time  based  on  various 
changes  affecting  the  membership  and 
on  practical  lessons  learned  from 
administering  the  Notice.  Over  the  past 
several  years,  the  Board  has  recognized 
that  some  APs  who  were  counted  as 
having  worked  at  a  Disciplined  Firm 
under  the  original  version  of  the  Notice 
had  personal  employment  histories  that 
indicated  that  they  posed  no  more  risk 
to  the  public  than  tbe  AP  population  at 
large.  The  Board  recognized  that 
employers  may  be  wary  of  hiring  such 


5  15  U.S.C.  78o— 3(k). 
*15  U.S.C.  78o(b)(ll). 


individuals  despite  years  of  Associate 
membership  without  disciplinary 
problems.  This  is  particularly  true  with 
small  firms,  where  hiring  one  of  these 
individuals  might  trigger  the  enhanced 
supervisory  procedures  and  require  the 
firm  to  apply  for  a  waiver.  In  addition, 
some  firms  are  simply  loath  to  hire  any 
individual  who  would  be  counted  as 
having  come  from  a  Disciplined  Firm, 
even  if  doing  so  would  not  trigger  the 
enhanced  supervisory  procedures. 

Currently,  the  Notice  provides  for  two 
types  of  exemptions,  which  focus  on  an 
AP’s  length  of  employment  at  a 
Disciplined  Firm  (j.e.,  less  than  sixty 
days)  and  the  time  since  an  AP  has  been 
employed  at  a  Disciplined  Firm  (i.e., 
more  than  ten  years).  The  Board  decided 
to  grant  relief  to  these  defined  groups 
because  staffs  analysis  showed  that 
given  their  background  they  pose 
minimal  risk.  With  regard  to  the  second 
type  of  exemption,  the  Notice  currently 
provides  that  APs  are  exempt  from 
being  counted  as  having  worked  at  a 
Disciplined  Firm  if:  (1)  They  worked  at 
only  one  Disciplined  Firm;  (2)  that 
employment  terminated  more  than  ten 
years  ago;  (3)  they  have  not  personally 
been  subject  to  a  disciplinary  action  by 
NFA  or  the  CFTC;  (4)  they  have  been 
registered  as  APs  and  Associate 
Members  of  NFA  for  eight  of  the  last  ten 
years;  and  (5)  since  working  for  the 
Disciplined  Firm  they  have  not  worked 
for  any  other  firm  that  has  been  subject 
to  a  sales  practice  action. 

In  practice,  this  latter  condition  acts 
as  a  de  facto  perpetual  bar  to  receiving 
the  exemption  even  if  the  AP’s 
employment  at  the  second  firm  subject 
to  a  sales  practice  action  also  occurred 
many  years  in  the  past. 

The  NFA  performed  an  analysis  of  the 
effect  of  applying  a  ten-year  time  limit  . 
not  only  to  the  length  of  time  since  an 
AP  was  employed  at  a  Disciplined  Firm 
but  also  to  the  condition  that  the  AP  not 
work  at  a  firm  that  had  a  sales  practice 
action  since  being  employed  at  the 
Disciplined  Firm.  This  analysis  showed 
that  the  current  exemption  could 
prudently  be  revised  to  include  APs 
who  met  the  other  existing  criteria,  and 
who  had  worked  more  than  ten  years 
ago  at  a  firm  that  was  Subject  to  a  sales 
practice  action.  This  change  would 
afford  this  exemption  to  approximately 
85  additional  individuals  who,  based 
upon  their  employment  histories,  do  not 
appear  to  pose  any  greater  risk  of  using 
fraudulent  sales  tactics  than  the  general 
population  of  APs.7 


7  There  are  more  than  13,000  individuals  who 
have  ever  worked  as  an  AP  at  a  Disciplined  Firm. 
Approximately  2,100  of  those  individuals  are 
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Excluding  these  APs  from  the 
calculation  that  triggers  a  firm’s 
obligation  to  comply  with  the  enhanced 
supervisory  procedures  is  consistent 
with  the  reasoning  behind  the  existing 
exemptions.  Ultimately,  the  proposed 
expanded  exemption  would  have  the 
effect  of  removing  some  non- 
problematic  individuals  and  Member 
firms  from  the  waiver  process. 

The  Notice  also  provides  that  one  of 
the  enhanced  supervisory  requirements 
is  an  increased  adjusted  net  capital 
(“ANC”)  level.  The  Notice  currently 
provides  that  FDMs  that  are  required  to 
undertake  the  enhanced  supervisory 
requirements  are  obligated  to  maintain 
ANC  of  at  least  $2,000,000.  When  the 
Board  adopted  that  provision,  FDMs 
that  were  not  subject  to  the  enhanced 
supervisory  requirements  had  a 
minimum  ANC  of  $1,000,000.  However, 
revisions  to  NFA  Financial 
Requirements  Section  11  in  December 
2007  raised  the  required  minimum  level 
of  ANC  for  all  FDMs  to  $5,000,000,  thus 
rendering  the  $2,000,000  requirement 
irrelevant.  Furthermore,  the  CFTC 
Reauthorization  Act  of  2008  further 
increases  the  ANC  for  FDMs,  phasing  in 
the  increase  to  an  eventual  $20  million. 

The  proposed  revisions  to  the 
-  enhanced  supervisory  requirements 
would  reinstate  an  increased  ANC  level 
for  FDMs  and  make  the  provision  more 
flexible  in  addressing  future  changes. 
These  revisions  tie  the  enhanced  ANC 
level  for  FDMs  to  the  early  warning 
requirement  under  CFTC  rules,  which  is 
currently  150  percent  of  the  required 
ANC. 

Under  the  proposal  (and  assuming  the 
CFTC’s  early  warning  percentage 
remains  unchanged),  a  triggering  FDM 
would  currently  have  to  maintain  an 
enhanced  ANC  of  $7,500,000,  increasing 
to  $30,000,000  as  the  minimum  ANC  for 
FDMs  increases  from  $5,000,000  to 
$20,000,000  over  the  next  year.  This 
revision  would  not  only  have  the  effect 
of  bringing  the  current  enhanced  ANC 
obligation  into  harmony  with  the 
revisions  made  to  NFA  Financial 
Requirements  Section  11  in  December 
2007,  it  would  also  keep  the  obligation 
in  harmony  with  any  future  changes  to 
the  level  of  ANC  required  of  FDMs 
without  requiring  further  amendments 
to  the  Notice. 

Amendments  to  the  Notice  were 
previously  filed  in  SR-NFA-2001-01, 
SR-NFA-2002-07,  SR-NFA-2003-01, 
SR-NFA-2005— 01,  SR-NFA-2006-01, 


exempted  from  having  to  be  included  in  a  firm's 
calculation  of  whether  it  has  triggered  enhanced 
supervision  under  the  current  exemptions  provided 
for  in  the  Notice. 


SR-NFA-2007-03,  and  SR-NFA-2007- 
07. 

2.  Statutory  Basis 

The  rule  change  is  authorized  by,  and 
consistent  with,  Section  15A(k)(2)(B)  of 
the  Act.8  That  Section  requires  NFA  to 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest, 
including  rules  governing  sales 
practices  and  advertising  of  security 
futures  products.  The  proposed  rule 
change  accomplishes  this  by  imposing 
enhanced  supervisory  requirements  on 
firms  at  risk  for  sales  practice  fraud,  and 
the  proposed  rule  change  makes 
technical  amendments  to  conform  the 
Notice  to  NFA’s  experience  with  the 
rule  and  to  upcoming  changes  to  the 
capital  requirements. 

This  proposed  rule  change  is  not 
designed  to  regulate,  by  virtue  of  any 
authority  conferred  by  the  Act,  matters 
not  related  to  the  purposes  of  the  Act  or 
the  administration  of  the  association.  To 
the  extent  that  this  proposal  regulates 
activities  and  transactions  other  than 
security  futures,  the  authority  for 
regulating  those  activities  and 
transactions  comes  from  the  Commodity 
Exchange  Act  rather  than  the  securities 
laws. 

B.  Self-Regulator y  Organization’s 
Statement  on  Burden  on  Competition 

The  changes  to  the  events  that  trigger 
application  of  the  rule  will  lessen  the 
burden  on  competition  by  exempting 
additional  firms  and  individuals  from 
the  enhanced  supervision  requirements, 
which  are  imposed  on  NFA  Member 
firms  that  hire  a  significant  amount  of 
their  sales  force  from  firms  that  have 
been  barred  from  the  industry  for  sales 
practice  fraud.  This  part  of  the  rule 
change  should  decrease  the  number  of 
firms  who  are  subject  to  the 
requirements. 

The  changes  to  the  capital 
requirement  will  impose  additional 
burdens  on  firms  subject  to  the  rule. 
However,  the  primary  impetus  for  this 
change  is  Congressional  legislation 
raising  the  capital  requirement  for  firms 
that  act  as  counterparties  to  retail  off- 
exchange  foreign  currency  transactions 
to  an  amount  far  in  excess  of  the 
requirement  currently  set  by  the  rule. 
While  a  small  number  of  those  firms 
may  be  registered  as  brokers  or  dealers 
under  Section  15(b)(ll)  of  the  Act,  the 
capital  requirement  is  based  on 
activities  unrelated  to  that  registration. 
Furthermore,  the  Board  has  considered 


8 15  U.S.C.  78o— 3(k)(2)(B). 


the  burden  on  competition  and  has 
determined  a  larger  capital  requirement 
is  necessary  and  appropriate  to  protect 
customers  from  unethical  practices  by 
firms  subject  to  the  rule. 

C.  Self -Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

NFA  did  not  publish  the  rule  changes 
to  the  membership  for  comment.  NFA 
did  not  receive  comment  letters 
concerning  the  rule  changes. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

On  September  18,  2008,  the  CFTC 
notified  the  NFA  that  it  had  determined 
not  to  review  the  proposed  rule  change 
and,  therefore,  NFA  was  permitted  to 
make  the  amendments  effective  as  of 
this  date.9  At  any  time  within  60  days 
of  the  date  of  effectiveness  of  the 
proposed  rule  change,  the  Commission, 
after  consultation  with  the  CFTC,  may 
summarily  abrogate  the  proposed  rule 
change  and  require  that  the  proposed 
rule  change  be  refiled  in  accordance 
with  the  provisions  of  Section  19(  b)(l) 
of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  conflicts  with  the  Exchange  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  ( http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NFA-2008-02  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  copies  in  triplicate  to 
Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NFA-2008-02.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  mid  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 


9  See  note  4. 
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amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  100  F  Street,  NE.,  Washington, 
DC  20549,  on  official  business  days 
between  the  hours  of  10  am  and  3  pm. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NFA.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NFA-2008-02  and  should 
be  submitted  on  or  before  October  29, 
2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.10 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-23840  Filed  10-7-08;  8:45  am] 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-58694;  File  No.  SR-NSCC- 
2008-07] 

Self-Regulatory  Organizations; 

National  Securities  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Change  To  Enhance 
Processing  of  Exchange-Traded  Funds 

September  30,  2008. 

I.  Introduction 

On  July  22,  2008,  the  National 
Securities  Clearing  Corporation 
(“NSCC”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”), 
proposed  rule  change  SR-NSCC-2008- 
07  pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”).1  The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  August  12,  2008. 2  No 
comment  letters  were  received  on  the 


10 17  CFR  200.30— 3(a)(73). 

1 15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  58314 
(Aug.  5.  2008),  73  FR  46958  (Aug.  12,  2008)  (File 
No.  SR-NSCC-2008-07). 


proposal.  This  order  approves  the 
proposal. 

II.  Description 

The  proposed  rule  change  expands 
processing  of  shares  in  exchange-traded 
funds  (“Index  Receipts”)  to  allow  for 
cash  as  a  sole  component  of  creations 
and  redemptions  and  provides  for  an 
optional  shortened  processing  cycle  for 
creates  and  redeems  of  Index  Receipts 
and  their  underlying  components. 

A.  Current  Process 

Currently,  on  the  day  before  trade 
date  (“T— 1  ”),  an  Index  Receipt  agent 
transmits  files  to  NSCC  that  contain 
information  regarding  the  underlying 
composition  of  Index  Receipts  for 
creates  and  redeems  occurring  the  next 
business  day.3  NSCC  compiles  the 
information  that  evening  and  provides 
members  with  a  portfolio  composition 
report  listing  the  composition  of  Index 
Receipts  eligible  for  processing.  The 
report  displays  the  proportionate 
amount  of  underlying  stocks  that 
compose  each  Index  Receipt  and 
contains  a  cash  component,  which  is  an 
estimation  of  accrued  dividends  and 
any  necessary  balancing  amount.4  The 
portfolio  information  contained  in  this 
report  is  used  for  creation  and 
redemption  processing  the  next  day, 
which  is  the  Trade  Date.  On  Trade  Date, 
by  such  time  as  established  by  NSCC, 
the  Index  Receipt  agent,  acting  on  behalf 
of  each  member  placing  an  Index 
Receipt  order,  will  report  to  NSCC  the 
number  of  Index  Receipts  created  and 
redeemed  that  day.  Transactions  listed 
on  the  report  are  locked-in  transactions 
between  the  Index  Receipt  agent  and  the 
member.  The  Index  Receipt  agent  also 
will  report  the  final  cash  amount  and  a 
transaction  amount  that  represents  the 
Index  Receipt  agent’s  transaction  fee. 

On  the  night  of  Trade  Date,  NSCC 
transmits  an  Index  Receipt  instruction 
detail  report  to  members  that  had 
activity  on  Trade  Date.  The  report  serves 
as  the  contract  for  the  creation  and 
redemption  activity  and  lists  the 
number  of  component  shares  that  the 
member,  depending  upon  the 
underlying  shares’  CNS  eligibility,  will 
deliver  to  or  receive  on  settlement  date 
(“T+3”)  from  CNS  or  as  an  item  allotted 
through  the  Balance  Order  Accounting 
Operation.  On  the  night  of  Trade  Date, 


3  NSCC's  current  processing  functions  are  set 
forth  in  Procedure  II,  Section  H  of  NSCC’s  Rules. 

4  The  balancing  amount  is  designed  to 
compensate  for  any  difference  between  the  net  asset 
value  of  the  Index  Receipt  and  the  value  of  the 
underlying  index.  Among  other  reasons,  a 
difference  in  value  could  result  from  the  fact  that 
an  Index  Receipt  cannot  contain  fractional  shares  of 
a  security. 


each  Index  Receipt  instruction  is 
separated  into  its  underlying  stock 
components,  and  these  components  are 
processed  through  CNS  or  the  Balance 
Order  Accounting  Operation  and  are 
incorporated  into  the  normal  equity 
clearance  and  settlement  process. 
Unsettled  positions  in  Index  Receipts 
arid  their  component  securities  are 
currently  risk  managed  as  ordinary 
activity  and  are  guaranteed  pursuant  to 
the  provisions  of  Addendum  K  of 
NSCC’s  rules. 

B.  Enhancements 

'  For  the  past  two  years,  demand  for 
NSCC’s  create  and  redeem  service  has 
increased  significantly  each  year  with 
activity  for  Index  Receipts  with  non- 
U.S.  equity  components  increasing  the 
most.  As  more  fully  described  below, 
the  proposed  enhancements  will  allow 
‘  members  to  create  Index  Receipts  that 
(i)  have  underlying  securities  other  than 
domestic  equity  securities  for  cash  as 
consideration  and  (ii)  will  allow  an 
optional  shortened  settlement  cycle  for 
creates  and  redeems  and  their 
underlying  components. 

1.  Expand  the  Index  Receipt  Process  to 
Allow  for  Cash  as  Sole  Component  for 
Creations  and  Redemptions 

Currently  all  component  securities 
must  be  CNS  eligible  to  qualify  for 
NSCC’s  Index  Receipt  processing.  Cash 
is  used  as  a  component  only  for  accrued 
dividends  and  any  balancing  amount 
but  is  not  used  as  a  separate  underlying 
component. 

NSCC  is  expanding  its  Index  Receipt 
processing  to  allow  for  creates  and 
redeems  using  cash  as  the  sole 
underlying  component.  This 
enhancement  will  allow  members  and 
their  agent  banks  to  create  and  redeem 
Index  Receipts  whose  underlying 
components  are  not  currently  eligible 
for  processing  at  NSCC  (for  example, 
commodity  Index  Receipts).  The  Index 
Receipt  agent  would  use  the  cash  to 
purchase  the  components,  the 
settlement  of  which  would  occur 
outside  of  NSCC. 

2.  T+l  and  T+2  Settlement  of  Creations 
and  Redemptions 

NSCC  currently  supports  the  creation 
and  redemption  of  Index  Receipts  with 
underlying  components  scheduled  to 
settle  on  a  T+3  basis.  NSCC  is 
expanding  its  Index  Receipt  processing 
to  allow  a  member  to  create  and  redeem 
Index  Receipts  with  a  shortened 
settlement  cycle.  Currently,  shortened 
settlement  for  standard  equity  CNS 
trades  (e.g..  next  day  settlement)  is 
reported  in  the  Consolidated  Trade 
Summary  and  guaranteed  on  the  night 
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of  T.  NSCC  then  collects  Clearing  Fund 
payments  at  10  a.m.  on  T+l.  NSCC  is 
revising  its  processing  to  address  the 
timing  of  the  NSCC  trade  guarantee, 
trade  processing,  and  Clearing  Fund 
provisions  for  such  shortened 
settlement  Index  Receipts. 

Because  next  day  settling  trades  are 
effectively  guaranteed  in  the  CNS  night 
cycle  prior  to  margining,  NSCC 
currently  uses  a  process  that  takes  that 
uncertainty  into  consideration  by 
collecting  a  “look-back”  premium  in  the 
Clearing  Fund  calculation.5  Leveraging 
this  existing  practice  for  next-day 
settlement  of  creates  and  redeems 
would  be  cost-prohibitive  based  on  the 
large  number  of  “in  kind”  shares6  that 
are  exchanged  in  this  process. 

NSCC  is  therefore  delaying  the 
processing  of  next  day  settling  creates 
and  redeems  and  their  underlying 
components  until  the  CNS  day  cycle  on 
T+l.7  These  transactions  would  be 
reported  on  the  Second  Supplemental 
Consolidated  Trade  Summary  that  is 
generally  released  mid-day.  Delayed 
processing  should  allow  NSCC  ample 
time  to  collect  Clearing  Fund  payments 
prior  to  guaranteeing  the  transactions 
and  thus  obviate  the  need  for  the  look- 
back  Clearing  Fund  premium.8 

In  addition,  NSCC  plans  to  implement 
a  new  fee  for  shortened-cycle  creates 
and  redeems  as  more  fully  described 
below. 

Therefore,  NSCC  proposes  to  amend 
its  Rules  as  follows  to  provide  for 
settlement  of  index  receipt  transactions 
on  T+l  or  T+2  on  an  optional  basis: 

(a)  Amendment  of  Addendum  K 
regarding  guarantee  of  next  day  settling 
index  receipts 

NSCC  is  amending  Addendum  K  to 
provide  that  settlement  of  creates  and 
redeems,  including  the  underlying 
components,  on  a  T+l  basis  (including 
T+2  settling  as-of  creates  and  redeems 
submitted  on  T+l)  will  be  guaranteed 
on  Settlement  Date  when  NSCC 
determines  to  complete  processing  for 
those  items  in  the  day  cycle  (normally, 


5  In  order  to  account  for  the  risk  of  unknown 
positions,  Risk  Management  performs  a  look-back 
calculation  to  estimate  shortened  settlement 
volumes  and  values.  The  shortened  settlement 
component  is  added  to  a  members’  Clearing  Fund 
requirement  for  21  days  after  each  shortened 
settlement  occurs. 

6  Most  Index  Receipts  are  created  and  redeemed 
in  units  of  50,000.  In  other  words,  if  a  member  were 
to  create  six  units  it  would  receive  300,000  shares 
of  the  Index  Receipt  securities. 

7  The  CNS  day-cycle  is  typically  run  at  11:30  a.m. 
Component  securities  that  are  not  CNS-eligible 
would  be  processed  through  the  Balance  Order 
Accounting  Operation. 

8  If  Clearing  Fund  payments  are  not  timely 

collected  on  T+l,  creates  and  redeems  would  not 

be  processed. 


11:30  a.m.),  provided  that  the 
transaction  is  not  removed  from 
processing  as  described  below.9 

(b)  Amendment  of  Procedure  II  to  allow 
for  settlement  on  a  shorter  than  T+3 
basis 

NSCC  is  amending  Procedure  II, 
Section  H  to  provide  that:  (i)  The  Index 
Receipt  agent  may  elect  for  settlement  of 
the  creates  and  redeems  on  a  T+l  or  T+2 
basis;  (ii)  as-of  Index  Receipt  creates  and 
redeems  will  only  be  accepted  if 
submitted  by  the  cut-off  time  designated 
by  NSCC;10  (iii)  NSCC  reserves  the  right 
to  remove  Index  Receipt  transactions 
from  processing  in  the  event  that  the 
applicable  member  has  not  met  a 
Clearing  Fund  call  on  settlement  date; 
and  (iv)  next  day  settling  creates  and 
redeems  (including  T+2  settling  as-of 
creates  and  redeems  submitted  on  T+l) 
will  be  posted  to  the  Second 
Supplemental  Consolidated  Trade 
Summary  and  processed  in  the  day 
cycle  of  the  CNS  Accounting  Operation. 

(c)  Amendment  of  Procedure  XV 
(Clearing  Fund  Formula) 

NSCC  is  amending  Procedure  XV  to 
provide  that  creates  and  redeems  of 
Index  Receipts  and  the  underlying 
components,  will  not  be  subject  to  the 
“20-day  look  back  provision.”  11 

(d)  Amendment  of  Addendum  A  (Fee 
Structure) 

The  current  fee  for  regular- way  (T+3) 
settlement  of  creates  and  redeems  is  $30 
per  create  and  redeem.  To  offset 
additional  costs  associated  with 
shortened  settlement  processing,  NSCC 
plans  to  implement  a  new  fee  of  $50.00 
per  create  and  redeem  with  a  shortened 
settlement  cycle. 

C.  Implementation  timeframe 

NSCC  intends  to  implement  the 
changes  set  forth  in  this  filing  in  the 
third  quarter  of  2008.  Members  will  be 
advised  of  the  implementation  date 
through  issuance  of  NSCC  Important 
Notices. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 


9  In  addition,  the  transaction  must  be  submitted 
for  recording  by  an  Index  Receipt  agent  by  such 
cutoff  time  as  designated  by  the  NSCC  (pursuant  to 
Procedure  II). 

10  Submission  of  next-day  settling  creates  and 
redeems  will  be  required  by  such  cut-off  time  on 
T. 

11  The  “20-dav  look  back  provision”  provides  for 
a  charge  based  on  the  average  of  the  member’s  three 
highest  aggregate  calculated  charges  for  daily 
“Specified  (shortened  cycle)  Activity”  measured 
over  the  most  recent  20  settlement  days. 


rules  and  regulations  thereunder 
applicable  to  a  registered  clearing 
agency.  In  particular,  the  Commission 
believes  the  proposal  is  consistent  with 
the  requirements  of  Section 
17A(b)(3)(F),12  which,  among  other 
things,  requires  that  the  rules  of  a 
clearing  agency  are  designed  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  finds  that  the 
proposed  rule  change,  which  enhances 
the  processing  of  exchange-traded 
funds,  is  consistent  with  those  statutory- 
obligations. 

IV.  Conclusion 

On  theTiasis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the 
Act 13  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,14  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-2008-07)  be,  and  hereby  is, 
approved.15 

For  the  Commission  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.16 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-23761  Filed  10-7-08;  8:45  am] 
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2008-16] 

Self-Regulatory  Organizations; 
National  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  To  Amend 
NSX  Rules  To  Provide  for  a  Minimum 
Execution  Quantity  Instruction  on 
Certain  Pegged  Zero  Display  Reserve 
Orders 

October  1,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”) 1  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on 


t2  15  U.S.C.  78q-l  (b)(3)(F). 

13 15  U.S.C.  78q-l. 

14  15  U.S.C.  78s(b)(2). 

15  In  approving  the  proposed  rule  change,  the 
Commission  considered  the  proposal’s  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

18 17  CFR  200.30— 3(a)(12). 

1 15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 
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September  19,  2008,  National  Stock 
Exchange,  Inc.  (“NSX”  or  the 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change,  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comment  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
NSX  Rules  to  allow  ETP  Holders  the 
option  of  submitting  a  minimum 
execution  quantity  requirement  on  any 
Midpoint  or  Market  Peg  Zero  Display 
Reserve  Order  resting  in  the  NSX  Book. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is  in 
italics.  Material  proposed  to  be  deleted 
is  enclosed  in  brackets. 

RULES  OF  NATIONAL  STOCK 
EXCHANGE,  INC. 

CHAPTER  XI 

Trading  Rules 
***** 

Rule  11.11.  Orders  and  Modifiers 

Users  may  enter  into  the  System  the 
types  of  orders  listed  in  this  Rule  11.11, 
subject  to  the  limitations  set  forth  in  this 
Rule  or  elsewhere  in  these  Rules. 

(a)-(b)  No  change. 

(c)  Other  Types  of  Orders  and  Order 
Modifiers 

(1)  No  change. 

(2)  Reserve  Order.  A  limit  order  with 
a  portion  of  the  quantity  displayed 
(“display  quantity”)  and  with  a  reserve 
portion  of  the  quantity  (“reserve 
quantity”)  that  is  not  displayed. 

(A)  A  User  may  enter  a  Reserve  Order 
with  zero  display  quantity,  in  which 
case  the  Reserve  Order  will  be  known  as 
a  “Zero  Display  Reserve  Order.”  The 
price  of  a  Zero  Display  Reserve  Order 
may  be  set  (“pegged”)  to  track  the  buy- 
side  of  the  Protected  BBO,  the  sell-side 
of  the  Protected  BBO,  or  the  midpoint 
of  the  Protected  BBO.  A  pegged  Zero 
Display  Reserve  Order  which  tracks  the 
inside  quote  of  the  opposite  side  of  the 
market  is  defined  as  a  Market  Peg  and 

a  pegged  Zero  Display  Reserve  Order 
that  tracks  the  midpoint  is  defined  as  a 
Midpoint  Peg.  A  pegged  Zero  Display 
Reserve  Order  may  have  an  optional 
limit  price  (“Cap”)  beyond  which  the 
order  shall  not  be  executed. 

(B)  For  Market  Peg  and  Midpoint  Peg 
Zero  Display  Reserve  Orders,  a  User 
may  enter  an  optional  minimum 
transaction  quantity  instruction  of  at 
least  a  round  lot  for  an  execution 


(hereinafter  “Minimum  Execution 
Quantity”).  Orders  with  the  Minimum 
Execution  Quantity  instruction  will  not 
execute  unless  the  minimum  quantity 
can  be  satisfied.  However,  if  the  residual 
shares  of  a  Zero  Display  Reserve  Order 
with  a  Minimum  Execution  Quantity 
instruction  is  less  than  the  Minimum 
Execution  Quantity  on  the  order,  the 
order  may  be  executed  even  if  the 
resulting  execution  is  an  odd  lot. 

((B]C)  A  Zero  Display  Reserve  Order, 
pegged  or  otherwise,  may  be  designated 
as  a  Post  Only  Order  by  a  User.  If  a  Zero 
Display  Reserve  Order  is  not  designated 
as  a  Post  Only  Order  and  is  entered 
using  the  Order  Delivery  mode  of 
interaction  described  in  Rule  11.13(b)(2) 
and  the  order  is  immediately  marketable 
upon  entry  into  the  System,  the  order 
will  have  its  mode  of  order  interaction 
converted  to  Automatic  Execution  as 
described  in  Rule  11.13(b)(1).  A  Zero 
Display  Reserve  Order  with  a  Minimum 
Execution  Quantity  instruction  will  be 
deemed  a  Post  Only  Order  regardless  of 
whether  the  order  is  designated  as  a 
Post  Only  Order. 

([C]D)  Zero  Display  Reserve  Orders 
will  not  be  eligible  for  routing  to  away 
trading  centers  pursuant  to  Rule 
11.15(a)(ii). 

(3) — (4)  No  change. 

(5)  Post  Only  Order.  A  limit  order  that 
is  to  be  posted  on  the  Exchange  and  not 
routed  away  to  another  trading  center. 

(A)  No  change. 

(B)  A  Post  Only  Order  that  is  a  Zero 
Display  Reserve  Order  and  which  would 
interact  immediately  with  a  contra-side 
round  lot  order  will: 

(i)  execute  against  a  contra-side  round 
lot  order  if  the  contra-side  order  is  a 
Zero  Display  Reserve  Order  that  is  not 
designated  as  a  Post  Only  Order.  Upon 
execution,  the  contra-side  Zero  Display 
Reserve  Order  (which  was  not 
designated  as  a  Post  Only  Order)  will  be 
deemed  as  taking  liquidity  from  the  Post 
Only  Order  that  is  a  Zero  Display 
Reserve  Order  and  be  liable  for  the 
applicable  fee  for  taking  liquidity  that  is 
set  forth  in  the  NSX  [BLADE]  Fee  and 
Rebate  Schedule  even  if  the  contra-side 
Zero  Display  Reserve  Order  was  placed 
in  the  NSX  Book  prior  to  the  Post  Only 
Order  that  is  a  Zero  Display  Reserve 

.Order; 

(ii)  not  execute  against  a  contra-side 
round  lot  order  if  (x)  the  contra-side 
order  is  a  displayed  order  that  is  already 
contained  in  the  NSX  Book  or  (y)  the 
contra-side  order  is  another  Post  Only 
Order  that  is  a  Zero  Display  Reserve 
Order  that  is  already  contained  in  the 
NSX  Book.  The  Post  Only  Order  that  is 
a  Zero  Display  Reserve  Order  will 
instead  be  placed  in  the  NSX  Book. 

(6) — (9)  No  change. 


(d)  No  change. 

***** 

Rule  11.14.  Priority  of  Orders 

(a)  Ranking.  Orders  of  Users  shall  be 
ranked  and  maintained  in  the  NSX  Book 
based  on  the  following  priority: 

(1)  No  Change. 

(2)  Where  orders  to  buy  (or  sell)  are 
made  at  the  same  price,  the  order  clearly 
established  as  the  first  entered  into  the 
System  at  such  particular  price  shall 
have  precedence  at  that  price,  up  to  the 
number  of  shares  of  stock  specified  in 
the  order,  provided  that  the  priority 
between  displayed  and  Reserve  orders  is 
set  forth  in  subsection  (4)  below.  A 
cancel  and  replace  of  an  order  will 
result  in  a  new  timestamp  and  change 
in  time  priority. 

(3)  No  Change. 

(4)  The  displayed  quantity  of  a 
Reserve  Order  shall  have  time  priority 
as  of  the  time  of  display.  If  the 
displayed  quantity  of  the  Reserve  Order 
is  decremented  such  that  99  shares  or 
fewer  would  be  displayed,  the  displayed 
portion  of  the  Reserve  Order  shall  be 
refreshed  for  (i)  the  original  displayed 
quantity,  or  (ii)  the  entire  reserve 
quantity,  if  the  remaining  reserve 
quantity  is  smaller  than  the  original 
displayed  quantity.  After  the  refresh,  the 
displayed  portion  of  the  Reserve  Order 
shall  have  time  priority  as  of  the  time 

of  the  refresh.  The  reserve  quantity  of  a 
Reserve  Order  shall  have  no  time 
priority  against  other  displayed  orders 
at  the  same  price  until  displayed.  If  all 
displayed  orders  and  displayed  portions 
of  Reserve  Orders  at  a  given  price  are 
executed,  and  following  such  execution 
any  marketable  contra-side  orders 
remain  outstanding,  then  such  contra- 
side  orders  shall  be  executed  against  the 
reserve  portions  of  Reserve  Orders  at 
such  price  based  on  the  time  priority  as 
determined  by  this  paragraph  (4).  For 
purposes  of  the  preceding  sentence,  a 
Zero  Display  Reserve  Order  without  a 
Minimum  Execution  Quantity 
instruction  will  be  deemed  to  have  a 
displayed  portion  equal  to  one  round 
lot.  A  Zero  Display  Reserve  Order  with 
a  Minimum  Execution  Quantity 
instruction  will  be  deemed  to  have  a 
displayed  portion  equal  to  its  Minimum 
Execution  Quantity  for  the  first  pass, 
and  for  each  additional  pass,  will  be 
deemed  to  have  a  displayed  portion 
equal  to  one  round  lot.  Following 
satisfaction  of  the  marketable  contra- 
side  orders,  the  NSX  Book  will  be 
refreshed. 

(b)  No  Change. 
****** 
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II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory'  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  amend 
Exchange  Rule  11.11  to  allow  ETP 
Holders  the  option  of  submitting  a 


minimum  round  lot  execution 
instruction  on  certain  Zero  Display 
Reserve  Orders  posting  in  the  NSX 
Book.  Under  current  Rule  11.11(c)(2), 
Zero  Display  Reserve  Orders  may  be 
entered  with  either  a  limit  price  or  with 
a  “peg”,  which,  at  the  ETP  Holder’s 
discretion  is  pegged  to  the  buy-side, 
sell-side  or  midpoint  of  the  Protected 
Best  Bid  or  Offer  (“PBBO”). 

In  this  proposal,  NSX  proposes  to 
enhance  its  Zero  Display  Reserve  Order 
functionality  to  allow  ETP  Holders 
seeking  to  post  Zero  Display  Reserve 
Orders  pegged  to  track  the  inside  quote 
on  the  opposite  side  of  the  market 
(hereinafter  “Market  Peg”)  or  the 
midpoint  (hereinafter  “Midpoint  Peg”) 
to  stipulate  a  minimum  transaction  size 
of  at  least  one  round  lot  for  an  execution 
(hereinafter  the  “Minimum  Execution 
Quantity”).3 

Any  Midpoint  or  Market  Peg  order 
with  a  Minimum  Execution  Quantity 
instruction  will  be  deemed  a  “Post 
Only”  order,  regardless  of  whether  the 

Book 


order  is  designated  as  such.  Thus,  any 
Zero  Display  Reserve  Order  with  a 
Minimum  Execution  Quantity 
instruction  will  never  take  liquidity 
from  the  NSX  Book. 

A  Zero  Display  Reserve  Order  with  a 
Minimum  Execution  Quantity 
instruction  may  only  be  executed  if  the 
quantity  is  equal  to  or  greater  than  the 
minimum  quantity  amount.  Thus,  if  an 
order  with  the  Minimum  Execution 
Quantity  instruction  is  posted  in  the 
NSX  Book  and  eligible  for  matching,  it 
will  be  allocated  shares  in  the  first 
matching  pass  in  accordance  with  the 
minimum  quantity  amount.  However,  in 
any  subsequent  matching  pass,  these 
orders  will  be  allocated  shares  in  the 
same  method  as  other  Zero  Display 
Reserve  Orders  with  a  deemed  display 
of  one  round  lot,  according  to  its  price 
and  time  priority  under  NSX  Rule 
11.14(a).  A  chart  reflecting  the 
allocation  method  is  reflected  in 
Example  1  below. 

Example  1: 


Time 

Bid 

Display 

Reserve 

T 1  . 

Market  Peg  . 

0 

2000 

T2  . 

Mdpt  Peg  . 

0 

5000 

T3  . 

Mdpt  Peg  . 

0 

3000 

T4  . 

9.80  . 

100 

0 

NBBO  10  X  10.10— Inbound  Market 
Sell  of  3000 


Pass  1-20 . 

T1 

2,000  @  10.10 
(100  each  pass) 

10.05 

Pass  21  . 

T2 

500  @  10.05 

T3 

100  @  10.05 

Pass  22 . 

T2 

100  @  10.05 

T3 

100  @  10.05 

Pass  23 . 

T2 

100  @  10.05 

T3 

100  @  10.05 

Zero  Display  Reserve  Orders  with  a 
Minimum  Execution  Quantity 
instruction  will  not  execute  unless  the 
minimum  quantity  required  can  be 
satisfied.  In  the  event  that  following  a 
partial  execution  the  residual  order 
quantity  is  less  than  the  Minimum 
Execution  Quantity,  the  Minimum 
Execution  Quantity  will  be  ignored  and 
the  order  may  be  executed,  even  if  the 
resulting  execution  is  an  odd  lot.  In 
addition,  as  with  other  Zero  Display 
Reserve  Order  features,  the  Minimum 
Execution  Quantity  instruction  may  be 
modified  by  entering  a  cancel/replace  of 
the  Zero  Display  Reserve  Order. 


However,  in  this  case,  a  new  timestamp 
will  be  applied. 

Finally,  the  Exchange  proposes  a 
technical  change  to  conform  Rule 
ll.ll(c)(5)(B)(i)  to  the  revised  name  of 
the  NSX  Fee  and  Rebate  Schedule. 

Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6(b)  of  the 
Act,4  in  general,  and  Section  6(b)(5)  of 
the  Act,5  in  particular,  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  feature  proposed  in 
this  filing  promotes  the  foregoing 
objectives  by  facilitating  executions 
with  optional  minimum  quantity 
thresholds. 


B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  by  its  terms  does  not  become 
operative  for  30  days  after  the  date  of 
this  filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 


:t  While  the  minimum  quantity  for  a  Minimum 
Execution  Quantity  order  is  a  round  lot,  mixed  lots 
are  permitted. 


4 15  U.S.C.  78f(b). 

5  15  U.S.C.  78f(b)(5). 
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public  interest,  the  proposed  rule 
change  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act6  and  Rule 
19b-4(f)(6)  7  thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b — 4(f)(6)  normauy  does  not 
become  operative  for  30  days  after  the 
date  of  filing.  However,  Rule  19b- 
4(f)(6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  requests  that  the  Commission 
waive  the  30-day  operative  delay. 

The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.8 
Previously,  the  Commission  approved 
an  order  type  similar  to  the  one 
proposed,9  and  this  proposal  does  not 
raise  any  novel  issues.  For  these 
reasons,  the  Commission  designates  the 
proposed  rule  change  as  operative  upon 
filing. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.10 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  ( http://www.sec.gov/ 
rules/ sro.shtml))  or 


6 15  U.S.C.  78s(b}(3)(A). 

7 17  CFR  240.19b— 4(f)(6).  In  addition,  Rule  19b- 
4(f)(6)(iii)  requires  a  self-regulatory  organization  to 
provide  the  Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change,  along  with 
a  brief  description  and  text  of  the  proposed  rule 
change,  at  least  five  business  days  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the  Commission.  The 
Exchange  fulfilled  this  requirement. 

8  For  purposes  only  of  waiving  the  30-day 
operative  delay,  the  Commission  has  also 
considered  the  proposed  rule’s  effect  on  efficiency, 
competition,  and  capital  formation.  See  15  U.S.C. 
78c(f). 

9  See  Securities  Exchange  Act  Release  No.  56072 
(July  13,  2007),  72  FR  39867  (July  20,  2007),  (SR- 
NYSEArca-2007-61)  (adopting  Mid-Point  Passive 
Liquidity  Order  with  minimum  quantity;  Securities 
Exchange  Act  Release  No.  56790  (November  15, 
2007),  72  FR  65797  (November  23,  2007),  (SR- 
NYSEArca-2007-113)  (reducing  Mid-Point  Passive 
Liquidity  Order’s  minimum  executable  size  from 
1000  to  100). 

10 15  U.S.C.  78s(b)(3)(C). 


•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NSX-2008-16  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NSX-2008-16.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  ( http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  the  filing  will  also  be  available 
for  inspection  and  copying  at  the 
principal  office  of  the  self-regulatory 
organization.  All  comments  received 
will  be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-NSX- 
2008-16  and  should  be  submitted  on  or 
before  October  29,  2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.11 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-23765  Filed  10-7-08;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-58708;  File  No.  SR-NYSE- 
2008-92] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  To  Extend 
the  Operation  of  Reserve  Orders  on 
the  Exchange  to  the  Earlier  of 
December  31 , 2008  or  the  Date  on 
Which  the  Commission  Approves  the 
Exchange’s  Filing  Pursuant  to  SR- 
NYSE-2008-46 

October  1,  2008. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)1  and  Rulel9b-4  thereunder,2 
notice  is  hereby  given  that  on 
September  29,  2008,  New  York  Stock 
Exchange  LLC  (“NYSE”  or  the 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  the 
operation  of  Reserve  Orders  on  the 
Exchange  to  the  earlier  of  December  31, 
2008  or  the  date  on  which  the 
Commission  approves  the  Exchange’s 
filing  pursuant  to  SR-NYSE-2008-46. 
The  text  of  the  proposed  rule  change  is 
available  at  NYSE,  http:// 
www.nyse.com,  and  the  Commission’s 
Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


1 15  U.S.C.  78s(b)(l). 
2 17  CFR  240.19b-4. 
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A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  New  York  Stock  Exchange  LLC 
('‘NYSE’’  or  the  “Exchange")  proposes 
to  amend  NYSE  Rule  13  to  extend  the 
operation  of  its  Reserve  Order  pilot  to 
the  earlier  of  December  31,  2008  or  the 
approval  date  of  the  Exchange's  New 
Market  Model pilot. 

Background 

Reserve  Orders  were  approved  by  the 
Commission  on  April  18,  2008  4  and 
instituted  on  the  Exchange  on  April  23. 
2008.  Reserve  Orders  are  limit  orders 
available  to  all  market  participants  that 
enable  them  to  maintain  non-displayed 
liquidity  on  the  Exchange’s  Display 
Book  system®  (“Display  Book”)  for 
execution.5  A  portion  of  the  interest 
represented  by  a  Reserve  Order  is 
published  (displayed)  when  it  is  or 
becomes  the  Exchange  best  bid  or  offer, 
while  the  remaining  interest  is  not 
displayed,  i.e.,  is  held  in  “reserve.”  This 
reserved  portion  is  used  to  replenish  the 
displayed  amount  (which  is  required  to 
be  at  least  one  round  lot)  when  trades' 
reduce  or  exhaust  such  displayed 
interest.  Both  displayed  and  reserve 
interest  is  available  for  automatic 
execution  on  the  Exchange.  With 
respect  to  the  portion  of  Reserve  Orders 
that  is  not  displayed,  this  interest  is 
available  for  execution  only  after  all 
displayed  interest  at  the  Exchange  bid 
or  offer  has  been  executed. 

Reserve  Orders  are  also  available  for 
manual  execution.  While  the  majority  of 
transactions  on  the  Exchange  are 
executed  electronically,  there  are  times 
when  manual  execution  is  required.  In 
these  situations,  specialists  seek 
information  on  the  available  interest  at 
various  price  points  to  determine  the 


;l  See  Securities  Exchange  Act  Release  No.  58184 
(July  17,  2008),  73  FR  42853  (July  23,  2008}  (SR- 
NYSE-2008— 46)  (“New  Market  Model  filing”). 

4  See  Securities  Exchange  Act  Release  No.  57688 
(April  18,  2008),  73  FR  22194  (April  24,  2008)  (SR- 
NYSE-2008-30).  The  pilot  initially  operated  in  100 
NYSE-traded  securities.  The  Exchange  subsequently 
filed  with  the  Commission  to  expand  the  operation 
of  the  pilot  to  all  NYSE-traded  securities.  See 
Securities  Exchange  Act  Release  No.  57792  (May  7, 
2008).  73  FR  27601  (May  13,  2008)  (SR-NYSE- 
2008-36). 

5  The  Display  Book®  system  is  an  order 
management  and  execution  facility.  The  Display 
Book  system  receives  and  displays  orders  to  the 
specialists,  contains  the  Book,  and  provides  a 
mechanism  to  execute  and  report  transactions  and 
publish  the  results  to  the  Consolidated  Tape.  The 
Display  Book  system  is  connected  to  a  number  of 
other  Exchange  systems  for  the  purposes  of 
comparison,  surveillance,  and  reporting 
information  to  customers  and  other  market  data  and 
national  market  systems. 


appropriate  price  at  which  to  complete 
the  manual  execution.  As  with  reserve 
interest  in  a  Floor  broker's  agency 
interest  file,  information  on  reserve 
interest  entered  directly  into  Exchange 
systems  through  Reserve  Orders  will  be 
made  available  to  the  specialist  only  in 
the  aggregate  at  each  price  point  for  the 
express  purpose  of  the  specialist 
effecting  a  manual  execution.  The 
reserve  interest  is  not  distinguished 
from  other  interest  available  to  be 
executed  at  a  specific  price  point. 

Rather,  Exchange  systems  display  to  the 
specialist  the  total  number  of  shares 
available  for  execution  at  the  price  point 
and  include  reserve  interest  in  the  total 
number.  In  this  manner  such  reserve 
interest  will  be  available  for  trades  that 
take  place  on  the  Floor  of  the  Exchange 
that  will  not  be  conducted 
automatically. 

Extension  of  the  Reserve  Order  Pilot 

The  Exchange  has  proposed  in  the 
New  Market  Model  filing  to  expand 
Reserve  Orders  to  include  a  Minimum 
Display  Reserve  Order  and  a  Non- 
Displayed  Reserve  Order.  The  latter  type 
of  reserve  interest  for  all  market 
participants  would  not  have  any  of  the 
order  designated  for  display.  The 
Exchange  proposed  to  create  the  Non- 
Displayed  Reserve  Order  for  Off-Floor 
participants  and  provide  Floor  brokers 
and  specialists  6  with  equivalent 
functionality.7 

The  Reserve  Order  type  currently 
operating  on  the  Exchange  has  been 
accepted  by  the  Exchange’s  customer 
base  and  is  currently  being  used 
actively.  The  Exchange  believes  that  by 
providing  all  market  participants  with 
the  ability  to  maintain  non-displaved 
liquidity  on  the  Display  Book 
encourages  market  participants  to  post 
liquidity  and  thus  offers  Exchange 
customers  additional  opportunities  for 
price  improvement  by  expanding  the 
interest  available  to  execute  against 
incoming  orders  at  a  single  price.  The 
Exchange  therefore  seeks  to  continue 
the  pilot  for  Reserve  Orders  with  a 
minimum  display  requirement  until  the 
earlier  of  December  31,  2008  or  such 
time  as  the  New  Market  Model  filing  is 
approved. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  and 
furthers  the  objectives  of  Section 


6  In  the  New  Market  Model,  specialists  will  be 
replaced  by  "designated  market  makers"  or 
“DMMs”. 

7  See  New  Market  Model  filing.  Securities 
Exchange  Act  Release  No.  58184  (Julv  17,  2008),  73 
FR  42853  (July  23,  2008)  (SR-NYSE-2008-46). 


6(b)(5) 8  of  the  Act,  in  that  it  is  designed 
to  prevent  fraudulent  and  manipulative 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to.  and  perfect  the 
mechanisms  of,  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

R.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act9  and  Rule  1 9b — 4(f)(6) 
thereunder10  because  the  foregoing 
proposed  rule  change:  (1)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
not  impose  any  significant  burden  on 
competition;  and  (3)  by  its  terms,  does 
not  become  operative  for  30  days  after 
the  date  of  filing,  or  such  shorter  time 
as  the  Commission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  public  interest. 

A  proposed  rule  change  filed  under 
Rule  1 9b — 4(f)(6)  normally  may  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.11  However,  Rule  19b- 
4(f)(6)(iii)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  has  asked  the  Commission  to 
waive  the  30-day  operative  delay,  as 
specified  in  Rule  19b-4(f)(6)(iii),12 
which  would  make  the  rule  change 
effective  and  operative  upon  filing.  The 
Commission  believes  that  waiving  the 


8 15  U.S.C.  78f(b)(5). 

9 15  U.S.C.  78s(b)(3)(A). 

10 17  CFR  240.19b—4(f)(6). 

11 17  CFR  240.19b— 4(f)(6)(iii).  In  addition.  Rule 
19b— 4(f)(6)(iii)  requires  the  self-regulatory 
organization  to  give  the  Commission  notice  of  its 
intent  to  file  the  proposed  rule  change,  along  with 
a  brief  description  and  text  of  the  proposed  rule 
change,  at  least  five  business  days  prior  to  the  date 
of  filing  of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  bv  the  Commission. 
NYSE  has  satisfied  this  requirement. 

12  17  CFR  240.19b— 4(f)(6)(iii). 
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30-day  operative  delay  is  consistent 
with  the  protection  of  investors  and  the 
public  interest  because  the  proposal  is 
designed  to  extend  the  operation  of  the 
existing  Reserve  Order  pilot  without 
interruption.  Extending  the  Reserve 
Order  pilot  woyld  continue  to  enable 
off-Floor  market  participants  to  compete 
through  their  ability  to  maintain  non- 
displayed  liquidity  on  the  Exchange’s 
Display  Book  system.  Accordingly,  the 
Commission  designates  the  proposed 
rule  change  effective  and  operative 
upon  filing  with  the  Commission.13 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/sro.shtml)-,  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSE-2008-92  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  Station  Place,  100  F  Street, 
NE.,  Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2008-92.  This  file 
number  should  be  included  on  the  - 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


13  For  purposes  only  of  waiving  the  30-day 
operative  delay,  the  Commission  has  considered  the 
proposed  rule’s  impact  on  efficiency,  competition 
and  capital  formation.  See  15  U.S.C.  78c(f). 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room.  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change:  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  publicly  available.  All 
submissions  should  refer  to  File 
Number  SR-NYSE-2008-92  and  should 
be  submitted  on  or  before  October  29, 
2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.14 

Florence  E.  Harmon. 

Acting  Secretary. 

[FR  Doc.  E8-23756  Filed  10-7-08;  8:45  am] 
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Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Order 
Granting  Approval  of  Proposed  Rule 
Change  Amending  Rules  Governing 
Membership  in  Order  To  Waive-ln 
Members  in  Good  Standing  of  the 
American  Stock  Exchange  LLC  as 
Members  and  Member  Organizations 
of  the  Exchange 

October  1,  2008. 

I.  Introduction 

On  July  30,  2008,  the  New  York  Stock 
Exchange  LLC  (“NYSE”  or  “Exchange”) 
filed  w’ith  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”) 1  and  Rule 
19b-4  thereunder,2  a  proposed  rule 
change  amending  its  rules  governing 
membership  in  order  to  permit  members 
in  good  standing  of  the  American  Stock 
Exchange  LLC  (“Amex”)  to  waive-in  to 
NYSE  after  the  acquisition  of  Amex  by 
NYSE  Euronext.  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  August  11. 


14  17  CFR  200.30— 3(a)(12). 
1 15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b— 4. 


2008. 3  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  rule  change. 

II.  Description  of  the  Proposal 

As  described  in  a  separate  proposed 
rule  change,4  on  January  17,  2008,  the 
Amex  Membership  Corporation  and 
NYSE  Euronext  entered  into  an 
Agreement  and  Plan  of  Merger  whereby, 
through  a  series  of  mergers  (“Mergers”), 
NYSE  Euronext  will  acquire  Amex,  and, 
as  a  result  of  these  mergers,  Amex  will 
become  a  wholly-owned  subsidiary  of 
NYSE  Group  and  be  renamed  NYSE 
Alternext  US  LLC.  Immediately 
following  the  closing  of  the  Mergers, 
those  persons  and  entities  who  were 
authorized  to  trade  on  Amex  before  the 
closing  of  the  Mergers  will  be  deemed 
to  have  satisfied  applicable  qualification 
requirements  necessary  to  trade  on 
NYSE  Alternext  and  will  be  issued 
trading  permits  (referred  to  as  “86 
Trinity  Permits”)  which  will  allow  them 
to  continue  to  trade  on  NYSE 
Alternext’s  systems  and  facilities  at  86 
Trinity  Place,  New  York,  New  York  (“86 
Trinity  Trading  Systems”). 

Subsequently,  NYSE  Euronext  intends 
to  relocate  all  equities  trading 
previously  conducted  on  the  86  Trinity 
Trading  Systems  to  11  Wall  Street,  New 
York,  New  York  (the  “Equities 
Relocation”).5  The  NYSE  Alternext 
trading  systems  at  11  Wall  Street  will  be 
operated  by  NYSE  on  behalf  of  NYSE 
Alternext.  NYSE  Alternext  will  also 
adopt  a  version  of  NYSE’s  rules  for 
trading  equities  on  NYSE  Alternext  after 
the  Equities  Relocation.6  Holders  of  the 
86  Trinity  Permits  will  be  able  to  apply 
for  an  NYSE  Alternext  equities  trading 


3  See  Securities  Exchange  Act  Release  No.  58290 
(August  1.  2008).  73  FR  46676  (August  11,  2008) 
(SR-NYSE-2008-70). 

4  See  Securities  Exchange  Act  Release  No.  58284 
(August  1,  2008),  73  FR  46086  (August  7.  2008) 
(SR-Amex-2008-62)  (“Acquisition  Proposal"). 

5  Subsequently.  NYSE  Alternext  will  also  relocate 
all  options  trading  conducted  on  the  86  Trinity 
Trading  Systems  to  11  Wall  Street  and  utilize  a 
trading  system  based  on  the  options  trading  system 
used  by  NYSE  Area,  Inc.  (“Options  Relocation,” 
and.  together  with  the  Equities  Relocation,  the 
“Relocations”). 

6  See  Securities  Exchange  Act  Release  No.  58265 
(July  30,  2008).  73  FR  46075  (August  7,  2008)  (SR- 
Amex-2008-63)  ("NYSE  Alternext  Equities  filing"). 
In  the  NYSE  Alternext  Equities  filing,  NYSE 
Alternext  also  proposed  to  adopt  rules  governing 
member  organizations  that  are  closely  modeled 
existing  NYSE  Rules.  After  the  closing  of  the 
Mergers,  there  may  be  NYSE  Alternext  members  or 
member  organizations  holding  an  86  Trinity  Permit 
that  do  not  immediately  qualify  for  membership 
under  the  new  NYSE  Alternext  membership  rules. 
Amex  has  proposed  that  any  such  member  would 
automatically  retain  its  membership  and  have  a  six- 
month  grace  period  to  meet  the  new  membership 
requirements.  The  grace  period  would  commence 
from  the  date  the  member  receives  an  NYSE 
Alternext  equities  trading  permit  in  exchange  for  a 
valid  86  Trinity  Permit. 
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license  or  options  trading  permit  upon 
the  Equities  or  Options  Relocation,  as 
applicable.  After  the  Equities 
Relocation,  86  Trinity  Permit  holders 
who  apply  to  receive  an  NYSE  Alternext 
equities  trading  license  will  also  receive 
an  NYSE  Market  trading  license. 

NYSE  and  NYSE  Alternext  Membership 
Rules  and  Proposed  Changes 

NYSE  Rule  2  defines  the  terms 
“member”  and  “member  organization.” 
Under  NYSE  Rule  2(b),  a  “member 
organization”  means  a  registered  broker 
or  dealer  (unless  exempt  pursuant  to  the 
Act)  that  is  also  a  member  of  the 
Financial  Industry  Regulatory 
Authority,  Inc.  (“FINRA”)  and  has  been 
approved  by  the  Exchange  to  designate 
an  associated  natural  person  to  effect 
transactions  on  the  floor  of  the 
Exchange.  The  term  also  includes  any 
natural  person  so  registered  and 
approved  and  who  directly  effects 
transactions  on  the  floor  of  the 
Exchange.  NYSE  Rule  2(a)  provides  that 
a  “member”  includes  any  person 
associated  with  and  designated  by  a 
member  organization  to  effect 
transactions  on  the  floor  of  the 
Exchange. 

NYSE  Rule  300  requires  members  and 
member  organizations  to  have  a  trading 
license  in  order  to  effect  transactions  on 
the  floor  of  the  Exchange  or  through  any 
facility  thereof.  Only  a  qualified  and 
approved  NYSE  member  organization 
may  acquire  and  hold  a  trading  license. 
An  NYSE  member  organization  that 
holds  a  trading  license  may  designate  an 
NYSE  member  to  effect  transactions  on 
its  behalf  on  the  floor  of  the  Exchange. 

The  Exchange  proposes  to  add 
supplementary  material  to  NYSE  Rule  2 
to  provide  that  an  NYSE  Alternext 
member  organization  is  deemed 
qualified  and  approved  as  an  NYSE 
member  organization  and  thus  eligible 
to  hold  an  NYSE  trading  license.  The 
Exchange  further  proposes  that 
Exchange  membership  would  be 
automatic  for  any  NYSE  Alternext 
member  organization,  and  that  such 
NYSE  Alternext  member  organization 
would  be  exempt  from  the  Exchange’s 
new  member  organization  application 
fee.  In  addition,  the  Exchange  proposes 
that  any  natural  person  associated  with 
an  NYSE  Alternext  member 
organization,  who  has  been  approved  by 
NYSE  Alternext  as  a  member  and 
designated  by  an  NYSE  Alternext 
member  organization  to  effect 
transactions  on  the  floor  of  NYSE 
Alternext,  would  be  deemed  approved 
as  an  NYSE  member. 

As  proposed,  NYSE  Alternext 
members  and  member  organizations  and 
that  seek  an  NYSE  Alternext  equities 


trading  license  would  be  automatically 
waived  in  as  members  and  member 
organizations  of  NYSE.  NYSE  Alternext 
will  have  the  same  standards  for 
membership  as  NYSE;  therefore,  if 
NYSE  Alternext  determines  that  an 
applicant  is  qualified  to  be  an  NYSE 
Alternext  member  organization,  NYSE 
will  accept  NYSE  Alternext’s 
determination  as  conclusive  evidence 
that  the  applicant  is  eligible  for  NYSE 
membership.  NYSE  Alternext  will 
certify  to  the  Exchange  that  each  such 
transferring  member  met  Amex’s 
minimum  membership  standards  at  the 
time  that  it  was  approved  for 
membership  and  that  nothing  has  come 
to  the  attention  of  NYSE  Alternext  that 
would  disqualify  that  member.  If  that 
member’s  86  Trinity  Permit  were 
revoked  for  any  reason,  it  would  not  be 
deemed  eligible  to  be  approved  as  an 
NYSE  member  organization. 

Some  NYSE  Alternext  members  that 
waive  into  NYSE  might  not  be  fully 
compliant  with  all  NYSE  membership 
requirements  at  the  time  of  the  waive- 
in.7  NYSE  has  proposed  to  provide  any 
such  member  with  a  six-month  grace 
period  in  which  to  meet  the 
requirements  of  Exchange  rules 
governing  membership.  Such  grace 
period  would  begin  to  run  from  the  date 
that  the  NYSE  Alternext  member 
organization  transfers  its  equities 
operations  to  the  NYSE  Alternext 
trading  systems  at  11  Wall  Street.  If  the 
member  organization  fails  to  meet  all 
NYSE  membership  requirements  by  the 
close  of  the  grace  period,  NYSE  would 
revoke  its  approval  to  trade.  NYSE 
would  also  reserve  the  right  to 
commence  proceedings  to  terminate  that 
member  organization. 

In  addition,  the  Exchange  proposes  to 
provide  a  temporary  exemption  from  the 
NYSE  Rule  2  requirement  that  each 
member  organization  be  a  FINRA 
member.  This  exemption  would  apply 
to  any  NYSE  Alternext  member 
organization  that:  (1)  Holds  a  valid  86 
Trinity  Permit  as  of  the  date  that  the 


7  The  Exchange  has  noted  that  the  current  Amex 
rules  governing  membership  are  substantially 
similar  to  Exchange  rules  governing  membership. 
However,  there  are  some  small  variations  in  the 
membership  requirements.  For  example,  NYSE 
requires  a  member  organization  to  submit  an 
opinion  of  counsel  that  a  member  corporation’s 
stock  is  validly  issued  and  outstanding  and  that  the 
restrictions  and  provisions  required  by  the 
Exchange  on  the  transfer,  issuance,  conversion,  and 
redemption  of  its  stock  have  been  made  legally 
effective.  Amex  does  not  have  such  a  requirement. 
See  NYSE  Rule  313.20.  Accordingly,  if  an  NYSE 
Alternext  member  organization  has  not  previously 
provided  such  an  opinion  of  counsel  to  Amex,  it 
must  be  provided  to  NYSE  Alternext  within  six 
months  of  the  member  organization  transferring  its 
equities  operations  to  the  NYSE  Alternext  Trading 
Systems  pursuant  to  a  valid  86  Trinity  Permit. 


NYSE  Alternext  member  organization 
transfers  its  equities  operations  to  NYSE 
Alternext  trading  systems  at  11  Wall 
Street;  (2)  is  not  currently  a  FINRA 
member;  and  (3)  is  eligible  for  FINRA’s 
waive-in  membership  process.8  The 
Exchange  proposes  a  60-day  grace 
period  for  any  such  NYSE  Alternext 
member  organization  to  apply  for  and  be 
approved  as  a  FINRA  member.  Such 
grace  period  would  run  from  the  date 
that  tbe  NYSE  Alternext  member 
organization  transfers  its  equities 
operation  to  NYSE  Alternext  trading 
systems  at  11  Wall  Street. 

Finally,  the  Exchange  proposes  to  add 
temporary  Rule  304A.90T  to  provide  a 
similar  six-month  grace  period  so  that 
an  approved  person  of  a  member 
organization,  as  opposed  to  the  member 
organization  itself,  may  address  any 
changes  that  that  approved  person 
would  have  to  make  in  connection  with 
being  associated  with  a  member 
organization.  If  an  approved  person  who 
has  been  designated  to  effect 
transactions  on  the  floor  of  the 
Exchange  fails  to  meet  the  relevant 
requirements  by  the  end  of  the  grace 
period,  such  approved  person  would 
not  be  permitted  to  effect  trades  on  the 
floor  until  such  requirements  were  met. 

III.  Discussion  and  Commission 
Findings 

The  Commission  has  carefully 
reviewed  the  proposed  rule  change  and 
finds  that  it  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.9  In 
particular,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(5)  of  the  Act,10  which, 
among  other  things,  requires  that  the 
rules  of  a  national  securities  exchange 
be  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission  also 
finds  that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(8)  of  the 
Act,11  which  requires  that  the  rules  of 
an  exchange  not  impose  any  burden  on 


8  See  Securities  Exchange  Act  Release  No.  58291 
(August  1,  2008),  73  FR  46661  (August  11,  2008) 
(SR-FINRA-2008-043). 

9  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  See  15  U.S.C.  78c(f). 

10 15  U.S.C.  78f(b)(5). 

11 15  U.S.C.  78f(b)(8). 
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competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

NY SE  Alternext  intends  to  adopt 
membership  rules  that  are  nearly 
identical  to  those  of  NYSE.12  Thus,  if  a 
firm  were  to  meet  NYSE  Alternext’s 
membership  rules,  then  it  also  will  have 
met  NYSE’s  rules.  Moreover,  the  same 
staff  that  administer  NYSE  membership 
rules  will  also  administer  NYSE 
Alternext  membership  rules.  Therefore, 
the  Commission  believes  it  is  consistent 
with  the  Act  for  NYSE  to  waive  in  NYSE 
Alternext  members  that  have  been  duly 
admitted  to  NYSE  Alternext 
membership.  Such  action  will  eliminate 
regulatory  duplication  without 
undermining  compliance  with 
applicable  membership  requirements. 
Similarly,  the  Commission  believes  it  is 
consistent  with  the  Act  for  NYSE  to 
waive  the  new  member  application  fee 
for  NYSE  Alternext  members  that  waive 
into  NYSE. 

Certain  NYSE  Alternext  members  that 
will  be  waived  in  to  NYSE  do  not 
currently  meet  all  of  NYSE’s 
membership  requirements.  In  a  separate 
order,  the  Commission  has  approved 
Amex’s  proposal  to  give  its  existing 
members  a  six-month  grace  period  to 
meet  the  new  NYSE  Alternext 
membership  requirements.13  In  this 
proposal,  NYSE  is  offering  such 
members  a  similar  six-month  grace 
period  to  meet  the  NYSE  membership 
requirements.  The  Commission  believes 
that  this  aspect  of  the  proposal 
reasonably  balances  the  desire  to  allow 
NYSE  Alternext  members  to  continue 
their  businesses  and  participate  in  the 
Relocations  with  the  need  to  ensure 
compliance  with  applicable 
membership  requirements. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,14  that  the 
proposed  rule  change  (SR-NYSE-2008- 
70)  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.15 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E 8— 23767  Filed  10-7-08;  8:45  am] 
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12  See  NYSE  Alternext  Equities  filing,  supra 
note  6. 

13  See  Securities  Exchange  Act  Release  No.  58705 
(October  1,  2008)  (SR-Amex-2008-63). 

'“15  U.S.C.  78s(b)(2). 

15  17  CFR  200.30— 3(a)(12). 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  New  York 
Stock  Exchange  LLC  To  Extend  the 
Moratorium  on  the  Administration  of 
the  Specialist  Performance  Evaluation 
Questionnaire  (“SPEQ”)  Pursuant  to 
Exchange  Rule  103A  and  the  Use  of 
the  SPEQ  Pursuant  to  Rule  103B 
(“Moratorium”)  to  the  Earlier  of 
December  31,  2008  or  the  Approval  of 
SR-NYSE-2008— 52,  To  Continue  To 
Suspend  the  Use  of  SuperDot 
Turnaround  for  Orders  Received  and 
Responses  to  Administrative 
Messages  as  Objective  Measures  in 
the  Assessment  of  Specialist 
Performance  During  the  Moratorium 
and  That  the  SPEQ  and  Order  Reports/ 
Administrative  Responses  Continue  To 
Be  Removed  From  the  Criteria  Used  To 
Commence  a  Specialist  Performance 
Improvement  Action 

October  1,  2008. 

Pursuant  to  Section  19(b)(1) 1  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)2  and  Rule  19b-4  thereunder,3 
notice  is  hereby  given  that,  on 
September  30,  2008,  New  York  Stock 
Exchange  LLC  (“NYSE”  or  the 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission  (the 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Exchange  has  designated  the  proposed 
rule  change  as  “non-controversial” 
under  Section  19(b)(3)(A)(iii)4  of  the 
Act  and  Rule  19b— 4(f)(6)  thereunder,5 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  the 
moratorium  on  tbe  administration  of  the 
Specialist  Performance  Evaluation 
Questionnaire  (“SPEQ”)  pursuant  to 
Exchange  Rule  103  A  and  the  use  of  the 
SPEQ  pursuant  to  Rule  103B 
(“Moratorium”),  which  was 
implemented  on  June  8,  2007  to  the 


1 15  U.S.C.  78s(b)(l). 

2 15  U.S.C.  78a. 

3 17  CFR  240.19b—4. 

“15  U.S.C.  78s(b)(3)(A)(iii). 
5 17  CFR  240.19b— 4(f)(6). 


earlier  of  December  31,  2008  or  the 
approval  of  SR-NYSE-2008-52.  In 
addition,  the  Exchange  proposes  to 
continue  to  suspend  the  use  of  SuperDot 
turnaround  for  orders  received  and 
responses  to  administrative  messages  as 
objective  measures  in  the  assessment  of 
specialist  performance  during  the 
Moratorium.  The  Exchange  further 
proposes  that  the  SPEQ  and  Order 
Reports/Administrative  Responses 
continue  to  be  removed  from  the  criteria 
used  to  commence  a  specialist 
performance  improvement  action  during 
the  Moratorium. 

The  text  of  the  proposed  rule  changes 
is  available  on  the  Exchange’s  Web  site 
( http://www.nyse.com ),  at  the 
Exchange’s  Office  of  the  Secretary,  and 
at  the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory'  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  extend  the' 
moratorium  on  tbe  administration  of  the 
Specialist  Performance  Evaluation 
Questionnaire  (“SPEQ”)  pursuant  to 
Exchange  Rule  103 A  and  the  use  of  the 
SPEQ  pursuant  to  Rule  103B 
(“Moratorium”),  which  was 
implemented  on  June  8,  2007, 6  to  the 
earlier  of  December  31,  2008  or  the 
approval  of  SR-NYSE-2008-52.7 

In  addition,  the  Exchange  proposes 
that  the  use  of  SuperDot  turnaround  for 
orders  received  and  responses  to 
administrative  messages  continue  to  be 
removed  from  the  objective  measures 


B  See  Securities  Exchange  Act  Release  Nos.  55852 
(June  4,  2007),  72  FR  31868  (June  8,  2007)  (NYSE- 
2007—47)  (“Original  Request”);  57184  (January  22, 
2008),  73  FR  5254  (January  29,  2008)  (NYSE-2008- 
02);  57591  (April  1,  2008),  73  FR  18838  (April  7, 
2008)  (NYSE-2008-21);  and  58036  (June  26,  2008), 
73  FR  38267  (July  3,  2008)  (NYSE-2008-51). 

7  See  Securities  Exchange  Act  Release  No.  58363 
(AuguSt  14,  2008),  73  FR  49514  (August  21,  2008) 
(SR-NYSE-2008-52). 
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used  in  the  assessment  of  specialist 
performance  pursuant  to  Exchange  Rule 
103B  or  as  criteria  used  to  commence 
specialist  performance  improvement 
action  pursuant  to  Exchange  Rule  103A 
during  the  Moratorium. 

SPEQ 

Prior  to  June  2007,  pursuant  to 
Exchange  Rule  103 A,  on  a  quarterly 
basis,  the  Exchange  distributed  a  twenty 
question  survey  known  as  the  SPEQ  to 
eligible  Floor  brokers  8  to  evaluate 
specialist  performance  during  the 
quarter  immediately  prior  to  the 
distribution  of  the  SPEQ.  Initially/this 
subjective  feedback  provided  critical 
information  to  assist  the  Exchange  in 
maintaining  the  quality  of  the  NYSE 
market. 

However,  the  Exchange  believed  that 
the  SPEQ  no  longer  adequately  allowed 
a  Floor  broker  to  assess  the  electronic 
interaction  between  the  specialist  and 
the  Floor  broker.  The  Hybrid  Market 
provided  Floor  brokers  and  specialists 
with  electronic  trading  tools  that  have 
resulted  in  less  personal  and  verbal 
contact  between  Floor  brokers  and 
specialists.  Currently,  the  majority  of 
transactions  executed  on  the  Exchange 
are  done  through  electronic  executions. 

In  addition,  the  dramatic  increase  in 
transparency  with  respect  to  the  Display 
Book  through,  among  other  things, 
Exchange  initiatives  like  NYSE 
OPENBOOK™9  (“OPENBOOK”)  has 
decreased  the  need  for  the  Floor  broker 
to  obtain  market  information  verbally 
from  the  specialist.  This  increased 
transparency  gives  all  market 
participants,  both  on  and  off  the  Floor, 
a  greater  ability  to  see  and  react  to 
market  changes. 

The  questions  on  the  SPEQ  did  not 
take  into  account  the  operation  of  the 
electronic  tools  available  in  the  Hybrid 
Market.  The  SPEQ  did  not  provide  Floor 
brokers  with  a  means  to  evaluate 
specialist  performance  under  the 


8  The  Exchange  believed  that  conscientious 
participation  in  the  SPEQ  process  was  a  critical 
element  in  the  Exchange’s  program  for  evaluating 
the  overall  performance  of  its  specialists.  All 
eligible  Floor  brokers  are  required  to  participate  in 
the  process  and  evaluate  from  one  to  three 
specialist  units  each  quarter.  Floor  brokers  were 
selected  to  participate  in  the  SPEQ  process  based 
on  broker  badge  data  submitted  in  accordance  with 
audit  trail  requirements.  Brokers  who  intentionally 
failed  or  refused  to  participate  in  the  SPEQ  process 
were  potentially  subject  to  disciplinary  action, 
including  the  imposition  of  a  summary  fine 
pursuant  to  Exchange  Rule  476A. 

9  OPENBOOK  Online  Database  is  an  Exchange 

online  service  that  allows  subscribers  to  view  the 

contents  of  the  specialist  book  for  any  stock  at  any 

given  point  in  the  day,  or  over  a  period  of  time. 
Results  are  returned  in  an  Excel  spreadsheet. 
OPENBOOK  Online  Database  is  a  historical 
database  with  data  stored  online  for  a  12-morith 
period. 


current  market  model.  As  a  result  of  the 
more  electronic  interaction  between 
Floor  brokers  and  specialists,  Floor 
brokers  were  unable  to  assess  specialist 
performance  using  the  SPEQ. 

The  questions  posed  to  the  Floor 
brokers  on  the  SPEQ  required  Floor 
brokers  to  opine  on^he  specialists’ 
ability  to  offer  single  price  executions 
and  specialists’  ability  to  provide 
notification  to  Floor  brokers  of  market 
changes  in  particular  stocks.  In  the 
current  more  electronic  market, 
specialists  are  unable  to  offer  single 
price  executions  and  the  relative  speed 
of  executions  makes  it  virtually 
impossible  for  specialists  to  notify 
brokers  of  changes  in  a  particular 
security. 

Given  the  above,  the  SPEQ  no  longer 
served  as  a  meaningful  measure  of 
specialist  performance. 

Objective  Measures 

The  Exchange  further  requests  that 
during  the  extension  of  the  Moratorium, 
allocations  of  newly  listed  securities  on 
the  Exchange  continue  to  be  based  on 
the  objective  measures  identified  in 
Exchange  Rule  103B,10  with  the 
exception  of  SuperDot  turnaround  for 
orders  received  and  response  to 
administrative  messages. 

As  explained  in  the  Original  Request 
and  previously  requested  extensions, 
SuperDot  turnaround  for  orders 
received  and  response  to  administrative 
messages  no  longer  provide  meaningful 
objective  standards  to  evaluate 
specialist  performance  in  today’s 
electronic  market.  Specifically,  in  the 
more  electronic  market,  orders  received 
by  Exchange  systems  that  are 
marketable  upon  entry  are  eligible  to  be 
immediately  and  automatically 
executed  by  Exchange  systems.  As  such, 
SuperDot  turnaround  no  longer.* 
provided  a  meaningful  objective 
measure  of  a  specialist’s  performance. 

Furthermore,  in  the  current  more 
electronic  market,  the  Exchange  systems 
automatically  respond  to  the  majority  of 
the  administrative  messages.  Today, 
there  are  two  administrative  messages 


10 Pursuant  to  Exchange  Rule  103B,  specialist 
dealer  performance  is  measured  in  terms  of 
participation  (TTV);  stabilization;  capital 
utilization^ which  is  the  degree  to  which  the 
specialist  unit  uses  its  own  capital  in  relation  to  the 
total  dollar  value  of  trading  in  the  unit’s  stocks;  and 
near  neighbor  analysis,  which  is  a  measure  of 
specialist  performance  and  market  quality 
comparing  performance  in  a  stock  to  performance 
of  stocks  that  have  similar  market  characteristics. 
Additional  objective  measures  pursuant  to 
Exchange  Rule  103B  are  those  measures  included 
in  Exchange  Rule  103A  which  are:  (a)  Timeliness 
of  regular  openings;  (b)  promptness  in  seeking  Floor 
official  approval  of  a  non-regulatory  delayed 
opening;  (c)  timeliness  of  DOT  turnaround;  and  (d) 
response  to  administrative  messages. 


that  require  a  manual  response  from 
specialists.  These  are  messages  that 
require  the  specialist  to  provide  status 
information  on  market  orders  and  stop 
orders.  With  regard  to  requests  for  the 
status  of  stop  orders,  the  specialists  are 
no  longer  capable  of  providing  this 
information.  In  December  2006, 
following  Commission  approval,11  the 
Exchange  changed  its  stop  order 
handling  process.  Stop  orders  are  no 
longer  visible  to  the  part  of  the  NYSE 
Display  Book®  that  the  specialist 
“sees.”  When  a  transaction  on  the 
Exchange  results  in  the  election  of  a 
stop  order  that  had  been  received  prior 
to  such  transaction,  the  elected  stop 
order  is  sent  as  a  market  order 12  to  the 
Display  Book  and  the  specialist’s  system 
employing  algorithms,  where  it  is 
handled  in  the  same  way  as  any  other 
market  order.  The  specialist,  therefore, 
is  unable  to  provide  any  information 
regarding  the  status  of  stop  orders. 

Market  orders  are  eligible  to  receive 
immediate  and  automatic  execution  on 
the  Exchange.  The  immediate  and 
automatic  execution  of  market  orders 
eliminates  the  need  for  the  specialists  to 
respond  to  the  administrative  request 
for  the  status  of  market  orders.  In 
practice,  a  customer  that  submits  a 
market  order  will  likely  receive  a  report 
of  execution  before  the  administrative 
message  requesting  the  status  of  the 
market  order  has  been  printed  and  read 
by  the  specialist. 

This  change  has  had  a  minimal 
impact  on  Exchange  customers.  In  the 
past  few  years,  the  average  number  of 
administrative  messages  received  on  a 
daily  basis  has  steadily  declined.  The 
Exchange  believes  that  immediate  and 
automatic  execution  of  orders  will 
virtually  eliminate  administrative 
messages  that  require  a  manual  response 
from  a  specialist.  As  a  result,  a 
specialist’s  ability  to  respond  to 
administrative  messages  no  longer 
provides  a  meaningful  measure  of 
specialists’  performance  during  the 
Moratorium. 

Given  the  above,  the  Exchange  seeks 
to  continue  suspension  of  the  use  of 
both  measures  as  criteria  used  to  assess 
specialists’  performance  during  the 
extension  of  the  Moratorium. 

Performance  Improvement  Actions 

Similarly,  during  the  extension  of  the 
Moratorium,  the  Exchange  seeks  to 
continue  suspending  the  use  of  the 
SPEQ  and  Order  Reports/Administrative 


11  See  Securities  Exchange  Act  Release  No.  54820 
(November  27,  2006),  71  FR  70824  (December  6, 
2006)  (SR-NY SE-2006-65) 

12  As  used  herein,  the  term  “market  order”  refers 
to  market  orders  that  are  not  designated  as  "auction 
market  orders.” 
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Reports  as  criteria  for  the 
implementation  of  a  performance 
improvement  action  pursuant  to 
Exchange  Rule  103A.  Exchange  Rule 
103A(b)  provides  that: 

The  Market  Performance  Committee  shall 
initiate  a  Performance  Improvement  Action 
(except  in  highly  unusual  or  extenuating 
circumstances,  involving  factors  beyond  the 
control  of  a  particular  specialist  unit,  as ' 
determined  by  formal  vote  of  the  Committee) 
in  any  case  where  a  specialist  unit’s 
performance  falls  below  such  standards  as 
are  specified  in  the  Supplementary  Material 
to  this  rule.  The  objective  of  a  Performance 
Improvement  Action  shall  be  to  improve  a 
specialist  unit’s  performance  where  the  unit 
has  exhibited  one  or  more  significant 
weaknesses,  or  has  exhibited  an  overall 
pattern  of  weak  performance  that  indicates 
the  need  for  general  improvement. 

Prior  to  June  2007,  the  SPEQ  and 
Order  Reports/Admini’strative  Reports 
were  two  criteria  included  in  the 
standards  specified  in  Exchange  Rule 
103 A  Supplementary  Material.  Given 
that  SPEQ  and  Order  Reports/ 
Administrative  Reports  no  longer 
provided  significant  objective  measures 
of  specialists’  performance  in  the 
Hybrid  Market,  the  Exchange  sought  to 
suspend  the  use  of  both  measures  as 
criteria  for  the  implementation  of  a  • 
performance  improvement  action  during 
the  Moratorium.  Through  this  filing,. the 
Exchange  seeks  to  continue  this 
suspension  for  the  duration  of  the 
Moratorium. 

Creation  of  a  New  Process 

The  Exchange  has  established  a 
quantifiable  measure  in  order  to 
determine  a  specialist  unit’s  eligibility 
to  participate  in  the  new  Allocation 
Process.  The  Exchange  has  formally 
submitted  a  proposal  to  the  Commission 
to  amend  Exchange  rules  that  govern  the 
allocation  of  securities  to  specialist 
units  and  other  related  rules.13 

The  Exchange  believes  that  the  use  of 
a  single  objective  measure  to  determine 
specialist  unit  eligibility  for  allocation 
will  create  a  more  efficient  process  that 
is  consistent  with  the  Exchange’s 
current  more  electronic  trading 
environment. 

Conclusion 

The  Exchange  therefore  requests  to 
extend  the  Moratorium  on  the 
administration  of  the  Specialist 
Performance  Evaluation  Questionnaire 
(“SPEQ”)  pursuant  to  Exchange  Rule 
103A  and  the  use  of  the  SPEQ  pursuant 
to  Rule  103B  until  the  earlier  of 
December  31,  2008  or  the  approval  of 


13  See  Securities  Exchange  Act  Release  No.  58363 
(August  14,  2008),  73  FR  49514  (August  21,  2008) 
(NYSE-2008-52). 


SR-NYSE-2008-52.  In  addition,  the 
Exchange  proposes  to  continue  to 
suspend  the  use  of  SuperDot  turnaround 
for  orders  received  and  responses  to 
administrative  messages  continue  to  not 
be  used  as  objective  measures  in  the 
assessment  of  specialist  performance 
during  the  Moratorium.  The  Exchange 
further  proposes  that  the  SPEQ  and 
Order  Reports/Administrative 
Responses  continue  to  be  removed  from 
the  criteria  used  to  commence  a 
specialist  performance  improvement 
action  during  the  Moratorium. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  under  Section 
6(b)(5) 14  that  an  Exchange  have  rules 
that  are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  also  is  designed  to  support  the 
principles  of  Section  llA(a)(l) 15  in  that 
it  seeks  to  assure  economically  efficient 
execution  of  securities  transactions, 
make  it  practicable  for  brokers  to 
execute  investors’  orders  in  the  best 
market  and  provide  an  opportunity  for 
investors’  orders  to  be  executed  without 
the  participation  of  a  dealer.  Due  to  the 
Exchange’s  transition  to  a  more 
electronic  market,  the  current  SPEQ, 
SuperDot  turnaround  for  orders 
received  and  response  to  administrative 
messages  no  longer  provide  meaningful 
objective  standards  to  evaluate 
specialist  performance.  The  .Exchange 
requests  this  continued  extension  of  the 
Moratorium  to  determine  whether 
elimination  of  the  SPEQ  as  well  as 
SuperDot  turnaround  for  orders 
received  and  response  to  administrative 
messages  as  objective  measures  would 
remove  an  impediment  to  a  free  and 
open  electronic  market  which  would 
result  in  the  more  economically  efficient 
execution  of  securities  transactions. 
Given  the  current  trend  to  a  more 
electronically-based  market,  the 
Exchange  believes  that  the  use  of  more 
objective  and  detailed  measures  will 
promote  healthy  competition  between 
specialist  units  and  ultimately  result  in 
better  market-making  for  Exchange 
customers. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


14  15  U.S.C.  781(b)(5). 

15 15  U.S.C.  7Sk— 1  (a)(1). 


any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change 
does  not:  (i)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  after  the  date  of 
filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest,  the  proposed  rule 
change  has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act 16  and 
subparagraph  (f)(6)  of  Rule  19b-4 
thereunder.17 

A  proposed  rule  change  filed  under 
1 9b — 4(f)(6)  normally  may  not  become 
operative  prior  to  30  days  after  the  date 
of  filing.18  However,  Rule  19b- 
4(f)(6)(iii) 19  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  has  requested  that  the 
Commission  waive  the  30-day  pre- 
operative  delay  and  designate  the 
proposed  rule  change  to  become 
operative  upon  filing.20 

The  Commission  believes  that 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Commission  designates  the  proposal  to 
become  effective  and  operative  upon 
filing.21 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 


16  15  U.S.C.  78s(b)(3)(A). 

17 17  CFR  240.19b-4(f)(6). 

18 17  CFR  240.19b-4(f)(6)(iii).  In  addition,  Rule 
19b— 4(f)(6)(iii)  requires  a  self-regulatory 
organization  to  give  the  Commission  written  notice 
of  its  intent  to  file  the  proposed  rule  change  at  least 
five  business  days  prior  to  the  date  of  filing  of  the 
proposed  rule  change,  or  such  shorter  time  as 
designated  by  the  Commission.  NYSE  has  satisfied 
this  requirement. 

19 17  CFR  240.19b— 4(f)(6)(iii). 

20  Id. 

21  For  purposes  only  of  waiving  the  30-day 
operative  delay,  the  Commission  has  considered  the 
impact  of  the  proposed  rule  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  78c(f). 
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necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  ( http://www.sec.gov/ 
rules/ sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
commen  ts@sec.gov. 

Please  include  File  Number  SR- 
NYSE-2008-94  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2008-94.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments'  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 
DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NYSE.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSE-2008-94  and  should 
be  submitted  on  or  before  October  29, 
2008. 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.22 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-23837  Filed  10-7-08;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-58713;  File  No.  SR-NYSE- 
2008-96] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  New  York 
Stock  Exchange  LLC  To  Extend  for 
Three  Months  the  Moratorium  Related 
to  the  Qualification  and  Registration  of 
Registered  Competitive  Market  Makers 
(“RCMMs”)  Pursuant  to  NYSE  Rule 
107A  and  Competitive  Traders  (“CTs”) 
Pursuant  to  NYSE  Rule  110 

October  2,  2008. 

Pursuant  to  Section  19(b)(1) 1  of  the 
Securities  Exchange  Act  of  1934 
(“Act”) 2  and  Rule  19b-4  thereunder,3 
notice  is  hereby  given  that,  on 
September  30,  2008,  New  York  Stock 
Exchange  LLC  (“NYSE”  or  the 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  for 
three  months  the  moratorium  related  to 
the  qualification  and  registration  of 
Registered  Competitive  Market  Makers 
(“RCMMs”)  pursuant  to  NYSE  Rule 
107A  and  Competitive  Traders  (“CTs”) 
pursuant  to  NYSE  Rule  110.  The  text  of 
the  proposed  rule  change  is  available  at 
http://www.nyse.com,  the  NYSE,  and 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 


22  17  CFR  200.30— 3(a)(l 2). 
1 15  U.S.C.78s(b)(l). 

2 15  U.S.C.  78a. 

3  17  CFR  240.19b— 4. 


and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  extend  for 
three  months  the  moratorium  related  to 
the  qualification  and  registration  of 
RCMMs  pursuant  to  NYSE  Rule  107A 
and  CTs  pursuant  to  NYSE  Rule  110. 

On  September  22,  2005,  the  Exchange 
filed  SR-NYSE-2005-63  4  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  proposing  to 
implement  a  moratorium  on  the 
qualification  and  registration  of  new 
RCMMS  and  CTs  (“Moratorium”).  The 
purpose  of  the  Moratorium  was  to  allow 
the  Exchange  an  opportunity  to  review 
the  viability  of  RCMMs  and  CTs  in  the 
NYSE  HYBRID  MARKET  SM  (“Hybrid 
Market”).5 

During  each  phase  of  the  Hybrid 
Market,  new  system  functionality  was 
included  in  the  operation  of  Exchange 
systems  and  new  data  was  generated.  As 
a  result,  the  Exchange  was  unable  to 
make  an  informed  decision  as  to  the 
viability  of  RCMMs  and  CTs  in  the 
Hybrid  Market.  The  phasing  in 
implementation  of  the  Hybrid  Market 
required  the  Exchange  to  extend  the 
Moratorium. an  additional  seven  times 
over  the  next  twenty-seven  (27) 
months.6 

On  June  12,  2008,  the  Exchange  filed 
its  proposal  to  create  its  new  market 
model  (“New  Model”).7  Pursuant  to  its 
filing,  the  Exchange  proposed  to:  (i) 


4  See  Securities  Exchange  Act  Release  No.  52648 
(October  21,  2005),  70  FR  62155  (October  28.  2005) 
(SR-NYSE-2005-63). 

5  See  Securities  Exchange  Act  Release  No.  53539 
(March  22,  2006),  71  FR  16353  (March  31,  2006) 
(SR-NYSE-2004-05)  (establishing  the  NYSE 
HYBRID  MARKET  SM). 

B  See  Securities  Exchange  Act  Release  Numbers 
54140  (July  13,  2006),  71  FR  41491  (July  21,  2006) 
(SR-NYSE-2006-48);  54985  (December  21.  2006), 
72  FR  171  (January  3,  2007)  (SR-NYSE-2006-113); 
55992  (June  29,  2007),  72  FR  37289  (July  9,  2007) 
(SR-NYSE-2007— 57);  56556  (September  27.  2007), 
72  FR  56421  (October  3.  2007)  (SR-NYSE-2007- 
86);  57072  (December  31,  2007),  73  FR  1252 
(January  7,  2008)  (SR-NYSE-2007-125);  57601 
(April  2,  2008),  73  FR  19123  (April  8,  2008)  (SR- 
NYSE— 2008— 22);  58033  (June  26,  2008),  73  FR 
38265  (July  3,  2008)  (SR-NYSE-2008-^19). 

7  See  Securities  Exchange  Act  Release  No.  58184 
(July  17,  2008,  2006),  73  FR  42853  (July  23,  2008) 
(SR-NY  SE-2008— 46). 
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Provide  market  participants  with 
additional  abilities  to  post  hidden 
liquidity  on  Exchange  systems;  (ii) 
create  a  Designated  Market  Maker 
(“DMM”),  and  phase  out  the  NYSE 
specialist;  and  (iii)  enhance  the  speed  of 
execution  through  technological 
enhancements  and  a  reduction  in 
message  traffic  between  Exchange 
systems  and  its  DMMs.  In  light  of  this 
proposed  New  Model,  the  Exchange 
requested  an  extension  of  the 
Moratorium  to  evaluate  the  viability  of 
the  RCMMs  and  CTs  in  the  proposed 
New  Model.8 

In  light  of  these  proposed  changes,  the 
Exchange  seeks  to  continue  its  review  of 
the  data  related  to  RCMMs  and  CTs 
current  trading  on  the  NYSE  pending 
approval  of  the  New  Model. 

Accordingly,  the  Exchange  requests 
additional  time  to  decide  what  roles,  if 
any,  RCMMs  and  CTs  should  perform  in 
the  proposed  New  Model.  The  Exchange 
is  proposing  to  extend  the  Moratorium 
as  amended9  for  an  additional  three  (3) 
months  to  December  31,  2008  in  order 
to  finalize  its  determination  as  to  the 
roles  of  RCMMs  and  CTs  and  to 
formally  submit  a  proposal  to  the 
Commission  outlining  the  role,  if  any, 
these  classes  of  traders  have  in  the 
Exchange’s  evolving  market. 

The  Exchange  will  issue  an 
Information  Memo  announcing  the 
extension  of  the  Moratorium. 

2.  Statutory  Basis 

The  basis  under  the  Act 10  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5) 11  that  an 
exchange  have  rules  that  are  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Exchange  is  currently  reviewing  the 
data  related  to  RCMMs  and  CTs  to 
evaluate  its  trading  volume  in  the 
current  more  electronic  market.  Since  it 
is  undergoing  significant  developments 
in  its  technology  and  its  market  model, 
the  Exchange  believes  that  an  extension 
of  time  to  finalize  its  determination  of 
what,  if  any,  roles  the  RCMMs  and  CTs 
will  play  in  this  evolving  marketplace 
could  potentially  remove  impediments 


8  See  Securities  Exchange  Act  Release  No.  58033 
(June  26,  2008),  73  FR  38265  (July  3,  2008)  (SR- 
NYSE— 2008— 49). 

9  See  Securities  Exchange  Act  Release  No.  53549 
(March  24,  2006),  71  FR  16388  (March  31,  2006) 
(SR-NYSE-2006-11)  (making  certain  amendments 
to  the  Moratorium). 

10 15  U.S.C.  78a. 

11 15  U.S.C.  78f(b)(5). 


to  and  better  improve  the  mechanism  of 
a  free  and  open  market. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  for  30 
days  after  the  date  of  the  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  the  proposed  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act 12  and  Rule  19b- 
4(f)(6)  thereunder.13 

A  proposed  rule  change  filed 
pursuant  to  Rule  19b — 4(f)(6)  under  the 
Act 14  normally  does  not  become 
operative  for  30  days  after  the  date  of  its 
filing.  However,  Rule  19b-4(f)(6)(iii) 15 
permits  the  Commission  to  designate  a 
shorter  time  if  such  action  is  consistent 
with  the  protection  of  investors  and  the 
public  interest.  The  NYSE  has  requested 
that  the  Commission  waive  the  30-day 
operative  delay.  The  Commission 
believes  that  waiving  the  30-day 
operative  delay  is  consistent  with  the 
protection  of  investors  and  the  public 
interest  because  it  would  allow  the 
Moratorium  to  continue  without 
interruption  so  that  the  Exchange  may 
have  additional  time  to  make  a  final 
determination  as  to  the  future  roles  of 
RCMMs  and  CTs  in  the  proposed  New 


12 15  U.S.C.  78s(b)(3)(A). 

13 17  CFR  240.19b— 4(0(6).  Pursuant  to  Rule  19b- 
4(0(6)(iii)  under  the  Act,  the  Exchange  is  required 
to  give  the  Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change,  along  with  a  brief 
description  and  text  of  the  proposed  rule  change, 
at  least  five  business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such  shorter  time 
as  designated  by  the  Commission.  The  Exchange 
has  requested  that  the  Commission  waive  the  5-day 
pre-filing  notice  requirement.  The  Exchange  has 
satisfied  this  requirement. 

14  17  CFR  240.19b— 4(f)(6). 

15 17  CFR  240.19b— 4(f)(6)(iii). 


Model  and  to  file  with  the  Commission 
a  proposed  rule  change  outlining  such 
roles.  For  these  reasons,  the 
Commission  designates  that  the 
proposed  rule  change  become  operative 
immediately.16 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the. 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://www.sec.gov/ 
rules/ sro.shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-JMYSE-2008-96  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington;  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2008-96.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://www.sec.gov/ 
rules /sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  on  official  business  days  between 
the  hours  of  10  a.m.  and  3  p.m.  Copies 


16  For  purposes  only  of  waiving  the  30-day 
operative  delay,  the  Commission  has  considered  the 
proposed  rule’s  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 


59026 


Federal  Register /Vol.  73,  No.  196 / Wednesday,  October  8,  2008 /Notices 


of  the  Filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-NYSE- 
2008-96  and  should  be  submitted  on  or 
before  October  29,  2008. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.17 

Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-23843  Filed  10-7-08;  8:45  am] 

BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-58704;  File  No.  SR- 
NYSEArca-2008-92] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Order  Granting  Accelerated 
Approval  of  a  Proposed  Rule  Change 
Relating  to  the  Listing  of  MacroShares 
Major  Metro  Housing  Trusts 

October  1,  2008. 

On  August  25,  2008.  NYSE  Area,  Inc. 
(“NYSE  Area”  or  “Exchange”),  through 
its  wholly  owned  subsidiary,  NYSE 
Area  Equities,  Inc.  (“NYSE  Area 
Equities”),  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”) 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”) 1  and  Rule  19b-4  thereunder,2  a 
proposed  rule  change  to  list  and  trade 
shares  of  the  MacroShares  Major  Metro 
Housing  Up  Trust  (“Up  Trust”)  and  the 
MacroShares  Major  Metro  Housing 
Down  Trust  (“Down  Trust”) 
(collectively,  the  “Trusts”).3  The 
proposed  rule  change  was  published  in 
the  Federal  Register  on  September  15, 
2008  for  a  15-day  comment  period.4  The 
Commission  received  no  comments  on 
the  proposal.  This  order  grants  approval 
to  the  proposed  rule  change  on  an 
accelerated  basis. 

I.  Description  of  the  Proposal 

The  Exchange  proposes  to  list  and 
trade  the  Shares  pursuant  to  NYSE  Area 
Equities  Rule  8.400,  which  governs  the 


17 17  CFR  200.30— 3(a)(12). 

1 15  U.S.C.  78s(b){l). 

2 17  CFR  240.19b-4. 

3  Shares  of  the  Up  Trust  and  the  Down  Trust  are 
referred  to  collectively  as  “Shares.” 

4  See  Securities  Exchange  Act  Release  No.  58469 
(September  5,  2008),  73  FR  53306  (“Notice”). 


listing  of  Paired  Trust  Shares.5  The 
Shares  will  satisfy  the  initial  and 
continued  listing  criteria  applicable  to 
Paired  Trust  Shares,  which  are  set  forth 
in  NYSE  Area  Equities  Rule  8.400(d).6 

Description  of  the  Trusts  and  the  Shares 

The  Up  MacroShares  and  the  Down 
MacroShares  will  be  offered  by  the  Up 
Trust  and  the  Down  Trust,  respectively, 
established  by  MACRO  Inflation 
Depositor,  LLC,  as  depositor,  under  the 
laws  of  the  State  of  New  York.  The 
Trusts  are  not  registered  with  the 
Commission  as  investment  companies.7 
Distributions  from  the  Trusts  will  be 
based  on  the  value  of  the  S&P/Case- 
Shiller  Composite-10  Home  Price  Index 
(“Index”),  as  well  as  on  prevailing 
interest  rates  on  U.S.  Treasury 
obligations.  The  last  published  value  of 
the  S&P/Case-Shiller  Composite-10 
Home  Price  Index  is  referred  to  as  the 
“Reference  Value  of  the  Index”  or 
“Reference  Value”  (as  defined  in  the 
Notice).  The  S&P/Case-Shiller  Home 
Price  Indices  measure  the  change  in 
home  prices  in  one  or  several 
geographic  regions  of  the  United  States. 
They  are  calculated  monthly  and  are 
publicly  available  for  20  major 
metropolitan  areas.8 

Additional  information  regarding  the 
Shares  may  be  found  in  the  Notice,9 
including  but  not  limited  to  discussions 
of  the  Shares  and  Trusts,  the  Reference 
Value  of  the  Index,  the  S&P/Case-Shiller 
Home  Price  Indices  and  the  Index,  the 


5  The  Shares  are  “Trading  Shares”  as  defined  in 
NYSE  Area  Equities  Rule  8.400(b)(1)(B). 

6  See  e-mail  from  Michael  Cavalier,  Associate 
General  Counsel,  NYSE  Euronext,  to  Christopher 
Chow,  Senior  Counsel,  Commission,  dated 
September  26,  2008. 

7  The  Shares  are  being  offered  by  the  Trusts  under 
the  Securities  Act  of  1933,  as  amended,  15  U.S.C. 
77a.  On  August  6,  2008,  the  depositor  filed  with  the 
Commission  Registration  Statements  on  Form  S-l 
(Amendment  No.  1)  for  the  Up  MacroShares  (File 
No.  333-151522)  (“Up  Trust  Registration 
Statement”)  and  for  the  Down  MacroShares  (File 
No.  333-151523)  (“Down  Trust  Registration 
Statement,”  and,  together  with  the  Up  Trust 
Registration  Statement,  “Registration  Statements”). 
Descriptions  herein  relating  to  the  operation  of  the 
Trusts  and  the  S&P/Case-Shiller  Home  Price  Indices 
are  based  on  the  Registration  Statements. 
Additionally,  unless  otherwise  stated  herein, 
defined  terms  have  same  meaning  set  forth  in  the 
Registration  Statements. 

8  The  S&P/Case-Shiller  Composite-10  Home  Price 
Index  is  a  weighted  average  of  the  following  10 
S&P/Case-Shiller  Metro  Area  Home  Price  Indices: 
The  S&P/Case-Shiller  Boston  Home  Price  Index,  the 
S&P/Case-Shiller  Chicago  Home  Price  Index,  the 
S&P/Case-Shiller  Denver  Home  Price  Index,  the 
S&P/Case-Shiller  Las  Vegas  Home  Price  Index,  the 
S&P/Case-Shiller  Los  Angeles  Home  Price  Index, 
the  S&P/Case-Shiller  Miami  Home  Price  Index,  the 
S&P/Case-Shiller  New  York  City  Area  Home  Price 
Index,  the  S&P/Case-Shiller  San  Diego  Home  Price 
Index,  the  S&P/Case-Shiller  San  Francisco  Home 
Price  Index,  and  the  S&P/Case-Shiller  Washington,- 
D.C.  Home  Price  Index. 

9  See  supra  note  4. 


eligibility  criteria,  the  MSA  Index 
construction,  the  weighting  of  sales 
pairs,  the  Index  governance,  the 
Termination  Triggers,  the  calculation  of 
the  Underlying  Value,  the  availability  of 
information,  the  initial  and  continued 
listing  criteria,  trading  halts,  trading 
rules,  surveillance,  and  the  Information 
Bulletin. 

II.  Discussion  and  Commission’s 
Findings 

The  Commission  has  carefully 
reviewed  the  proposed  rule  change  and 
finds  that  it  is  consistent  with  the 
requirements  of  Section  6  of  the  Act 10 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.11  In  particular,  the 
Commission  finds  that  the  proposal  is 
consistent  with  Section  6(b)(5)  of  the 
Act,12  which  requires,  among  other 
things,  that  the  Exchange’s  rules  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  Commission  notes 
that,  for  the  Shares  to  be  listed  and 
traded  on  the  Exchange,  such  Shares 
must  be  in  compliance  with  the  initial 
and  continued  listing  requirements 
under  NYSE  Area  Equities  Rule  8.400. 

The  Commission  finds  that  the 
proposal  to  list  and  trade  the  Shares  on 
the  Exchange  is  consistent  with  Section 
1 1  A(a)(l)(C)(iii)  of  the  Act,13  which  sets 
forth  Congress’  finding  that  it  is  in  the 
public  interest  and  appropriate  for  the 
protection  of  investors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  the  availability  to  brokers, 
dealers,  and  investors  of  information 
with  respect  to  quotations  for  and 
transactions  in  securities.  Quotation  and 
last-sale  information  for  the  Shares  will 
be  available  via  the  CTA  high-speed 
line.  The  Exchange  further  states  that 
information  regarding  market  price  and 
volume  of  the  Shares  is  and  will  be 
continually  available  on  a  real-time 
basis  throughout  the  day  via  electronic 
services.  The  previous  day’s  closing 
price  and  trading  volume  information 
for  the  Shares  will  be  published  daily  in 
the  financial  section  of  major 
newspapers  and  will  be  available  from 
major  market  data  vendors. 

The  current  Index  level  is  available 
through  major  market  data  vendors  ( e.g ., 


»°  15  U.S.C.  78f. 

11  In  approving  this  proposed  rule  change  the 
Commission  has  considered  the  proposed  rule’s 
impact  on  efficiency,  competition,  and  capital 
formation.  See  15  U.S.C.  78c(f). 

12 15  U.S.C.  78f(b)(5). 

13 15  U.S.C.  78k-l(a)(l)(C)(iii). 
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Bloomberg,  and  Reuters),  and  historical 
data  regarding  the  Index  and  the  Indices 
are  published  at  http:// 
www.indices.standardandpoors.com. 

The  Commission  also  believes  that  the 
proposal  to  list  and  trade  the  Shares  is 
reasonably  designed  to  promote  fair 
disclosure  of  information  that  may  be 
necessary  to  price  the  Shares 
appropriately  and  to  prevent  trading 
wben  a  reasonable  degree  of 
transparency  cannot  be  assured.  The 
Commission  notes  that  the  Exchange 
will  obtain  a  representation  on  behalf  of 
the  Trusts  that  the  per  share  values  of 
the  Up  MacroShares  and 
DownMacroShares  will  be  calculated 
daily  and  made  available  to  all  market 
participants  at  the  same  time. 
Additionally,  if  it  becomes  aware  that 
the  per  share  value  of  either  the  Up 
MacroShares  or  DownMacroShares  is 
not  disseminated  daily  to  all  market 
participants  at  the  same  time,  the 
Exchange  will  halt  trading  in  the  Shares 
until  that  information  is  available  to  all 
market  participants. 

Though  the  Exchange  has  stated  that 
the  Index  Committee  has  “complete 
discretion”  to  determine  how  tbe  Index 
and  its  related  indices  are  calculated,  an 
Exchange’s  obligations  under  Section 
19(b)  of  the  Act  and  Rule  19b-4 
thereunder  are  independent  of  any 
discretion  the  Index  Committee  may 
have.  Thus,  the  Exchange  must  monitor 
changes  to  the  Shares,  including  any 
change  to  the  calculation  of  the  Index. 
The  Exchange  must  assess  whether  any 
changes  to  the  Shares  would  require  it 
to  submit  a  proposed  rule  change  in 
accordance  with  Section  19(b)(1)  of  the 
Act14  and  Rule  19b-4  thereunder,15  or 
take  any  other  action  as  appropriate, 
including  halting  trading  of  the  Shares. 

The  Exchange  has  represented  that 
the  Shares  are  equity  securities  subject 
to  the  Exchange’s  rules  governing  the 
trading  of  equity  securities.  In  support 
of  this  proposal,  the  Exchange  has  made 
the  following  representations: 

(1)  The  Shares  will  conform  to  the 
initial  and  continued  listing  criteria 
.under  NYSE  Area  Equities  Rule  8.400. 16 

(2)  The  Exchange’s  surveillance 
procedures  are  adequate  to  properly 
monitor  Exchange  trading  of  the  Shares 
in  all  trading  sessions  and  to  deter  and 
detect  violations  of  Exchange  rules  and 
applicable  federal  securities  laws. 

(3)  Prior  to  the  commencement  of 
trading,  the  Exchange  will  inform  its 
ETP  Holders  in  an  Information  Bulletin 
of  the  special  characteristics  and  risks 
associated  with  trading  the  Shares, 


14  15  U.S.C.  78s(b)(l). 

15  17  CFR  240.19b— 4. 
,B  See  supra  note  6. 


prospectus  delivery  requirements,  and 
other  information,  as  described  in  more 
detail  in  the  Notice.17 

This  approval  order  is  based  on  the 
Exchange’s  representations. 

III.  Accelerated  Approval 

The  Commission  finds  good  cause, 
pursuant  to  Section  19(b)(2)  of  the 
Act,18  for  approving  the  proposal  prior 
to  the  thirteenth  day  after  the  date  of 
publication  of  the  Notice  in  the  Federal 
Register.  The  Commission  has  received 
no  comments  regarding  the  proposed 
rule  change,  and  the  Commission  finds 
that  the  proposed  rule  change  does  not 
raise  any  novel  regulatory  issues. 
Additionally,  the  Commission  believes 
that  accelerating  approval  of  this 
proposal  should  benefit  the  market  by 
making  available  to  investors,  without 
undue  delay,  additional  products  in  the 
market  for  Paired  Trust  Shares. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,19  that  the 
proposed  rule  change  (SR-NYSEArca- 
2008-92)  be,  and  it  hereby  is,  approved 
on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.20 
Florence  E.  Harmon, 

Acting  Secretary. 

[FR  Doc.  E8-23838  Filed  10-7-08;  8:45  ami 

BILLING  CODE  8011-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration’s  intentions  to  request 
approval  on  a  new  and/or  currently 
approved  information  collection. 

DATES:  Submit  comments  on  or  before 
December  8,  2008. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary- for  the  proper 
performance  of  the  function  of  the  . 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Carol  Fendler,  Systems  Accountant, 


17  See  supra  note  4. 

>«15  U.S.C.  78s(b)(2). 

19  15  U.S.C.  78s(b)(2). 

20 17  CFR  200.30-3(a)(12). 


Office  of  Investment,  Small  Business 
Administration,  409  3rd  Street,  SW.,  8th 
floor,  Wash.,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Fendler,  Systems  Accountant, 
Office  of  Investment,  202-205-7559 
carol.fendIe@sba.gov  Curtis  B.  Rich, 
Management  Analyst,  202-205-7030 
curtis.rich@sba.gov. 

SUPPLEMENTARY  INFORMATION:  These 
forms  are  used  by  SBA  examiners  as 
part  of  their  examination  of  licensed 
email  business  investment  companies 
(SBIC’s).  This  information  collection 
obtains  representations  from  an  SBIC’s 
management  regarding  certain 
obligations,  transactions  and 
relationships  of  the  SBIC  and  helps  SBA 
to  evaluate  the  SBIC’s  financial 
condition  and  compliance  with 
applicable  laws  and  regulations. 

Title:  “Disclosure  Statement- 
Leveraged;  Disclosure  Statement-Non- 
leveraged  Licensees”. 

Description  of  Respondents:  Small 
Businesses  Investment  Companies. 

Form  Numbers:  856,  856A. 

Annual  Responses:  350. 

Annual  Burden:  162. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
George  Solomon,  Supervisor  Business 
Development  Officer,  Office  of  Business 
Initiatives.  Small  Business 
Administration,  409  3rd  Street,  SW.,  6th 
floor,  Wash.,  DC  20416 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Solomon,  Supervisor  Business 
Development  Officer,  Office  of  Business 
Initiatives,  202-205-7436 
george.solomon@sba.gov  Curtis  B.  Rich, 
Management  Analyst,  202-205-7030 
curtis.rich@sba.gov. 

SUPPLEMENTARY  INFORMATION:  SBA’s 
strategic  plan  is  to  examine  the  impact 
of  counseling  and  information  services 
on  nascent,  start-up  and  in-business 
clients.  This  survey  measure  effects  on 
counseling  and  information  transfer  on 
the  respondent’s  evaluation  of  the 
effectiveness,  usefulness,  and  relevancy 
of  the  services  provided  and  whether 
these  services/actions  led  to  the  creation 
of  jobs  and  an  increase  in  business  start¬ 
ups  and  gross  revenue. 

Title:  “Entrepreneurial  Development 
Impact  Study”.  . 

Description  of  Respondents:  SBA 
Clients. 

Form  Number:  2214. 

Annual  Responses:  7,378. 
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Annual  Burden:  1,230. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Cindy  Pitts,  Administrative  Officer, 
Office  of  Disaster  Assistance,  Small 
Business  Administration,  409  3rd  Street, 
SW.,  6th  floor,  Wash.,  DC  20416 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Pitts,  Administrative  Officer, 
Office  of  Disaster  Assistance,  202-205- 
7570  cynthia.pitts@sba.gov  Curtis  B. 
Rich,  Management  Analyst,  202-205- 
7030  curtis.rich@sba.gov. 

SUPPLEMENTARY  INFORMATION:  Before 
disaster  loan  assistance  can  be  provided, 
the  Governor  of  the  affected  State  must 
make  a  written  request  which  identifies 
incident,  time,  place,  and  that  criteria 
has  been  met  for  a  disaster  declaration 
to  be  made. 

Title:  “Governors  Request  for  Disaster 
Declaration”. 

Description  of  Respondents: 
Presidential  Declared  Disaster. 

Form  Number:  N/A. 

.  Annual  Responses:  40. 

Annual  Burden:  800. 

ADDRESSES:  Send  all  comments 
regarding  whether  these  information 
collections  are  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collections,  to 
David  Loines,  Area  Director,  Office  of 
Government  Contracting,  Small 
Business  Administration,  409  3rd  Street, 
SW.,  8th  floor,  Wash.,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Loines,  Area  Director,  Office  of 
Government  Contracting,  202-205-7311 
david.loines@sba.gov  Curtis  B.  Rich, 
Management  Analyst,  202-205-7030 
curtis.rich@sba.gov. 

SUPPLEMENTARY  INFORMATION:  Federal 
Agencies  and  Prime  Contractors 
nominate  their  suppliers  by  use  of  these 
forms.  The  forms  are  forwarded  to  the 
appropriate  Government  Contracting 
Office  for  judging  purpose  to  determine 
the  Regional  and  National  annual  small 
business  week  winners. 

Title:  “Nomination  for  the  Small 
Business  Prime  Contractor  of  the  year, 
Nomination  for  the  Small  Business 
Subcontractor  of  the  year. 

Description  of  Respondents:  Prime 
Contractor,  Subcontractor. 

Form  Number’s:  883,  1375. 

Annual  Responses:  161. 


Annual  Burden:  402. 

SBA  uses  this  information  to  ensure 
that  participants  do  not  engage  in  any 
improper  or  illegal  activity  in 
connection  with  obtaining  a  Federal 
contract. 

ADDRESSES:  Send  all  comments 
regarding  whether  these  information 
collections  are  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collections,  to 
Joseph  Loddo,  Director  of  Business 
Development,  Office  of  Business 
Development,  Small  Business 
Administration,  409  3rd  Street,  SW.,  8th 
floor,  Wash.,  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Loddo,  Director  of  Business 
Development,  Office  of  Business 
Development,  202-205-5852 
joseph.loddo@sba.gov  Curtis  B.  Rich, 
Management  Analyst,  202-205-7030 
curtis.rich@sba.gov. 

SUPPLEMENTARY  INFORMATION:  Federal 
Agencies  and  Prime  Contractors 
nominate  their  suppliers  by  use  of  these 
forms.  The  forms  are  forwarded  to  the 
appropriate  Government  Contracting 
Office  for  judging  purpose  to  determine 
the  Regional  and  National  annual  small 
business  week  winners. 

Title:  “Representatives  Used  and 
Compensation  paid  for  Services  in 
connection  with  obtaining  Federal 
Contracts. 

Description  of  Respondents:  8(a) 
Program  Participants. 

Form  Number:  1790. 

Annual  Responses:  18,084. 

Annual  Burden:  18,084. 

A  participant  must  submit  a 
capability  statement  describing  the 
current  contract  performance 
capabilities.  SBA  uses  the  information 
collected  to  access  the  Participant’s 
financial  condition  and  continued  8(a) 
eligibility. 

Title:  “8  (a)  Annual  Update”. 

Description  of  Respondents:  8(a) 
Program  Participants. 

Form  Number:  1450. 

Annual  Responses:  7,258. 

Annual  Burden:  14,516. 

ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates  is 
accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collections,  to 
Edsel  Brown,  Assistant  Administrator, 
Office  of  Technology,  Small  Business 
Administration,  409  3rd  Street,  SW.,  8th 
floor,  Wash.,  DC  20416. 


FOR  FURTHER  INFORMATION  CONTACT: 

Edsel  Brown,  Assistant  Administrator, 
Office  of  Technology,  202-205-7343 
edsel.brown@sba.gov  Curtis  B.  Rich, 
Management  Analyst,  202-205-7030 
curtis.rich@sba.gov. 

SUPPLEMENTARY  INFORMATION:  This  data 
will  be  used  by  SBA  to  maintain 
information  about  the  SBIR  and  STTR 
awards  issued  through  the  two 
programs. 

Title:  “Small  Business  Innovation 
Research  (SBIR)  and  Small  Business 
Technology  Transfer  (STTR)  Tech-Net 
Databases. 

Description  of  Respondents:  All  Firms 
or  Individuals  applying  for  a  Phase  1  or 
Phase  II  award  from  the  SBIR  or  STTR 
program. 

Form  Number’s:  N/A. 

Annual  Responses:  37,000. 

Annual  Burden:  20,000. 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  E8-23776  Filed  10-7-08;  8:45  am] 

BILLING  CODE  8025-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Sussex  County,  DE 

AGENCIES:  Federal  Highway 
Administration  (FHW A)  and  the 
Delaware  Department  of  Transportation 
(DelDOT). 

ACTION:  Update  of  notice  of  intent. 

SUMMARY:  The  FHWA  is  updating  a 
previous  notice  of  intent  (issued  on 
Friday,  June  3,  2005)  to  advise  the 
public  that  an  Environmental  Impact 
Statement  (EIS)  will  be  prepared  for  a 
proposed  highway  improvement  project 
along  US  113  in  south  central  Sussex 
County,  Delaware. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Nick  Blendy,  Environmental  Specialist, 
Federal  Highway  Administration, 
DelMar  Division,  J.  Allen  Frear  Federal 
Building,  300  South  New  Street,  Room 
2101,  Dover,  DE  19904;  Telephone: 

(302)  734-2966;  e-mail: 
nick.blendy@dot.gov  or  Mr.  Monroe  C.  . 
Hite,  III,  P.E.,  Project  Manager,  Delaware 
Department  of  Transportation,  800  Bay 
Road,  P.O.  Box  778,  Dover,  DE  19903; 
Telephone;  (302)  760-2120;  e-mail: 
Monroe.Hite@state.de. us  or  contact  the 
DelDOT  Public  Relations  Office  (800) 
652-5600  (in  DE  only)  or  (302)  760- 
2080. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Highway  Administration 
(FHWA),  in  cooperation  with  the 
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Delaware  Department  of  Transportation 
(DelDOT),  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
to  consider  changes  to  the  existing  US 
113  corridor  including  access 
restrictions,  additional  travel  lanes,  and 
the  construction  of  a  potential  new 
alignment  in  south  central  Sussex 
County,  Delaware.  The  proposed  limited 
access  facility  would  link  back  to  the 
existing  US  113  corridor  north  of  the 
Town  of  Millsboro  and  in  the  vicinity  of 
the  Delaware/Maryland  state  line  in  the 
Town  of  Selbyville. 

In  July  2001,  DelDOT  completed  a 
feasibility  study  (Sussex  County  North- 
South  Transportation  Feasibility  Study) 
to  consider  improvements  for  the  US 
113  corridor  from  the  vicinity  of 
Delaware  Route  1  north  of  the  City  of 
Milford  south  to  the  Delaware/Maryland 
state  line.  Originally,  the  data  and 
findings  from  the  study  indicated  that 
upgrading  the  existing  US  113  corridor 
is  feasible  and  that  improvements  on 
new  alignment  or  alignments,  bypassing 
existing  US  113,  were  a  consideration  in 
the  Georgetown-South  Area,  which 
extends  from  the  Town  of  Georgetown 
to  the  Delaware/Maryland  state  line 
(including  the  Towns  of  Georgetown, 
Millsboro,  Dagsboro,  Frankford,  and 
Selbyville). 

The  current  US  113  North/South 
Study  was  initiated  in  2003  as  the  next 
step  in  the  overall  planning  process  for 
the  US  113  corridor  north  of  the  City  of 
Milford  to  the  Town  of  Selbyville  at  the 
Delaware/Maryland  state  line,  a 
distance  of  approximately  40  miles. 

As  a  result  of  extensive  public 
outreach  and  analysis  of  the  anticipated 
impacts  associated  with  a  number  of 
alternatives  considered  during  the 
current  US  113  North/South  Study, 
FHWA  and  DelDOT  have  now 
determined  that  an  Environmental 
Assessment  (EA)  is  the  appropriate  class 
of  action  for  the  Georgetown  Area  (area 
in  and  around  the  Town  of  Georgetown) 
portion  of  the  US  113  corridor  identified 
in  the  original  Notice  of  Intent. 

Further,  FHWA  and  DelDOT 
recommend  that  the  Millsboro-South 
Area  (area  in  and  around  the  Towns  of 
Millsboro,  Dagsboro,  Frankford,  and 
Selbyville  located  in  south  central 
Sussex  County,  Delaware)  portion  of  the 
US  113  corridor  identified  in  the 
original  Notice  of  Intent  be  studied 
separately  from  the  remaining  US  113 
corridor,  north  of  the  Town  of 
Millsboro,  located  in  central  to  northern 
Sussex  County.  Because  of  the  potential 
for  new  alignment  alternative(s),  access 
restrictions,  and  the  resulting  potential 
for  significant  impacts  on  the  natural 
and  human  environment,  the  FHWA  has 
determined  that  an  EIS  continues  to  be 


the  appropriate  class  of  action  and 
documentation  for  any  corridor  changes 
that  may  be  selected  within  the 
Millsboro-South  Area  of  study,  south  of 
Georgetown. 

A  program  of  public  involvement  and 
coordination  with  Federal,  State,  and 
local  agencies  for  the  US  11^  corridor 
began  in  2003  and  is  ongoing.  Both 
agency  and  public  involvement  have 
been  extensive  and  will  continue 
throughout  project  development. 
Comments  have  been  solicited  from 
appropriate  Federal,  State,  and  local 
agencies,  and  private  organizations  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal.  The  initial  Agency  Scoping 
Meeting  was  held  in  January  2004,  and 
the  Purpose  and  Need  process  was 
completed  with  agency  concurrence. 

Public  scoping  meetings  via  public 
workshops  were  held  and  seven  (7) 
rounds  of  informational  meetings  or 
public  workshops  have  been  conducted. 
Additional  public  workshops  will  be 
scheduled  during  the  remainder  of  the 
planning  study.  In  addition,  a  formal 
public  hearing  will  be  held  after  the 
draft  EIS  has  been  circulated.  Public 
notice  will  be  given  announcing  the 
time  and  place  of  all  public  meetings 
and  the  formal  public  hearing.  The  draft 
EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearing  on  the  draft  EIS. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  is 
addressed  and  all  significant  issues  are 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  actions  and  the  EIS  and  EA 
documentation  should  be  directed  to  the 
FHWA  or  DelDOT  at  the  addresses 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Hassan  Raza, 

Division  Administrator,  Dover,  Delaware. 

(FR  Doc.  E8-23669  Filed  10-7-08;  8:45  am) 

BILLING  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  No.  NHTSA-2008-0156] 

Reports,  Forms,  and  Record  Keeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  request  for  public 
comment  on  proposed  collection  of 
information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995,  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatements  of  previously  approved 
collections.  This  document  describes 
one  collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  December  8.  2008. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management  Facility,  West 
Building,  1200  New  Jersey  Ave.,  SE., 
Room  W12-140.  Washington,  DC  20590. 
Docket  hours  are  9  a.m.  to  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  may  call  the  docket  at 
202-647-5527.  You  may  also  submit 
comments  electronically  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Berning,  Contracting  Officer’s 
Technical  Representative,  Office  of 
Behavioral  Safety  Research  (NTI-131), 
National  Highway  Traffic  Safety 
Administration,  1200  New  Jersey  Ave, 
SE.,  Washington,  DC  20590.  Ms. 
Berning’s  phone  number  is  202-366- 
5587  and  the  email  address  is 
amy.berning@dot.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995. 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
document.  Under  OMB’s  regulations  (at 
5  CFR  1320.8(d)),  an  agency  must  ask 
for  public  comment  on  the  following: 
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(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
comment  on  the  following  proposed 
collection  of  information: 

Estimate  of  Crash  Risk  of  Impaired 
Driving 

Type  of  Request — New  information 
collection  requirement. 

OMB  Clearance  Number — None. 

Form  Number — This  collection  of 
information  uses  no  standard  forms. 

Requested  Expiration  Date  of 
Approval — June  30,  2011. 

Summary  of  the  Collection  of 
Information — NHTSA  proposes  to 
conduct  a  case-control  study  to  assess 
the  crash  risk  of  alcohol-positive,  drug¬ 
positive,  and  alcohol  plus  drug-positive 
drivers.  Case-control  studies  are  studies 
designed  to  identify  factors  that  may 
contribute  to  a  condition  of  interest  (in 
this  case  crash  involvement)  by 
comparing  a  group  of  individuals  who 
show  the  condition  of  interest  (e.g.,  a 
motor  vehicle  crash)  with  a  group  who 
do  not  (e.g.,  drivers  not  involved  in  a 
crash).  Case-control  studies  are  an 
epidemiologically  proven  alternative  to 
designs  such  as  randomized  controlled 
trials  that  cannot  be  used  to  evaluate 
injury-related  outcomes.  A  key  element 
of  the  case-control  design  is  the 
matching  of  cases  (e.g.,  crash-involved 
drivers)  with  controls  (non-crashes- 
involved  drivers)  by  exposure 
conditions  (e.g.,  day  of  the  week,  time 
of  the  day,  same  street,  same  spot,  same 
driving  direction,  etc.)  and  then 
assessing  the  increased  or  decreased  risk 
attributable  to  other  measured  factors, 
such  as  alcohol  and  other  drugs.  Data 
collection  would  take  place  for  at  least 
one  year  in  one  community.  Researchers 
would  conduct  2,500  surveys  with 
crash-involved  drivers  and  5,000  non¬ 
crash  involved  drivers.  Crashes 
occurring  within  the  selected  site’s 


boundaries  that  meet  the  study  design 
criteria  (e.g.,  tow-away,  injury  crashes, 
and  fatal  crashes)  and  that  are  not  on 
limited  access  highways  (e.g.,  interstate 
roadways)  will  be  eligible  for  inclusion 
in  the  study.  The  research  team  will 
consist  of  a  data  collector  (who  is  also 
a  licensed  phlebotomist)  and  an  on-duty 
law  enforcement  officer.  The  police 
department  dispatcher  will  notify  that 
officer  of  all  crashes  that  are  called  in 
and  the  team  will  respond  to  crashes 
reported  during  the  shift.  The  team  will 
use  a  sampling  procedure  to  determine 
which  crashes  to  attend.  The  team’s 
police  officer  will  then  make  contact 
with  the  on-scene  investigating  officer 
and  then  will  briefly  introduce  the  data 
collector  to  the  driver(s).  The  data 
collector  will  then  ask  the  driver  (or 
drivers)  to  participate  in  a  voluntary, 
confidential,  research  survey. 

The  survey  includes  questions  about 
alcohol  and  drug  use  and  impaired 
driving,  a  Blood  Alcohol  Concentration 
(BAC)  breath  test,  collection  of  an  oral 
fluid  specimen,  and  collection  of  a 
blood  sample.  The  results  of  the  breath 
and  biological  samples  will  not  be 
known  to  the  researchers  on  site.  Breath 
alcohol  test  results  will  be  downloaded 
and  analyzed  later.  Biological  samples 
will  be  analyzed  later  at  a  central 
laboratory  by  a  trained  toxicologist. 

Drivers  must  be  at  least  age  16  to 
participate  (18  years  to  provide  a  blood 
sample),  speak  English,  not  be  in 
emotional  or  physical  distress,  not  be 
driving  a  commercial  vehicle,  and  be 
able  to  understand  that  they  are  being 
asked  to  voluntarily  participate  in  a 
confidential  research  study  and  that 
participation  will  have  no  effect  on  their 
status  with  the  police,  courts,  hospital, 
insurance  companies,  or  department  of 
motor  vehicles.  For  those  potential 
participants  who  are  transported  to  a 
hospital,  researchers  will  collaborate 
with  the  emergency  departments  to 
collect  study  data  from  those  who  are 
capable  and  able  to  voluntarily  agree  to 
participate  in  the  study.  Similar  data 
will  be  collected  on  fatally  injured 
drivers  through  the  Medical  Examiner’s 
Office.  The  human  subject  protections 
procedures  of  each  hospital  will  be 
followed  as  well  as  procedures  of  the 
Federal  Office  of  Human  Research 
Protections.  For  those  potential 
participants  who  are  arrested,  the  data 
collector  will  approach  the  driver  after 
all  processing  by  the  police  is  complete. 

The  team  will  randomly  select 
control-case  drivers  matched  to  crash 
cases.  Cases  will  be  matched  in  terms  of 
roadway  location,  direction  of  travel, 
day  of  week,  and  time  of  driving.  A  road 
sign  will  indicate  “Voluntary  Survey 
Ahead.”  The  team’s  police  officer  will 


flag  down  the  first  available  vehicle 
after  the  data  collector  indicates  that  he/ 
she  is  ready  to  commence  data 
collection.  The  data  collector  will  invite 
the  driver  to  participate  in  a  voluntary 
confidential  research  survey  and 
explain  the  details  of  the  data 
collection.  The  same  survey  questions 
as  noted  above  will  be  used.  There  will 
be  two  completed  control  cases 
(surveys)  for  each  crash  included  in  the 
study,  for  a  total  of  5,000  control  cases. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information — The  National  Highway 
Traffic  Safety  Administration’s 
(NHTSA)  mission  is  to  save  lives, 
prevent  injuries,  and  reduce  healthcare 
and  other,  economic  costs  associated 
with  motor  vehicle  crashes.  The 
agency’s  goal  is  to  reduce  the  rate  of 
fatalities  in  .08+  BAC  crashes  per  100 
million  vehicle  miles  traveled  to  0.45  in 
2011  (the  rate  in  2006'  was  .50).  NHTSA 
also  has  the  responsibility  ta  reduce 
drug-involved  driving.  Little  is  known 
about  the  actual  crash  risk  associated 
with  drivers  having  consumed 
psychoactive  drugs  other  than  alcohol, 
alone  and  in  combination  with  alcohol. 
This  study  would  significantly  add  to 
the  body  of  knowledge  about  that 
important  issue,  providing  critical  data 
on  the  crash  risk  of  alcohol-positive  and 
drug-positive  drivers  on  the  road.  The 
results  of  the  study  will  be  used  by 
NHTSA  to  help  guide  policy 
development  and  countermeasure 
programs  intended  to  reduce  the  risk  on 
our  highways  presented  by  impaired 
drivers. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information) — Under  this 
proposed  effort,  the  Contractor  would 
conduct  a  pilot  test  of  approximately 
100  cases  of  the  survey  procedures  and 
then  spend  approximately  one  year 
collecting  2,500  crash  cases  and  5,000 
randomly  selected  control  cases  in  one 
community. 

Estimate  of  the  Total  Annual 
Reporting  and  Record  Keeping  Burden 
Resulting  from  the  Collection  of 
Information — NHTSA  estimates  that 
participants  will  spend  an  average  of  20 
minutes  each  to  complete  the  survey,  for 
a  total  of  2,508  hours  for  the  100  pilot 
case  respondents  and  7,500  study 
respondents.  The  respondents  would 
not  incur  any  reporting  cost  or  record 
keeping  burden  from  the  data  collection. 

Authority:  44  U.S.C.  Section  3506(c)(2)(A). 
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Issued  on  October  8,  2008. 

Jeff  Michael, 

Acting  Associate  Administrator,  Research 
and  Program  Development. 

[FR  Doc.  E8-23742  Filed  10-7-08;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9,  60,  80,  85,  86,  89,  90, 

91,  92,  94, 1027, 1033, 1039, 1042, 1045, 
1048,  1051,  1054,  1060,  1065,  1068,  and 
1074 

[EPA-HQ-OAR-2004-0008;  FRL-8712-8] 
RIN  2060-AM34 

Control  of  Emissions  From  Nonroad 
Spark-Ignition  Engines  and  Equipment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  We  are  setting  emission 
standards  for  new  nonroad  spark- 
ignition  engines  that  will  substantially 
reduce  emissions  from  these  engines. 
The  exhaust  emission  standards  apply 
starting  in  2010  for  new  marine  spark- 
ignition  engines,  including  first-time 
EPA  standards  for  sterndrive  and 
inboard  engines.  The  exhaust  emission 
standards  apply  starting  in  2011  and 
2012  for  different  sizes  of  new  land- 
based,  spark-ignition  engines  at  or 
below  19  kilowatts  (kW).  These  small 
engines  are  used  primarily  in  lawn  and 
garden  applications.  We  are  also 
adopting  evaporative  emission 
standards  for  vessels  and  equipment 
using  any  of  these  engines.  In  addition, 
we  are  making  other  minor  amendments 
to  our  regulations. 

We  estimate  that  by  2030,  this  rule 
will  result  in  significantly  reduced 
pollutant  emissions  from  regulated 
engine  and  equipment  sources, 
including  estimated  annual  nationwide 
reductions  of  604,000  tons  of  volatile 
organic  hydrocarbon  emissions,  132,200 
tons  of  NOx  emissions,  and  5,500  tons 
of  directly-emitted  particulate  matter 
(PM2.5)  emissions.  These  reductions 
correspond  to  significant  reductions  in 
the  formation  of  ground-level  ozone.  We 
also  expect  to  see  annual  reductions  of 


1,461,000  tons  of  carbon  monoxide 
emissions,  with  the  greatest  reductions 
in  areas  where  there  have  been 
problems  with  individual  exposures. 

The  requirements  in  this  rule  will 
substantially  benefit  public  health  and 
welfare  and  the  environment.  We 
estimate  that  by  2030,  on  an  annual 
basis,  these  emission  reductions  will 
prevent  230  PM-related  premature 
deaths,  between  77  and  350  ozone- 
related  premature  deaths,  approximately 
1,700  hospitalizations  and  emergency 
room  visits,  23,000  work  days  lost, 
180,000  lost  school  days,  590,000  acute 
respiratory  symptoms,  and  other 
quantifiable  benefits  every  year.  The 
total  annual  benefits  of  this  rule  in  2030 
are  estimated  to  be  between  $1.8  billion 
and  $4.4  billion,  assuming  a  3% 
discount  rate.  The  total  annual  benefits 
of  this  rule  in  2030  are  estimated  to  be 
between  $1.6  billion  and  $4.3  billion, 
assuming  a  7%  discount  rate.  Estimated 
costs  in  2030  are  many  times  less  at 
approximately  $190  million. 

DATES:  This  rule  is  effective  on 
December  8,  2008.  The  incorporation  by 
reference  of  certain  publications  listed 
in  this  regulation  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
December  8,  2008. 

ADDRESSES: 

Docket:  All  documents  in  the  docket 
are  listed  in  the  nww. regulations-.gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  such  as  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket  . 
materials  are  available  either 
electronically  in  wwiv.regulations.gov  or 
in  hard  copy  at  the  “Control  of 
Emissions  from  Nonroad  Spark-Ignition 
Engines,  Vessels  and  Equipment” 
Docket.  The  docket  is  located  in  the 


EPA  Headquarters  Library,  Room 
Number  3334  in  the  EPA  West  Building, 
located  at  1301  Constitution  Ave.,  NW„ 
Washington,  DC.  The  EPA/DC  Public 
Reading  Room  hours  of  operation  will 
be  8:30  a.m.  to  4:30  p.m.  Eastern 
Standard  Time  (EST),  Monday  through 
Friday,  excluding  holidays.  The 
telephone  number  for  the  Public 
Reading  Room  is  (202)  566-1744  and 
the  telephone  number  for  the  Docket  is 
(202)  566-1742. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Connell,  Environmental 
Protection  Agency,  Office  of 
Transportation  and  Air  Quality, 
Assessment  and  Standards  Division, 
2000  Traverwood  Drive,  Ann  Arbor, 
Michigan  48105;  telephone  number: 
734-214-4349;  fax  number:  734-214- 
4050;  e-mail  address: 
connell.carol@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Does  This  Action  Apply  to  Me? 

This  action  will  affect  you  if  you 
produce  or  import  new  spark-ignition 
engines  intended  for  use  in  marine 
vessels  or  in  new  vessels  using  such 
engines.  This  action  will  also  affect  you 
if  you  produce  or  import  new  spark- 
ignition  engines  below  19  kilowatts 
used  in  nonroad  equipment,  including 
agricultural  and  construction 
equipment,  or  produce  or  import  such 
nonroad  vehicles. 

The  following  table  gives  some 
examples  of  entities  that  may  have  to 
follow  the  regulations;  however,  since 
these  are  only  examples,  you  should 
carefully  examine  the  regulations.  Note 
that  we  are  adopting  minor  changes  in 
the  regulations  that  apply  to  a  wide 
range  of  products  that  may  not  be 
reflected  in  the  following  table  (see 
Section  VIII).  If  you  have  questions,  call 
the  person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  above: 


Category 

NAICS 

codes3 

SIC  codes  b 

Examples  of  potentially  regulated  entities 

Industry  . 

333618 

3519 

Manufacturers  of  new  engines. 

Industry  . 

3331 1 1 

3523 

Manufacturers  of  farm  machinery  and  equipment. 

Industry . 

333112 

3524 

Manufacturers  of  lawn  and  garden  tractors  (home). 

Industry . 

336612 

3731 

3732 

Manufacturers  of  marine  vessels. 

Industry  . 

811112 

811198 

7533 

7549 

Commercial  importers  of  vehicles  and  vehicle  components. 

1 _ 

a  North  American  Industry  Classification  System  (NAICS). 
b  Standard  Industrial  Classification  (SIC)  system  code. 
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III.  Stemdrive  and  Inboard  Marine  Engines 

A.  Overview 

B.  Engines  Covered  by  This  Rule 

C.  Exhaust  Emission  Standards 

D.  Test  Procedures  for  Certification 

E.  Additional  Certification  and  Compliance 
Provisions 

F.  Small-Business  Provisions 

G.  Technological  Feasibility 

IV.  Outboard  and  Personal  Watercraft 

Engines 

A.  Overview 

B.  Engines  Covered  by  This  Rule 

C.  Final  Exhaust  Emission  Standards 

D.  Changes  to  OB/PWC  Test  Procedures 

E.  Additional  Certification  and  Compliance 
Provisions 

F.  Other  Adjustments  to  Regulatory 
Provisions 

G.  Small-Business  Provisions 

H.  Technological  Feasibility 

V.  Small  SI  Engines 

A.  Overview 

B.  Engines  Covered  by  This  Rule 

C.  Final  Requirements 

D.  Testing  Provisions 

E.  Certification  and  Compliance  Provisions 
for  Small  SI  Engines  and  Equipment 

F.  Small-Business  Provisions 

G.  Technological  Feasibility 

VI.  Evaporative  Emissions 

A.  Overview 

B.  Fuel  Systems  Covered  by  This  Rule 

C.  Final  Evaporative  Emission  Standards 

D.  Emission  Credit  Programs 

E.  Testing  Requirements 

F.  Certification  and  Compliance  Provisions 

G.  Small-Business  Provisions 

H.  Technological  Feasibility 

VII.  Energy,  Noise,  and  Safety 

A.  Safety 

B.  Noise 

C.  Energy 

VIII.  Requirements  Affecting  Other  Engine 
and  Vehicle  Categories 

A.  State  Preemption 

B.  Certification  Fees 

C.  Amendments  to  General  Compliance 
Provisions  in  40  CFR  Part  1068 

D.  Amendments  Related  to  Large  SI 
Engines  (40  CFR  Part  1048) 

E.  Amendments  Related  to  Recreational 
Vehicles  (40  CFR  Part  1051) 

F.  Amendments  Related  to  Heavy-Duty 
Highway  Engines  (40  CFR  Part  85) 

G.  Amendments  Related  to  Stationary 
Spark-Ignition  Engines  (40  CFR  Part  60) 

H.  Amendments  Related  to  Locomotive, 
Marine,  and  Other  Nonroad 
Compression-Ignition  Engines  (40  CFR 
Parts  89,  92,  94.  1033,  1039,  and  1042) 

IX.  Projected  Impacts 

A.  Emissions  from  Small  Nonroad  and 
Marine  Spark-Ignition  Engines 

B.  Estimated  Costs 

C.  Cost  per  Ton 

D.  Air  Quality  Impact 

E.  Benefits 

F.  Economic  Impact  Analysis 

X.  Public  Participation 

XI.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 


E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health  and 
Safety  Risks 

H.  Executive  Order  12898:  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations. 

I.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

J.  National  Technology  Transfer 
Advancement  Act 

K.  Congressional  Review  Act 

I.  Introduction 

A.  Overview 

This  rule  will  reduce  the  mobile- 
source  contribution  to  air  pollution  in 
the  United  States.  In  particular,  we  are 
adopting  standards  that  will  require 
manufacturers  to  substantially  reduce 
emissions  from  marine  spark-ignition 
engines  and  from  nonroad  spark- 
ignition  engines  below  19  kW  that  are 
generally  used  in  lawn  and  garden 
applications.1  We  refer  to  these  as 
Marine  SI  engines  and  Small  SI  engines, 
respectively.  The  new  emission 
standards  are  a  continuation  of  the 
process  of  establishing  standards  for 
nonroad  engines  and  vehicles  as 
required  by  Clean  Air  Act  section  213. 
All  the  nonroad  engines  subject  to  this 
rule  are  already  regulated  under  existing 
emission  standards,  except  sterndrive 
and  inboard  marine  engines,  which  are 
subject  to  EPA  emission  standards  for 
the  first  time. 

Nationwide,  emissions  from  Marine 
SI  engines  and  Small  SI  engines 
contribute  significantly  to  mobile  source 
air  pollution.  By  2030  without  this  final 
rule  these  engines  would  account  for 
about  33  percent  (1,287,000  tons)  of 
mobile  source  volatile  organic 
hydrocarbon  compounds  (VOC) 
emissions,  31  percent  (15,605,000  tons) 
of  mobile  source  carbon  monoxide  (CO) 
emissions,  6  percent  (311,300  tons)  of 
mobile  source  oxides  of  nitrogen  (NOx) 
emissions,  and  12  percent  (44,000  tons) 
of  mobile  source  particulate  matter 
(PM2.5)  emissions.  The  new  standards 
will  reduce  exposure  to  these  emissions 
and  help  avoid  a  range  of  adverse  health 
effects  associated  with  ambient  ozone, 
CO,  and  PM  levels.  In  addition,  the  new 
standards  will  help  reduce  acute 


1  Otto-cycle  engines  (referred  to  here  as  spark- 
ignition  or  SI  engines)  typically  operate  on  gasoline, 
liquefied  petroleum  gas,  or  natural  gas.  Diesel-cycle 
engines,  referred  to  simply  as  "diesel  engines”  in 
this  document,  may  also  be  referred  to  as 
compression-ignition  or  Cl  engines.  These  engines 
typically  operate  on  diesel  fuel,  but  other  fuels  may 
also  be  used. 


exposure  to  CO,  air  toxics,  and  PM  for 
persons  who  operate  or  who  work  with 
or  are  otherwise  active  in  close 
proximity  to  these  engines.  They  will 
also  help  address  environmental 
problems  associated  with  Marine  SI 
engines  and  Small  SI  engines,  such  as 
injury  to  vegetation  and  ecosystems  and 
visibility  impairment.  These  effects  are 
described  in  more  detail  later  in  this 
document. 

B.  Why  Is  EPA  Taking  This  Action? 

Clean  Air  Act  section  213(a)(1)  directs 
us  to  study  emissions  from  nonroad 
engines  and  vehicles  to  determine, 
among  other  things,  whether  these 
emissions  “cause,  or  significantly 
contribute  to,  air  pollution  which  may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare.”  Section 
213(a)(2)  further  requires  us  to 
determine  whether  emissions  of  CO, 
VOC,  and  NOx  from  all  nonroad  engines 
significantly  contribute  to  ozone  or  CO 
concentrations  in  more  than  one 
nonattainment  area.  If  we  determine 
that  emissions  from  all  nonroad  engines 
do  contribute  significantly  to  these 
nonattainment  areas,  section  213(a)(3) 
then  requires  us  to  establish  emission 
standards  for  classes  or  categories  of 
new  nonroad  engines  and  vehicles  that 
cause  or  contribute  to  such  pollution. 
We  may  also  set  emission  standards 
under  section  213(a)(4)  regulating  any 
other  emissions  from  nonroad  engines 
that  we  find  contribute  significantly  to 
air  pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare. 

Specific  statutory  direction  to  set 
standards  for  nonroad  spark-ignition 
engines  comes  from  section  428(b)  of 
the  2004  Consolidated  Appropriations 
Act,  which  requires  EPA  to  adopt 
regulations  under  the  Clean  Air  Act 
“that  shall  contain  standards  to  reduce 
emissions  from  new  nonroad  spark- 
ignition  engines  smaller  than  50 
horsepower.”  2  As  highlighted  above 
and  more  fully  described  in  Section  II, 
these  engines  emit  pollutants  that 
contribute  to  ground-level  ozone  and 
ambient  CO  levels.  Human  exposure  to 
ozone  and  CO  can  cause  serious 
respiratory  and  cardiovascular 
problems.  Additionally,  these  emissions 
contribute  to  other  serious 
environmental  degradation.  This  rule 
implements  Congress’  mandate  by 
adopting  new  requirements  for 
particular  nonroad  engines  and 
equipment  that  are  regulated  as  part  of 


2  Public  Law  108-199,  Div  G,  Title  IV,  §  428(b), 
118  Stat.  418  (January  23.  2004). 
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EPA’s  overall  nonroad  emission  control 
program. 

We  are  adopting  this  rule  under  the 
procedural  authority  of  section  307(d)  of 
the  Clean  Air  Act. 

C.  What  Regulations  Currently  Apply  to 
Nonroad  Engines  or  Vehicles? 

EPA  has  been  setting  emission 
standards  for  nonroad  engines  and/or 
vehicles  since  Congress  amended  the 
Clean  Air  Act  in  1990  and  included 
section  213.  These  amendments  have 
led  to  a  series  of  rulemakings  to  reduce 
the  air  pollution  from  this  widely 
varying  set  of  products.  In  these 
rulemakings,  we  divided  the  broad 
group  of  nonroad  engines  and  vehicles 
into  several  different  categories  for 
setting  application-specific 
requirements.  Each  category  involves 
many  unique  characteristics  related  to 
the  participating  manufacturers, 
technology,  operating  characteristics, 
sales  volumes,  and  market  dynamics. 
Requirements  for  each  category 
therefore  take  on  many  unique  features 


regarding  the  stringency  of  standards, 
the  underlying  expectations  regarding 
emission  control  technologies,  the 
nature  and  extent  of  testing,  and  the 
myriad  details  that  comprise  the 
implementation  of  a  compliance 
program. 

At  the  same  time,  the  requirements 
and  other  regulatory  provisions  for  each 
engine  category  share  many 
characteristics.  Each  rulemaking  under 
section  213  sets  technology-based 
standards  consistent  with  the  Clean  Air 
.  Act  and  requires  annual  certification 
based  on  measured  emission  levels  from 
test  engines  or  vehicles.  As  a  result,  the 
broader  context  of  EPA’s  nonroad 
emission  control  programs  demonstrates 
both  strong  similarities  between  this 
rulemaking  and  the  requirements 
adopted  for  other  types  of  engines  or 
vehicles  and  distinct  differences  as  we 
take  into  account  the  unique  nature  of 
these  engines  and  the  companies  that 
produce  them. 

We  completed  the  Nonroad  Engine 
and  Vehicle  Emission  Study  to  satisfy 


Clean  Air  Act  section  213(a)(1)  in 
November  1991. 3  On  June  17,  1994,  we 
made  an  affirmative  determination 
under  section  213(a)(2)  that  nonroad 
emissions  are  significant  contributors  to 
ozone  or  CO  in  more  than  one 
nonattainment  area  (56  FR  31306).  Since 
then  we  have  undertaken  several 
rulemakings  to  set  emission  standards 
for  the  various  categories  of  nonroad 
engines.  Table  1-1  highlights  the 
different  engine  or  vehicle  categories  we 
have  established  and  the  corresponding 
cites  for  emission  standards  and  other 
regulatory  requirements.  Table  1-2 
summarizes  the  series  of  EPA 
rulemakings  that  have  set  new  or 
revised  emission  standards  for  any  of 
these  nonroad  engines  or  vehicles. 

These  actions  are  described  in  the 
following  sections,  with  additional 
discussion  to  explain  why  we  are  not 
adopting  more  stringent  standards  for 
certain  types  of  nonroad  spark-ignition 
engines  below  50  horsepower. 


Table  1-1:  Nonroad  Engine  Categories  for  EPA  Emission  Standards 


Engine  categories 

CFR  Cite  for  regulations  establishing  emission  standards 

Cross 
reference 
to  table 

1-2 

1 .  Locomotives  engines . 

40  CFR  Part  92  and  1033  . 

d,  1. 

2.  Marine  diesel  engines  . 

40  CFR  Part  94  and  1042  . 

g,  i,  j,  1. 

3.  Other  nonroad  diesel  engines . 

40  CFR  Parts  89  and  1039  . 

a,  e,  k. 

4.  Marine  SI  engines3  . 

40  CFR  Part  91  . 

c. 

5.  Recreational  vehicles  . 

i  40  CFR  Part  1051  . 

i. 

6.  Small  SI  engines'3  . 

40  CFR  Part  90 . . 

b,  f,  h. 

7.  Large  SI  engines6 . 

|  40  CFR  Part  1048  . 

i. 

aThe  term  “Marine  SI,”  used  throughout  this  document,  refers  to  all  spark-ignition  engines  used  to  propel  marine  vessels.  This  includes  out¬ 
board  engines,  personal  watercraft  engines,  and  sterndrive/inboard  engines.  See  Section  III  for  additional  information. 

bThe  terms  “Small  SI”  and  “Large  SI”  are  used  throughout  this  document.  All  nonroad  spark-ignition  engines  not  covered  by  our  programs  for 
Marine  SI  engines  or  recreational  vehicles  are  either  Small  SI  engines  or  Large  SI  engines.  Small  SI  engines  include  those  engines  with  max¬ 
imum  power  at  or  below  19  kW,  and  Large  SI  engines  include  engines  with  maximum  power  above  19  kW. 

Table  1-2:  EPA’s  Rulemakings  for  Nonroad  Engines 


Nonroad  engines  (categories  and  sub-categories) 

Final  rulemaking 

Date 

a.  Land-based  diesel  engines  >  37  kW — Tier  1  . 

56  FR  31306  . 

June  17,  1994. 

b.  Small  SI  engines — Phase  1  . 

60  FR  34581  . 

July  3,  1995. 

c.  Marine  SI  engines — outboard  and  personal  watercraft  . 

61  FR  52088  . 

October  4,  1996. 

d.  Locomotives  . 

63  FR  18978  . 

April  16,  1998. 

e.  Land-based  diesel  engines — Tier  1  and  Tier  2  for  engines  <  37  kW — Tier  2  and  Tier  3  for 

63  FR  56968  . 

October  23,  1998. 

engines  >  37  kW. 

f.  Small  SI  engines  (Nonhandheld) — Phase  2  . 

64  FR  15208  . 

March  30,  1999. 

g.  Commercial  marine  diesel  <  30  liters  per  cylinder  . 

64  FR  73300  . 

December  29,  1999. 

h.  Small  SI  engines  (Handheld) — Phase  2  . . a . 

65  FR  24268  . 

April  25,  2000. 

i.  Recreational  vehicles,  Industrial  spark-ignition  engines  >  19  kW,  and  Recreational  marine 

67  FR  68242  . 

November  8,  2002. 

diesel. 

* 

j.  Marine  diesel  engines  >  2.5  liters/cylinder . 

68  FR  9746  . 

February  28,  2003. 

k.  Land-based  diesel  engines — Tier  4  . 

69  FR  38958  . 

June  29,  2004. 

1.  Locomotives  and  commercial  marine  diesel  <  30  liters  per  cylinder . 

73  FR  37096  . 

June  30,  2008. 

3  This  study  is  available  on  EPA’s  Web  site  at 
http://www.epa.gov/otaq/equip-ld. 
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Small  SI  Engines 

We  have  previously  adopted  emission 
standards  for  nonroad  spark-ignition 
engines  at  or  below  19  kW  in  two 
phases.  The  first  phase  of  these 
standards  introduced  certification  and 
an  initial  level  of  emission  standards  for 
both  handheld  and  nonhandheld 
engines.  On  March  30,  1999  we  adopted 
a  second  phase  of  standards  for 
nonhandheld  engines,  including  both 
Class  I  and  Class  II  engines  (64  FR 
15208). 4  The  Phase  2  regulations 
included  a  phase-in  period  that  has 
recently  been  completed.  These 
standards  involved  emission  reductions 
based  on  improving  engine  calibrations 
to  reduce  exhaust  emissions  and  added 
a  requirement  that  emission  standards 
must  be  met  over  the  engines’  entire 
useful  life  as  defined  in  the  regulations. 
We  believe  catalyst  technology  has  now 
developed  to  the  point  that  it  can  be 
applied  to  all  nonhandheld  Small  SI 
engines  to  reduce  exhaust  emissions. 
Various  emission  control  technologies 
are  similarly  available  to  address  the 
different  types  of  fuel  evaporative 
emissions  we  have  identified. 

For  handheld  engines,  we  adopted 
Phase  2  exhaust  emission  standards  in 
April  25.  2000  (65  FR  24268).  These 
standards  were  based  on  the  application 
of  catalyst  technology,  with  the 
expectation  that  manufacturers  would 
have  to  make  considerable  investments 
to  modify  their  engine  designs  and 
production  processes.  A  technology 
review  we  completed  in  2003  indicated 
that  manufacturers  were  making 
progress  toward  compliance,  but  that 
additional  implementation  flexibility 
was  needed  if  manufacturers  were  to 
fully  comply  with  the  regulations  by 
2010.  This  finding  and  a  change  in  the 
rule  were  published  in  the  Federal 
Register  on  January  12,  2004  (69  FR 
1824).  At  this  point,  we  have  no 
information  to  suggest  that 
manufacturers  can  uniformly  apply  new 
technology  or  make  design 
improvements  to  reduce  exhaust 
emissions  below  the  Phase  2  levels.  We 
therefore  believe  the  Phase  2  standards 
continue  to  represent  the  greatest  degree 
of  emission  reduction  achievable  for 
these  engines.5  However,  we  believe  it 


4  Handheld  engines  generally  include  those 
engines  for  which  the  operator  holds  or  supports 
the  equipment  during  operation;  nonhandheld 
engines  are  Small  SI  engines  that  are  not  handheld 
engines  (see  §  1054.801).  Class  I  refers  to 
nonhandheld  engines  with  displacement  below  225 
cc;  Class  II  refers  to  larger  nonhandheld  engines. 

5  Note  that  we  refer  to  the  handheld  exhaust 
emission  standards  in  40  CFR  part  1054  as  Phase 

3  standards.  This  is  intended  to  maintain  consistent 
terminology  with  the  comparable  standards  in 
California  rather  than  indicating  an  increase  in 
stringency. 


is  appropriate  to  apply  evaporative 
emission  standards  to  handheld  engines 
similar  to  the  standards  we  are  adopting 
for  the  nonhandheld  engines. 
Manufacturers  can  control  evaporative 
emissions  from  handheld  engines  in  a 
way  that  has  little  or  no  impact  on 
exhaust  emissions. 

Marine  SI  Engines 

On  October  4,  1996  we  adopted 
emission  standards  for  spark-ignition 
outboard  and  personal  watercraft 
engines  that  have  recently  been  fully 
phased  in  (61  FR  52088).  We  decided 
not  to  finalize  emission  standards  for 
sterndrive  or  inboard  marine  engines  at 
that  time.  Uncontrolled  emission  levels 
from  sterndrive  and  inboard  marine 
engines  were  already  significantly  lower 
than  the  outboard  and  personal 
watercraft  engines.  We  did,  however, 
leave  open  the  possibility  of  revisiting 
the  need  for  emission  standards  for 
sterndrive  and  inboard  engines  in  the 
future.  See  Section  III  for  further 
discussion  of  the  scope  and  background 
of  past  and  current  rulemakings  for 
these  engines. 

We  believe  existing  technology  can  be 
applied  to  all  Marine  SI  engines  to 
reduce  emissions  of  harmful  pollutants, 
including  both  exhaust  and  evaporative 
emissions.  Manufacturers  of  outboard 
and  personal  watercraft  engines  can 
continue  the  trend  of  producing  four- 
stroke  engines  and  advanced-technology 
two-stroke  engines  to  further  reduce 
emissions.  For  sterndrive/inboard 
engines,  manufacturers  can  add 
technologies,  such  as  fuel  injection  and 
aftertreatment,  that  can  safely  and 
substantially  improve  the  engines’ 
emission  control  capabilities. 

Large  SI  Engines 

We  adopted  emission  standards  for 
Large  SI  engines  on  November  8,  2002 
(67  FR  68242).  This  includes  Tier  1 
standards  for  2004  through  2006  model 
years  and  Tier  2  standards  starting  with 
2007  model  year  engines.  Manufacturers 
are  today  facing  a  considerable 
challenge  to  comply  with  the  Tier  2 
standards,  which  are  already 
substantially  more  stringent  than  any  of 
the  standards  for  the  other  engine 
categories  subject  to  this  final  rule.  The 
Tier  2  standards  also  include 
evaporative  emission  standards,  new 
transient  test  procedures,  additional 
exhaust  emission  standards  to  address 
off-cycle  emissions,  and  diagnostic 
requirements.  Stringent  standards  for 
this  category  of  engines,  and  in 
particular  engines  between  25  and  50 
horsepower  (19  to  37  kW),  have  been 
completed  in  the  recent  past,  and  are 
currently  being  implemented.  We  do  not 


have  information  at  this  time  on 
possible  advances- in  technology  beyond 
Tier  2.  We  therefore  believe  the 
evidence  provided  in  the  recently 
promulgated  rulemaking  continues  to 
represent  the  best  available  information 
regarding  the  appropriate  level  of 
standards  for  these  engines  under 
section  213  at  this  time.  The  California 
Air  Resources  Board  has  adopted  an 
additional  level  of  emission  control  for 
Large  SI  engines  starting  with  the  2010 
model  year.  However,  as  described  in 
Section  I.D.l,  their  new  standards  do 
not  increase-overall  stringency  beyond 
that  reflected  in  the  federal  standards. 

As  a  result,  we  believe  it  is 
inappropriate  to  adopt  more  stringent 
emission  standards  for  these  engines  in 
this  rulemaking. 

Note  that  the  Large  SI  standards  apply 
to  nonroad  spark-ignition  engines  above 
19  kW.  However,  we  adopted  a  special 
provision  for  engine  families  where 
production  engines  have  total 
displacement  at  or  below  1000  cc  and 
maximum  power  at  or  below  30  kW, 
allowing  these  engine  families  to 
instead  certify  to  the  applicable 
standards  for  Small  SI  engines.  This  rule 
preserves  this  approach. 

Recreational  Vehicles 

We  adopted  exhaust  and  evaporative 
emission  standards  for  recreational 
vehicles  in  our  November  8,  2002  final 
rule  (67  FR  68242).  These  standards 
apply  to  all-terrain  vehicles,  off- 
highway  motorcycles,  and 
snowmobiles.6  These  exhaust  emission 
standards  were  fully  phased  in  starting 
with  the  2007  model  year.  The 
evaporative  emission  standards  apply 
starting  with  the  2008  model  year. 

Recreational  vehicles  will  soon  be 
subject  to  permeation  requirements  that 
are  very  similar  to  the  requirements 
included  in  this  rulemaking.  We  have 
also  learned  more  about  controlling 
running  losses  and  diffusion  emissions 
that  may  eventually  lead  us  to  propose 
comparable  standards  for  recreational 
vehicles.  Considering  these  new 
requirements  for  recreational  vehicles  in 
a  later  rulemaking  would  give  us 
additional  time  to  collect  information  to 
better  understand  the  feasibility,  costs, 
and  benefits  of  applying  these 
requirements  to  recreational  vehicles. 

The  following  sections  describe  the 
state  of  technology  and  regulatory 
requirements  for  the  different  types  of 
recreational  vehicles. 


6  Note  that  we  treat  certain  high-speed  off-road 
utility  vehicles  as  all-terrain  vehicles  (see  40  CFR 
part  1051). 
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All-Terrain  Vehicles 

EPA’s  initial  round  of  exhaust 
emission  standards  was  fully 
implemented  starting  with  the  2007 
model  year.  The  regulations  for  all- 
terrain  vehicles  (ATV)  specify  testing 
based  on  a  chassis-based  transient 
procedure.  However,  we  permit 
manufacturers  on  an  interim  basis  to 
optionally  use  a  steady-state  engine- 
based  procedure.  We  recently 
completed  a  change  in  the  regulations  to 
extend  this  allowance  from  2009 
through  2014,  after  which 
manufacturers  must  certify  all  their 
ATVs  based  on  the  chassis-based 
transient  test  procedure  that  applies  for 
off-highway  motorcycles  (72  FR  20730, 
April  26,  2007).  This  change  does  not 
represent  an  increase  in  stringency,  but 
manufacturers  will  be  taking  time  to 
make  the  transition  to  the  different  test 
procedure.  We  expect  that  there  will  be 
a  good  potential  to  apply  further 
emission  controls  on  these  engines. 
However,  we  do  not  have  information  at 
this  time  on  possible  advances  in 
technology  beyond  what  is  required  for 
the  current  standards. 

Off-Highway  Motorcycles 

For  off-highway  motorcycles, 
manufacturers  are  in  many  cases  making 
a  substantial  transition  to  move  away 
from  two-stroke  engines  in  favor  of  four- 
stroke  engines.  This  transition  is  now 
underway.  While  it  may  eventually  be 
appropriate  to  apply  aftertreatment  or 
other  additional  emission  control 
technologies  to  off-highway 
motorcycles,  we  need  more  time  for  this 
transition  to  be  completed  and  to  assess 
the  success  of  aftertreatment 
technologies  such  as  catalysts  on  similar 
applications  such  as  highway 
motorcycles.  As  EPA  and  manufacturers 
learn  more  in  implementing  emission 
standards,  we  expect  to  be  able  to  better 
judge  the  potential  for  broadly  applying 
new  technology  to  achieve  further 
emission  reductions  from  off-highway 
motorcycles. 

Snowmobiles 

In  our  November  8,  2002  final  rule  we 
set  three  phases  of  exhaust  emission 
standards  for  snowmobiles  (67  FR 
68242).  Environmental  and  industry 
groups  challenged  the  third  phase  of 
these  standards.  The  court  decision 
upheld  much  of  EPA’s  reasoning  for  the 
standards,  but  vacated  the  NOx  standard 
and  remanded  the  CO  and  HC  standards 
to  clarify  the  analysis  and  evidence 
upon  which  the  standards  are  based. 

See  Bluewater  Network,  et  al.  v.  EPA, 
370  F  3d  1  (D.C.  Cir.  2004).  A  large 
majority  of  snowmobile  engines  are 


rated  above  50  hp  and  there  is  still  a  • 
fundamental  need  for  time  to  pass  to 
allow  us  to  assess  the  success  of  four- 
stroke  engine  technology  in  the 
marketplace.7  This  is  an  important 
aspect  of  the  assessment  we  need  to 
conduct  with  regard  to  the  Phase  3 
emission  standards.  We  believe  it  is  best 
to  address  this  in  a  separate  rulemaking 
and  we  have  initiated  that  effort  to 
evaluate  the  appropriate  long-term 
emission  standards  for  snowmobiles. 

Nonroad  Diesel  Engines 

The  2004  Consolidated 
Appropriations  Act  providing  the 
specific  statutory  direction  for  this 
rulemaking  focuses  on  nonroad  spark- 
ignition  engines.  Nonroad  diesel 
engines  are  therefore  not  included 
within  the  scope  of  that  Congressional 
mandate.  However,  we  have  gone 
through  several  rulemakings  to  set 
standards  for  these  engines  under  the 
broader  authority  of  Clean  Air  Act 
section  213.  In  particular,  we  have 
divided  nonroad  diesel  engines  into 
three  groups  for  setting  emission 
standards.  We  adopted  a  series  of 
standards  for  locomotives  on  April  16, 
1998,  including  requirements  to  certify 
engines  to  emission  standards  when 
they  are  rebuilt  (63  FR  18978).  We  also 
adopted  emission  standards  for  marine 
diesel  engines  over  several  different 
rulemakings,  as  described  in  Table  1-2. 
These  included  separate  actions  for 
engines  below  37  kW,  engines  installed 
in  oceangoing  vessels,  engines  installed 
in  commercial  vessels  involved  in 
inland  and  coastal  waterways,  and 
engines  installed  in  recreational  vessels. 
We  recently  adopted  a  new  round  of 
more  stringent  emission  standards  for 
both  locomotives  and  marine  diesel 
engines  that  will  require  widespread  use 
of  aftertreatment  technology  (73  FR 
37096,  June  30,  2008). 

Finally,  all  other  nonroad  diesel 
engines  are  grouped  together  for  EPA’s 
emission  standards.  We  have  adopted 
multiple  tiers  of  increasingly  stringent 
standards  in  three  separate  rulemakings, 
as  described  in  Table  1-2.  We  most 
recently  adopted  Tier  4  standards  based 
on  the  use  of  ultra  low-sulfur  diesel  fuel 
and  the  application  of  exhaust 
aftertreatment  technology  (69  FR  38958, 
June  29,  2004). 

D.  Putting  This  Rule  into  Perspective 

Most  manufacturers  that  will  be 
subject  to  this  rulemaking  are  also 
affected  by  regulatory  developments  in 
California  and  in  other  countries.  Each 


7  Only  about  3  percent  of  snowmobiles  are  rated 
below  50  horsepower. 


of  these  is  described  in  more  detail 
below. 

State  Initiatives 

Clean  Air  Act  section  209  prohibits 
California  and  other  states  from  setting 
emission  standards  for  new  motor 
vehicles  and  new  motor  vehicle  engines, 
but  authorizes  EPA  to  waive  this 
prohibition  for  California,  in  which  case 
other  states  may  adopt  California’s 
standards.  Similar  preemption  and 
waiver  provisions  apply  for  emission 
standards  for  nonroad  engines  and 
vehicles,  whether  new  or  in-use. 

However  for  new  locomotives,  new 
engines  used  in  locomotives,  and  new 
engines  used  in  farm  or  construction 
equipment  with  maximum  power  below 
130  kW,  California  and  other  states  are 
preempted  and  there  is  no  provision  for 
a  waiver  of  preemption.  In  addition,  in 
section  428  of  the  2004  Consolidated 
Appropriations  Act,  Congress  further 
precluded  other  states  from  adopting 
new  California  standards  for  nonroad 
spark-ignition  engines  below  50 
horsepower.  In  addition,  the 
amendment  required  that  we 
specifically  address  the  safety 
implications  of  any  California  standards 
for  these  engines  before  approving  a 
waiver  of  federal  preemption.  We  are 
codifying  these  preemption  changes  in 
this  rule. 

The  California  Air  Resources  Board 
(California  ARB)  has  adopted 
requirements  for  five  groups  of  nonroad 
engines:  (1)  Diesel-  and  Otto-cycle  small 
off -road  engines  rated  under  19  kW;  (2) 
spark-ignition  engines  used  for  marine 
propulsion:  (3)  land-based  nonroad 
recreational  engines,  including  those 
used  in  all-terrain  vehicles,  off-highway 
motorcycles,  go-carts,  and  other  similar 
vehicles;  (4)  new  nonroad  spark-ignition 
engines  rated  over  19  kW  not  used  in 
recreational  applications;  and  (5)  new 
land-based  nonroad  diesel  engines  rated 
over  130  kW.  They  have  also  approved 
a  voluntary  registration  and  control 
program  for  existing  portable 
equipment. 

In  the  1990s  California  ARB  adopted 
Tier  1  and  Tier  2  standards  for  Small  SI 
engines  consistent  with  the  federal 
requirements.  In  2003,  they  moved 
beyond  the  federal  program  by  adopting 
exhaust  HC+NOx  emission  standards  of 
1 0  g/kW-hr  for  Class  I  engines  starting 
in  the  2007  model  year  and  8  g/kW-hr 
for  Class  II  engines  starting  in  the  2008 
model  year.  In  the  same  rule  they 
adopted  evaporative  emission  standards 
for  nonhandheld  equipment,  requiring 
control  of  fuel  tank  permeation,  fuel  line 
permeation,  diurnal  emissions,  and 
running  losses. 
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California  ARB  has  adopted  two  tiers 
of  exhaust  emission  standards  for 
outboard  and  personal  watercraft 
engines  beyond  EPA’s  original 
standards.  The  most  recent  standards, 
which  apply  starting  in  2008.  require 
HC+NOx  emission  levels  as  low  as  16  g/ 
kW-hr.  For  sterndrive  and  inboard 
engines,  California  ARB  has  adopted  a 
5  g/kW-hr  HC+NOx  emission  standard 
for  2008  and  later  model  year  engines, 
with  testing  underway  to  confirm  the 
feasibility  of  standards.  California  ARB’s 
marine  programs  include  no  standards 
for  exhaust  CO  emissions  or  evaporative 
emissions. 

The  California  ARB  emission 
standards  for  recreational  vehicles  have 
a  different  form  than  the  comparable 
EPA  standards  but  are  roughly 
equivalent  in  stringency.  The  California 
standards  include  no  standards  for 
controlling  evaporative  emissions. 
Another  important  difference  between 
the  two  programs  is  California  ARB’s 
reliance  on  a  provision  allowing 
noncompliant  vehicles  to  be  used  in 
certain  areas  that  are  less 
environmentally  sensitive  as  long  as 
they  have  a  specified  red  sticker  for 
identifying  their  lack  of  emission 
controls  to  prevent  them  from  operating 
in  other  areas. 

California  ARB  in  1998  adopted 
requirements  that  apply  to  new  nonroad 
engines  rated  over  25  hp  produced  for 
California,  with  standards  phasing  in 
from  2001  through  2004.  Texas  has 
adopted  these  initial  California  ARB 
emission  standards  statewide  starting  in 
2004.  More  recently,  California  ARB 
adopted  exhaust  emission  standards  and 
new  evaporative  emission  standards  for 
these  engines,  consistent  with  EPA’s 
2007  model  year  standards.  Their  new 


requirements  also  included  an 
additional  level  of  emission  control  for 
Large  SI  engines  starting  with  the  2010 
model  year.  However,  their  2010 
standards  do  not  increase  overall 
stringency  beyond  that  reflected  in  the 
federal  standards.  Rather,  they  aim  to 
achieve  reductions  in  HC+NOx 
emissions  by  removing  the  flexibility 
incorporated  into  the  federal  standards 
allowing  manufacturers  to  have  higher 
HC+NOx  emissions  by  certifying  to  a 
more  stringent  CO  standard. 

Actions  in  Other  Countries 

While  the  new  emission  standards 
will  apply  only  to  engines  sold  in  the 
United  States,  we  are  aware  that 
manufacturers  in  many  cases  are  selling 
the  same  products  into  other  countries. 
To  the  extent  that  we  have  the  same 
emission  standards  as  other  countries, 
manufacturers  can  contribute  to 
reducing  air  emissions  without  being 
burdened  by  the  costs  associated  with 
meeting  differing  or  inconsistent 
regulatory  requirements.  The  following 
discussion  describes  our  understanding 
of  the  status  of  emission  standards  in 
countries  outside  the  United  States. 

Regulations  for  spark  ignition  engines 
in  handheld  and  nonhandheld 
equipment  are  included  in  the 
“Directive  97/68/EC  of  the  European 
Parliament  and  of  the  Council  of  16  , 
December  1997  on  the  approximation  of 
the  laws  of  the  Member  States  relating 
to  measures  against  the  emission  of 
gaseous  and  particulate  pollutants  from 
internal  combustion  engines  to  be 
installed  in  non-road  mobile  machinery 
(OJ  L  59,  27.2.1998,  p.  1)”,  as  amended 
by  “Directive  2002/88/EC  of  the 
European  Parliament  and  of  the  Council 
of  9  December  2002.”  The  Stage  I 


emission  standards  are  to  be  met  by  all 
handheld  and  nonhandheld  engines  by 
24  months  after  entry  into  force  of  the 
Directive  (as  noted  in  a  December  9, 

2002  amendment  to  Directive  97/68/ 

EC).  The  Stage  I  emission  standards  are 
similar  to  the  U.S.  EPA’s  Phase  1 
emission  standards  for  handheld  and 
nonhandheld  engines.  The  Stage  II 
emission  standards  are  implemented 
over  time  for  the  various  handheld  and 
nonhandheld  engine  classes  from  2005 
to  2009  with  handheld  engines  at  or 
above  50  cc  on  August  1,  2008.  The 
Stage  II  emission  standards  are  similar 
to  EPA’s  Phase  2  emission  standards  for 
handheld  and  nonhandheld  engines.  Six 
months  after  these  dates  Member  States 
must  require  that  engines  placed  on  the 
market  meet  the  requirements  of  the 
Directive,  whether  or  not  they  are 
already  installed  in  machinery. 

The  European  Commission  has 
adopted  emission  standards  for 
recreational  marine  engines,  including 
both  diesel  and  gasoline  engines.  These 
requirements  apply  to  all  new  engines 
sold  in  member  countries  and  began  in 
2006  for  four-stroke  engines  and  in  2007 
for  two-stroke  engines.  Table  1-3 
presents  the  European  standards  for 
diesel  and  gasoline  recreational  marine 
engines.  The  numerical  emission 
standards  for  NOx  are  based  on  the 
applicable  standard  from  MARPOL 
Annex  VI  for  marine  diesel  engines  (See 
Table  1-3).  The  European  standards  are 
roughly  equivalent  to  the  nonroad  diesel 
Tier  1  emission  standards  for  HC  and 
CO.  Emission  measurements  under  the 
European  standards  rely  on  the  ISO  D2 
duty  cycle  for  constant-speed  engines 
and  the  ISO  E5  duty  cycle  for  other 
engines. 


Table  1-3:  European  Emission  Standards  for  Recreational  Marine  Engines  (g/kW-hr) 


Engine  type 

HC 

NOx 

CO 

PM 

Two-Stroke  Spark-Ignition  . 

30  +  100/P0-75 . 

10.0 

150  +  600/P  . 

— 

Four-Stroke  Spark-Ignition . 

6  +  50/P075  . 

15.0 

150  +  600/P  . 

— 

Compression-Ignition  . 

1.5  +  2/P05  . 

1 _ . _ 

9.8 

5.0 . 

1.0 

Note:  P  =  rated  power  in  kilowatts  (kW). 


E.  What  Requirements  Are  We 
Adopting? 

EPA’s  emission  control  provisions 
require  engine,  vessel  and  equipment 
manufacturers  to  design  and  produce 
their  products  to  meet  the  emission 
standards  we  adopt.  To  ensure  that 
engines  and  fuel  systems  meet  the 
expected  level  of  emission  control,  we 
also  require  compliance  with  a  variety 
of  additional  requirements,  such  as 
certification,  labeling  engines,  and 


meeting  warranty  requirements.  The 
following  sections  provide  a  brief 
summary  of  the  new  requirements  in 
this  rulemaking.  See  the  later  sections 
for  a  full  discussion  of  the  rule. 

Marine  SI  Engines  and  Vessels 

We  are  adopting  a  more  stringent 
level  of  emission  standards  for  outboard 
and  personal  watercraft  engines  starting 
with  the  2010  model  year.  The  HC+NOx 
emission  standards  are  the  same  as 
those  adopted  by  California  ARB  for 


2008  and  later  model  year  engines.  The 
CO  emission  standard  is  300  g/kW-hr 
for  engines  with  maximum  engine 
power  above  40  kW;  the  standard 
increases  as  a  function  of  maximum 
engine  power  for  smaller  engines.  We 
expect  manufacturers  to  meet  these 
standards  with  improved  fueling 
systems  and  other  in-cylinder  controls. 
We  are  not  pursuing  catalyst-based 
emission  standards  for  outboard  and 
personal  watercraft  engines.  As 
discussed  below,  the  application  of 
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catalyst-based  standards  to  the  marine 
environment  creates  special  technology 
challenges  that  must  be  addressed. 

Unlike  the  sterndrive/inboard  engines 
discussed  in  the  next  paragraph, 
outboard  and  personal  watercraft 
engines  are  not  built  from  automotive 
engine  blocks  and  it  is  not 
straightforward  to  apply  the 
fundamental  engine  modifications,  fuel 
system  upgrades,  and  other  engine 
control  modifications  needed  to  get 
acceptable  catalyst  performance.  This 
rule  is  an  appropriate  next  step  in  the 
evolution  of  technology-based  standards 
for  outboard  and  personal  watercraft 
engines  as  they  are  likely  to  lead  to  the 
elimination  of  carbureted  two-stroke 
engines  in  favor  of  four-stroke  engines 
or  direct-injection  two-stroke  engines 
and  to  encourage  the  fuel  system 
upgrades  and  related  engine 
modifications  needed  to  achieve  the 
required  reductions  and  to  potentially 
set  the  stage  for  more  stringent  controls 
in  the  future. 

We  are  adopting  new  exhaust 
emission  standards  for  sterndrive  and 
inboard  marine  engines.  The  standards 
are  5.0  g/kW-hr  for  HC+NOx  and  75.0  g/ 
kW-hr  for  CO  starting  with  the  2010 
model  year.  We  expect  manufacturers  to 
meet  these  standards  with  three-way 
catalysts  and  closed-loop  fuel  injection. 
To  ensure  proper  functioning  of  these 
emission  control  systems  in  use,  wxe  will 
require  engines  to  have  a  diagnostic 
system  for  detecting  a  failure  in  the 
emission  control  system.  For  sterndrive 
and  inboard  marine  engines  above  373 
kW  with  high-performance 
characteristics  (generally  referred  to  as 
“SD/I  high-performance  engines”),  we 
are  adopting  less  stringent  emission 
standards  that  reflect  their  limited 
ability  to  control  emissions  with 
catalysts.  The  HC+NOx  standard  is  16  g / 
kW-hr  in  for  engines  at  or  below  485  kW 
and  22  g/kW-hr  for  bigger  engines.  The 
CO  standard  for  all  SD/I  high- 
performance  engines  is  350  g/kW-hr. 
Manufacturers  of  these  engines  must 
meet  emission  standards  without 
generating  or  using  emission  credits.  We 
also  include  a  variety  of  other  special 
provisions  for  these  engines  to  reflect 
unique  operating  characteristics. 

The  emission  standards  described 
above  relate  to  engine  operation  over  a 
prescribed  duty  cycle  for  testing  in  the 
laboratory.  We  are  also  adopting  not-to- 
exceed  (NTE)  standards  that  establish 
emission  limits  when  engines  operate 
under  normal  speed-load  combinations 
that  are  not  included  in  the  duty  cycles 
for  the  other  engine  standards  (the  NTE 
standards  do  not  apply  to  SD/I  high- 
performance  engines). 


We  are  adopting  new  standards  to 
control  evaporative  emissions  for  all 
Marine  SI  vessels.  The  new  standards 
include  requirements  to  control  fuel 
tank  permeation,  fuel  line  permeation, 
and  diurnal  emissions,  including 
provisions  to  ensure  that  refueling 
emissions  do  not  increase. 

We  are  including  these  new 
regulations  for  Marine  SI  engines  in  40 
CFR  part  1045  rather  than  in  the  current 
regulations  in  40  CFR  part  91.  This  new 
part  allows  us  to  improve  the  clarity  of 
regulatory  requirements  and  update  our 
regulatory  compliance  program  to  be 
consistent  with  the  provisions  we  have 
recently  adopted  for  other  nonroad 
programs.  We  are  also  making  a  variety 
of  changes  to  40  CFR  part  91  to  make 
minor  adjustments  to  the  current 
regulations  and  to  prepare  for  the 
transition  to  40  CFR  part  1045. 

Small  SI  Engines  and  Equipment 

We  are  adopting  HC+NOx  exhaust 
emission  standards  of  10.0  g/kW-hr  for 
Class  I  engines  starting  in  the  2012 
model  year  and  8.0  g/kW-hr  for  Class  II 
engines  starting  in  the  2011  model  year. 
For  both  classes  of  nonhandheld 
engines,  we  are  maintaining  the  existing 
CO  standard  of  610  g/kW-hr.  We  expect 
manufacturers  to  meet  these  standards 
by  improving  engine  combustion  and 
adding  catalysts.  These  standards  are 
consistent  with  the  requirements 
recently  adopted  by  California  ARB. 

For  spark- ignition  engines  used  in 
marine  generators,  we  are  adopting  a 
more  stringent  Phase  3  CO  emission 
standard  of  5.0  g/kW-hr.  This  applies 
equally  to  all  sizes  of  engines  subject  to 
the  Small  SI  standards. 

We  are  adopting  new  evaporative 
emission  standards  for  both  handheld 
and  nonhandheld  engines.  The  new 
standards  include  requirements  to 
control  permeation  from  fuel  tanks  and 
fuel  lines.  For  nonhandheld  engines  we 
will  also  require  control  of  running  loss 
emissions. 

We  are  drafting  the  new  regulations 
for  Small  SI  engines  from  40  CFR  part 
90  rather  than  changing  the  current 
regulations  in  40  CFR  part  90.  This  new 
part  will  allow  us  to  improve  the  clarity 
of  regulatory  requirements  and  update 
our  regulatory  compliance  program  to 
be  consistent  with  the  provisions  we 
have  recently  adopted  for  other  nonroad 
programs. 

F.  How  Is  This  Document  Organized? 

Many  readers  may  be  interested  only 
in  certain  aspects  of  the  rule  since  it 
covers  a  broad  range  of  engines  and 
equipment  that  vary  in  design  and  use. 
We  have  therefore  attempted  to  organize 
this  information  in  a  way  that  allows 


each  reader  to  focus  on  the  material  of 
particular  interest.  The  Air  Quality 
discussion  in  Section  II,  however,  is 
general  in  nature  and  applies  to  all  the 
categories  subject  to  the  rule. 

The  next  several  sections  describe  the 
provisions  that  apply  for  Small  SI 
engines  and  equipment  and  Marine  SI 
engines  and  vessels.  Sections  III  through 
V  describe  the  new  requirements  related 
to  exhaust  emission  standards  for  each 
of  the  affected  engine  categories, 
including  standards,  effective  dates, 
testing  information,  and  other  specific 
requirements.  Section  VI  details  the  new 
requirements  related  to  evaporative 
emissions  for  all  categories.  Section  VII 
discusses  how  we  took  energy,  noise, 
and  safety  factors  into  consideration  for 
the  new  standards. 

Section  VIII  describes  a  variety  of 
provisions  that  affect  other  categories  of 
engines  besides  those  that  are  the 
primary  subject  of  this  rule.  This 
includes  the  following  changes: 

•  We  are  reorganizing  the  regulatory 
language  related  to  preemption  of  state 
standards  and  to  clarify  certain 
provisions. 

•  We  are  incorporating  new 
provisions  related  to  certification  fees 
for  newly  regulated  products  covered  by 
this  rule.  This  involves  some 
restructuring  of  the  regulatory  language. 
We  are  also  adopting  various  technical 
amendments,  such  as  identifying  an 
additional  payment  method,  that  apply 
broadly  to  our  certification  programs. 

•  We  are  modifying  40  CFR  part  1068 
to  clarify  when  engines  are  subject  to 
standards.  This  includes  several  new 
provisions  to  address  special  cases  for 
partially  complete  engines. 

•  We  are  also  modifying  part  1068  to 
clarify  how  the  provisions  apply  with 
respect  to  evaporative  emission 
standards  and  we  are  adopting  various 
technical  amendments.  These  changes 
apply  to  all  types  of  nonroad  engines 
that  are  subject  to  the  provisions  of  part 
1068. 

•  We  are  adopting  several  technical 
amendments  for  other  categories  of 
nonroad  engines  and  vehicles,  largely  to 
maintain  consistency  across  programs 
for  different  categories  of  engines  and 
vehicles. 

•  We  are  amending  provisions  related 
to  delegated  assembly.  The  new 
approach  is  to  adopt  a  universal  set  of 
requirements  in  §  1068.261  that  applies 
uniformly  to  heavy-duty  highway 
engines  and  nonroad  engines. 

•  We  are  clarifying  that  the  new 
exhaust  and  evaporative  emission 
standards  for  Small  SI  engines  also 
apply  to  the  comparable  stationary 
engines. 
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Section  IX  summarizes  the  projected 
impacts  and  benefits  of  this  rule. 

Finally,  Sections  X  and  XI  summarize 
the  primary  public  comments  received 
and  describe  how  we  satisfy  our  various 
administrative  requirements. 

G.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (CAA),  judicial  review  of  these 
final  rules  is  available  only  by  filing  a 
petition  for  review  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  by  December  8,  2008.  Under 
section  307(b)(2)  of  the  CAA,  the 
requirements  established  by  these  final 
rules  may  not  be  challenged  separately 
in  any  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

Section  307(d)(7)(B)  of  the  CAA 
further  provides  that  “[ojnly  an 
objection  to  a  rule  or  procedure  which 
was  raised  with  reasonable  specificity 
during  the  period  for  public  comment 
(including  any  public  hearing)  may  be 
raised  during  judicial  review.”  This 
section  also  provides  a  mechanism  for 
us  to  convene  a  proceeding  for 
reconsideration,  “ [i]f  the  person  raising 
an  objection  can  demonstrate  to  the  EPA 
that  it  was  impracticable  to  raise  such 
objection  within  [the  period  for  public 
comment]  or  if  the  grounds  for  such 
objection  arose  after  the  period  for 
public  comment  (but  within  the  time 
specified  for  judicial  review)  and  if  such 
objection  is  of  central  relevance  to  the 
outcome  of  the  rule.”  Any  person 
seeking  to  make  such  a  demonstration  to 
us  should  submit  a  Petition  for 
Reconsideration  to  the  Office  of  the 
Administrator,  U.S.  EPA,  Room  3000, 
Ariel  Rios  Building,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460,  with 
a  copy  to  both  the  person(s)  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section  and  the  Associate 
General  Counsel  for  the  Air  and 
Radiation  Law  Office,  Office  of  General 
Counsel  (Mail  Code  2344A),  U.S.  EPA, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

II.  Public  Health  and  Welfare  Effects 

The  engines  and  fuel  systems  subject 
to  this  rule  generate  emissions  of 
hydrocarbons  (HC),  nitrogen  oxides 
(NOx),  particulate  matter  (PM)  and 
carbon  monoxide  (CO)  that  contribute  to 
nonattainment  of  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone,  PM  and  CO.  These  engines  and 
fuel  systems  also  emit  hazardous  air 
pollutants  (air  toxics)  that  are  associated 
with  a  host  of  adverse  health  effects. 
Emissions  from  these  engines  and  fuel 
systems  also  contribute  to  visibility 


impairment  and  other  welfare  and 
environmental  effects. 

This  section  summarizes  the  general 
health  and  welfare  effects  of  these 
emissions.  Interested  readers  are 
encouraged  to  refer  to  the  Final  RIA  for 
more  in-depth  discussions. 

A.  Public  Health  Impacts  t 
Ozone 

The  Small  SI  engine  and  Marine  SI 
engine  standards  finalized  in  this  action 
will  result  in  reductions  of  volatile 
organic  compounds  (VOC),  of  which  HC 
are  a  subset,  and  NOx  emissions.  VOC 
and  NOx  contribute  to  the  formation  of 
ground-level  ozone  pollution  or  smog. 
People  in  many  areas  across  the  U.S. 
continue  to  be  exposed  to  unhealthy 
levels  of  ambient  ozone. 

Background 

Ground-level  ozone  pollution  is 
typically  formed  by  the  reaction  of  VOC 
and  NOx  in  the  lower  atmosphere  in  the 
presence  of  heat  and  sunlight.  These 
pollutants,  often  referred  to  as  ozone 
precursors,  are  emitted  by  many  types  of 
pollution  sources,  such  as  highway  and 
nonroad  motor  vehicles  and  engines, 
power  plants,  chemical  plants, 
refineries,  makers  of  consumer  and 
commercial  products,  industrial 
facilities,  and  smaller  area  sources. 

The  science  of  ozone  formation, 
transport,  and  accumulation  is 
complex.8  Ground-level  ozone  is 
produced  and  destroyed  in  a  cyclical  set 
of  chemical  reactions,  many  of  which 
are  sensitive  to  temperature  and 
sunlight.  When  ambient  temperatures 
and  sunlight  levels  remain  high  for 
several  days  and  the  air  is  relatively 
stagnant,  ozone  and  its  precursors  can 
build  up  and  result  in  more  ozone  than 
typically  occurs  on  a  single  high- 
temperature  day.  Ozone  can  be 
transported  hundreds  of  miles 
downwind  of  precursor  emissions, 
resulting  in  elevated  ozone  levels  even 
in  areas  with  low  local  VOC  or  NOx 
emissions. 

EPA  has  recently  amended  the  ozone 
NAAQS  (73  FR  16436,  March  27,  2008). 
The  final  ozone  NAAQS  rule  addresses 
revisions  to  the  primary  and  secondary 
NAAQS  for  ozone  to  provide  increased 
protection  of  public  health  and  welfare, 
respectively.  With  regard  to  the  primary 
standard  for  ozone,  EPA  has  revised  the 
level  of  the  8-hour  standard  to  0.075 


8  U.S.  EPA  Air  Quality  Criteria  for  Ozone  and 
Related  Photochemical  Oxidants  (Final).  U.S. 
Environmental  Protection  Agency,  Washington, 
D.C.,  EPA  600/R— 05/004aF-cF,  2006.  This 
document  is  available  in  Docket  EPA-HQ-OAR- 
2003-0190.  This  document  may  be  accessed 
electronically  at:  http://www.epa.gov/ttn/naaqs/ 
standards/ozone/s_o3_cr_cd.html. 


parts  per  million  (ppm),  expressed  to 
three  decimal  places.  With  regard  to  the 
secondary  standard  for  ozone,  EPA  has 
revised  the  current  8-hour  standard  by 
making  it  identical  to  the  revised 
primary  standard. 

Health  Effects  of  Ozone 

The  health  and  welfare  effects  of 
ozone  are  well  documented  and  are 
assessed  in  EPA’s  2006  ozone  Air 
Quality  Criteria  Document  (ozone 
AQCD)  and  EPA  Staff  Paper.9- 10  Ozone 
can  irritate  the  respiratory  system, 
causing  coughing,  throat  irritation,  and/ 
or  uncomfortable  sensation  in  the  chest. 
Ozone  can  reduce  lung  function  and 
make  it  more  difficult  to  breathe  deeply; 
breathing  may  also  become  more  rapid 
and  shallow  than  normal,  thereby 
limiting  a  person’s  activity.  Ozone  can 
also  aggravate  asthma,  leading  to  more 
asthma  attacks  that  require  medical 
attention  and/or  the  use  of  additional 
medication.  In  addition,  there  is 
suggestive  evidence  of  a  contribution  of 
ozone  to  cardiovascular-related 
morbidity  and  highly  suggestive 
evidence  that  short-term  ozone  exposure 
directly  or  indirectly  contributes  to  non¬ 
accidental  and  cardiopulmonary-related 
mortality,  but  additional  research  is 
needed  to  clarify  the  underlying 
mechanisms  causing  these  effects.  In  a 
recent  report  on  the  estimation  of  ozone- 
related  premature  mortality  published 
by  the  National  Research  Council  (NRC), 
a  panel  of  experts  and  reviewers 
concluded  that  short-term  exposure  to 
ambient  ozone  is  likely  to  contribute  to 
premature  deaths  and  that  ozone-related 
mortality  should  be  included  in 
estimates  of  the  health  benefits  of 
reducing  ozone  exposure.11  Animal 
toxicological  evidence  indicates  that 
with  repeated  exposure,  ozone  can 
inflame  and  damage  the  lining  of  the 
lungs,  which  may  lead  to  permanent 
changes  in  lung  tissue  and  irreversible 
reductions  in  lung  function.  People  who 
are  more  susceptible  to  effects 


9 U.S.  EPA  Air  Quality  Criteria  for  Ozone  and 
Related  Photochemical  Oxidants  (Final).  U.S. 
Environmental  Protection  Agency,  Washington, 

DC.,  EPA  600/R-05/004aF-cF,  2006.  This  document 
is  available  in  Docket  EPA-HQ-OAR-2003-0190. 
This  document  may  be  accessed  electronically  at: 
http://www.epa.gov/ttn/naaqs/standards/ozone/s_ 
o3_cr_cd.html. 

10  U.S.  EPA  (2007)  Review  of  the  National 
Ambient  Air  Quality  Standards  for  Ozone,  Policy 
Assessment  of  Scientific  and  Technical 
Information.  OAQPS  Staff  Paper.EPA— 452/R-07- 
003.  This  document  is  available  in  Docket  EPA- 
HQ-OAR-2003-0190.  This  document  is  available 
electronically  at:  http:n-ww.epa.gov/ttn/naaqs/ 
standards/ozone/s_o3_cr_sp.html. 

11  National  Research  Council  (NRC),  2008. 
Estimating  Mortality  Risk  Reduction  and  Economic 
Benefits  from  Controlling  Ozone  Air  Pollution.  The 
National  Academies  Press:  Washington,  DC. 
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associated  with  exposure  to  ozone  can 
include  children,  the  elderly,  and 
individuals  with  respiratory  disease 
such  as  asthma.  Those  with  greater 
exposures  to  ozone,  for  instance  due  to 
time  spent  outdoors  (e.g.,  children  and 
outdoor  workers),  are  also  of  particular 
concern. 

The  recent  ozone  AQCD  also 
examined  relevant  new  scientific 
information  that  has  emerged  in  the  past 
decade,  including  the  impact  of  ozone 
exposure  on  such  health  effects  as 
changes  in  lung  structure  and 
biochemistry,  inflammation  of  the 
lungs,  exacerbation  and  causation  of 
asthma,  respiratory  illness-related 
school  absence,  hospital  admissions  and 
premature  mortality.  Animal 
toxicological  studies  have  suggested 
potential  interactions  between  ozone 
and  PM  with  increased  responses 
observed  to  mixtures  of  the  two 
pollutants  compared  to  either  ozone  or 
PM  alone.  The  respiratory  morbidity 
observed  in  animal  studies  along  with 
the  evidence  from  epidemiologic  studies 
supports  a  causal  relationship  between 
acute  ambient  ozone  exposures  and 
increased  respiratory-related  emergency 
room  visits  and  hospitalizations  in  the 
warm  season.  In  addition,  there  is 
suggestive  evidence  of  a  contribution  of 
ozone  to  cardiovascular-related 


morbidity  and  non-accidental  and 
cardiopulmonary  mortality. 

Plant  and  Ecosystem  Effects  of  Ozone 

Elevated  ozone  levels  contribute  to 
environmental  effects,  with  impacts  to 
plants  and  ecosystems  being  of  most 
concern.  Ozone  can  produce  both  acute 
and  chronic  injury  in  sensitive  species 
depending  on  the  concentration  level 
and  the  duration  of  the  exposure.  Ozone 
effects  also  tend  to  accumulate  over  the 
growing  season  of  the  plant,  so  that  even 
low  concentrations  experienced  for  a 
longer  duration  have  the  potential  to 
create  chronic  stress  on  vegetation. 
Ozone  damage  to  plants  includes  visible 
injury  to  leaves  and  a  reduction  in  food 
production  through  impaired 
photosynthesis,  both  of  which  can  lead 
to  reduced  crop  yields,  forestry 
production,  and  use  of  sensitive 
ornamentals  in  landscaping.  In  addition, 
the  reduced  food  production  in  plants 
and  subsequent  reduced  root  growth 
and  storage  below  ground,  can  result  in 
other,  more  subtle  plant  and  ecosystems 
impacts.  These  include  increased 
susceptibility  of  plants  to  insect  attack, 
disease,  harsh  weather,  interspecies 
competition  and  overall  decreased  plant 
vigor.  The  adverse  effects  of  ozone  on 
forest  and  other  natural  vegetation  can 
potentially  lead  to  species  shifts  and 
loss  from  the  affected  ecosystems, 


resulting  in  a  loss  or  reduction  in 
associated  ecosystem  goods  and 
services.  Lastly,  visible  ozone  injury  to 
leaves  can  result  in  a  loss  of  aesthetic 
value  in  areas  of  special  scenic 
significance  like  national  parks  and 
wilderness  areas.  The  final  2006  Criteria 
Document  presents  more  detailed 
information  on  ozone  effects  on 
vegetation  and  ecosystems. 

Current  and  Projected  Ozone  Levels 

Ozone  concentrations  exceeding  the 
level  of  the  1997  8-hour  ozone  NAAQS 
occur  over  wide  geographic  areas, 
including  most  of  the  nation’s  major 
population  centers.12.  As  of  March  12, 
2008,  there  were  approximately  140 
million  people  living  in  72  areas  (which 
include  all  or  part  of  337  counties) 
designated  as  not  in  attainment  with  the 
1997  8-hour  ozone  NAAQS.13  These 
numbers  do  not  include  the  people 
living  in  areas  where  there  is  a  future 
risk  of  failing  to  maintain  or  attain  the 
8-hour  ozone  NAAQS.  The  1997  ozone 
NAAQS  was  recently  revised  and  the 
2008  ozone  NAAQS  was  final  on  March 
12,  2008.  Table  II— 1  presents  the 
number  of  counties  in  areas  currently 
designated  as  nonattainment  for  the 
1997  ozone  NAAQS  as  well  as  the 
number  of  additional  counties  that  have 
design  values  greater  than  the  2008 
ozone  NAAQS. 


Table  11-1— Counties  With  Design  Values  Greater  Than  the  2008  Ozone  NAAQS  Based  on  2004-2006  Air 

Quality  Data 


Number  of 
Counties 

Population  a 

1997  Ozone  Standard:  Counties  within  the  72  areas  currently  designated  as  nonattainment  . 

2008  Ozone  Standard:  Additional  counties  that  would  not  meet  the  2008  NAAQS  b  . 

Total  . 

337 

74 

139,633,458 

15,984,135 

411 

155,617,593 

Notes: 

a  Population  numbers  are  from  2000  census  data. 

b  Attainment  designations  for  2008  ozone  NAAQS  have  not  yet  been  made.  Nonattainment  for  the  2008  Ozone  NAAQS  will  be  based  on  three 
years  of  air  quality  data  from  later  years.  Also,  the  county  numbers  in  the  table  include  only  the  counties  with  monitors  violating  the  2008  Ozone 
NAAQS.  The  numbers  in  this  table  may  be  an  underestimate  of  the  number  of  counties  and  populations  that  will  eventually  be  included  in  areas 
with  multiple  counties  designated  nonattainment. 


States  with  8-hour  ozone 
nonattainment  areas  are  required  to  take 
action  to  bring  those  areas  into 
compliance  in  the  future.  Based  on  the 
final  rule  designating  and  classifying  8- 
hour  ozone  nonattainment  areas  (69  FR 
23951,  April  30,  2004),  most  8-hour 
ozone  nonattainment  areas  will  be 
required  to  attain  the  1997  ozone 
NAAQS  in  the  2007  to  2013  time  frame 
and  then  maintain  the  NAAQS 
thereafter.14  Many  of  these 


12  A  listing  of  the  8-hour  ozone  nonattainment 
areas  is  included  in  the  RIA  for  this  rule. 


nonattainment  areas  will  need  to  adopt 
additional  emission  reduction  programs 
and  the  VOC  and  NOx  reductions  from 
this  final  action  are  particularly 
important  for  these  stales.  The 
attainment  dates  associated  with  the 
potential  new  2008  ozone 
nonattainment  areas  are  likely  to  be  in 
the  2013  to  2021  timeframe,  depending 
on  the  severity  of  the  problem. 

EPA  has  already  adopted  many 
emission  control  programs  that  are 


13  Population  numbers  are  from  2000  census  data. 


expected  to  reduce  ambient  ozone 
levels.  Some  of  these  control  programs 
are  described  in  Section  I.C.l.  As  a 
result  of  existing  programs,  the  number 
of  areas  that  fail  to  meet  the  ozone 
NAAQS  in  the  future  is  expected  to 
decrease.  Based  on  the  air  quality 
modeling  performed  for  this  rule,  which 
does  not  include  any  additional  local 
controls,  we  estimate  eight  counties 
(where  22  million  people  are  projected 
to  live)  will  exceed  the  1997  8-hour 


14  The  Los  Angeles  South  Coast  Air  Basin  8-hour 
ozone  nonattainment  area  will  have  to  attain  before 
fune  15.  2021. 
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ozone  NAAQS  in  2020. 15  An  additional 
37  counties  (where  27  million  people 
are  projected  to  live)  are  expected  to  be 
within  10  percent  of  violating  the  1997 
8-hour  ozone  NAAQS  in  2020. 

Results  from  the  air  quality  modeling 
conducted  for  this  final  rule  indicate 
that  the  Small  SI  and  Marine  SI  engine 
emission  reductions  in  2020  and  2030 
will  improve  both  the  average  and 
population-weighted  average  ozone 
concentrations  for  the  U.S.  In  addition, 
the  air  quality  modeling  shows  that  on 
average  this  final  rule  will  help  bring 
counties  closer  to  ozone  attainment  as 
well  as  assist  counties  whose  ozone 
concentrations  are  within  ten  percent 
below  the  standard.  For  example,  on  a 
population-weighted  basis,  the  average 
modeled  future-year  8-hour  ozone 
design  values  will  decrease  by  0.57  ppb 
in  2020  and  0.76  ppb  in  2030.16  The  air 
quality  modeling  methodology  and  the 
projected  reductions  are  discussed  in 
more  detail  in  Chapter  2  of  the  RIA. 

Particulate  Matter 

The  Small  SI  engine  and  Marine  SI 
engine  standards  detailed  in  this  action 
will  result  in  reductions  in  emissions  of 
VOCs  and  NOx  which  contribute  to  the 
formation  of  secondary  PM2.5.  In 
addition,  the  standards  finalized  today 
will  reduce  primary  (directly  emitted) 
PM2.5  emissions. 

Background 

PM  represents  a  broad  class  of 
chemically  and  physically  diverse 
substances.  It  can  be  principally 
characterized  as  discrete  particles  that 
exist  in  the  condensed  (liquid  or  solid) 
phase  spanning  several  orders  of 
magnitude  in  size.  PM  is  further 
described  by  breaking  it  down  into  size 
fractions.  PM  10  refers  to  particles 
generally  less  than  or  equal  to  10 
micrometers  (m)  in  aerodynamic 
diameter.  PM2.5  refers  to  fine  particles, 
generally  less  than  or  equal  to  2.5  in 
aerodynamic  diameter.  Inhalable  (or 
“thoracic”)  coarse  particles  refer  to 
those  particles  generally  greater  than  2.5 
pm  but  less  than  or  equal  to  10  pm  in 
aerodynamic  diameter.  Ultrafine  PM 
refers  to  particles  less  than  100 
nanometers  (0.1  pm)  in  aerodynamic 
diameter.  Larger  particles  tend  to  be 
removed  by  the  respiratory  clearance 
mechanisms  (e.g.  coughing),  whereas 


15  We  expect  many  of  the  8-hour  ozone 
nonattainment  areas  to  adopt  additional  emission 
reduction  programs  but  we  are  unable  to  quantify 
or  rely  upon  future  reductions  from  additional  state 
and  local  programs  that  have  not  yet  been  adopted. 

16  Ozone  design  values  are  reported  in  parts  per 
million  (ppm)  as  specified  in  40  CFR  Part  50.  Due 
to  the  scale  of  the  design  value  changes  in  this 
action,  results  have  been  presented  in  parts  per 
billion  (ppb)  format. 


smaller  particles  are  deposited  deeper  in 
the  lungs. 

Fine  particles  are  produced  primarily 
by  combustion  processes  and  by 
transformations  of  gaseous  emissions 
(e.g.,  SOx,  NOx  and  VOC)  in  the 
atmosphere.  The  chemical  and  physical 
properties  of  PM2.5  may  vary  greatly 
with  time,  region,  meteorology,  and 
source  category.  Thus,  PM2 .5  may 
include  a  complex  mixture  of  different 
pollutants  including  sulfates,  nitrates, 
organic  compounds,  elemental  carbon 
and  metal  compounds.  These  particles 
can  remain  in  the  atmosphere  for  days 
to  weeks  and  travel  hundreds  to 
thousands  of  kilometers. 

The  primary  PM2.5  NAAQS  includes  a 
short-term  (24-hour)  and  a  long-term 
(annual)  standard.  The  1997  PM2.5 
NAAQS  established  by  EPA  set  the  24- 
hour  standard  at  a  level  of  65pg/m3 
based  on  the  98th  percentile 
concentration  averaged  over  three  years. 
The  annual  standard  specifies  an 
expected  annual  arithmetic  mean  not  to 
exceed  15pg/m3  averaged  over  three 
years. 

In  2006,  EPA  amended  the  NAAQS 
for  PM2.5  (71  FR  61144.  October  17, 
2006).  The  final  rule  addressed 
revisions  to  the  primary  and  secondary 
NAAQS  for  PM  to  provide  increased 
protection  of  public  health  and  welfare, 
respectively.  The  level  of  the  24-hour 
PM2.5  NAAQS  was  revised  from  65pg/ 
m3  to  35  gg/m3  and  .the  level  of  the 
annual  PM2.5  NAAQS  was  retained  at 
15gg/m3.  With  regard  to  the  secondary 
standards  for  PM2.5,  EPA  has  revised 
these  standards  to  be  identical  in  all 
respects  to  the  revised  primary 
standards. 

Health  Effects  of  PM2.5 

Scientific  studies  show  ambient  PM  is 
associated  with  a  series  of  adverse 
health  effects.  These  health  effects  are 
discussed  in  detail  in  the  2004  EPA 
Particulate  Matter  Air  Quality  Criteria 
Document  (PM  AQCD),  and  the  2005 
PM  Staff  Paper.17  18  Further  discussion 
of  health  effects  associated  with  PM  can 
also  be  found  in  the  RIA  for  this  rule. 

Health  effects  associated  with  short¬ 
term  exposures  (hours  to  days)  to 
ambient  PM  include  premature 
mortality,  increased  hospital 
admissions,  heart  and  lung  diseases. 


,7U.S.  EPA  (2004)  Air  Quality  Criteria  for 
Particulate  Matter  (Oct  2004),  Volume  I  Document 
No.  EPA600/P-99/002aF  and  Volume  II  Document 
No.  EPA600/P-99/002bF.  This  document  is 
available  in  Docket  EPA-HQ-OAR-2003-0190. 

18  U.S.  EPA  (2005)  Review  of  the  National 
Ambient  Air  Quality  Standard  for  Particulate 
Matter:  Policy  Assessment  of  Scientific  and 
Technical  Information,  OAQPS  Staff  Paper.  EPA- 
452/R-05-005.  This  document  is  available  in 
Docket  EPA-HQ-OAR-2003-0190. 


increased  cough,  adverse  lower- 
respiratory  symptoms,  decrements  in 
lung  function  and  changes  in  heart  rate 
rhythm  and  other  cardiac  effects. 

Studies  examining  populations  exposed 
to  different  levels  of  air  pollution  over 
a  number  of  years,  including  the 
Harvard  Six  Cities  Study  and  the 
American  Cancer  Society  Study,  show 
associations  between  long-term 
exposure  to  ambient  PM2.5  and  both 
total  and  cardiovascular  and  respiratory 
mortality.19  In  addition,  a  reanalysis  of 
the  American  Cancer  Society  Study 
shows  an  association  between  fine 
particle  and  sulfate  concentrations  and 
lung  cancer  mortality.20 

Recently,  several  studies  have 
highlighted  the  adverse  effects  of  PM 
specifically  from  mobile  sources.21  22 
Studies  have  also  focused  on  health 
effects  due  to  PM  exposures  on  or  near 
roadways.23  Although  these  studies 
include  all  air  pollution  sources, 
including  both  spark-ignition  (gasoline) 
and  diesel  powered  vehicles,  they 
indicate  that  exposure  to  PM  emissions 
near  roadways,  thus  dominated  by 
mobile  sources,  are  associated  with 
health  effects.  The  controls  finalized  in 
this  action  may  help  to  reduce 
exposures,  and  specifically  exposures 
near  the  source,  to  mobile  source  related 
PM2.5. 

Visibility 

Visibility  can  be  defined  as  the  degree 
to  which  the  atmosphere  is  transparent 
to  visible  light.  Airborne  particles 
degrade  visibility  by  scattering  and 
absorbing  light.  Visibility  is  important 
because  it  has  direct  significance  to 
people’s  enjoyment  of  daily  activities  in 
all  parts  of  the  country.  Individuals 
value  good  visibility  for  the  well-being 
it  provides  them  directly,  where  they 
live  and  work  and  in  places  where  they 
enjoy  recreational  opportunities. 


1,1  Dockery,  DW;  Pope,  CA  III:  Xu,  X;  et  al.  1993. 
An  association  between  air  pollution  and  mortality 
in  six  U.S.  cities.  N  Engl  J  Med  329:1753-1759. 

20 Pope,  C.  A.,  Ill;  Burnett,  R.  T.;  Thun,  M.  J.; 

Calle,  E.  E.:  Krewski,  D.:  Ito,  K.;  Thurston,  G.  D. 
(2002)  Lung  cancer,  cardiopulmonary  mortality, 
and  long-term  exposure  to  fine  particulate  air 
pollution.  J.  Am.  Med.  Assoc.  287:1132-1141. 

21  Laden,  F.;  Neas,  L.M.;  Dockery,  D.W.; 

Schwartz,  J.  (2000)  Association  of  Fine  Particulate 
Matter  from  Different  Sources  with  Daily  Mortality 
in  Six  U.S.  Cities.  Environmental  Health 
Perspectives  108:  941-947. 

22  Janssen,  N.A.H.;  Schwartz,  J.;  Zanobetti,  A.; 
Suh,  H.H.  (2002)  Air  Conditioning  and  Source- 
Specific  Particles  as  Modifiers  of  the  Effect  of  PMio 
on  Hospital  Admissions  for  Heart  and  Lung  Disease. 
Environmental  Health  Perspectives  110:  43—49. 

23  Riediker.  M.;  Cascio,  W.E.;  Griggs,  T.R..;  Herbst, 
M.C.;  Bromberg,  P.A.;  Neas,  I,.;  Williams,  R.W.; 
Devlin,  R.B.  (2003)  Particulate  Matter  Exposures  in 
Cars  is  Associated  with  Cardiovascular  Effects  in 
Healthy  Young  Men.  Am.  J.  Respir.  Crit.  Care  Med. 
169:  934-940. 
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Visibility  is  also  highly  valued  in 
significant  natural  areas  such  as 
national  parks  and  wilderness  areas  and 
special  emphasis  is  given  to  protecting 
visibility  in  these  areas.  For  more 
information  on  visibility,  see  the  final 
2004  PM  AQCD  as  well  as  the  2005  PM 
Staff  Paper.24  25 

EPA  is  pursuing  a  two-part  strategy  to 
address  visibility.  First,  to  address  the 
welfare  effects  of  PM  on  visibility,  EPA 
has  set  secondary  PM2.5  standards 
which  act  in  conjunction  with  the 
establishment  of  a  regional  haze 
program.  In  setting  this  secondary 
standard,  EPA  has  concluded  that  PM2.5 
causes  adverse  effects  on  visibility  in 
various  locations,  depending  on  PM 
concentrations  and  factors  such  as 
chemical  composition  and  average 
relative  humidity.'  Second,  section  169 
of  the  Clean  Air  Act  provides  additional 
authority  to  address  existing  visibility 
impairment  and  prevent  future  visibility 
impairment  in  the  156  national  parks, 
forests  and  wilderness  areas  categorized 
as  mandatory  class  I  federal  areas  (62  FR 
38680-81,  July  18,  1997).26  In  July  1999, 
the  regional  haze  rule  (64  FR  35714)  was 
put  in  place  to  protect  the  visibility  in 
mandatory  class  I  federal  areas. 

Visibility  can  be  said  to  be  impaired  in 
both  PM2.5  nonattainment  areas  and 
mandatory  class  I  federal  areas. 

Current  Visibility  Impairment 

As  of  March  12,  2008,  over  88  million 
people  live  in  nonattainment  areas  for 
the  1997  PM2.5  NAAQS.27  These 
populations,  as  well  as  large  numbers  of 
individuals  who  travel  to  these  areas, 
are  likely  to  experience  visibility 
impairment.  In  addition,  while  visibility 
trends  have  improved  in  mandatory 
class  I  federal  areas  the  most  recent  data 
show  that  these  areas  continue  to  suffer 
from  visibility  impairment.28  In 
summary,  visibility  impairment  is 
experienced  throughout  the  U.S.,  in 
multi-state  regions,  urban  areas,  and 


24  U.S.  EPA  (2004)  Air  Quality  Criteria  for 
Particulate  Matter  (Oct  2004),  Volume  I  Document 
No.  EPA600/P-99/002aF  and  Volume  II  Document 
No.  EPA600/P-99/002bF.  This  document  is 
available  in  Docket  EPA-HQ-OAR-2003-0190. 

25  U.S.  EPA  (2005)  Review  of  the  National 
Ambient  Air  Quality  Standard  for  Particulate 
Matter:  Policy  Assessment  of  Scientific  and 
Technical  Information,  OAQPS  Staff  Paper.  EPA- 
452/R-05-005.  This  document  is  available  in 
Docket  EPA-HQ-OAR-2003-0190. 

26  These  areas  are  defined  in  section  162  of  the 
Act  as  those  national  parks  exceeding  6.000  acres, 
wilderness  areas  and  memorial  parks  exceeding 
5,000  acres,  and  all  international  parks  which  were 
in  existence  on  August  7,  1977. 

27  Population  numbers  are  from  2000  census  data. 

28  U.S.  EPA  (2002)  Latest  Findings  on  National 
Air  Quality — 2002  Status  and  Trends.  EPA  454/K- 
03-001. 


remote  mandatory  class  I  federal 
areas.29  30 

Future  Visibility  Impairment 

Air  quality  modeling  conducted  for 
this  final  rule  was  used  to  project 
visibility  conditions  in  133  mandatory 
class  I  federal  areas  across  the  U.S.  in 
2020  and  2030.  The  results  indicate  that 
improvements  in  visibility  will  occur  in 
the  future,  although  all  areas  will 
continue  to  have  annual  average 
deciview  levels  above  background  in 
2020  and  2030.  Chapter  2  of  the  RIA 
contains  more  detail  on  the  visibility 
portion  of  the  air  quality  modeling. 

Atmospheric  Deposition 

Wet  and  dry  deposition  of  ambient 
particulate  matter  delivers  a  complex 
mixture  of  metals  (e.g.,  mercury,  zinG, 
lead,  nickel,  aluminum,  cadmium), 
organic  compounds  (e.g.,  POM,  dioxins, 
furans)  and  inorganic  compounds  (e.g., 
nitrate,  sulfate)  to  terrestrial  and  aquatic 
ecosystems.  The  chemical  form  of  the 
compounds  deposited  is  impacted  by  a 
variety  of  factors  including  ambient 
conditions  (e.g.,  temperature,  humidity, 
oxidant  levels)  and  the  sources  of  the 
material.  Chemical  and  physical 
transformations  of  the  particulate 
compounds  occur  in  the  atmosphere  as 
well  as  the  media  onto  which  they 
deposit.  These  transformations  in  turn 
influence  the  fate,  bioavailability  and 
potential  toxicity  of  these  compounds. 
Atmospheric  deposition  has  been 
identified  as  a  key  component  of  the 
environmental  and  human  health 
hazard  posed  by  several  pollutants 
including  mercury,  dioxin  and  PCBs.31 

Adverse  impacts  on  water  quality  can 
occur  when  atmospheric  contaminants 
deposit  to  the  water  surface  or  when 
material  deposited  on  the  land  enters  a 
water  body  through  runoff.  Potential 
impacts  of  atmospheric  deposition  to 
water  bodies  include  those  related  to 
both  nutrient  and  toxic  inputs.  Adverse 
effects  to  human  health  and  welfare  can 
occur  from  the  addition  of  excess 
particulate  nitrate  nutrient  enrichment, 
which  contributes  to  toxic  algae  blooms 
and  zones  of  depleted  oxygen,  which 
can  lead  to  fish  kills,  frequently  in 
coastal  waters.  Particles  contaminated 


29  U.S.  EPA,  Air  Quality  Designations  and 
Classifications  for  the  Fine  Particles  (PM2.5) 
National  Ambient  Air  Quality  Standards,  December 
17,  2004.  (70  FR  943,  Jan  5.  2005)  This  document 

is  also  available  on  the  web  at:  http://www.epa.gov/ 
pmdesignations/ 

30  U.S.  EPA.  Regional  Haze  Regulations,  July  1, 
1999.  (64  FR  35714,  July  1,  1999). 

31  U.S.  EPA  (2000)  Deposition  of  Air  Pollutants  to 
the  Great  Waters:  Third  Report  to  Congress.  Office 
of  Air  Quality  Planning  and  Standards.  EPA-453/ 
R-00-0005.  This  document  is  available  in  Docket 
EPA-HQ-OAR-2003-0190. 


with  heavy  metals  or  other  toxins  may 
lead  to  the  ingestion  of  contaminated 
fish,  ingestion  of  contaminated  water, 
damage  to  the  marine  ecology,  and 
limited  recreational  uses.  Several 
studies  have  been  conducted  in  U.S. 
coastal  waters  and  in  the  Great  Lakes 
Region  in  which  the  role  of  ambient  PM 
deposition  and  runoff  is 
investigated.32  33  34  35  36 

Adverse  impacts  on  soil  chemistry 
and  plant  life  have  been  observed  for 
areas  heavily  impacted  by  atmospheric 
deposition  of  nutrients,  metals  and  acid 
species,  resulting  in  species  shifts,  loss 
of  biodiversity,  forest  decline  and 
damage  to  forest  productivity.  Potential 
impacts  also  include  adverse  effects  to 
human  health  through  ingestion  of 
contaminated  vegetation  or  livestock  (as 
in  the  case  for  dioxin  deposition), 
reduction  in  crop  yield,  and  limited  use 
of  land  due  to  contamination. 

Materials  Damage  and  Soiling 

The  deposition  of  airborne  particles 
can  reduce  the  aesthetic  appeal  of 
buildings  and  culturally  important 
articles  through  soiling,  and  can 
contribute  directly  (or  in  conjunction 
with  other  pollutants)  to  structural 
damage  by  means  of  corrosion  or 
erosion.37  Particles  affect  materials 
principally  by  promoting  and 
accelerating  the  corrosion  of  metals,  by 
degrading  paints,  and  by  deteriorating 
building  materials  such  as  concrete  and 
limestone.  Particles  contribute  to  these 
effects  because  of  their  electrolytic, 
hygroscopic,  and  acidic  properties,  and 
their  ability  to  adsorb  corrosive  gases 
(principally  sulfur  dioxide).  The  rate  of 
metal  corrosion  depends  on  a  number  of 
factors,  including  the  deposition  rate 
and  nature  of  the  pollutant;  the 
influence  of  the  metal  protective 


32  U.S.  EPA  (2004)  National  Coastal  Condition 
Report  II.  Office  of  Research  and  Development/ 
Office  of  Water.  EPA-620/R-03/002.  This  document 
is  available  in  Docket  EPA-HQ-OAR-2003-0190. 

33  Gao,  Y.,  E.D.  Nelson,  M.P.  Field,  et  al.  2002. 
Characterization  of  atmospheric  trace  elements  on 
PM2.5  particulate  matter  over  the  New  York-New 
Jersey  harbor  estuary.  Atmos.  Environ.  36:  1077- 
1086'. 

34  Kim.  G.,  N.  Hussain,  J.R.  Scudlark,  and  T.M. 
Church.  2000.  Factors  influencing  the  atmospheric 
depositional  fluxes  of  stable  Pb,  210Pb,  and  7Be 
into  Chesapeake  Bay.  /.  Atmos.  Chem.  36:  65-79. 

35  Lu.  R..  R.P.  Turco,  K.  Stolzenbach,  et  al.  2003. 
Dry  deposition  of  airborne  trace  metals  on  the  Los 
Angeles  Basin  and  adjacent  coastal  waters.  /. 
Geophys.  Res.  108(D2,  4074):  AAC  11-1  to  11-24. 

36  Marvin,  C.H.,  M.N.  Charlton,  E.J.  Reiner,  et  al. 
2002.  Surficial  sediment  contamination  in  Lakes 
Erie  and  Ontario:  A  comparative  analysis.  /.  Great 
Lakes  Res.  28(3):  437-^150. 

37  U.S  EPA  (2005)  Review  of  the  National 
Ambient  Air  Quality  Standards  for  Particulate 
Matter:  Policy  Assessment  of  Scientific  and 
Technical  Information,  OAQPS  Staff  Paper.  This, 
document  is  available  in  Docket  EPA-HQ-OAR- 
2003-0190. 
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corrosion  film;  the  amount  of  moisture 
present;  variability  in  the 
electrochemical  reactions;  the  presence 
anclconcentration  of  other  surface 
electrolytes;  and  the  orientation  of  the 
metal  surface. 

Current  and  Projected  PM2.5  Levels 

PM2.5  concentrations  exceeding  the 
level  of  the  PM2.5  NAAQS  occur  in 


many  parts  of  the  country.38  In  2005 
EPA  designated  39  nonattainment  areas 
for  the  1997  PM2.5  NAAQS  (70  FR  943, 
January  5,  2005).  These  areas  are 
comprised  of  208  full  or  partial  counties 
with  a  total  population  exceeding  88 
million.  The  1997  PM2.5  NAAQS  was 
revised  and  the  2006  PM2.5  NAAQS 
became  effective  on  December  18,  2006. 


Table  II— 2  presents  the  number  of 
counties  in  areas  currently  designated  as 
nonattainment  for  the  1997  PM2.5 
NAAQS  as  well  as  the  number  of 
additional  counties  that  have  design 
values  greater  than  the  2006  PM2.5 


NAAqS. 


Table  11-2— Counties  With  Design  Values  Greater  Than  the  2006  PM2.5  NAAQS  Based  on  2003-2005 

Air  Quality  Data 


Nonattainment  areas/other  violating  counties 

Number  of 
counties 

Population1 

1997  PM-s  Standards:  Counties  within  the  39  areas  currently  designated  as  nonattainment  . 

2006  PIVLs  Standards:  Additional  counties  that  would  not  meet  the  2006  NAAQS8  . 

208 

49 

88,394,000 

18,198,676 

Total  . .7 . 

257 

106,595,676 

Notes: 

a  Population  numbers  are  from  2000  census  data. 

b  Attainment  designations  tor  2006  PM2.5  NAAQS  have  not  yet  been  made.  Nonattainment  for  the  2006  PM25  NAAQS  will  be  based  on  3  years 
of  air  quality  data  from  later  years.  Also,  the  county  numbers  in  the  table  includes  only  the  counties  with  monitors  violating  the  2006  PM2.5 
NAAQS.  The  numbers  in  this  table  may  be  an  underestimate  of  the  number  of  counties  and  populations  that  will  eventually  be  included  in  areas 
with  multiple  counties  designated  nonattainment. 


Areas  designated  as  not  attaining  the 
1997  PM2.5  NAAQS  will  need  to  attain 
the  1997  standards  in  the  2010  to  2015 
time  frame,  and  then  maintain  them 
thereafter.  The  attainment  dates 
associated  with  the  potential  new  2006 
PM2.5  nonattainment  areas  are  likely  to 
he  in  the  2014  to  2019  timeframe.  The 
emission  standards  finalized  in  this 
action  become  effective  as  early  as  2009 
making  the  inventory  reductions  from 
this  rulemaking  useful  to  states  in 
attaining  or  maintaining  the  PM2  s 
NAAQS. 

EPA  has  already  adopted  many 
emission  control  programs  that  are 
expected  to  reduce  ambient  PM2.5  levels 
and  which  will  assist  in  reducing  the 
number  of  areas  that  fail  to  achieve  the 
PM2.5  NAAQS.  Even  so,  our  air  quality 
modeling  for  this  final  rule  projects  that 
in  2020,  with  all  current  controls  but 
excluding  the  reductions  achieved 
through  this  rule,  up  to  11  counties  with 
a  population  of  over  24  million  may  not 
attain  the  current  annual  PM2.5  standard 
of  15  gg/m3.  These  numbers  do  not 
account  for  additional  areas  that  have 
air  quality  measurements  within  10 
percent  of  the  annual  PM2.5  standard. 
These  areas,  although  not  violating  the 
standards,  will  also  benefit  from  the 


38  A  listing  of  the  PM:  s  nonattainment  areas  is 
included  in  the  RIA  for  this  rule. 

39 Baldauf,  R.;  Fortune,  C.;  Weinstein,  J.;  Wheeler, 
M.;  Blanchard.  B.  (2006)  Air  contaminant  exposures 
during  the  operation  of  lawn  and  garden 
equipment.  J  Expos  Sci  Environ  Epidmeiol  16:  362- 
370. 

•“'Isbell,  M.;  Ricker.  J.;  Gordian,  M.E.:  Duff,  L.K. 
(1999)  Use  of  biomarkers  in  an  indoor  air  study: 


additional  reductions  from  this  rule 
ensuring  long  term  maintenance  of  the 
PM2.5  NAAQS. 

Air  quality  modeling  performed  for 
this  final  rule  shows  the  emissions 
reductions  will  improve  both  the 
average  and  population-weighted 
average  PM2.5  concentrations  for  the 
U.S.  On  a  population-weighted  basis, 
the  average  modeled  future-year  annual 
PM2.5  design  value  (DV)  for  all  counties 
is  expected  to  decrease  by  0.02  gg/m3  in 
2020  and  2030.  There  are  areas  with 
larger  decreases  in  their  future-year 
annual  PM2.5  DV,  for  instance  the 
Chicago  region  will  experience  a  0.08 
g  g/m3  reduction  by  2030.  The  air 
quality  modeling  methodology  and  the 
projected  reductions  are  discussed  in 
more  detail  in  Chapter  2  of  the  RIA. 

B.  Air  Toxics 

Small  SI  and  Marine  SI  emissions  also 
contribute  to  ambient  levels  of  air  toxics 
known  or  suspected  as  human  or  animal 
carcinogens,  or  that  have  noncancer 
health  effects.  These  air  toxics  include 
benzene,  1,  3-butadiene,  formaldehyde, 
acetaldehyde,  acrolein,  polycyclic 
organic  matter  (POM),  and  naphthalene. 
All  of  these  compounds,  except 
acetaldehyde,  were  identified  as 
national  or  regional  cancer  risk  or 


lack-  of  correlation  between  aromatic  VOCs  with 
respective  urinary  biomarkers.  Sci  Total  Environ 
241:  151-159. 

41  U.S.  EPA.  2000.  Integrated  Risk  Information 
System  File  for  Benzene.  This  material  is  available 
electronically  at  http://www.epa.gov/iris/subst/ 
0276.htm. 

43  International  Agency  for  Research  on  Cancer 
(IARC).  1982.  Monographs  on  the  evaluation  of 


noncancer  hazard  drivers  in  the  1999 
National-Scale  Air  Toxics  Assessment 
(NATA)  and  have  significant  inventory 
contributions  from  mobile  sources.  That 
is,  for  a  significant  portion  of  the 
population,  these  compounds  pose  a 
significant  portion  of  the  total  cancer 
and  noncancer  risk  from  breathing 
outdoor  air  toxics.  In  addition,  human 
exposure  to  toxics  from  spark-ignition 
engines  also  occurs  as  a  result  of 
operating  these  engines  and  from 
intrusion  of  emissions  in  residential 
garages  into  attached  indoor  spaces.3940 
The  emission  reductions  from  Small  SI 
and  Marine  SI  engines  that  are  finalized 
in  this  rulemaking  will  help  reduce 
exposure  to  these  harmful  substances. 

Benzene:  The  EPA’s  IRIS  database 
lists  benzene  as  a  known  human 
carcinogen  (causing  leukemia)  by  all 
routes  of  exposure,  and  concludes  that 
exposure  is  associated  with  additional 
health  effects,  including  genetic  changes 
in  both  humans  and  animals  and 
increased  proliferation  of  bone  marrow 
cells  in  mice.41  4243  EPA  states  in  its 
IRIS  database  that  data  indicate  a  causal 
relationship  between  benzene  exposure 
and  acute  lymphocytic  leukemia  and 
suggest  a  relationship  between  benzene 
exposure  and  chronic  non-lymphocytic 


carcinogenic  risk  of  chemicals  to  humans.  Volume 
29.  Some  industrial  chemicals  and  dyestuffs.  World 
Health  Organization,  Lyon,  France,  p.  345-389. 

43  Irons,  R.D.:  Stillman,  W.S.:  Colagiovanni,  D.B.; 
Henry.  V.A.  1992.  Synergistic  action  of  the  benzene 
metabolite  hydroquinone  on  myelopoietic 
stimulating  activity  of  granulocyte/macrophage 
colony-stimulating  factor  in  vitro.  Proc.  Natl.  Acad. 
Sci.  89:3691-3695. 
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leukemia  and  chronic  lymphocytic 
leukemia.  The  International  Agency  for 
Research  on  Carcinogens  (I ARC)  has 
determined  that  benzene  is  a  human 
carcinogen  and  the  U.S.  Department  of 
Health  and  Human  Services  (DHHS)  has 
characterized  benzene  as  a  known 
human  carcinogen.44  45 

A  number  of  adverse  noncaneer 
health  effects  including  blood  disorders, 
such  as  preleukemia  and  aplastic 
anemia,  have  also  been  associated  with 
long-term  exposure  to  benzene.4647  The 
most  sensitive  noncancer  effect 
observed  in  humans,  based  on  current 
data,  is  the  depression  of  the  absolute 
lymphocyte  count  in  blood.4849  In 
addition,  recent  work,  including  studies 
sponsored  by  the  Health  Effects  Institute 
(HEI),  provides  evidence  that 
biochemical  responses  are  occurring  at 
lower  levels  of  benzene  exposure  than 
previously  known.5051  5253  EPA’s  IRIS 
program  has  not  yet  evaluated  these 
new  data. 

1,3-Butadiene:  EPA  has  characterized 
1 ,3-butadiene  as  carcinogenic  to 
humans  by  inhalation.54  55  The  IARC  has 


44  International  Agency  for  Research  on  Cancer 
(IARC).  1987.  Monographs  on  the  evaluation  of 
carcinogenic  risk  of  chemicals  to  humans,  Volume 
29,  Supplement  7,  Some  industrial  chemicals  and 
dyestuffs.  World  Health  Organization,  Lyon,  France. 

45  U.S.  Department  of  Health  and  Human  Services 
National  Toxicology  Program  11th  Report  on 
Carcinogens  available  at:  http://ntp.niehs.nih.gov/ 
go/ 161 83. 

46  Aksoy,  M.  (1989).  Hematotoxicity  and 

carcinogenicity  of  benzene.  Environ.  Health 
Perspect.  82:  193-197.'  - 

47  Goldstein.  B.D.  (1988).  Benzene  toxicity. 
Occupational  medicine.  State  of  the  Art  Reviews.  3: 
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determined  that  1,3-butadiene  is  a 
human  carcinogen  and  the  U.S.  DHHS 
has  characterized  1,3-butadiene  as  a 
known  human  carcinogen*56  57  There  are 
numerous  studies  consistently 
demonstrating  that  1,3-butadiene  is 
metabolized  into  genotoxic  metabolites 
by  experimental  animals  and  humans. 
The  specific  mechanisms  of  1,3- 
butadiene-induced  carcinogenesis  are 
unknown;  however,  the  scientific 
evidence  strongly  suggests  that  the 
carcinogenic  effects  are  mediated  by 
genotoxic  metabolites.  Animal  data 
suggest  that  females  may  be  more 
sensitive  than  males  for  cancer  effects 
associated  with  1,3-butadiene  exposure; 
there  are  insufficient  data  in  humans 
from  which  to  draw  conclusions  about 
sensitive  subpopulations.  1,3-butadiene 
also  causes  a  variety  of  reproductive  and 
developmental  effects  in  mice;  no 
human  data  on  these  effects  are 
available.  The  most  sensitive  effect  was 
ovarian  atrophy  observed  in  a  lifetime 
bioassay  of  female  mice.58 

Formaldehyde:  Since  1987,  EPA  has 
classified  formaldehyde  as  a  probable 
human  carcinogen  based  on  evidence  in 
humans  and  in  rats,  mice,  hamsters,  and 
monkeys.59  EPA  is  currently  reviewing 
recently  published  epidemiological 
data.  For  instance,  research  conducted 
by  the  National  Cancer  Institute  (NCI) 
found  an  increased  risk  of 
nasopharyngeal  cancer  and 
lymphohematopoietic  malignancies 
such  as  leukemia  among  workers 
exposed  to  formaldehyde.6061  NCI  is 
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currently  performing  an  update  of  these 
studies.  A  recent  National  Institute  of 
Occupational  Safety  and  Health 
(NIOSH)  study. of  garment  workers  also 
found  increased  risk  of  death  due  to 
leukemia  among  workers  exposed  to 
formaldehyde.62  Extended  follow-up  of 
a  cohort  of  British  chemical  workers  did 
not  find  evidence  of  an  increase  in 
nasopharyngeal  or 
lymphohematopoietic  cancers,  but  a 
continuing  statistically  significant 
excess  in  lung  cancers  was  reported.63 
Recently,  the  IARC  re-classified 
formaldehyde  as  a  human  carcinogen 
(Group  l).64 

Formaldehyde  exposure  also  causes  a 
range  of  noncancer  health  effects, 
including  irritation  of  the  eyes  (burning 
and  watering  of  the  eyes),  nose  and 
throat.  Effects  from  repeated  exposure  in 
humans  include  respiratory  tract 
irritation,  chronic  bronchitis  and  nasal 
epithelial  lesions  such  as  metaplasia 
and  loss  of  cilia.  Animal  studies  suggest 
that  formaldehyde  may  also  cause 
airway  inflammation — including 
eosinophil  infiltration  into  the  airways. 
There  are  several  studies  that  suggest 
that  formaldehyde  may  increase  the  risk 
of  asthma — particularly  in  the 
young.65  66 

Acetaldehyde:  Acetaldehyde  is 
classified  in  EPA’s  IRIS  database  as  a 
probable  human  carcinogen,  based  on 
nasal  tumors  in  rats,  and  is  considered 
toxic  by  the  inhalation,  oral,  and 
intravenous  routes.67  Acetaldehyde  is 
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reasonably  anticipated  to  be  a  human 
darcinogen  by  the  U.S.  DHHS  in  the 
11th  Report  on  Carcinogens  and  is 
classified  as  possibly  carcinogenic  to 
humans  (Group  2B)  by  the  IARC.6869 
EPA  is  currently  conducting  a 
reassessment  of  cancer  risk  from 
inhalation  exposure  to  acetaldehyde. 

The  primary  noncancer  effects  of 
exposure  to  acetaldehyde  vapors 
include  irritation  of  the  eyes,  skin,  and 
respiratory  tract.70  In  short-term  (4 
week)  rat  studies,  degeneration  of 
olfactory  epithelium  was  observed  at 
various  concentration  levels  of 
acetaldehyde  exposure.71  72  Data  from 
these  studies  were  used  by  EPA  to 
develop  an  inhalation  reference 
concentration.  Some  asthmatics  have 
been  shown  to  be  a  sensitive 
subpopulation  to  decrements  in 
functional  expiratory  volume  (FEVl 
test)  and  bronchoconstriction  upon 
acetaldehyde  inhalation.73  The  agency 
is  currently  conducting  a  reassessment 
of  the  health  hazards  from  inhalation 
exposure  to  acetaldehyde. 

Acrolein:  EPA  determined  in  2003 
that  the  human  carcinogenic  potential  of 
acrolein  could  not  be  determined 
because  the  available  data  were 
inadequate.  No  information  was 
available  on  the  carcinogenic  effects  of 
acrolein  in  humans  and  the  animal  data 
provided  inadequate  evidence  of 
carcinogenicity.74  The  IARC  determined 
in  1995  that  acrolein  was  not 
classifiable  as  to  its  carcinogenicity  in 
humans.75 
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Acrolein  is  extremely  acrid  and 
irritating  to  humans  when  inhaled,  with 
acute  exposure  resulting  in  upper 
respiratory  tract  irritation,  mucus 
hypersecretion  and  congestion.  Levels 
considerably  lower  than  1  ppm  (2.3  mg/ 
m3)  elicit  subjective  complaints  of  eye 
and  nasal  irritation  and  a  decrease  in 
the  respiratory  rate.7677  Lesions  to  the 
lungs  and  upper  respiratory  tract  of  rats, 
rabbits,  and  hamsters  have  been 
observed  after  subchronic  exposure  to 
acrolein.  Based  on  animal  data, 
individuals  with  compromised 
respiratory  function  (e.g.,  emphysema, 
asthma)  are  expected  to  be  at  increased 
risk  of  developing  adverse  responses  to 
strong  respiratory  irritants  such  as 
acrolein.  This  was  demonstrated  in  mice 
with  allergic  airway-disease  by 
comparison  to  non-diseased  mice  in  a 
study  of  the  acute  respiratory  irritant 
effects  of  acrolein.78 

EPA  is  currently  in  the  process  of 
conducting  an  assessment  of  acute 
exposure  effects  for  acrolein.  The 
intense  irritancy  of  this  carbonyl  has 
been  demonstrated  during  controlled 
tests  in  human  subjects,  who  suffer 
intolerable  eye  and  nasal  mucosal 
sensory  reactions  within  minutes  of 
exposure.79 

Polycyclic  Organic  Matter  (POM): 
POM  is  generally  defined  as  a  large  class 
of  organic  compounds  which  have 
multiple  benzene  rings  and  a  boiling 
point  greater  than  100  degrees  Celsius. 
Many  of  the  compounds  included  in  the 
class  of  compounds  known  as  POM  are 
classified  by  EPA  as  probable  human 
carcinogens  based  on  animal  data.  One 
of  these  compounds,  naphthalene,  is 
discussed  separately  below.  Polycyclic 
aromatic  hydrocarbons  (PAHs)  are  a 
subset  of  POM  that  contain  only 
hydrogen  and  carbon  atoms.  A  number 
of  PAHs  are  known  or  suspected 
carcinogens.  Recent  studies  have  found 
that  maternal  exposures  to  PAHs  (a 
subclass  of  POM)  in  a  population  of 
pregnant  women  were  associated  with 
several  adverse  birth  outcomes, 
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including  low  birth  weight  and  reduced 
length  at  birth,  as  well  as  impaired 
cognitive  development  at  age  tlTree.8081 
EPA  has  not  yet  evaluated  these  recent 
studies. 

Naphthalene:  Naphthalene  is  found  in 
small  quantities  in  gasoline  and  diesel 
fuels.  Naphthalene  emissions  have  been 
measured  in  larger  quantities  in  both 
gasoline  and  diesel  exhaust  compared 
with  evaporative  emissions  from  mobile 
sources,  indicating  it  is  primarily  a 
product  of  combustion.  EPA  recently 
released  an  external  review  draft  of  a 
reassessment  of  the  inhalation 
carcinogenicity  of  naphthalene  based  on 
a  number  of  recent  animal 
carcinogenicity  studies.82  The  draft 
reassessment  recently  completed 
external  peer  review.83  Based  on 
external  peer  review  comments  received 
to  date,  additional  analyses  are  being 
undertaken.  This  external  review  draft 
does  not  represent  official  agency 
opinion  and  was  released  solely  for  the 
purposes  of  external  peer  review  and 
public  comment.  Once  EPA  evaluates 
public  and  peer  reviewer  comments,  the 
document  will  be  revised.  The  National 
Toxicology  Program  listed  naphthalene 
as  “reasonably  anticipated  to  be  a 
human  carcinogen”  in  2004  on  the  basis 
of  bioassays  reporting  clear  evidence  of 
carcinogenicity  in  rats  and  some 
evidence  of  carcinogenicity  in  mice.84 
California  EPA  has  released  a  new  risk 
assessment  for  naphthalene,  and  the 
IARC  has  reevaluated  naphthalene  and 
re-classified  it  as  Group  2B:  possibly 
carcinogenic  to  humans.85  Naphthalene 
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also  causes  a  number  of  chronic  non¬ 
cancer  effects  in  animals,  including 
abnormal  cell  changes  and  growth  in 
respiratory  and  nasal  tissues.86 

The  standards  finalized  in  this  action 
will  reduce  air  toxics  emitted  from  these 
engines,  vessels  and  equipment.  These 
emissions  reductions  will  help  to 
mitigate  some  of  the  adverse  health 
effects  associated  with  their  operation. 

C.  Carbon  Monoxide 

CO  is  a  colorless,  odorless  gas 
produced  through  the  incomplete 
combustion  of  carbon-based  fuels.  The 
current  primary  NAAQS  for  CO  are  35 
ppm  for  the  1-hour  average  and  nine 
ppm  for  the  8-hour  average.  These 
values  are  not  to  be  exceeded  more  than 
once  per  year. 

We  previously  found  that  emissions 
from  nonroad  engines  contribute 
significantly  to  CO  concentrations  in 
more  than  one  nonattainment  area  (59 
FR  31306,  June  17, 1994).  We  have  also 
previously  found  that  emissions  from 
Small  SI  engines  contribute  to  CO 
concentrations  in  more  than  one 
nonattainment  area.  We  are  adopting  a 
finding,  based  on  the  information  in  this 
section  and  in  Chapters  2  and  3  of  the 
Final  RIA,  that  emissions  from  Marine 
SI  engines  and  vessels  likewise 
contribute  to  CO  concentrations  in  more 
than  one  CO  nonattainment  area. 

Carbon  monoxide  enters  the 
bloodstream  through  the  lungs,  forming 


carboxyhemoglobin  and  reducing  the 
delivery  of  oxygen  to  the  body’s  organs 
and  tissues.  The  health  threat  from  CO 
is  most  serious  for  those  who  suffer 
from  cardiovascular  disease, 
particularly  those  with  angina  or 
peripheral  vascular  disease.  Healthy 
individuals  also  are  affected,  but  only  at 
higher  CO  levels.  Exposure  to  elevated 
CO  levels  is  associated  with  impairment 
of  visual  perception,  work  capacity, 
manual  dexterity,  learning  ability  and 
performance  of  complex  tasks.  Carbon 
monoxide  also  contributes  to  ozone 
nonattainment  since  carbon  monoxide 
reacts  photochemically  in  the 
atmosphere  to  form  ozone.87  Additional 
information  on  CO  related  health  effects 
can  be  found  in  the  Carbon  Monoxide 
Air  Quality  Criteria  Document  (CO 
AQCD).88 

In  addition  to  health  effects  from 
chronic  exposure  to  ambient  CO  levels, 
acute  exposures  to  higher  levels  are  also 
a  problem,  see  the  Final  RIA  for 
additional  information.  In  recent  years  a 
substantial  number  of  CO  poisonings 
and  deaths  have  occurred  on  and 
around  recreational  boats  across  the 
nation.89  The  actual  number  of  deaths 
attributable  to  CO  poisoning  while 
boating  is  difficult  to  estimate  because 
CO-related  deaths  in  the  water  may  be 
labeled  as  drowning.  An  interagency 
team  consisting  of  the  National  Park 
Service,  the  U.S.  Department  of  the 


Interior,  and  the  National  Institute  for 
Occupational  Safety  and  Health 
maintains  a  record  of 'published  CO- 
related  fatal  and  nonfatal  poisonings.90 
Between  1984  and  2004,  113  CO-related 
deaths  and  458  non-fatal  CO  poisonings 
have  been  identified  based  on  hospital 
records,  press  accounts  and  other 
information.  Deaths  have  been 
attributed  to  exhaust  from  both  onboard 
generators  and  propulsion  engines. 
Houseboats,  cabin  cruisers,  and  ski 
boats  are  the  most  common  types  of 
boats  associated  with  GO  poisoning 
cases.  These  incidents  have  prompted 
other  federal  agencies,  including  the 
United  States  Coast  Guard  and  National 
Park  Service,  to  issue  advisory 
statements  and  other  interventions  to 
boaters  to  avoid  excessive  CO 
exposure.91 

As  of  March  12,  2008,  there  were 
approximately  850,000  people  living  in 
4  areas  (which  include  5  counties) 
designated  as  nonattainment  for  CO.92 
The  CO  nonattainment  areas  are 
presented  in  the  Final  RIA. 

EPA’s  NONROAD  model  indicates 
that  Marine  SI  emissions  are  present  in 
each  of  the  CO  nonattainment  areas  and 
thus  contribute  to  CO  concentrations  in 
those  nonattainment  areas.  The  CO 
contribution  from  Marine  SI  engines  in 
classified  CO  nonattainment  areas  is 
presented  in  Table  II — 3. 


Table  11-3— CO  Emissions  From  Marine  SI  Engines  and  Vessels  in  Classified  CO  Nonattainment  Areas3 


Area 

County 

1 

Category 

CO  (short  tons 
in  2005) 

Las  Vegas,  NV  . 

Clark  . 

Marine  SI  . 

3,016 

Reno,  NV  . 

Washoe  . 

Marine  SI  . 

3,494 

El  Paso,  TX  . 

El  Paso  . 

Marine  SI  . 

37 

Source:  U.S.  EPA,  NONROAD  2005  model. 

aThis  table  does  not  include  Salem,  OR  which  is  an  unclassified  CO  nonattainment  area. 


Based  on  the  national  inventory 
numbers  in  Chapter  3  of  the  Final  RIA 
and  the  local  inventory  numbers 
described  in  this  section,  we  find  that 
emissions  of  CO  from  Marine  SI  engines 
and  vessels  contribute  to  CO 
concentrations  in  more  than  one  CO 
nonattainment  area.- 


36  U.S.  EPA  (1998)  Toxicological  Review  of 
Naphthalene,  Environmental  Protection  Agency, 
Integrated  Risk  Information  System,  Research  and 
Development,  National  Center  for  Environmental 
Assessment,  Washington,  DC.  This  material  is 
available  electronically  at  http://www.epa.gov/iris/ 
subst/0436.htm. 

87  U.S.  EPA  (2000).  Air  Quality  Criteria  for  Carbon 
Monoxide,  EPA/600/P-99/001F.  This  document  is 
available  in  Docket  EPA-HQ-OAR-2004-0008. 


III.  Sterndrive  and  Inboard  Marine 
Engines 

A.  Overview 

This  section  applies  to  sterndrive  and 
inboard  marine  (SD/I)  engines. 
Sterndrive  and  inboard  engines  are 
spark-ignition  engines  typically  derived 
from  automotive  engine  blocks  for 


88  U.S.  EPA  (2000).  Air  Quality  Criteria  for  Carbon 
Monoxide,  EPA/600/P-99/001F.  This  document  is 
available  in  Docket  EPA-HQ-OAR-2004-0008. 

89  Mott,  J.S.;  Wolfe,  M.I.;  Alverson,  C.J.; 
Macdonald,  S.C.;  Bailey,  C.R.;  Ball,  L.B.:  Moorman, 
J.E.;  Somers,  J.H.;  Mannino.  D.M.;  Redd,  S.C.  (2002) 
National  Vehicle  Emissions  Policies  and  Practices 
and  Declining  US  Carbon  Monoxide-Related 
Mortality.  JAMA  288:988-995. 

90  National  Park  Service;  Department  of  the 
Interior;  National  Institute  for  Occupational  Safety 
and  Health.  (2004)  Boat-related  carbon  monoxide 


which  a  manufacturer  will  take  steps  to 
“marinize”  the  engine  for  use  in  marine 
applications.  This  marinization  process 
includes  choosing  and  optimizing  the 
fuel  management  system,  configuring  a 
marine  cooling  system,  adding  intake 
and  exhaust  manifolds,  and  adding 
accessory  drives  and  units.  These 
engines  typically  have  water-jacketed 


poisonings.  This  document  is  available 
electronically  at  http://safetynet.smis.doi.gov/ 
thelistbystateW-19-04.pdf  and  in  docket  EPA-HQ- 
OAR— 2004-0008. 

91  U.S  Department  of  the  Interior.  (2004)  Carbon 
monoxide  dangers  from  generators  and  propulsion 
engines.  On-board  boats — compilation  of  materials. 
This  document  is  available  online  at  http:// 
safetynet.smis.doi.gov/COhouseboats.htm  and  in 
docket  EPA-HQ-OAR-2004-0008. 

92  Population  numbers  are  from  2000  census  data. 
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exhaust  systems  to  keep  surface 
temperatures  low.  Ambient  surface 
water  (seawater  or  freshwater)  is 
generally  added  to  the  exhaust  gases 
before  the  mixture  is  expelled  under 
water. 

As  described  in  Section  I,  the  initial 
rulemaking  to  set  standards  for  Marine 
SI  engines  did  not  include  final 
emission  standards  for  SD/I  engines.  In 
that  rulemaking,  we  finalized  the 
finding  under  Clean  Air  Act  section 
213(a)(3)  that  all  Marine  SI  engines 
cause  or  contribute  to  ozone 
concentrations  in  two  or  more  ozone 
nonattainment  areas  in  the  United 
States.  However,  because  uncontrolled 
SD/I  engines  appeared  to  be  a  low- 
emission  alternative  to  outboard  and 
personal  watercraft  engines  in  the 
marketplace,  even  after  the  emission 
standards  for  these  engines  were  fully 
phased  in,  we  decided  to  set  emission 
standards  only  for  outboard  and 
personal  watercraft  engines.  At  that 
time,  outboard  and  personal  watercraft 
engines  were  almost  all  two-stroke 
engines  with  much  higher  emission 
rates  compared  to  the  SD/I  engines, 
which  were  all  four-stroke  engines.  We 
pointed  out  in  that  initial  rulemaking 
that  we  wanted  to  avoid  imposing  costs 
on  SD/I  engines  that  could  cause  a 
market  shift  to  increased  use  of  the 
higher-emitting  outboard  engines, 
which  will  undermine  the  broader  goal 
of  achieving  the  greatest  degree  of 
emission  control  from  the  full  set  of 
Marine  SI  engines. 

We  believe  this  is  an  appropriate  time 
to  set  standards  for  SD/I  engines,  for 
several  reasons.  First,  the  available 
technology  for  SD/I  engines  has 
developed  significantly,  so  we  are  now 
able  to  anticipate  substantial  emission 
reductions.  With  the  simultaneous 
developments  in  technology  for 
outboard  and  personal  watercraft 
engines,  we  can  set  standards  that 
achieve  substantial  emission  reductions 
from  all  Marine  SI  engines.  Second,  now 
that  California  has  adopted  standards 
for  SD/I  engines,  the  cost  impact  of 
setting  new  standards  for  manufacturers 
serving  the  California  market  is 
generally  limited  to  the  hardware  costs 
of  adding  emission  control  technology; 
these  manufacturers  will  be  undergoing 
a  complete  redesign  effort  for  these 
engines  to  meet  the  California 
standards.  Third,  while  an  emission 
control  program  for  SD/I  engines  will 
increase  the  price  of  these  engines,  we 
no  longer  think  this  will  result  in  a 
market  shift  to  higher-emitting  outboard 
engines.  The  economic  impact  analysis 
performed  for  this  final  rule, 
summarized  in  Section  XII,  suggests  that 
the  prices  will  increase  less  than  1 


percent  and  sales  will  be  impacted  by 
less  than  2  percent.  It  is  also  possible 
that  SD/I  engine  manufacturers  may 
promote  higher  fuel  efficiency  and  other 
performance  advantages  of  compliant 
engines  which  would  allow  them  to 
promote  these  engines  as  having  a 
greater  value  and  justifying  these  small 
expected  price  increases.  As  a  result,  we 
believe  we  can  achieve  the  maximum 
emission  reductions  from  Marine  SI 
engines  by  setting  standards  for  SD/I 
engines  based  on  the  use  of  catalyst 
technology  at  the  same  time  that  we 
adopt  more  stringent  standards  for 
outboard  and  personal  watercraft 
engines. 

As  described  in  Section  II,  we  are 
adopting  the  finding  under  Clean  Air 
Act  section  213(a)(3)  that  Marine  SI 
engines  cause  or  contribute  to  CO 
concentrations  in  two  or  more 
nonattainment  areas  of  the  United 
States.  We  believe  the  new  CO 
standards  will  also  reduce  the  exposure 
of  individual  boaters  and  bystanders  to 
potentially  dangerous  CO  levels. 

We  believe  catalyst  technology  is 
available  for  achieving  the  new 
standards.  Catalysts  have  been  used  for 
decades  in  automotive  applications  to 
reduce  emissions,  and  catalyst 
manufacturers  have  continued  to 
develop  and  improve  this  technology. 
Design  issues  for  using  c^Jalysts  in 
marine  applications  are  primarily 
centered  on  packaging  catalysts  in  the 
water-jacketed,  wet  exhaust  systems 
seen  on  most  SD/I  engines.  Section  III.G 
discusses  recent  development  work  that 
has  shown  success  in  packaging 
catalysts  in  SD/I  applications.  In 
addition,  there  are  ongoing  efforts  in 
evaluating  catalyst  technology  in  SD/I 
engines  being  sponsored  by  the  marine 
industry,  U.S.  Coast  Guard,  and 
California  ARB. 

We  are  adopting  the  regulatory 
requirements  for  marine  spark-ignition 
engines  in  40  CFR  part  1045.  These 
requirements  are  similar  to  the 
regulations  that  have  been  in  place  for 
outboard  and  personal  watercraft 
engines  for  several  years,  but  include 
updated  certification  procedures,  as 
described  in  Section  IV. A.  Engines  and 
vessels  subject  to  part  1045  are  also 
subject  to  the  general  compliance 
provisions  in  40  CFR  part  1068.  These 
include  prohibited  acts  and  penalties, 
exemptions  and  importation  provisions, 
selective  enforcement  audits,  defect 
reporting  and  recall,  and  hearing 
procedures.  See  Section  VIII  of  the 
preamble  to  the  proposed  rule  for 
further  discussion  of  these  general 
compliance  provisions. 


B.  Engines  Covered  by  This  Rule 

(1)  Definition  of  Sterndrive  and  Inboard 
Engines 

For  the  purpose  of  this  regulation,  SD/ 

I  engines  encompass  all  spark-ignition 
marine  propulsion  engines  that  are  not 
outboard  or  personal  watercraft  engines. 
A  discussion  of  the  revised  definitions 
for  outboard  and  personal  watercraft 
engines  is  in  Section  IV. B.  We  consider 
all  the  following  to  be  SD/I  engines: 
inboard,  sterndrive  (also  known  as 
inboard/outboard),  airboat  engines,  and 
jet  boat  engines. 

The. definitions  for  sterndrive  and 
inboard  engines  at  40  CFR  part  91  are 
presented  below: 

•  Sterndrive  engine  means  a  four 
stroke  Marine  SI  engine  that  is  designed 
such  that  the  drive  unit  is  external  to 
the  hull  of  the  marine  vessel,  while  the 
engine  is  internal  to  the  hull  of  the 
marine  vessel. 

•  Inboard  engine  means  a  four  stroke 
Marine  SI  engine  that  is  designed  such 
that  the  propeller  shaft  penetrates  the 
hull  of  the  marine  vessel  while  the 
engine  and  the  remainder  of  the  drive 
unit  is  internal  to  the  hull  of  the  marine 
vessel. 

We  are  amending,  the  above 
definitions  for  determining  which 
exhaust  emission  standards  apply  to 
spark-ignition  marine  engines  in  2010. 
The  new  definition  establishes  a  single 
term  to  include  sterndrive  and  inboard 
engines  together  as  a  single  engine 
category.  The  new  definition  for 
sterndrive/inboard  also  is  drafted  to 
include  all  engines  not  otherwise 
classified  as  outboard  or  personal 
watercraft  engines. 

The  new  definition  has  several 
noteworthy  impacts.  First,  it  removes  a 
requirement  that  only  four-stroke 
engines  can  qualify  as  sterndrive/ 
inboard  engines.  We  believe  limiting  the 
definition  to  include  only  four-stroke 
engines  is  unnecessarily  restrictive  and 
could  create  an  incentive  to  use  two- 
stroke  (or  rotary)  engines  to  avoid 
catalyst-based  standards.  Second,  it 
removes  limitations  caused  by  reference 
to  propellers.  The  definition  should  not 
refer  specifically  to  propellers,  because 
there  are  other  propulsion  drives  on 
marine  vessels,  such  as  jet  drives,  that 
could  be  used  with  SD/I  engines.  Third, 
as  explained  in  the  section  on  the  OB/ 
PWC  definitions,  the  new  definitions 
treat  engines  installed  in  open-bay 
vessels  ( e.g .  jet  boats)  and  in  vessels 
over  4  meters  long  as  SD/I  engines. 
Finally,  the  definition  in  part  91  does 
not  clearly  specify  how  to  treat  specialty 
vessels  such  as  airboats  or  hovercraft 
that  use  engines  similar  to  those  in 
conventional  SD/I  applications.  The 


59050  Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations 


definition  of  personal  watercraft  grants 
EPA  the  discretion  to  classify  engines  as 
SD/I  engines  if  the  engine  is  comparable 
in  technology  and  emissions  to  an 
inboard  or  sterndrive  engine.  EPA  has 
used  this  discretion  to  classify  airboats 
as  SD/I  engines.  See  40  CFR  91.3  for  the 
existing  definitions  of  the  marine  engine 
classes.  We  continue  to  believe  these 
engines  share  fundamental 
characteristics  with  traditional  SD/1 
engines  and  should  therefore  be  treated 
the  same  way.  However,  we  believe  the 
definitions  should  address  these 
applications  expressly  to  make  clear 
which  standards  apply.  We  are  adopting 
the  following  definition: 

•  Sterndrive/ inboard  engine  means  a 
spark-ignition  engine  that  is  used  to 
propel  a  vessel,  but  is  not  an  outboard 
engine  or  a  personal  watercraft  engine. 

A  sterndrive/ inboard  engine  may  be 
either  a  conventional  sterndri ve/inboard 
engine  or  a  high-performance  engine. 
Engines  on  propeller-driven  vessels,  jet 
boats,  air  boats,  and  hovercraft  are  all 
sterndrive/inboard  engines. 

SD/I  high-performance  engines  are 
generally  characterized  by  high-speed 
operation,  supercharged  air  intake, 
customized  parts,  very  high  power 
densities,  and  a  short  time  until  rebuild 
(50  to  200  hours).  Based  on  current  SD/ 

I  product  offerings,  we  are  defining  a 
high-performance  engine  as  an  SD/I 
engine  with  maximum  power  above  373 
kW  (500  hp)  that  has  design  features  to 
enhance  power  output  such  that  the 
expected  operating  time  until  rebuild  is 
substantially  shorter  than  480  hours. 

(2)  Exclusions  and  Exemptions 

We  are  extending  our  basic  nonroad 
exemptions  to  the  SD/I  engines  and 
vessels  covered  by  this  rule.  These 
include  the  testing  exemption,  the 
manufacturer-owned  exemption,  the 
display  exemption,  and  the  national- 
security  exemption.  If  the  conditions  for 
an  exemption  are  met,  then  the  engine 
is  not  subject  to  the  exhaust  emission 
standards. 

In  the  rulemaking  for  recreational 
vehicles,  we  chose  not  to  apply 
standards  to  hobby  products  by 
exempting  all  reduced-scale  models  of 
vehicles  that  are  not  capable  of 
transporting  a  person  (67  FR  68242, 
November  8,  2002).  We  are  extending 
that  same  provision  to  SD/I  marine 
engines  (see  §  1045.5). 

The  Clean  Air  Act  provides  for 
different  treatment  of  engines  used 
solely  for  competition.  Rather  than 
relying  on  engine  design  features  that 
serve  as  inherent  indicators  of  dedicated 
competitive  use,  as  specified  in  the 
current  regulations,  we  have  taken  the 
approach  in  more  recent  programs  of 


more  carefully  differentiating 
competition  and  noncompetition 
models  in  ways  that  reflect  the  nature  of 
the  particular  products.  In  the  case  of 
Marine  SI  engines,  we  do  not  believe 
there  are  engine  design  features  that 
allow  us  to  differentiate  between 
engines  that  are  used  in  high- 
performance  recreational  applications 
and  those  that  are  used  solely  for 
competition.  Starting  January  1,  2009, 
Marine  SI  engines  meeting  all  the 
following  criteria  will  therefore  be 
considered  to  be  used  solely  for 
competition: 

•  The  engine  (or  a  vessel  in  which  the 
engine  is  installed)  may  not  be 
displayed  for  sale  in  any  public 
dealership  or  otherwise  offered  for  sale 
to  the  general  public. 

•  Sale  of  the  vessel  in  which  the 
engine  is  installed  must  be  limited  to 
professional  racers  or  other  qualified 
racers. 

•  The  engine  must  have  performance 
characteristics  that  are  substantially 
superior  to  noncompetitive  models  (e.g. 
higher  power-to-weight  ratio). 

•  The  engines  must  be  intended  for 
use  only  in  racing  events  sanctioned 
(with  applicable  permits)  by  the  Coast 
Guard  or  other  public  organization,  with 
operation  limited  to  racing  events, 
speed  record  attempts,  and  official  time 
trials. 

We  are  also  including  a  provision 
allowing  us  to  approve  an  exemption  for 
cases  in  which  an  engine  manufacturer 
can  provide  clear  and  convincing 
evidence  that  an  engine  will  be  used 
solely  for  competition  even  though  not 
all  the  above  criteria  apply  for  a  given 
situation.  This  may  occur,  for  example, 
if  a  racing  association  specifies  a 
particular  engine  model  in  their 
competition  rules,  where  that  engine 
has  design  features  that  prevent  it  from 
being  certified  or  from  being  used  for 
purposes  other  than  competition. 

Engine  manufacturers  will  make  their 
request  for  each  new  model  year.  We 
will  deny  a  request  for  future 
production  if  there  are  indications  that 
some  engines  covered  by  previous 
requests  are  not  being  used  solely  for 
competition.  Competition  engines  are 
generally  produced  and  sold  in  very 
small  quantities,  so  manufacturers 
should  be  able  to  identify  which  engines 
qualify  for  this  exemption.  We  are 
applying  the  same  criteria  to  outboard 
and  personal  watercraft  engines  and 
vessels.  See  §  1045.620. 

We  are  adopting  a  new  exemption  to 
address  individuals  who  manufacture 
recreational  marine  vessels  for  personal 
use  (see  §  1045.630).  Under  this 
exemption,  someone  may  install  a  used 
engine  in  a  new  vessel  where  that 


engine  is  exempt  from  standards, 
subject  to  certain  limitations.  For 
example,  an  individual  may  produce 
one  such  vessel  over  a  five-year  period, 
the  vessel  may  not  be  used  for 
commercial  purposes,  and  any  exempt 
engines  may  not  be  sold  for  at  least  five 
years.  The  vessel  must  generally  be  built 
from  unassembled  components,  rather 
than  simply  completing  assembly  of  a 
vessel  that  is  otherwise  similar  to  one 
that  will  be  certified  to  meet  emission 
standards.  This  exemption  does  not 
apply  for  freshly  manufactured  engines. 
This  exemption  addresses  the  concern 
that  hobbyists  who  make  their  own 
vessels  could  otherwise  be  a 
manufacturer  subject  to  the  full  set  of 
emission  standards  by  introducing  these 
vessels  into  commerce.  We  expect  this 
exemption  to  involve  a  very  small 
number  of  vessels.  We  revised  the 
provisions  of  the  personal-use 
exemption  since  the  proposal  to  allow 
people  to  build  a  vessel  with  an 
exempted  engine  once  every  five  years 
instead  of  ten  years.  We  believe  this  is 
more  reflective  of  a  hobbyists  interest  in 
building  a  boat  and  using  it  before 
moving  on  to  the  next  building  project. 

C.  Exhaust  Emission  Standards 

We  are  adopting  technology-based 
exhaust  emission  standards  for  new  SD/ 
I  engines.  These  standards  are  similar  to 
the  exhaust  emission  standards  that 
California  ARB  recently  adopted  (see 
Section  I).  This  section  describes  the 
provisions  related  to  controlling  exhaust 
emissions  from  SD/I  engines.  See 
Section  VI  for  a  description  of  the  new 
requirements  related  to  evaporative 
emissions. 

(1)  Standards  and  Dates 

We  are  adopting  exhaust  emission 
standards  of  5.0  g/kW-hr  HC+NOx  and 
75  g/kW-hr  CO  for  SD/I  engines,  starting 
with  the  2010  model  year  (see 
§  1045.105).  On  average,  this  represents 
about  a  70  percent  reduction  in 
HC+NOx  and  a  50  percent  reduction  in 
CO  from  baseline  engine  configurations. 
Due  to  the  challenges  of  controlling  CO 
emissions  at  high  load,  the  expected 
reduction  in  CO  emissions  from  low-to 
mid-power  operation  is  expected  to  be 
more  than  80  percent.  We  are  providing 
additional  lead  time  for  small 
businesses  as  discussed  in  Section 
IH.F.2.  The  new  standards  are  based  on 
the  same  duty  cycle  that  currently  is  in 
place  for  outboard  and  personal 
watercraft  engines,  as  described  in 
Section  1II.D.  Section  III.G  discusses  the 
technological  feasibility  of  these 
standards  in  more  detail. 

The  new  standards  are  largely  based 
on  the  use  of  small  catalytic  converters 
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that  can  be  packaged  in  the  water- 
cooled  exhaust  systems  typical  for  these 
applications.  California  ARB  also 
adopted  an  HC+NOx  standard  of  5  g / 
kW-hr,  starting  with  2008  model  year 
engines,  but  they  did  not  adopt  a 
standard  for  CO  emissions.  We  believe 
the  type  of  catalyst  used  to  achieve  the 
HC+NOx  standard  will  also  be  effective 
in  reducing  CO  emissions  enough  to 
meet  the  new  standard  with  the  proper 
calibrations,  so  no  additional  hardware 
will  be  needed  to  control  CO  emissions. 

Manufacturers  have  expressed 
concern  that  the  implementation  dates 
may  be  difficult  to  meet,  for  certain 
engines,  due  to  anticipated  changes  in 
engine  block  designs  produced  by 
General  Motors.  As  described  in  the 
Final  RIA  and  in  the  docket,  the  vast 
majority  of  SD/I  engines  are  based  on 
automotive  engine  blocks  sold  by 
General  Motors.93  There  are  five  basic 
engine  blocks  used,  and  recently  GM 
announced  that  it  plans  to  discontinue 
production  of  the  4.3L  and  8.1L  engine 
blocks.  GM  anticipates  that  it  will  offer 
a  4.1L  engine  block  and  a  6.0L 
supercharged  engine  block  to  the  marine 
industry  as  replacements.  Full-run 
production  of  these  new  blocks  is 
anticipated  around  the  time  that 
manufacturers  will  be  making  the 
transition  to  meeting  new  EPA  emission 
standards.  SD/I  engine  manufacturers 
have  expressed  concern  that  they  will 
not  be  able  to  begin  the  engineering 
processes  related  to  marinizing  these 
engines,  including  the  development  of 
catalyst-equipped  exhaust  manifolds, 
until  they  see  the  first  prototypes  of  the 
two  replacement  engine  models.  In 
addition,  they  are  concerned  that  they 
do  not  have  enough  remaining  years  of 
sales  of  the  4.3L.and  8.1L  engines  to 
justify  the  cost  of  developing  catalyst- 
equipped  exhaust  manifolds  for  these 
engines  and  amortizing  the  costs  of  the 
required  tooling  while  also  developing 
the  two  new  engine  models. 

These  are  unique  circumstances 
because  the  SD/I  engine  manufacturers’ 
plans  and  products  depend  on  the 
manufacture  of  the  base  engine  by  a 
company  not  directly  involved  in 
marine  engine  manufacturing.  The  SD/ 

I  sales  represent  only  a  small  fraction  of 
GM’s  total  engine  sales  and  thus  did  not 
weigh  heavily  in  their  decision  to 
replace  the  existing  engine  blocks  with 
two  comparable  versions  during  the 
timeframe  when  the  SD/I  manufacturers 
are  facing  new-emission  standards.  SD/ 

I  manufacturers  have  stated  that 
alternative  engine  blocks  that  meet  their 


B3  “GM  Product  Changes  Affecting  SD/1  Engine 
Marinizers,”  memo  from  Mike  Samulski,  EPA,  to 
Docket  EPA-HQ-OAR-2004-0008-0528. 


needs  are  not  available  in  the  interim, 
and  that  it  will  be  cost-prohibitive  for 
them  to  produce  theirown  engine 
blocks. 

EPA’s  SD/I  standards  start  to  take 
effect  with  the  2010  model  year,  two 
years  after  the  same  standards  apply  in 
California.  We  believe  a  requirement  to 
extend  the  California  standards 
nationwide  after  a  two-year  delay  allows 
manufacturers  adequate  time  to 
incorporate  catalysts  across  their 
product  lines  as  they  are  doing  in 
California.  Once  the  technology  is 
developed  for  use  in  California,  it  will 
be  available  for  use  nationwide  soon 
thereafter.  In  fact,  one  company 
currently  certified  to  the  California 
standards  is  already  offering  catalyst- 
equipped  SD/I  engines  nationwide.  To 
address  the  challenge  related  to  the 
transition  away  from  the  current  4.3  and 
8.1  liter  GM  engines,  we  are  including 
in  the  final  rule  a  direct  approval  for  a 
hardship  exemption  allowing 
manufacturers  to  produce  these  engines 
for  one  additional  year  without 
certifying  them  (see  §  1045.145). 

Starting  in  the  2011  model  year,  we 
would  expect  manufacturers  to  have 
worked  things  out  such  that  they  could 
certify  their  full  product  lineup  to  the 
applicable  standards. 

Engines  used  on  jet  boats  may  have 
been  classified  under  the  original 
definitions  as  personal  watercraft 
engines.  As  described  in  Section  IV, 
engines  used  in  jet  boats  or  personal 
watercraft-like  vessels  that  are  four 
meters  or  longer  will  be  classified  as 
SD/I  engines  under  the  new  definitions. 
Such  engines  subject  to  part  91  today 
will  therefore  need  to  continue  meeting 
EPA  emission  standards  as  personal 
watercraft  engines  through  the  2009 
model  year  under  part  91,  after  which 
they  will  need  to  meet  the  new  SD/I 
standards  under  part  1045.  This  is 
another  situation  where  the  transition 
period  discussed  above  may  be  helpful. 
In  contrast,  as  discussed  above,  air  boats 
have  been  classified  as  SD/I  engines 
under  EPA’s  discretionary  authority  and 
are  not  required  to  comply  with  part  91, 
but  must  meet  the  new  emission 
standards  for  SD/I  engines  under  part 
1045. 

As  described  above,  engines  used 
solely  for  competition  are  not  subject  to 
emission  standards,  but  many  SD/l 
high-performance  engines  are  sold  for 
recreational  use.  SD/I  high-performance 
engines  have  very  high  power  outputs, 
large  exhaust  gas  flow  rates,  and 
relatively  high  concentrations  of 
hydrocarbons  and  carbon  monoxide  in 
the  exhaust  gases.  As  described  in  the 
Final  Regulatory  Impact  Analysis, 
applying  catalyst  technology  to  these 


engines  is  not  practical.  California  ARB 
initially  adopted  the  same  HC+NOx 
standards  that  apply  for  other  SD/I 
engines  with  the  expectation  that 
manufacturers  would  simply  rely  on 
emission  credits  from  other  SD/I 
engines.  We  believe  a  credit-based 
solution  is  not  viable  for  small  business 
manufacturers  that  do  not  have  other 
products  with  which  to  exchange 
emission  credits  and  California  ARB  has 
modified  their  rule  to  also  address  this 
concern. 

We  are  adopting  standards  for  SD/I 
high-performance  engines  based  on  the' 
level  of  control  that  can  be  expected 
from  recalibration  with  electronically 
controlled  fuel  injection.  These 
standards  are  phased  in  over  a  two-year 
transition  period.  In  the  2010  model 
year,  the  HC+NOx  emission  standards 
are  20.0  g/kW-hr  for  engines  at  or  below 
485  kW  and  25.0  g/kW-hr  for  bigger 
engines.  In  2011  and  later  model  years, 
the  HC+NOx  emission  standards  drop  to 
16.0  g/kW-hr  for  engines  at  or  below  485 
kW  and  22.0  g/kW-hr  for  bigger  engines. 
The  CO  standard  is  350  g/kW-hr  for  all 
SD/I  high-performance  engines.  We 
believe  this  is  achievable  with  more 
careful  control  of  fueling  rates, 
especially  under  idle  conditions. 

Control  of  air-fuel  ratios  should  result  in 
improved  emission  control  even  after 
multiple  rebuilds.  Note  that  small- 
volume  manufacturers  may  delay 
complying  with  the  high-performance 
standards  until  2013.  In  that  year,  the 
standard  will  be  the  same  as  the  2011 
standards  for  larger  manufacturers. 

We  are  adopting  a  variety  of 
provisions  to  simplify  the  requirements 
for  exhaust  emission  certification  and 
compliance  for  SD/I  high-performance 
engines,  as  described  in  Section  IV. F. 

We  have  also  chosen  not  to  apply  the 
Not-to-Exceed  emission  standards  to 
these  engines  because  we  have  very 
limited  information  on  their  detailed 
emission  characteristics  and  we  are 
concerned  about  extent  of  testing  that 
would  be  required  by  the  large  number 
of  affected  engine  manufacturers  that 
are  small  businesses. 

We  are  also  aware  that  there  are  some 
very  small  sterndrive  or  inboard 
engines.  In  particular,  sailboats  may 
have  small  propulsion  engines  for 
backup  power.  These  engines  will  fall 
under  the  new  definition  of  sterndrive/ 
inboard  engines,  even  though  they  are 
much  smaller  and  may  experience  very 
different  in-use  operation.  These 
engines  generally  have  more  in  common 
with  marine  auxiliary  engines  or  lawn 
and  garden  engines  that  are  subject  to 
land-based  standards.  We  are  therefore 
allowing  manufacturers  to  use  engines 
that  have  been  certified  to  current  land- 
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based  emission  standards  for  sterndrive 
and  inboard  installation,  much  like  we 
are  adopting  for  outboard  and  personal 
watercraft  engines  (see  §  1045.610). 

The  emission  standards  apply  at  the 
range  of  atmospheric  pressures 
represented  by  the  test  conditions 
specified  in  part  1065.  This  includes 
operation  at  elevated  altitudes.  Since  we 
expect  most  or  all  SD/I  engines  to  have 
three-way  catalysts  with  closed-loop 
fuel  control,  these  engines  should  be 
able  to  include  the  ability  to 
automatically  compensate  for  varying 
altitude.  Manufacturers  may  choose  to 
use  an  altitude  kit  for  demonstrating 
compliance  with  emission  standards  at 
high  altitudes  as  described  for  OB/PWC 
engines  in  Section  IV.C.l. 

Manufacturers  using  altitude  kits  would 
need  to  take  a  variety  of  steps  to 
describe  their  approach  and  ensure  that 
such  altitude  kits  are  in  fact  being  used 
with  in-use  engines  operating  at  high 
altitudes,  as  described  in  Section  IV.E.8. 

(2)  Not-to-Exceed  Standards 

We  are  adopting  emission  standards 
that  apply  over  an  NTE  zone.  The  NTE 
standards  are  in  the  form  of  a  multiplier 
times  the  duty-cycle  standard  for 
HC+NOx  and  for  CO  (see  §  1045.105. 
Section  III.D.2  gives  an  overview  of  the 
NTE  standards  and  compliance 
provisions  and  describes  the  NTE  test 
procedures. 

Manufacturers  commented  that 
certification  to  the  NTE  standards 
requires  additional  testing  for  engine 
models  that  are  already  certified  to  the 
new  emission  standards  for  California. 
In  addition,  they  expressed  concern  that 
they  may  need  to  recalibrate  existing 
engine  models  to  meet  the  NTE 
standards.  Manufacturers  commented 
that  this  would  not  be  possible  by  the 
date  of  the  duty  cycle  standard.  For 
engines  already  certified  in  California, 
manufacturers  carry  over  preexisting 
certification  test  data  from  year  to  year. 
Manufacturers  commented  that 
additional  time  would  be  necessary  to 
retest,  and  potentially  recalibrate,  these 
engines  for  certification  to  the  NTE 
standards.  To  address  these  issues 
regarding  lead  time  needed  to  retest 
these  engines,  we  are  not  applying  the 
NTE  standards  for  2010-2012  model 
year  engines  that  are  certified  using 
preexisting  data  (i.e.,  carryover  engine 
families).  For  new  engine  models, 
manufacturers  indicated  that  they  will 
be  able  to  perform  the  NTE  testing  and 
duty-cycle  testing  as  part  of  their  efforts 
to  certify  to  the  new  standards. 
Therefore  the  primary  implementation 
date  of  2010  applies  to  these  engines. 
Beginning  in  the  2013  model  year,  all 


conventional  SD/I  engines  must  be 
certified  to  meet  the  NTE  standards. 

This  NTE  approach  complements  the 
weighted  modal  emission  tests  included 
in  this  rule.  These  steady-state  duty 
cycles  and  standards  are  intended  to 
establish  average  emission  levels  over 
several  discrete  modes  of  engine 
operation.  Because  it  is  an  average, 
manufacturers  design  their  engines  with 
emission  levels  at  individual  points 
varying  as  needed  to  maintain 
maximum  engine  performance  and  still 
meet  the  engine  standard.  The  NTE 
limit  will  be  an  additional  requirement. 

It  is  intended  to  ensure  that  emission 
controls  function  with  relative 
consistency  across  the  full  range  of 
expected  operating  conditions. 

(3)  Emission  Credit  Programs 

(a)  Averaging,  Banking,  and  Trading 

We  are  adopting  provisions  for 
averaging,  banking,  and  trading  of 
emission  credits  for  conventional  SD/I 
engines  to  meet  the  new  HC+NOx  and 
CO  standards  (see  §  1045.105  and  part 
1045,  subpart  H).  See  Section  VII.C.5  of 
the  preamble  to  the  proposed  rule  for  a 
description  of  general  provisions  related 
to  averaging,  banking,  and  trading 
programs.  A  description  of  the  ABT 
provisions  for  the  new  SD/I  standards  is 
provided  in  this  section. 

EPA  proposed  that  manufacturers 
would  not  be  able  to  earn  credits  for  one 
pollutant  while  using  credits  to  comply 
with  the  emissions  standard  for  another 
pollutant.  The  proposed  restriction  was 
modeled  on  similar  requirements  in 
other  ABT  programs  where  there  was 
concern  that  a  manufacturer  could  use 
technologies  to  reduce  one  pollutant 
while  increasing  another  pollutant. 
Manufacturers  are  expected  to  comply 
with  the  new  SD/I  standards  by  using  a 
combination  of  improved  engine 
designs  and  catalysts.  This  should  result 
in  reductions  in  both  HC+NOx 
emissions  and  CO  emissions  compared 
to  current  designs.  While  the  technology 
is  expected  to  reduce  both  HC+NOx 
emissions  and  CO  emissions,  there 
could  be  situations  where  the  engines 
are  capable  of  meeting  one  of  the 
emission  standards  but  not  the  other. 
EPA  does  not  want  to  preclude  such 
engines  from  being  able  to  certify  using 
the  provisions  of  the  ABT  program  and 
is  therefore  dropping  the  proposed 
restriction  from  the  final  rule. 

Credit  generation  and  use  is 
calculated  based  on  the  FEL  of  the 
engine  family  and  the  standard.  We  are 
adopting  FEL  caps  to  prevent  the  sale  of 
very  high-emitting  engines.  The 
HC+NOx  FEL  cap  for  conventional  SD/ 

I  engines  is  16  g/kW-hr  while  the  CO 


FEL  cap  is  150  g/kW-hr  and  applies 
starting  in  2010,  except  as  noted  below. 
These  FEL  caps  represent  the  average 
baseline  emission  levels  of  SD/I  engines, 
based  on  data  described  in  the  Final 
RIA.  However,  through  the  2013  model 
year  we  are  separately  allowing  small- 
volume  engine  manufacturers  to  certify 
their  four-stroke  conventional  SD/I 
engines  without  testing  by  assuming  an 
HC+NOx  FEL  of  22.0  g/kW-hr  and  a  CO 
FEL  of  150  g/kW-hr.  Manufacturers 
using  this  provision  would  not  be 
subject  to  the  FEL  cap  for  those  engine 
families. 

We  are  specifying  that  SD/I  engines 
are  in  a  separate  averaging  set  from  OB/ 
PWC  engines,  with  a  limited  exception 
for  certain  jet  boat  engines  as  described 
below.  This  means  that  credits  earned 
by  SD/I  engines  may  be  used  only  to 
offset  higher  emissions  from  other  SD/ 

I  engines.  Likewise,  credits  earned  by 
OB/PWC  engines  may  be  used  only  to 
offset  higher  emissions  from  other  OB/ 
PWC  engines  (except  where  we  allow 
those  credits  to  be  used  for  certain  jet 
boat  engines). 

Emission  credits  earned  for  SD/I 
engines  will  have  an  indefinite  credit 
life  with  no  discounting.  We  consider 
these  emission  credits  to  be  part  of  the 
overall  program  for  complying  with  the 
new  standards.  Given  that  we  may 
consider  further  reductions  beyond 
these  standards  in  the  future,  we  believe 
it  will  be  important  to  assess  the  ABT 
credit  situation  that  exists  at  the  time 
any  further  standards  are  considered. 
Emission  credit  balances  will  be  part  of 
the  analysis  for  determining  the 
appropriate  level  and  timing  of  new 
standards,  consistent  with  the  statutory 
requirement  to  establish  standards  that 
represent  the  greatest  degree  of  emission 
reduction  achievable,  considering  cost, 
safety,  lead  time,  and  other  factors.  If  we 
were  to  allow  the  use  of  credits 
generated  under  the  standards  adopted 
in  this  rule  to  meet  more  stringent 
standards  adopted  in  a  future 
rulemaking,  we  may  need  to  adopt 
emission  standards  at  more  stringent 
levels  or  with  an  earlier  start  date  than 
we  would  absent  the  continued  use  of 
existing  emission  credits,  depending  on 
the  level  of  emission  credit  banks. 
Alternatively,  we  may  adopt  future 
standards  without  allowing  the  use  of 
existing  emission  credits. 

Finally,  manufacturers  may  include  as 
part  of  their  federal  credit  calculation 
the  sales  of  engines  in  California  as  long 
as  they  don’t  separately  account  for 
those  emission  credits  under  the 
California  regulations.  We  originally 
proposed  to  exclude  engines  sold  in 
California  that  are  subject  to  the 
California  ABR  standards.  However,  we 
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consider  California’s  current  HC+NO* 
standards  to  be  equivalent  to  those  we 
are  adopting  in  this  rulemaking,  so  we 
would  expect  a  widespread  practice  of 
producing  and  marketing  50-state 
products.  Therefore,  as  long  as  a 
manufacturer  is  not  generating  credits 
under  California’s  regulations  for  SD/I 
engines,  we  would  allow  manufacturers 
to  count  those  engines  when  calculating 
credits  under  EPA’s  program.  This  is 
consistent  with  how  EPA  allows  credits 
to  be  calculated  in  other  nonroad 
sectors,  such  as  recreational  vehicles. 

(b)  Early-Credit  Approaches 

We  are  adopting  an  early-credit 
program  in  which  a  manufacturer  could 
earn  emission  credits  before  2010  with 
early  introduction  of  emission  controls 
designed  to  meet  the  new  standards  (see 
§  1045.145).  For  engines  produced  by 
small-volume  SD/I  manufacturers  that 
are  eligible  for  the  one-year  delay 
described  in  Section  III.F.2,  early  credits 
could  be  earned  before  2011.  As 
proposed,  use  of  these  early  credits 
would  be  limited  to  the  first  three  years 
that  the  new  standards  apply.  While  we 
believe  adequate  lead  time  is  provided 
to  meet  the  new  standards,  we  recognize 
that  flexibility  in  timing  could  help 
some  manufacturers — particularly  small 
manufacturers — to  meet  the  new 
standards.  Other  manufacturers  that  are 
able  to  comply  early  on  certain  models 
will  be  better  able  to  transition  their  full 
product  line  to  the  new  standards  by 
spreading  out  the  transition  over  two 
years  or  more.  Under  this  approach,  we 
anticipate  that  manufacturers  will 
generate  credits  through  the  use  of 
catalysts. 

Manufacturers  will  generate  these 
early  credits  based  on  the  difference 
between  the  measured  emission  level  of 
the  clean  engines  and  an  assigned 
baseline  level  (16  g/kW-hr  HC+NOx  and 
150  g/kW-hr  CO).  These  assigned 
baseline  levels  are  based  on  data 
presented  in  Chapter  4  of  the  Final  RIA 
representing  the  average  level  observed 
for  uncontrolled  engines.  We  also 
provide  bonus  credits  for  any  small- 
volume  SD/I  engine  manufacturer  that 
certifies  early  to  the  new  standards  to 
provide  a  further  incentive  for 
introducing  catalysts  in  SD/I  engines. 
The  bonus  credits  will  take  the  form  of 
a  multiplier  times  the  earned  credits. 
The  multipliers  are  1.25  for  being  one 
year  early,  1.5  for  being  two  years  early, 
and  2.0  for  being  three  years  early.  For 
example,  a  small-volume  manufacturer 
certifying  an  engine  to  5.0  g/kW-hr 
HC+NOx  in  2009  (two  years  early)  will 
get  a  bonus  multiplier  of  1.5.  Early 
HC+NOx  credits  will  therefore  be 
calculated  using  the  following  equation: 


credits  [grams]  =  (16-5)  mu  Power  [kW] 
x  Useful  Life  [hours]  x  Load  Factor  x 
1.5.  The  specified  load  factor  is  0.207, 
which  is  currently  used  in  the  OB/PWC 
calculations. 

To  earn  these  early  credits,  the  engine 
must  meet  both  the  new  HC+NOx 
standard  and  the  new  CO  standard. 
These  early  credits  will  be  treated  the 
same  as  emission  credits  generated  after 
the  emission  standards  start  to  apply. 
This  approach  provides  an  incentive  for 
manufacturers  to  pull  ahead 
significantly  cleaner  technologies.  We 
believe  such  an  incentive  will  lead  to 
early  introduction  of  catalysts  on  SD/I 
engines  and  help  promote  earlier  market 
acceptance  of  this  technology.  We 
believe  this  early  credit  program  will 
allow  manufactures  to  comply  with  the 
new  standards  in  an  earlier  time  frame 
because  it  allows  them  to  spread  out 
their  development  resources  over 
multiple  years.  To  ensure  that 
manufacturers  do  not  generate  credits 
for  meeting  standards  that  already 
apply,  no  EPA  credits  will  be  generated 
for  engines  that  are  produced  for  sale  in 
California. 

(c)  Jet  Boats 

Sterndrive  and  inboard  vessels  are 
typically  propelled  by  traditional  SD/I 
engines  based  on  automotive  engine 
blocks.  As  explained  in  Section  IV,  we 
are  changing  the  definition  of  personal 
watercraft  to  ensure  that  engines  used 
on  jet  boats  will  no  longer  be  classified 
as  personal  watercraft  engines  but 
instead  as  SD/I  engines  because  jet  boats 
are  more  like  SD/I  vessels.  However, 
manufacturers  in  many  cases  make 
these  jet  boats  by  installing  an  engine 
also  used  in  outboard  or  personal 
watercraft  applications  (less  than  4 
meters  in  length)  and  coupling  the 
engine  to  a  jet  drive  for  propelling  the 
jet  boat.  Thus,  manufacturers  of 
outboard  or  personal  watercraft  engines 
may  also  manufacture  the  same  or  a 
similar  engine  for  use  on  what  we 
consider  to  be  a  jet  boat. 

Engines  used  in  jet  boats  will  be 
subject  to  SD/I  emission  standards. 
However,  we  are  providing  some 
flexibility  in  meeting  the  new  emission 
standards  for  jet  boat  engines  because 
they  are  currently  designed  to  use 
engines  derived  from  OB/PWC 
applications  and  because  of  their 
relatively  low  sales  volumes.  We  will 
allow  manufacturers  to  use  emission 
credits  generated  from  OB/PWC  engines 
to  demonstrate  that  their  jet  boat 
engines  meet  the  new  HC+NOx  and  CO 
standards  for  SD/I  engines  if  the  same 
or  similar  engine  is  certified  as  an 
outboard  or  personal  watercraft  engine, 
and  if  the  majority  of  units  sold  in  the 


United  States  from  those  related  engine 
families  are  sold  for  use  as  outboard  or 
personal  watercraft  engines  (see 
§  1045.660  and  §  1045.701). 
Manufacturers  will  need  to  group  SD/I 
engines  used  for  jet  boats  in  a  separate 
engine  family  from  the  outboard  or 
personal  watercraft  engines  to  ensure 
proper  labeling  and  calculation  of 
emission  credits,  but  manufacturers 
could  rely  on  emission  data  from  the 
same  prototype  engine  for  certifying 
both  engine  families. 

Finally,  manufacturers  of  jet  boat 
engines  subject  to  SD/I  standards  and 
using  credits  from  outboard  or  personal 
watercraft  engines  must  certify  these  jet 
boat  engines  to  an  FEL  that  meets  or 
exceeds  the  newly  adopted  standards 
for  outboard  and  personal  watercraft 
engines.  This  limits  the  degree  to  which 
manufacturers  may  take  advantage  of 
emission  credits  to  produce  engines  that 
are  emitting  at  higher  levels  than 
competitive  engines. 

(d)  SD/I  High-Performance  Engines 

For  the  reasons  described  in  Section 
III.C.l,  the  standards  being  adopted  for 
SD/I  high-performance  engines  are  less 
stringent  than  originally  proposed.  As  a 
result,  we  are  not  including  the  SD/I  ' 
high-performance  engines  in  the  ABT 
program.  Manufacturers  are  required  to 
meet  the  emission  standards  for  SD/I 
high-performance  engines  without  using 
emission  credits. 

(4)  Crankcase  Emissions 

Due  to  blowby  of  combustion  gases 
and  the  reciprocating  action  of  the 
piston,  exhaust  emissions  can 
accumulate  in  the  crankcase. 
Uncontrolled  engine  designs  route  these 
vapors  directly  to  the  atmosphere. 

Closed  crankcases  have  become 
standard  technology  for  automotive 
engines  and  for  outboard  and  personal 
watercraft  engines.  Manufacturers 
generally  do  this  by  routing  crankcase 
vapors  through  a  valve  into  the  engine’s 
air  intake  system.  We  are  requiring 
manufacturers  to  prevent  crankcase 
emissions  from  SD/I  marine  engines  (see 
§  1045.115).  Because  automotive  engine 
blocks  are  already  tooled  for  closed 
crankcases,  the  cost  of  adding  a  valve 
for  positive  crankcase  ventilation  is 
small  for  SD/I  engines.  Even  with  non¬ 
automotive  blocks,  the  tooling  changes 
necessary  for  closing  the  crankcase  are 
straightforward. 

(5)  Durability  Provisions 

We  rely  on  pre-production 
certification,  and  other  programs,  to 
ensure  that  engines  control  emissions 
throughout  their  intended  lifetime  of 
operation.  Section  VII  of  the  preamble  to 
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the  proposed  rule  describes  how  we 
require  manufacturers  to  incorporate 
laboratory  aging  in  the  certification 
process,  how  we  limit  the  extent  of 
maintenance  that  manufacturers  may 
specify  to  keep  engines  operating  as 
designed,  and  other  general  provisions 
related  to  certification.  The  following 
sections  describe  additional  provisions 
that  are  specific  to  SD/I  engines. 

(a)  Useful  Life 

We  are  specifying  a  useful  life  period 
of  ten  years  or  480  hours  of  engine 
operation,  whichever  comes  first  (see 
§  1045.105).  Manufacturers  are 
responsible  for  meeting  emission 
standards  during  this  useful  life  period. 
This  is  consistent  with  the  requirements 
adopted  by  California  ARB.  We  are 
further  requiring  that  the  480-hour 
useful  life  period  is  a  baseline  value, 
which  may  be  extended  if  data  show 
that  the  average  service  life  for  engines 
in  th.e  family  is  longer.  For  example,  we 
may  require  that  the  manufacturer 
certify  the  engine  over  a  longer  useful 
life  period  that  more  accurately 
represents  the  engines’  expected 
operating  life  if  we  find  that  in-use 
engines  are  typically  operating 
substantially  more  than  480  hours.  This 
approach  is  similar  to  what  we  adopted 
for  recreational  vehicles. 

For  SD/I  high-performance  engines, 
we  are  specifying  a  useful  life  of  150 
hours  or  3  years  for  engines  at  or  below 
485  kW  and  a  useful  life  of  50  hours  or 
1  year  for  engines  above  485  kW.  Due 
to  the  high  power  and  high  speed  of 
these  engines,  mechanical  parts  are 
often  expected  to  wear  out  quickly.  For 
instance,  one  manufacturer  indicated 
that  some  engines  above  485  kW  have 
scheduled  head  rebuilds  between  50 
and  75  hours  of  operation.  These  useful 
life  values  are  consistent  with  the 
California  ARB  regulations  for  SD/I 
high-performance  engines.  . 

Some  SD/I  engines  below  373  kW 
may  be  designed  for  high  power  output 
even  though  they  do  not  reach  the 
power  threshold  to  qualify  as  SD/I  high- 
performance  engines.  Because  they  do 
not  qualify  for  the  shorter  useful  life 
that  applies  to  SD/I  high-performance 
engines,  they  will  be  subject  to  the 
default  value  of  480  hours  for  other  SD/ 
I  engines.  However,  to  address  the 
limited  operating  life  for  engines  that 
are  designed  for  especially  high  power 
output,  we  are  allowing  manufacturers 
to  request  a  shorter  useful  life  for  such 
an  engine  family  based  on  information 
showing  that  engines  in  the  family 
rarely  operate  beyond  the  requested 
shorter  period.  For  example,  if  engines 
designed  for  extremely  high- 
performance  are  typically  rebuilt  after 


250  hours  of  operation,  this  will  form 
the  basis  for  establishing  a  shorter 
useful  life  period  for  those  engines.  See 
§  1045.105  for  additional  detail  in 
establishing  a  shorter  useful  life. 

Jet  boat  engines  that  are  certified  in 
conjunction  with  outboard  or  personal 
watercraft  engine  families  are  subject  to 
the  shorter  useful  life  period  that 
applies  for  outboard  or  personal 
watercraft  engines.  This  is  necessary  to 
prevent  a  situation  where  the  original 
certification  data  is  insufficient  for 
certifying  the  jet  boat  engines  without 
some  further  testing  or  analysis  to  show 
that  the  engines  meet  emission 
standards  over  a  longer  period. 

(b)  Warranty  Periods 

We  are  requiring  that  manufacturers 
provide  an  emission-related  warranty 
during  the  first  three  years  or  480  hours 
of  engine  operation,  whichever  comes 
first  (see  §  1045.120).  This  warranty 
period  applies  equally  to  emission- 
related  electronic  components  on  SD/I 
high-performance  engines.  However,  we 
are  allowing  shorter  warranty  periods 
(in  hours)  for  emission-related 
mechanical  components  on  SD/I  high- 
performance  engines  because  these  parts 
are  expected  to  wear  out  more  rapidly 
than  comparable  parts  on  traditional 
SD/I  engines.  Specifically,  we  are 
specifying  a  warranty  period  for 
emission-related  mechanical 
components  of  3  years  or  150  hours  for 
high-performance  engines  between  373 
and  485  kW,  and  1  year  or  50  hours  for 
high-performance  engines  above  485 
kW.  These  warranty  periods  are  the 
same  as  those  adopted  by  the  California 
ARB. 

If  the  manufacturer  offers  a  longer 
warranty  for  the  engine  or  any  of  its 
components  at  no  additional  charge,  we 
require  that  the  emission-related 
warranty  for  the  respective  engine  or 
component  must  be  extended  by  the 
same  amount.  The  emission-related 
warranty  includes  components  related 
to  controlling  exhaust,  evaporative,  and 
crankcase  emissions  from  the  engine. 
These  warranty  requirements  are 
consistent  with  provisions  that  apply  in 
most  other  programs  for  nonroad 
engines. 

(6)  Engine  Diagnostics 

We  are  requiring  that  manufacturers 
design  their  catalyst-equipped  SD/I 
engines  to  diagnose  malfunctioning 
emission  control  systems  starting  with 
the  introduction  of  the  final  standards 
(see  §  1045.110).  As  discussed  in  the 
Final  RIA,  three-way  catalyst  systems 
with  closed-loop  fueling  control  work 
well  only  when  the  air-fuel  ratios  are 
controlled  to  stay  within  a  narrow  range 


around  stoichiometry.  Worn  or  broken 
components  or  drifting  calibrations  over 
time  can  prevent  an  engine  from 
operating  within  the  specified  range. 

This  increases  emissions  and  can  lead  to 
significantly  increased  fuel 
consumption  and  engine  wear.  The 
operator  may  or  may  not  notice  the 
change  in  the  way  the  engine  operates. 
We  are  not  requiring  similar  diagnostic 
controls  for  OB/PWC  engines  because 
the  anticipated  emission  control 
technologies  for  these  other  applications 
are  generally  less  susceptible  to  drift 
and  gradual  deterioration.  We  have 
adopted  similar  diagnostic  requirements 
for  Large  SI  engines  operating  in 
forklifts  and  other  industrial  equipment 
that  also  use  three-way  catalysts  to  meet 
emission  standards. 

This  diagnostic  requirement  focuses 
solely  on  maintaining  stoichiometric 
control  of  air-fuel  ratios.  This  kind  of 
design  detects  problems  such  as  broken 
oxygen  sensors,  leaking  exhaust  pipes 
(upstream  of  sensors  and  catalysts),  fuel 
deposits,  and  other  things  that  require 
maintenance  to  keep  the  engine  at  the 
proper  air-fuel  ratio. 

Diagnostic  monitoring  provides  a 
mechanism  to  help  keep  engines  tuned 
to  operate  properly,  with  benefits  for 
both  controlling  emissions  and 
maintaining  optimal  performance.  There 
are  currently  no  inspection  and 
maintenance  programs  for  marine 
engines,  so  the  most  important  variable 
in  making  the  emission  control  and 
diagnostic  systems  effective  is  getting 
operators  to  repair  the  engine  when  the 
diagnostic  light  comes  on.  This  calls  for 
a  relatively  simple  design  to  avoid 
signaling  false  failures  as  much  as 
possible.  The  diagnostic  requirements  in 
this  final  rule,  therefore,  focus  on 
detecting  inappropriate  air-fuel  ratios, 
which  is  the  most  likely  failure  mode 
for  three-way  catalyst  systems.  The 
malfunction  indicator  must  go  on  when 
an  engine  runs  for  a  full  minute  under 
closed-loop  operation  without  reaching 
a  stoichiometric  air-fuel  ratio. 

California  ARB  has  adopted 
diagnostic  requirements  for  SD/I 
engines  that  involve  a  more  extensive 
system  for  monitoring  catalyst 
performance  and  other  parameters.  We 
will  accept  a  California-approved 
system  as  meeting  EPA  requirements. 
The  final  regulations  direct 
manufacturers  to  follow  standard 
practices  defined  in  documents  adopted 
recently  by  the  Society  of  Automotive 
Engineers  in  SAE  J1939-5.  See 
§  1045.110  for  detailed  information. 
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D.  Test  Procedures  for  Certification 
(1)  General  Provisions 

The  marine  engine  test  procedures  are 
generally  the  same  for  both  SD/I  and 
OB/PWC  engines.  This  involves 
laboratory  measurement  of  emissions 
while  the  engine  operates  over  the  ISO 
E4  duty  cycle.  This  is  a  five-mode 
steady-state  duty  cycle  including  an  idle 
mode  and  four  modes  lying  on  a 
propeller  curve  with  an  exponent  of  2.5, 
as  shown  in  Appendix  II  to  part  1045. 
The  International  Organization  for 
Standardization  (ISO)  intended  for  this 
cycle  to  be  used  for  recreational  spark- 
ignition  marine  engines  installed  in 
vessels  up  to  24  m  in  length.  Because 
most  or  all  vessels  over  24  m  have  diesel 
engines,  we  believe  the  E4  duty  cycle  is 
most  appropriate  for  SD/I  engines 
covered  by  this  rule.  There  may  be  some 
spark-ignition  engines  installed  in 
vessels  somewhat  longer  than  24  m,  but 
we  believe  the  E4  duty  cycle  is  no  less 
appropriate  in  these  cases.  See  Section 
IV.D  for  a  discussion  of  adjustments  to 
the  test  procedures  related  to  the 
migration  to  40  CFR  part  1065,  testing 
with  a  ramped-modal  cycle, 
determining  maximum  test  speed  for 
denormalizing  the  duty  cycle,  and 
testing  at  high  altitude. 

The  E4  duty  cycle  includes  a 
weighting  of  40  percent  for  idle.  For  SD/ 

1  high-performance  engines, 
commenters  suggested  that  these 
engines  typically  have  substantial 
auxiliary  loads  and  parasitic  losses  even 
when  the  vessel  does  not  need 
propulsion  power.  While  the  specified 
duty  cycle  for  SD/I  high-performance 
engines  is  identical  to  that  for  other 
Marine  SI  engines,  we  would  expect 
manufacturers  to  use  the  provisions  of 
§  1065.510(b)(3)  to  target  a  reference 
torque  of  15  percent  instead  of  zero  at 
idle. 

(2)  Not-to-Exceed  Test  Procedures  and 
Standards 

We  are  adopting  not-to-exceed  (NTE) 
requirements  similar  to  those 
established  for  marine  diesel  engines. 
Engines  will  be  required  to  meet  the 
NTE  standards  during  normal  in-use 
operation. 

(a)  Concept 

Our  goal  is  to  achieve  control  of 
emissions  over  a  wide  range  of  ambient 
conditions  and  over  the  broad  range  of 
in-use  speed  and  load  combinations  that 
can  occur  on  a  marine  engine.  This  will 
ensure  real-world  emission  control, 
rather  than  just  controlling  emissions 
under  certain  laboratory  conditions. 
This  allows  us  to  evaluate  an  engine’s 
compliance  during  in-use  testing 


without  removing  the  engine  from  the 
vessel  because  the  NTE  requirements 
establish  an  objective  standard  and  an 
easily  implemented  test  procedure.  Our 
traditional  approach  has  been  to  set  a 
numerical  standard  on  a  specified  test 
procedure  and  rely  on  the  additional 
prohibition  of  defeat  devices  to  ensure 
in-use  control  over  a  broad  range  of 
operation  not  included  in  the  test 
procedure.  We  are  establishing  the  same 
prohibition  on  defeat  devices  for  OB/ 
PWC  and  SD/I  engines  (see  §  1045.115). 

No  single  test  procedure  or  test  cycle 
can  cover  all  real-world  applications, 
operations,  or  conditions.  Yet  to  ensure 
that  emission  standards  are  providing 
the  intended  benefits  in  use,  we  must 
have  a  reasonable  expectation  that  • 
emissions  under  real-world  conditions 
reflect  those  measured  on  the  test 
procedure.  The  defeat  device 
prohibition  is  designed  to  ensure  that 
emission  controls  are  employed  during 
real-world  operation,  not  just  under 
laboratory  testing  conditions.  However, 
the  defeat  device  prohibition  is  not  a 
quantified  standard  and  does  not  have 
an  associated  test  procedure,  so  it  does 
not  have  the  clear  objectivity  and  ready 
enforceability  of  a  numerical  standard 
and  test  procedure.  We  believe  using  the 
traditional  approach,  i.e.,  using  only  a 
standardized  laboratory  test  procedure 
and  test  cycle,  makes  it  difficult  to 
ensure  that  engines  will  operate  with 
the  same  level  of  emission  control  in 
use  as  in  the  laboratory. 

Because  the  duty  cycle  we  have 
adopted  uses  only  five  modes  on  an 
average  propeller  curve  to  characterize 
marine  engine  operation,  we  are 
concerned  that  an  engine  designed  to 
that  duty  cycle  will  not  necessarily 
perform  the  same  way  over  the  range  of 
speed  and  load  combinations  seen  on  a 
boat.  This  duty  cycle  is  based  on  an 
average  propeller  curve,  but  a  marine 
propulsion  engine  may  never  be  fitted 
with  an  “average  propeller.”  For 
instance,  an  engine  installed  in  a 
specific  boat  with  a  particular  propeller, 
may  operate  differently  based  on  the 
design  of  the  boat  and  how  heavily  the 
boat  is  loaded,  among  other  factors. 

To  ensure  that  engines  control 
emissions  over  a  wide  range  of  speed 
and  load  combinations  normally  seen 
on  boats,  we  are  including  a  zone  under 
the  engine’s  power  curve  where  the 
engine  may  not  exceed  a  specified 
emission  limit  (see  §  1045.105  and 
§  1045.515).  This  limit  will  apply  to  all 
regulated  pollutants  during  steady-state 
operation.  In  addition, *we  are  requiring 
that  a  wide  range  of  real  ambient 
conditions  be  included  in  testing  with 
this  NTE  zone.  The  NTE  zone,  limit,  and 
ambient  conditions  are  described  below. 


We  believe  there  are  significant 
advantages  to  establishing  NTE 
standards.  The  final  NTE  test  procedure 
is  flexible,  so  it  can  represent  the 
majority  of  in-use  engine  operation  and 
ambient  conditions.  The  NTE  approach 
thus  takes  all  the  benefits  of  a  numerical 
standard  and  test  procedure  and 
expands  it  to  cover  a  broad  range  of 
conditions.  Also,  laboratory  testing 
makes  it  harder  to  perform  in-use  testing 
because  either  the  engines  will  have  to 
be  removed  from  the  vessel  or  care  will 
have  to  be  taken  to  achieve  laboratory- 
type  conditions  on  the  vessel.  With  the 
NTE  approach,  in-use  testing  and 
compliance  become  much  easier  since 
emissions  may  be  sampled  during 
normal  boating.  By  establishing  an 
objective  measurement,  this  approach 
makes  enforcement  of  defeat  device 
provisions  easier  and  provides  more 
certainty  to  the  industry. 

Even  with  the  NTE  requirements,  we 
believe  it  is  still  appropriate  to  retain 
standards  based  on  the  steady-state  duty 
cycle.  This  is  the  standard  that  we 
expect  the  certified  marine  engines  to 
meet  on  average  in  use.  The  NTE  testing 
is  focused  more  on  maximum  emissions 
for  segments  of  operation  and,  in  most 
cases,  will  not  require  additional 
technology  beyond  what  is  used  to  meet 
the  final  standards.  In  some  cases,  the 
calibration  of  the  engine  may  need  to  be 
adjusted.  We  believe  that  basing  the 
emission  standards  on  a  distinct  cycle 
and  using  the  NTE  zone  to  ensure  in-use 
control  creates  a  comprehensive 
program. 

We  believe  the  technology  used  to 
meet  the  standards  over  the  five-mode 
duty  cycle,  when  properly  calibrated, 
will  meet  the  caps  that  apply  across  the 
NTE  zone.  We  therefore  do  not  expect 
the  final  NTE  standards  to  cause 
manufacturers  to  need  additional 
hardware.  We  believe  the  NTE  standard 
will  not  result  in  a  large  amount  of 
additional  testing,  because  these  engines 
should  be  designed  to  perform  as  well 
in  use  as  they  do  over  the  five-mode 
test.  However,  our  cost  analysis  in  the 
Final  RIA  accounts  for  some  additional 
testing,  especially  in  the  early  years,  to 
provide  manufacturers  with  assurance 
that  their  engines  will  meet  the  NTE 
requirements. 

(b)  Shape  of  NTE  Zone 

We  developed  the  NTE  zone  based  on 
the  range  of  conditions  that  these 
engines  typically  see  in  use. 
Manufacturers  collected  data  on  several 
engines  installed  on  vessels  and 
operated  under  light  and  heavy  load. 
Chapter  4  of  the  Final  RIA  presents  this 
data  and  describes  the  development  of 
the  boundaries  and  conditions 
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associated  with  the  NTE  zone.  Although 
significant  in-use  engine  operation 
occurs  at  low  speeds,  we  are  excluding 
operation  below  40  percent  of  maximum 
test  speed  because  brake-specific 
emissions  increase  dramatically  as 
power  approaches  zero.  An  NTE  limit 
for  low-speed  or  low-power  operation 
will  be  very  hard  for  manufacturers  and 
EPA  to  implement  in  a  meaningful  way. 

We  anticipate  that  most,  if  not  all  SD/ 

I  engines  subject  to  the  NTE  standards 
will  use  three-way  catalytic  controls  to 
meet  the  exhaust  emission  standards. 
For  that  reason,  this  discussion  focuses 
on  the  NTE  zone  and  subzones  for 
catalyst-equipped  engines.  Catalysts  are 
most  effective  when  the  fuel-air  ratio  in 


the  exhaust  is  near  stoichiometry,  and 
engine  manufacturers  use  closed-loop 
electronic  control  to  monitor  and 
maintain  the  proper  fuel-air  ratio  in  the 
exhaust  for  optimum  catalyst  efficiency. 
However,  at  high  power,  engine 
manufacturers  must  increase  the  fueling 
rate  to  reduce  the  exhaust  temperatures. 
Otherwise,  if  the  exhaust  temperature 
becomes  too  high,  exhaust  valves  and 
catalysts  may  be  damaged.  During  rich, 
open-loop  operation  at  high  power,  the 
catalyst  is  oxygen-limited  and  less 
effective  at  oxidizing  HC  and  CO.  To 
address  the  issue  of  open-loop  catalyst 
efficiency,  we  created  a  high  power 
subzone  for  catalyst-equipped  engines. 


The  shape  of  this  subzone  is  based  on 
data  presented  in  the  RIA  on  engine 
protection  strategies. 

Figure  III— 1  illustrates  the  final  NTE 
zone  for  engines  equipped  with 
catalysts.  Section  IV. D. 5  discusses  the 
NTE  test  procedures  and  limits  for  non- 
catalyzed  engines.  The  NTE  zones  and 
standards  apply  depending  on  whether 
the  engine  has  a  catalyst  or  not,  so 
outboard  or  personal  watercraft  engines 
may  be  subject  to  the  NTE  approach 
described  in  this  section  and  sterndrive/ 
inboard  engines  may  be  subject  to  the 
NTE  provisions  described  in  Section 
IV. D. 5.  However,  we  expect  these 
situations  to  be  rather  uncommon. 


Figure  III-l:  NTE  Zone  and  Subzones  for  Catalyst-Equipped  Engines 


Normalized  Speed 


The  final  regulations  allow 
manufacturers  to  request  approval  for 
adjustments  to  the  size  &nd  shape  of  the 
NTE  zone  for  certain  engines  if  they  can 
show  that  the  engine  will  not  normally 
operate  outside  the  revised  NTE  zone  in 
use  (see  §  1045.515).  We  do  not  want 
manufacturers  to  go  to  extra  lengths  to 
design  and  test  their  engines  to  control 
emissions  for  operation  that  will  not 
occur  in  use.  However,  manufacturers 
will  still  be  responsible  for  all  operation 
of  an  engine  on  a  vessel  that  will 


reasonably  be  expected  to  be  seen  in 
use,  and  they  will  be  responsible  for 
ensuring  that  their  specified  operation  is 
indicative  of  real-world  operation.  EPA 
testing  may  include  any  normal 
operation  observed  on  in-use  vessels, 
consistent  with  the  applicable 
regulatory  provisions.  In  addition,  if  a 
manufacturer  designs  an  engine  for 
operation  at  speeds  and  loads  outside  of 
the  NTE  zone,  the  manufacturer  is 
required  to  notify  us  so  the  NTE  zone 
used  to  comply  with  the  applicable 


standards  can  be  modified  appropriately 
to  include  this  operation  for  that  engine 
family. 

(c)  NTE  Emission  Limits 

We  are  establishing  NTE  limits  for  the 
individual  subzones  shown  in  Figure 
III— 1  above  based  on  data  collected  from 
several  SD/I  engines  equipped  with 
catalysts.  These  data  and  our  analysis 
are  presented  in  Chapter  4  of  the  Final 
RIA.  See  Section  IV.D.5  for  a  discussion 
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of  NTE  limits  for  engines  not  equipped 
with  catalysts. 

For  catalyst-equipped  engines,  the 
largest  contribution  of  emissions  over 
the  5-mode  duty  cycle  comes  from 
open-loop  operation  at  Mode  1.  In 
addition,  the  idle  point  (Mode  5)  is 
weighted  40  percent  in  the  5-mode  duty 
cycle,  but  not  included  in  the  NTE  zone. 
For  this  reason,  brake-specific  emissions 
throughout  most  of  the  NTE  zone  are 
less  than  the  weighted  average  from  the 
steady-state  testing.  For  most  of  the  NTE 
zone,  we  are  therefore  establishing  a 
limit  equal  to  the  duty-cycle  standard 
(i.e.,  NTE  multiplier  =  1.0).  This  means 
that  these  engines  may  not  have  steady- 
state  emissions  at  any  point  inside  the 
"NTE  zone,  except  in  the  subzone  around 
full-load  operation,  that  exceed  the 
HC+NOx  or  CO  emission  standards. 

Emission  data  on  catalyst-equipped 
engines  also  show  higher  emissions  near 
full-power  operation.  As  discussed 
above,  this  is  due  to  the  need  for  richer 
fuel-air  ratios  under  high-power 
operation  to  protect  the  engines  from 
overheating.  Under  rich  conditions,  a 
three-way  catalyst  does  not  effectively 
oxidize  CO  emissions.  Therefore,  we  are 
not  setting  an  NTE  limit  in  Subzone  1 
for  CO.  Some  HC+NOx  control  is 
expected  in  Subzone  1  because  a  three- 
way  catalyst  will  efficiently  reduce  NOx 
emissions  under  rich  conditions. 

Similar  to  CO,  HC  emissions  are  not 
effectively  oxidized  in  a  catalyst  during 
rich  operation.  We  are  therefore 
establishing  a  higher  NTE  limit  of  1.5 
for  HC+NOx  in  Subzone  1.  This  limit  is 
based  on  emission  control  performance 
during  open-loop  operation. 

(d)  Excluded  Operation 

As  with  marine  diesel  engines,  only 
steady-state  operation  is  included  for 
NTE  testing  (see  §  1045.515).  Steady- 
state  operation  will  generally  mean 
setting  the  throttle  (or  speed  control)  in 
a  fixed  position.  We  believe  most 
operation  with  Marine  SI  engines 
involves  nominally  steady-state  operator 
demand.  It  is  true  that  boats  often 
experience  rapid  accelerations,  such  as 
with  water  skiing.  However,  boats  are 
typically  designed  for  planing  operation 
at  relatively  high  speeds.  This  limits  the 
degree  to  which  we  would  expect 
engines  to  experience  frequent 
accelerations  during  extended 
operation.  Also,  because  most  of  the 
transient  events  involve  acceleration 
from  idle  to  reach  a  planing  condition, 
most  transient  engine  operation  is 
outside  the  NTE  zone  and  will  therefore 
not  be  covered  by  NTE  testing  anyway. 
Moreover,  we  believe  OB/PWC  and  SD/ 

I  engines  designed  to  comply  with 
steady-state  NTE  requirements  will  be 


using  technologies  that  also  work 
effectively  under  the  changing  speed 
and  load  conditions  that  may  occur.  If 
we  find  there  is  substantial  transient 
operation  within  the  NTE  zone  that 
causes  significantly  increased  emissions 
from  installed  engines,  we  will  revisit 
this  provision  in  the  future. 

We  are  aware  that  engines  may  not  be 
able  to  meet  emission  standards  under 
all  conditions,  such  as  times  when 
emission  control  must  be  compromised 
for  startabilitv  or  safety.  As  with 
outboard  and  personal  watercraft 
engines,  NTE  testing  excludes  engine 
starting  and  warm-up.  We  are  allowing 
manufacturers  to  design  their  engines  to 
utilize  engine  protection  strategies  that 
will  not  be  covered  by  defeat  device 
provisions  or  NTE  standards.  This  is 
analogous  to  the  tampering  exemptions 
incorporated  into  40  CFR  1068.101(b)(1) 
to  address  emergencies.  We  believe  it  is 
appropriate  to  allow  manufacturers  to 
design  their  engines  with  “limp-home” 
capabilities  to  prevent  a  scenario  where 
an  engine  fails  to  function,  leaving  an 
operator  on  the  water  without  any 
means  of  propulsion. 

(e)  Ambient  Conditions 

Variations  in  ambient  conditions  can 
affect  emissions.  Such  conditions 
include  air  temperature,  water 
temperature,  barometric  pressure,  and 
humidity.  We  are  applying  the 
comparable  ranges  for  these  variables  as 
for  marine  diesel  engines  (see 
§  1045.515).  Within  the  specified  ranges, 
there  is  no  provision  to  correct  emission 
levels  to  standard  conditions.  Outside  of 
the  specified  ranges,  emissions  may  be 
corrected  back  to  the  nearest  end  of  the 
range  using  good  engineering  practice. 
The  specified  ranges  are  13  to  35  °C  (55 
to  95  °F)  for  ambient  air  temperature,  5 
to  27  °C  (41  to  80  °F)  for  ambient  water 
temperature,  and  94.0  to  103.325  kPa  for 
atmospheric  pressure.  NTE  testing  may 
take  place  at  any  humidity  level,  but 
manufacturers  may  correct  for  humidity 
effects  as  described  in  §  1065.670. 

(f)  Measurement  Methods 

While  it  may  be  easier  to  test  outboard 
engines  in  the  laboratory,  there  is  a 
strong  advantage  to  using  portable 
measurement  equipment  to  test  SD/I 
engines  and  personal  watercraft  without 
removing  the  engine  from  the  vessel. 
Field  testing  will  also  provide  a  much 
better  means  of  measuring  emissions  to 
establish  compliance  with  the  NTE 
standards,  because  it  is  intended  to 
ensure  control  of  emissions  during 
normal  in-use  operation  that  may  not 
occur  during  laboratory  testing  over  the 
specified  duty  cycle.  We  are  adopting 
field-testing  provisions  for  all  SD/I 


engines.  These  field-testing  procedures 
are  described  further  in  Section  IV.E.2. 

A  parameter  to  consider  is  the 
minimum  sampling  time  for  field 
testing.  A  longer  period  allows  for 
greater  accuracy,  due  mainly  to  the 
smoothing  effect  of  measuring  over 
several  transient  events.  On  the  other 
hand,  an  overly  long  sampling  period 
can  mask  areas  of  engine  operation  with 
poor  emission  control  characteristics. 

To  balance  these  concerns,  we  are 
applying  a  minimum  sampling  period  of 
30  seconds.  This  is  consistent  with  the 
requirement  for  marine  diesel  engines. 
Spark-ignition  engines  generally  don’t 
have  turbochargers  and  they  control 
emissions  largely  by  maintaining  air- 
fuel  ratio.  Spark-ignition  engines  are 
therefore  much  less  prone  to  consistent 
emission  spikes  from  off-cycle  or 
unusual  engine  operation.  We  believe 
the  minimum  30  second  sampling  time 
will  ensure  sufficient  measurement 
accuracy  and  will  allow  for  meaningful 
measurements. 

We  do  not  specify  a  maximum 
sampling  time.  We  expect 
manufacturers  testing  in-use  engines  to 
select  an  approximate  sampling  time 
before  measuring  emissions.  However, 
for  any  sampling  period,  each  30-second 
period  of  operation  would  be  subject  to 
the  NTE  standards.  For  example, 
manufacturers  may  measure  emissions 
for  ten  minutes.  The  engine’s  emissions 
over  the  ten-minute  period  would  need 
to  meet  the  applicable  NTE  standards, 
but  each  30-second  period  of  operation 
during  the  ten-minute  period  should 
also  be  evaluated  to  determine  that  the 
engine  complies. 

(g)  Certification 

We  are  requiring  that  manufacturers 
state  in  their  application  for  certification 
that  their  engines  will  comply  with  the 
NTE  standards  under  any  nominally 
steady-state  combination  of  speeds  and 
loads  within  the  new  NTE  zone  (see 
§  1045.205).  The  manufacturer  must  also 
provide  a  detailed  description  of  all 
testing,  engineering  analysis,  and  other 
information  that  forms  the  basis  for  the 
statement.  This  statement  will  be  based 
on  testing  and,  if  applicable,  other 
research  that  supports  such  a  statement, 
consistent  with  good  engineering 
judgment.  We  will  review  the  basis  for 
this  statement  during  the  certification 
process.  For  marine  diesel  engines,  we 
have  provided  guidance  that 
manufacturers  may  demonstrate 
compliance  with  NTE  standards  by 
testing  their  engines  at  a  number  of 
standard  points  throughout  the  NTE 
zone.  In  addition,  manufacturers  must 
test  at  a  few  random  points  chosen  by 
EPA  prior  to  the  testing. 
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E.  Additional  Certification  and 
Compliance  Provisions 

(1)  Production-Line  Testing 
There  are  several  factors  that  have  led 
us  to  conclude  that  we  should  not 
finalize  production-line  testing 
requirements  for  SD/I  engines  in  this 
rulemaking.  First,  California  ARB  has 
not  yet  adopted  production-line  testing 
requirements  for  these  engines.  Second, 
the  companies  producing  these  engines 
are  predominantly  small  businesses. 
Third,  the  relatively  short  useful  life 
and  small  sales  volumes  limit  the 
overall  emissions  effect  from  these 
engines.  Fourth,  we  are  aware  that 
marine  engines  may  need  additional 
setup  time  for  testing  to  simulate  the 
marine  configuration.  We  do  not 
consider  any  of  these  issues  to  be 
fundamental,  but  we  believe  it  is  best  to 
defer  further  consideration  of  a 
requirement  for  production-line  testing 
until  a  later  rulemaking.  This  would 
allow  us  to  better  understand  the  degree 
of  compliance  with  emission  standards, 
the  effectiveness  of  diagnostic  controls, 
and  California  ARB’s  interest  in 
requiring  production-line  testing. 
However,  we  may  require  the 
manufacturer  to  conduct  a  reasonable 
degree  of  testing  under  Clean  Air  Act 
section  208  if  we  have  reason  to  believe 
that  an  engine  family  does  not  conform 
to  the  regulations.  This  testing  may  take 
the  form  of  a  Selective  Enforcement 
Audit. 

(2)  In-Use  Testing 

Manufacturers  of  OB/PWC  engines 
have  been  required  to  test  in-use 
engines  to  show  that  they  continue  to 
meet  emission  standards.  We 
contemplated  a  similar  requirement  for 
SD/I  engines,  but  have  decided  not  to 
adopt  a  requirement  for  a  manufacturer- 
run  in-use  testing  program  at  this  time. 
Manufacturers  have  pointed  out  that  it 
would  be  very  difficult  to  identify  a 
commercial  fleet  of  boats  that  could  be 
set  up  to  operate  for  hundreds  of  hours 
because  it  is  very  uncommon  for 
commercial  operators  to  have  significant 
numbers  of  SD/I  vessels.  Where  there 
are  commercial  fleets  of  vessels  that 
may  be  conducive  to  accelerated  in-use 
service  accumulation,  these  vessels 
generally  use  outboard  engines. 
Manufacturers  could  instead  hire 
drivers  to  operate  the  boats,  but  this 
may  be  cost-prohibitive.  There  is  also  a 
question  about  access  to  the  engines  for 
testing.  If  engines  need  to  be  removed 
from  vessels  for  testing  in  the  laboratory 
for  some  reason,  it  is  unlikely  that 
owners  will  cooperate. 

While  we  are  not  establishing  a 
program  to  require  manufacturers  to 


routinely  test  in-use  engines,  the  Clean 
Air  Act  allows  us  to  perform  our  own 
testing  at  any  time  with  in-use  engines 
to  evaluate  whether  they  continue  to 
meet  emission  standards  throughout  the 
useful  life.  This  may  involve  either 
laboratory  testing  or  in-field  testing  with 
portable  measurement  equipment.  For 
laboratory  tests,  we  could  evaluate 
compliance  with  either  the  duty-cycle 
standards  or  the  not-to-exceed 
standards.  For  testing  with  engines  that 
remain  installed  on  marine  vessels,  we 
will  evaluate  compliance  with  the  not- 
to-exceed  standards.  In  addition,  as 
described  above  for  production-line 
testing,  we  may  require  manufacturers 
to  perform  a  reasonable  degree  of 
testing.  This  may  include  testing  in-use 
engines. 

(3)  Certification  Fees 
Under  our  current  certification 
program,  manufacturers  pay  a  fee  to 
cover  the  costs  for  various  certification 
and  other  compliance  activities 
associated  with  implementing  the 
emission  standards.  As  explained 
below,  we  are  assessing  EPA’s 
compliance  costs  associated  with  SD/I 
engines  based  on  EPA’s  existing  fees 
regulation.  Section  VI  describes  a  new 
fees  category  we  are  adopting,  based  on 
the  cost  study  methodology  used  in 
establishing  EPA’s  original  fees 
regulation,  for  costs  related  to  the  final 
evaporative  emission  standards  for  both 
vessels  and  equipment  that  are  subject 
to  this  final  rule. 

EPA  established  a  fee  structure  by 
grouping  together  various  manufacturers 
and  industries  into  fee  categories,  with 
an  explanation  that  separation  of 
industries  into  groups  was  appropriate 
to  tailor  the  applicable  fee  to  the  level 
of  effort  expected  for  EPA  to  oversee  the 
range  of  certification  and  compliance 
responsibilities  (69  FR  26222,  May  11, 
2004).  As  part  of  this  process,  EPA 
conducted  a  cost  analysis  to  determine 
the  various  compliance  activities 
associated  with  each  fee  category  and 
EPA’s  associated  annual  cost  burden. 
Once  the  total  EPA  costs  were 
determined  for  each  fee  category,  the 
total  number  of  certificates  involved 
within  a  fee  category  was  added 
together  and  divided  into  the  total  costs 
to  determine  the  appropriate  assessment 
for  each  anticipated  certificate.94  One  of 
the  fee  categories  created  was  for  “Other 
Engines  and  Vehicles,”  which  includes 
marine  engines  (both  compression- 
ignition  and  spark- ignition),  nonroad 
spark-ignition  engines  (above  and  below 


94  See  Cost  Analysis  Document  at  p.  21  associated 
with  the  proposed  fees  rule  ( http://www.epa.gov/ 
otaq/fees.htm). 


19  kW),  locomotive  engines, 
recreational  vehicles,  heavy-duty 
evaporative  systems,  and  heavy-duty 
engines  certified  only  for  sale  in 
California.  These  engine  and  vehicle 
types  were  grouped  together  because 
EPA  planned  a  more  basic  certification 
review  than,  for  example,  for  light-duty 
motor  vehicles. 

EPA  determined  in  the  final  fees 
rulemaking  that  it  was  premature  to 
assess  fees  for  SD/I  engines  since  they 
were  not  yet  subject  to  emission 
standards.  The  fee  calculation 
nevertheless  includes  a  projection  that 
there  will  eventually  be  25  certificates 
of  conformity  annually  for  SD/I  engines. 
We  are  now  formally  including  SD/I 
engines  in  the  “Other  Engines  and 
Vehicles”  category  such  that  the 
baseline  fee  is  $839  for  each  certificate 
of  conformity.  Note  that  we  will 
continue  to  update  assessed  fees  each 
year,  so  the  actual  fee  in  2010  and  later 
model  years  will  depend  on  these 
annual  calculations  (see  §  1027.105). 

(4)  Special  Provisions  Related  to 
Partially  Complete  Engines 

It  is  common  practice  for  one 
company  to  produce  engine  blocks  that 
a  second  company  modifies  for  use  as 
a  marine  engine.  Since  our  regulations 
prohibit  the  sale  of  uncertified  engines, 
we  are  establishing  provisions  to  clarify 
the  status  of  these  engines  and  defining 
a  path  by  which  these  engines  can  be 
handled  without  violating  the 
regulations.  See  Section  VIII.C.l  for 
more  information. 

(5)  Use  of  Engines  Already  Certified  to 
Other  Programs 

In  some  cases,  manufacturers  may 
want  to  use  engines  already  certified 
under  our  other  programs.  Engines 
certified  to  the  emission  standards  for 
highway  applications  in  part  86  or  Large 
SI  applications  in  part  1048  are  meeting 
more  stringent  standards.  We  are 
therefore  allowing  the  pre-existing 
certification  to  be  valid  for  engines  used 
in  marine  applications,  on  the  condition 
that  the  engine  is  not  changed  from  its 
certified  configuration  in  any  way  (see 
§  1045.605).  Manufacturers  will  need  to 
demonstrate  that  fewer  than  five  percent 
of  the  total  sales  of  the  engine  model  are 
for  marine  applications.  There  are  also 
a  few  minor  notification  and  labeling 
requirements  to  allow  for  EPA  oversight 
of  this  provision.  We  are  adopting 
similar  provisions  for  engines  below  19 
kW  that  are  certified  to  Small  SI 
standards  as  described  in  Section  III.C.l. 
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(6)  Import-specific  Information  at 
Certification 

We  are  requiring  additional 
information  to  improve  our  ability  to 
oversee  compliance  related  to  imported 
engines  (see  §  1045.205).  In  the 
application  for  certification,  we  require 
the  following  additional  information:  (1) 
The  port  or  ports  at  which  the 
manufacturer  has  imported  engines  over 
the  previous  12  months,  (2)  the  names 
and  addresses  of  the  agents  the 
manufacturer  has  authorized  to  import 
the  engines,  and  (3)  the  location  of  the 
test  facilities  in  the  United  States  where 
the  manufacturer  will  test  the  engines  if 
we  select  them  for  testing  under  a 
selective  enforcement  audit.  See  Section 
1.3  of  the  Summary  and  Analysis  of 
Comments  for  further  discussion  related 
to  naming  test  facilities  in  the  United 
States. 

(7)  Alternate  Fuels 

See  Section  IV.E.7  for  a  discussion  of 
requirements  that  apply  to  spark- 
ignition  SD/I  engines  that  operate  on 
fuels  other  than  gasoline. 

F.  Small-Business  Provisions 

(1)  Small  Business  Advocacy  Review 
Panel 

On  June  7,  1999,  we  convened  a  Small 
Business  Advocacy  Review  Panel  under 
section  609(b)  of  the  Regulatory 
Flexibility  Act  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (RFA).  The 
purpose  of  the  Panel  was  to  collect  the 
advice  and  recommendations  of 
representatives  of  small  entities  that 
could  be  affected  by  the  proposal  and  to 
report  on  those  comments  and  the 
Panel’s  findings  and  recommendations 
as  to  issues  related  to  the  key  elements 
of  the  Initial  Regulatory  Flexibility 
Analysis  under  section  603  of  the 
Regulatory  Flexibility  Act.  We  re¬ 
convened  the  Panel  on  August  17,  2006 
to  update  our  review  for  the  proposal. 
The  Panel  reports  have  been  placed  in 
the  rulemaking  record  for  this  final  rule. 
Section  609(b)  of  the  Regulatory 
Flexibility  Act  directs  the  review  Panel 
to  report  on  the  comments  of  small 
entity  representatives  and  make  findings 
as  to  issues  related  to  certain  elements 
of  an  initial  regulatory  flexibility 
analysis  (IRFA)  under  RFA  section  603. 
Those  elements  of  an  IRFA  are: 

•  A  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  to  which  the  rule  will 
apply; 

•  A  description  of  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  the  rule, 
including  an  estimate  of  the  classes  of 


small  entities  that  will  be  subject  to  the 
requirements  and  the  type  of 
professional  skills  necessary  for 
preparation  of  the  report  or  record; 

•  An  identification,  to  the  extent 
practicable,  of  all  relevant  Federal  rules 
that  may  duplicate,  overlap,  or  conflict 
with  the  rule;  and 

•  A  description  of  any  significant 
alternative  to  the  rule  that  accomplishes 
the  stated  objectives  of  applicable 
statutes  and  that  minimizes  any 
significant  economic  impact  of  the  rule 
on  small  entities. 

In  addition  to  the  EPA’s  Small 
Business  Advocacy  Chairperson,  the 
Panel  consisted  of  the  Director  of  the 
Assessment  and  Standards  Division  of 
the  Office  of  Transportation  and  Air 
Quality,  the  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
within  the  Office  of  Management  and 
Budget,  and  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

EPA  used  the  size  standards  provided 
by  the  Small  Business  Administration 
(SB A)  at  13  CFR  part  121  to  identify 
small  entities  for  the  purposes  of  its 
regulatory  flexibility  analysis. 

Companies  that  manufacture  internal- 
combustion  engines  and  that  employ 
fewer  than  1000  employees  are 
considered  small  businesses  for  the 
purpose  of  the  RFA  analysis  for  this 
rule.  Equipment  manufacturers,  boat 
builders,  and  fuel  system  component 
manufacturers  that  employ  fewer  than 
500  people  are  considered  small 
businesses  for  the  purpose  of  the  RFA 
analysis  for  this  rule.  Based  on  this 
information,  we  asked  25  companies 
that  met  the  SBA  small  business 
thresholds  to  serve  as  small  entity 
representatives  for  the  duration  of  the 
Panel  process.  Of  these  25  companies, 

13  were  involved  in  the  marine 
industry.  These  companies  represented 
a  cross-section  of  SD/I  engine 
manufacturers,  boat  builders,  and  fuel 
system  component  manufacturers. 

With  input  from  small  entity 
representatives,  the  Panel  reports 
provide  findings  and  recommendations 
on  how  to  reduce  potential  burden  on 
small  businesses  that  may  occur  as  a 
result  of  the  proposed  rule.  The  Panel 
reports  are  included  in  the  rulemaking 
record  for  this  action.  In  light  of  the 
Panel  report,  and  where  appropriate,  we 
proposed  a  number  of  provisions  for 
small  business  SD/I  engine 
manufacturers.  With  this  final  rule  we 
are  adopting  many  of  the  flexibility 
options  proposed  with  some  changes 
due  to  the  different  standards  we  are 
adopting  for  SD/I  high-performance 
engines.  In  addition,  we  are  making  a 
change  to  the  criteria  for  determining 


which  companies  are  eligible  for  the 
flexibility  options.  The  following 
section  describes  the  flexibility  options 
being  adopted  as  part  of  this  final  rule 
and  the  criteria  for  determining  which 
manufacturers  are  eligible. 

(2)  Final  Burden  Reduction  Approaches 
for  Small-Volume  SD/I  Engine 
Manufacturers 

We  are  establishing  several  options 
for  small-volume  SD/I  engine 
manufacturers.  For  purposes  of 
determining  which  engine 
manufacturers  are  eligible  for  the  small 
business  provisions  described  below  for 
SD/I  engine  manufacturers,  we  are 
adopting  a  250  employee  limit.  EPA 
believes  this  limit  will  cover  all  the 
existing  small  business  SD/I  engine 
manufacturers  (as  defined  by  SBA),  but 
places  a  reasonable  limit  on  how  large 
a  company  could  grow  before  they  are 
no  longer  eligible  for  EPA’s  flexibilities 
for  small  volume  engine  manufacturers. 

(a)  Additional  Lead  Time 

As  recommended  in  the  SBAR  Panel 
report  and  as  proposed,  EPA  is 
establishing  an  implementation  date  of 
2011  for  conventional  SD/I  engines 
produced  by  small  volume  engine 
manufacturers.  In  addition,  EPA  is 
establishing  an  implementation  date  of 
2013  for  SD/I  high-performance  engines 
produced  by  small  volume  engine 
manufacturers  (see  §  1045.145). 

(b)  Exhaust  Emission  ABT 

In  the  proposal,  EPA  cited  concerns 
raised  by  small  businesses  that  ABT 
could  give  a  competitive  advantage  to 
large  businesses  and  requested  comment 
on  the  desirability  of  credit  trading 
between  high-performance  and 
conventional  SD/I  marine  engines.  As 
described  earlier  in  Section  III.C.l,  EPA 
is  adopting  different  standards  for  SD/ 

I  high-performance  engines  than 
originally  proposed.  While  we  are 
adopting  aji  averaging,  banking,  and 
trading  (ABT)  credit  program  for 
conventional  SD/I  marine  engines  (see 
part  1045,  subpart  H),  SD/I  high- 
performance  engines  are  required  to 
meet  the  new  standards  without  an  ABT 
program. 

(c)  Early  Credit  Generation  for  ABT 

As  recommended  in  the  SBAR  Panel 

report  and  as  proposed,  we  are  adopting 
an  early  banking  program  in  which 
small  volume  engine  manufacturers  can 
earn  bonus  credits  for  certifying  earlier 
than  required  (see  §  1045.145).  This 
program,  combined  with  the  additional 
lead  time  for  small  businesses,  will  give 
small-volume  SD/I  engine 
manufacturers  ample  opportunity  to 
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bank  emission  credits  prior  to  the 
implementation  date  of  the  standards 
and  will  provide  greater  incentive  for 
more  small  business  engine 
manufacturers  to  introduce  advanced 
technology  earlier  across  the  nation  than 
will  otherwise  occur.  The  ABT  program 
applies  only  to  conventional  SD/I 
engines  so  the  early  credit  provisions 
will  not  apply  to  SD/I  high-performance 
engines. 

(d)  Assigned  Emission  Rates  for  SD/I 
High-Performance  Engines 

In  the  proposal,  EPA  noted  that 
engine  manufacturers  using  emission 
credits  to  comply  with  the  standard  will 
still  need  to  test  engines  to  calculate 
how  many  emission  credits  are  needed. 
To  minimize  this  testing  burden,  we 
proposed  to  allow  manufacturers  to  use 
assigned  baseline  emission  rates  for 
certification  based  on  previously 
generated  emission  data.  As  discussed 
above,  we  are  adopting  less  stringent 
standards  for  SD/I  high-performance 
engines  that  do  not  allow  for  the  use  of 
the  ABT  program  for  demonstrating 
compliance  with  the  standards.  We  are 
not  adopting  baseline  HC+NOx  and  CO 
emission  rates  for  SD/I  high- 
performance  engines  since  the  proposed 
levels  were  higher  than  the  standards 
being  adopted  and  therefore  are  of  no 
use  without  an  ABT  program. 

(e)  Alternative  Standards  for  SD/I  High- 
Performance  Engines 

In  the  proposal,  EPA  cited  concerns 
raised  by  small  businesses  that  catalysts 
had  not  been  demonstrated  on  high- 
performance  engines  and  that  they  may 
not  be  practicable  for  this  application 
and  therefore  requested  comment  on  the 
need  for  and  level  of  alternative 
standards  for  SD/I  high-performance 
engines.  As  described  in  Section  III.C.l, 
we  are  adopting  a  less  stringent  set  of 
exhaust  emission  standards  for  SD/I 
high-performance  engines  than 
originally  proposed. 

In  addition,  as  described  in  Section 
III.C.2,  we  are  not  adopting  NTE 
standards  for  SD/I  high-performance 
engines  (See  §  1045.105).  This  is 
consistent  with  the  SBAR  Panel 
recommendation  that  NTE  standards  not 
apply  to  SD/I  high-performance  engines. 

(f)  Broad  Engine  Families  for  SD/I  High- 
Performance  Engines 

In  the  proposal,  EPA  noted  that  the 
testing  burden  could  be  reduced  by 
using  broader  definitions  of  engine 
families.  As  proposed,  we  are  adopting 
provisions  to  allow  small  businesses  to 
group  all  their  SD/I  high-performance 
engines  into  a  single  engine  family  for 
certification  (see  §  1045.230).  A 


manufacturer  will  need  to  perform 
emission  tests  only  on  the  engine  in  that 
family  that  is  most  likely  to  exceed  an 
emission  standard. 

(g)  Simplified  Test  Procedures  for  SD/I 
High-Performance  Engines 

Existing  testing  requirements  include 
detailed  specifications  for  the 
calibration  and  maintenance  of  testing 
equipment  and  tolerances  for 
performing  the  actual  tests.  For 
laboratory  equipment  and  testing,  these 
specifications  and  tolerances  are 
intended  to  achieve  the  most  repeatable 
results  feasible  given  testing  hardware 
capabilities.  For  SD/I  high-performance 
engines,  EPA  is  adopting  a  provision 
that  allows  for  different  equipment  than 
is  specified  for  the  laboratory  and  with 
less  restrictive  specifications  and 
tolerances  more  typical  of  in-use  testing 
(see  §  1045.501(h)).  These  less 
restrictive  specifications  will  facilitate 
less  expensive  testing  for  businesses, 
with  little  or  no  negative  effect  on  the 
environment.  The  relaxation  on  these 
specifications  is  especially  helpful  for 
testing  high-performance  engines  due  to 
their  high  exhaust  flow  rates, 
temperatures,  and  emission 
concentrations.  This  provision  is 
available  to  all  SD/I  high-performance 
engine  manufacturers,  regardless  of 
business  size. 

(h)  Reduced  Testing  Requirements  for 
SD/I  Engines 

We  are  adopting  provisions  to  allow 
small-volume  engine  manufacturers  to 
use  an  assigned  deterioration  factor  to 
demonstrate  compliance  with  the 
standards  for  certification  rather  than 
doing  service  accumulation  and 
additional  testing  to  measure 
deteriorated  emission  levels  at  the  end 
of  the  regulatory  useful  life  (see 
§  1045.240).  EPA  is  not  specifying  actual 
levels  for  the  assigned  deterioration 
factors  in  this  final  rule.  EPA  intends  to 
analyze  available  emission  deterioration 
information  to  determine  appropriate 
deterioration  factors  for  SD/I  engines. 
The  data  will  likely  include  durability 
information  from  engines  certified  to 
California  ARB’s  standards  and  may 
also  include  engines  certified  early  to 
EPA’s  standards.  Prior  to  the 
implementation  date  for  the  SD/I 
standards,  EPA  will  provide  guidance  to 
engine  manufacturers  specifying  the 
levels  of  the  assigned  deterioration 
factors  for  small-volume  engine 
manufacturers. 

We  proposed  to  exempt  small-volume 
manufacturers  of  SD/I  engines  from  the 
production-line  testing  requirements. 
However,  we  are  dropping  the 
production-line  testing  requirements  for 


all  SD/I  engine  manufacturers. 

Therefore,  no  production-line  testing 
will  be  required  of  any  SD/I  engine 
manufacturer,  whether  large  or  small 
(see  §1045.301). 

(i)  Hardship  Provisions 

We  are  adopting  two  types  of 
hardship  provisions  for  SD/I  engine 
manufacturers,  consistent  with  the 
Panel  recommendations.  EPA  used  the 
SBA  size  standards  for  purposes  of 
defining  “small  businesses”  for  its 
regulatory  flexibility  analysis.  The 
eligibility  criteria  for  the  hardship 
provisions  described  below  reflect 
EPA’s  consideration  of  the  Panel’s 
recommendations  and  a  reasonable 
application  of  existing  hardship 
provisions.  As  has  been  our  experience 
with  similar  provisions  already  adopted, 
we  anticipate  that  hardship  mechanisms 
will  be  used  sparingly.  First,  under  the 
unusual  circumstances  hardship 
provision,  any  manufacturer  subject  to 
the  new  standards  may  apply  for 
hardship  relief  if  circumstances  outside 
their  control  cause  the  failure  to  comply 
and  if  failure  to  sell  the  subject  engines 
or  equipment  or  fuel  system  component 
would  have  a  major  impact  on  the 
company’s  solvency  (see  §  1068.245). 

An  example  of  an  unusual  circumstance 
outside  a  manufacturer’s  control  may  be 
an  “Act  of  God,”  a  fire  at  the 
manufacturing  plant,  or  the  unforeseen 
shutdown  of  a  supplier  with  no 
alternative  available.  The  terms  and 
time  frame  of  the  relief  will  depend  on 
the  specific  circumstances  of  the 
company  and  the  situation  involved.  As 
part  of  its  application  for  hardship,  a 
company  will  be  required  to  provide  a 
compliance  plan  detailing  when  and 
how  it  will  achieve  compliance  with  the 
standards.  This  hardship  provision  will 
be  available  to  all  manufacturers  of 
engines,  equipment,  boats,  and  fuel 
system  components  subject  to  the  new 
standards,  regardless  of  business  size. 

Second,  an  economic  hardship 
provision  allows  small  businesses 
subject  to  the  new  standards  to  petition 
EPA  for  limited  additional  lead  time  to 
comply  with  the  standards  (see 
§  1068.250).  A  small  business  must 
make  the  case  that  it  has  taken  all 
possible  business,  technical,  and 
economic  steps  to  comply,  but  the 
burden  of  compliance  costs  would 
jeopardize  the  company’s  solvency. 
Hardship  relief  could  include 
requirements  for  interim  emission 
reductions  and/or  the  purchase  and  use 
of  emission  credits.  The  length  of  the 
hardship  relief  decided  during  review  of 
the  hardship  application  will  be  up  to 
one  year,  with  the  potential  to  extend 
the  relief  as  needed.  We  anticipate  that 
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one  to  two  years  will  normally  be 
sufficient.  As  part  of  its  application  for 
hardship,  a  company  will  be  required  to 
provide  a  compliance  plan  detailing 
when  and  how  it  will  achieve 
compliance  with  the  standards.  This 
hardship  provision  will  be  available 
only  to  qualifying  small  businesses. 

Because  boat  builders  in  many  cases 
will  depend  on  engine  manufacturers  to 
supply  certified  engines  in  time  to 
produce  complying  boats,  we  are  also 
providing  a  hardship  provision  for  all 
boat  builders,  regardless  of  size,  that 
will  allow  the  builder  to  request  more 
time  if  they  are  unable  to  obtain  a 
certified  engine  and  they  are  not  at  fault 
and  will  face  serious  economic  hardship 
without  an  extension  (see  §  1068.255). 

G.  Technological  Feasibility 

(1)  Level  of  Standards 

Over  the  past  few  years, 
developmental  programs  have 
demonstrated  the  capabilities  of 
achieving  significant  reductions  in 
exhaust  emissions  from  SD/I  engines. 
California  ARB  has  acted  on  this 
information  to  set  an  HC+NOx  emission 
standard  of  5  g/kW-hr  for  SD/I  engines, 
starting  in  2008.  At  this  time,  three 
engine  manufacturers  have  certified  SD/ 
I  engines  to  these  standards.  Chapter  4 
of  the  Final  RIA  presents  data  from 
these  engines  as  well  as  detailed  data  on 
several  developmental  SD/I  engines 
with  catalysts  packaged  within  water- 
cooled  exhaust  manifolds.  Four  of  these 
developmental  engines  were  operated 
with  catalysts  in  vessels  for  480  hours. 
The  remaining  developmental  engines 
were  tested  with  catalysts  that  had  been 
subjected  to  a  rapid-aging  cycle  in  the 
laboratory.  Data  from  these  catalyst- 
equipped  engines  support  the  level  of 
the  standards. 

SD/I  high-performance  engines  have 
very  high  power  outputs,  large  exhaust 
gas  flow  rates,  and  relatively  high 
concentrations  of  hydrocarbons  and 
carbon  monoxide  in  the  exhaust  gases. 
As  a  result,  we  believe  it  is  not  practical 
to  apply  catalyst  technology  to  these 
engines.  We  are  therefore  adopting 
standards  for  SD/I  high-performance 
engines  based  on  the  level  of  control 
that  can  be  expected  from  recalibration 
with  electronically  controlled  fuel 
injection. 

(2)  Implementation  Dates 

We  anticipate  that  manufacturers  will 
use  the  same  catalyst  designs  to  meet 
the  final  standards  that  they  will  use  to 
meet  the  California  ARB  standards  for 
SD/I  engines  in  2008.  We  believe  a 
requirement  to  extend  the  California 
standards  nationwide  after  a  two-year 


delay  allows  manufacturers  adequate 
time  to  incorporate  catalysts  across  their 
product  lines.  Once  the  technology  is 
developed  for  use  in  California,  it  will 
be  available  for  use  nationwide.  In  fact, 
several  engine  models  currently 
certified  to  the  California  standards  are 
already  available  with  catalysts 
nationwide.  As  discussed  above,  we  are 
accommodating  the  transition  to  new 
base  engines  by  agreeing  to  one  year  of 
hardship  relief  for  companies  that 
would  otherwise  need  to  design  and 
certify  an  engine  for  that  one  year  before 
it  becomes  obsolete. 

(3)  Technological  Approaches 

Engine  manufacturers  can  adapt 
readily  available  technologies  to  control 
emissions  from  SD/I  engines. 
Electronically  controlled  fuel  injection 
gives  manufacturers  more  precise 
control  of  the  air/ fuel  ratio  in  each 
cylinder,  thereby  giving  them  greater 
flexibility  in  how  they  calibrate  their 
engines.  With  the  addition  of  an  oxygen 
sensor,  electronic  controls  give 
manufacturers  the  ability  to  use  closed- 
loop  control,  which  is  especially 
valuable  when  using  a  catalyst.  In 
addition,  manufacturers  can  achieve 
HC+NOx  reductions  through  the  use  of 
exhaust  gas  recirculation.  However,  the 
most  effective  technology  for  controlling 
emissions  is  a  three-way  catalyst  in  the 
exhaust  stream. 

In  SD/I  engines,  the  exhaust 
manifolds  are  water-jacketed  and  the 
water  mixes  with  the  exhaust  stream 
before  exiting  the  vessel.  Manufacturers 
add  a  water  jacket  to  the  exhaust 
manifold  to  meet  temperature-safety 
protocol.  They  route  this  cooling  water 
into  the  exhaust  to  protect  the  exhaust 
couplings  and  to  reduce  engine  noise. 
Catalysts  must  therefore  be  placed 
upstream  of  the  point  where  the  exhaust 
and  water  mix-this  ensures  the 
effectiveness  and  durability  of  the 
catalyst.  Because  the  catalyst  must  be 
small  enough  to  fit  in  the  exhaust 
manifold,  potential  emission  reductions 
are  not  likely  to  exceed  90  percent,  as 
is  common  in  land-based  applications. 
However,  as  discussed  in  Chapter  4  of 
the  Final  RIA,  data  on  catalyst-equipped 
SD/I  engines  show  that  emissions  may 
be  reduced  by  70  to  80  percent  for 
HC+NOx  and  30  to  50  percent  for  CO 
over  the  test  cycle.  Larger  reductions, 
especially  for  CO,  have  been  achieved  at 
lower-speed  operation. 

There  have  been  concerns  that  aspects 
of  the  marine  environment  could  result 
in  unique  durability  problems  for 
catalysts.  The  primary  aspects  that 
could  affect  catalyst  durability  are 
sustained  operation  at  high  load, 
saltwater  effects  on  catalyst  efficiency, 


and  thermal  shock  from  cold  water 
coming  into  contact  with  a  hot  catalyst. 
Modern  catalysts  perform  well  at 
temperatures  up  to  1100  °C,  which  is 
much  higher  than  expected  in  a  marine 
exhaust  manifold.  These  catalysts  have 
also  been  shown  to  withstand  the 
thermal  shock  of  being  immersed  in 
water.  More  detail  on  catalyst  durability 
is  presented  in  the  Final  RIA.  In 
addition,  use  of  catalysts  in  automotive, 
motorcycle,  and  handheld  equipment 
has  shown  that  catalysts  can  be 
packaged  to  withstand  vibration  in  the 
exhaust  manifold. 

Manufacturers  already  strive  to  design 
their  exhaust  systems  to  prevent  water 
from  reaching  the  exhaust  ports.  If  too 
much  water  reaches  the  exhaust  ports, 
significant  durability  problems  will 
result  from  corrosion  or  hydraulic  lock. 
As  discussed  in  the  Final  RIA,  industry 
and  government  worked  on  a  number  of 
cooperative  test  programs  in  which 
several  SD/I  engines  were  equipped 
with  catalysts  and  installed  in  vessels  to 
prove  out  the  technology.  Early  in  the 
development  work,  a  study  was 
performed  on  an  SD/I  engine  operating 
in  a  boat  to  see  if  water  was  entering  the 
part  of  the  manifold  where  catalysts  will 
be  installed.  Although  some  water  was 
collected  in  the  exhaust  manifold,  it  was 
found  that  this  water  came  from  water 
vapor  that  condensed  out  of  the 
combustion  products.  This  was  easily 
corrected  using  a  thermostat  to  prevent 
overcooling  from  the  water  jacket. 

Four  SD/I  engines  equipped  with 
catalysts  were  operated  in  vessels  for 
480  hours  in  fresh  water.  This  time 
period  was  intended  to  represent  the 
full  expected  operating  life  of  a  typical 
SD/I  engine.  No  significant  deterioration 
was  observed  on  any  of  these  catalysts, 
nor  was  there  any  evidence  of  water 
reaching  the  catalysts.  In  addition,  the 
catalysts  were  packaged  such  that  the 
exhaust  system  met  industry  standards 
for  maximum  surface  temperatures. 

Testing  has  been  performed  on  one 
engine  in  a  vessel  on  both  fresh  water 
and  saltwater  over  a  test  protocol 
designed  by  industry  to  simulate  the 
worst-case  operation  for  water 
reversion.  No  evidence  was  found  of 
water  reaching  the  catalysts.  After  the 
testing,  the  engine  had  emission  rates 
below  the  HC+NOx  standard.  We  later 
engaged  in  a  test  program  to  evaluate 
three  additional  engines  with  catalysts 
in  vessels  operating  on  saltwater  for 
extended  periods.  Early  in  the  program, 
two  of  the  three  manifolds  experienced 
corrosion  in  the  salt-water  environment 
resulting  in  water  leaks  and  damage  to 
the  catalyst.  These  manifolds  were 
rebuilt  with  guidance  from  experts  in 
the  marine  industry  and  additional 
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hours  were  accumulated  on  the  boats. 
Although  the  accumulated  hours  are 
well  below  the  480  hours  performed  on 
fresh  water,  the  operation  completed 
showed  no  visible  evidence  of  water 
reversion  or  damage  to  the  catalysts. 

Three  SD/I  engine  manufacturers  have 
certified  SD/I  engines  to  the  California 
ARB  standards,  and  some  catalyst- 
equipped  engines  are  available  for 
purchase  nationwide.  Manufacturers 
have  indicated  that  they  have 
successfully  completed  durability 
testing,  including  extended  in-use 
testing  on  saltwater. 

(4)  Regulatory  Alternatives 

In  developing  the  final  emission 
standards,  we  considered  both  what  was 
achievable  without  catalysts  and  what 
could  be  achieved  with  larger,  more 
efficient  catalysts  than  those  used  in  our 
test  programs.  Chapter  4  of  the  Final 
RIA  presents  data  on  SD/I  engines 
equipped  with  exhaust  gas  recirculation 
(EGR).  HC+NOx  emission  levels  below 
10  g/kW-hr  were  achieved  for  each  of 
the  engines.  CO  emissions  ranged  from 
25  to  185  g/kW-hr.  We  believe  EGR  will 
be  a  technologically  feasible  and  cost- 
effective  approach  to  reducing 
emissions  from  SD/I  marine  engines. 
However,  we  believe  greater  reductions 
could  be  achieved  through  the  use  of 
catalysts.  We  considered  basing  an 
interim  standard  on  EGR,  but  were 
concerned  that  this  will  divert 
manufacturers’  resources  away  from 
catalyst  development  and  could  have 
the  effect  of  delaying  emission 
reductions  from  this  sector. 

Several  of  the  marine  engines  with 
catalysts  that  were  tested  as  part  of  the 
development  of  the  standards  had 
HC+NOx  emission  rates  appreciably 
lower  that  5  g/kW-hr,  even  with 
consideration  of  expected  in-use 
emissions  deterioration  associated  with 
catalyst  aging.  However,  we  believe  a 
standard  of  5  g/kW-hr  is  still 
appropriate  given  the  potential 
variability  in  in-use  performance  and  in 
test  data.  The  test  programs  described  in 
Chapter  4  of  the  Final  RIA  did  not 
investigate  larger  catalysts  for  SD/I 
applications.  The  goal  of  the  testing  was 
to  demonstrate  catalysts  that  will  work 
within  the  packaging  constraints 
associated  with  water  jacketing  the 
exhaust  and  fitting  the  engines  into 
engine  compartments  on  boats. 
However,  we  did  perform  testing  on 
engines  equipped  with  both  catalysts 
and  EGR.  These  engines  showed 
emission  results  in  the  2-3  g/kW-hr 
range.  We  expect  that  these  same 
reductions  could  be  achieved  more 
simply  through  the  use  of  larger 
catalysts  or  catalysts  with  higher 


precious  metal  loading.  Past  experience 
indicates  that  most  manufacturers  will 
strive  to  achieve  emission  reductions 
well  below  the  final  standards  to  give 
them  certainty  that  they  will  pass  the 
standards  in-use,  especially  as  catalysts 
on  SD/I  engines  are  a  new  technology. 
Therefore,  we  do  not  believe  it  is 
necessary  at  this  time  to  set  a  lower 
standard  for  these  engines. 

For  SD/I  high-performance  engines, 
we  originally  proposed  a  standard  based 
on  the  use  of  catalysts  and  then 
considered  a  less  stringent  alternative 
based  on  engine  fuel  system  upgrades, 
calibration,  or  other  minor  changes  such 
as  an  air  injection  pump  rather  than 
catalytic  control.  However, 
manufacturers  commented  that  catalysts 
are  not  practical  for  these  engines  due 
to  the  high  exhaust  flow  rates,  high 
emission  rates,  and  short  time  between 
rebuilds.  In  the  final  rule,  we  are 
establishing  standards  that  can  be  met 
through  the  use  of  engine  controls, 
similar  to  the  alternative  standard  that 
was  analyzed  in  the  proposal.  Because 
we  do  not  consider  catalyst-based 
standards  to  be  feasible  for  high- 
performance  engines  at  this  time,  wre 
did  not  model  a  more  stringent 
alternative  for  these  engines. 

(5)  Our  Conclusions 

We  believe  the  final  2010  exhaust 
emission  standards  for  SD/I  engines 
represent  the  greatest  degree  of  emission 
reduction  achievable  in  this  time  frame. 
Manufacturers  of  conventional  SD/I 
engines  can  meet  the  standards  through 
the  use  of  three-way  catalysts  packaged 
in  the  exhaust  systems  upstream  of 
where  the  water  and  exhaust  mix. 
Manufacturers  are  already  selling 
engines  with  this  technology.  By  2010 
there  will  be  widespread  experience  in 
applying  emission  controls  to  a  large 
number  of  engine  models. 

As  discussed  in  Section  VII,  we  do 
not  believe  the  final  standards  will  have 
negative  effects  on  energy,  noise,  or 
safety  and  may  lead  to  some  positive 
effects. 

IV.  Outboard  and  Personal  Watercraft 
Engines 

A.  Overview 

This  section  applies  to  spark-ignition 
outboard  and  personal  watercraft  (OB/ 
PWC)  marine  engines  and  vessels.  OB/ 
PWC  engines  are  currently  required  to 
meet  the  HC+NOx  exhaust  emissions 
and  other  related  requirements  under  40 
CFR  part  91.  As  a  result  of  these 
standards,  manufacturers  have  spent  the 
last  several  years  developing  new 
technologies  to  replace  traditional 
carbureted  two-stroke  engine  designs. 


Many  of  these  technologies  are  capable 
of  emission  levels  well  below  the 
current  standards.  We  are  adopting  new 
HC+NOx  and  CO  exhaust  emission 
standards  for  OB/PWC  marine  engines 
reflecting  the  capabilities  of  these  new 
technologies. 

For  outboard  and  personal  watercraft 
engines,  the  current  emission  standards 
regulate  only  HC+NOx  emissions.  As 
described  in  Section  II,  we  are  making 
the  finding  under  Clean  Air  Act  section 
213(a)(3)  that  Marine  SI  engines  cause 
or  contribute  to  CO  nonattainment  in 
two  or  more  areas  of  the  United  States. 

We  believe  manufacturers  can  use 
readily  available  technological 
approaches  to  design  their  engines  to 
meet  the  new  standards.  In  fact,  as 
discussed  in  Chapter  4  of  the  Final  RIA, 
manufacturers  are  already  producing 
several  models  of  four-stroke  engines 
and  direction-injection  two-stroke 
engines  that  meet  the  new  standards. 

The  most  important  compliance  step  for 
the  standards  will  be  to  retire  high- 
emitting  designs  that  are  still  available 
and  replace  them  with  these  cleaner 
engines.  We  are  not  establishing 
standards  based  on  the  use  of  catalytic 
converters  in  OB/PWC  engines.  While 
this  may  be  an  attractive  technology  in 
the  future,  we  do  not  believe  there  has 
been  sufficient  development  work  on 
the  application  of  catalysts  to  OB/PWC 
engines  to  use  as  a  basis  for  standards 
at  this  time. 

Note  that  we  are  migrating  the 
regulatory  requirements  for  marine 
spark-ignition  engines  from  40  CFR  part 
91  to  40  CFR  part  1045.  Manufacturers 
must  comply  with  the  provisions  in  part 
1045  for  an  engine  once  the  exhaust 
emission  standards  begin  to  apply  in 
2010.  This  gives  us  the  opportunity  to 
update  the  details  of  our  certification 
and  compliance  program  to  be 
consistent  with  the  comparable 
provisions  that  apply  to  other  engine 
categories  and  describe  regulatory 
requirements  in  plain  language.  Most  of 
the  change  in  regulatory  text  provides 
improved  clarity  without  substantially 
changing  procedures  or  compliance 
obligations.  Where  there  is  a  change  that 
warrants  further  attention,  we  describe 
the  need  for  the  change  below. 

Engines  and  vessels  subject  to  part 
1045  are  also  subject  to  the  general 
compliance  provisions  in  40  CFR  part 
1068.  These  include  prohibited  acts  and 
penalties,  exemptions  and  importation 
provisions,  selective  enforcement 
audits,  defect  reporting  and  recall,  and 
hearing  procedures.  See  Section  VIII  of 
the  preamble  to  the  proposed  rule  for 
further  discussion  of  these  general 
compliance  provisions. 
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B.  Engines  Covered  by  This  Rule 

(1)  Definition  of  Outboard  and  Personal 
Watercraft  Engines  and  Vessels 

The  final  standards  are  intended  to 
apply  to  outboard  marine  engines  and 
engines  used  to  propel  personal 
watercraft.  We  are  changing  the 
definitions  of  outboard  and  personal 
watercraft  to  reflect  this  intent.  The 
original  definitions  of  outboard  engine 
and  personal  watercraft  marine  engine 
adopted  in  40  CFR  part  91  are  presented 
below: 

•  Outboard  engine  is  a  Marine  SI 
engine  that,  when  properly  mounted  on 
a  marine  vessel  in  the  position  to 
operate,  houses  the  engine  and  drive 
unit  external  to  the  hull  of  the  marine 
vessel. 

•  Personal  watercraft  engine  (PWC)  is 
a  Marine  SI  engine  that  does  not  meet 
the  definition  of  outboard  engine,  - 
inboard  engine,  or  sterndrive  engine, 
except  that  the  Administrator  in  his  or 
her  discretion  may  classify  a  PWC  as  an 
inboard  or  sterndrive  engine  if  it  is 
comparable  in  technology  and 
emissions  to  an  inboard  or  sterndrive 
engine. 

With  the  implementation  of  catalyst- 
based  standards  for  sterndrive  and 
inboard  marine  engines,  we  believe  the 
above  definitions  could  be  problematic. 
Certain  applications  using  SD/I  engines 
and  able  to  apply  catalyst  control  will 
not  be  categorized  as  SD/I  under  the 
original  definitions  in  at  least  two  cases. 
First,  an  airboat  engine,  which  is  often 
mounted  well  above  the  hull  of  the 
engine  and  used  to  drive  an  aircraft-like 
propeller  could  be  misconstrued  as  an 
outboard  engine.  However,  like 
traditional  sterndrive  and  inboard 
engines,  airboat  engines  are  typically 
derived  from  automotive-based  engines 
without  substantial  modifications  for 
marine  application.  Airboat  engines  can 
use  the  same  technologies  that  are 
available  to  sterndrive  and  inboard 
engines,  so  we  believe  they  should  be 
subject  to  the  same  standards.  To 
address  the  concerns  about  classifying 
airboats,  we  are  changing  the  outboard 
definition  to  specify  that  the  engine  and 
drive  unit  be  a  single,  self-contained 
unit  that  is  designed  to  be  lifted  out  of 
the  water.  This  clarifies  that  air  boats 
are  not  outboard  engines;  air  boats  do 
not  have  engines  and  drive  units  that 
are  designed  to  be. lifted  out  of  the 
water.  We  are  adopting  the  following 
definition: 

•  Outboard  engine  means  an 
assembly  of  a  spark-ignition  engine  and 
drive  unit  used  to  propel  a  marine 
vessel  from  a  properly  mounted  position 
external  to  the  hull  of  the  marine  vessel. 
An  outboard  drive  unit  is  partially 


submerged  during  operation  and  can  be 
tilted  out  of  the  water  when  not  in  use. 

Second,  engines  used  on  jet  boats 
(with  an  open  bay  for  passengers)  have 
size,  power,  and  usage  characteristics 
that  are  very  similar  to  sterndrive  and 
inboard  applications,  but  these  engines 
may  be  the  same  as  OB/PWC  engines, 
rather  than  the  marinized  automotive 
engines  traditionally  used  on  sterndrive 
vessels.  Because  jet  boat  engines  may  be 
the  same  as  OB/PWC  engines,  the 
regulations  classified  them  as  OB/PWC 
engines  unless  the  Agency  classified 
them  as  SD/I  due  to  comparable 
technology  and  emissions  as  SD/I 
engines.  However,  as  explained  in  the 
proposed  rule,  we  believe  classifying 
such  engines  as  personal  watercraft 
engines  is  inappropriate  because  it  wTill 
subject  the  jet  boats  to  less  stringent 
emission  standards  than  other  boats 
with  similar  size,  power,  and  usage 
characteristics,  and  thus  potentially  lead 
to  increased  use  of  high-emitting 
engines  in  these  vessels.  Because  the 
current  regulations  authorize  engines 
powering  jet  boats  to  be  treated  as  SD/ 

I  engines  at  the  discretion  of  the 
Agency,  but  do  not  compel  such 
classification,  we  are  finalizing 
amendments  to  the  definition  to 
explicitly  exclude  jet  boats  and  their 
engines  from  being  treated  as  personal 
watercraft  engines  or  vessels.  Instead, 
we  are  classifying  jet  boat  engines  as 
SD/I  engines. 

The  new  definition  conforms  to  the 
definition  of  personal  watercraft 
established  by  the  International 
Organization  for  Standardization  (ISO 
13590).  This  ISO  standard  excludes 
open-bay  vessels  and  specifies  a 
maximum  vessel  length  of  4  meters.  The 
ISO  standard  for  personal  watercraft 
therefore  excludes  personal  watercraft- 
like  vessels  4  meters  or  greater  and  jet 
boats.  Thus,  engines  powering  such 
vessels  will  be  classified  as  sterndrive/ 
inboard  engines.  We  believe  this 
definition  effectively  serves  to 
differentiate  vessels  in  a  way  that 
groups  propulsion  engines  into 
categories  that  are  appropriate  for 
meeting  different  emission  standards. 
This  approach  is  shown  below  with  the 
corresponding  definition  of  personal 
watercraft  engine.  We  are  making  one 
change  to  the  ISO  definition  for 
domestic  regulatory  purposes;  we  are 
removing  the  word  “inboard”  to  prevent 
confusion  between  PWC  and  inboard 
engines  and  state  specifically  that  a 
vessel  powered  by  an  outboard  marine 
engine  is  not  a  PWC.  We  are  revising  the 
definitions  as  follows: 

•  Personal  watercraft  means  a  vessel 
less  than  4.0  meters  (13  feet)  in  length 
that  uses  an  installed  spark-ignition 


engine  powering  a  water  jet  pump  as  its 
primary  source  of  propulsion  and  is 
designed  with  no  open  load  carrying 
area  that  would  retain  water.  The  vessel 
is  designed  to  be  operated  by  a  person 
or  persons  positioned  on,  rather  than 
within  the  confines  of  the  hull.  A  vessel 
using  an  outboard  engine  as  its  primary 
source  of  propulsion  is  not  a  personal 
watercraft. 

•  Personal  watercraft  engine  means  a 
spark-ignition  engine  used  to  propel  a 
personal  watercraft. 

Section  III.C.3  describes  special 
provisions  that  will  allow 
manufacturers  extra  flexibility  with 
emission  credits  if  they  want  to 
continue  using  outboard  or  personal 
watercraft  engines  in  jet  boats.  These 
engines  will  need  to  meet  the  standards 
for  stern  drive/inboard  engines,  but  we 
believe  it  is  appropriate  for  them  to 
make  this  demonstration  using  emission 
credits  generated  by  other  outboard  and 
personal  watercraft  engines  because 
these  vessels  are  currently  using  these 
engine  types. 

(2)  Exclusions  and  Exemptions 

We  are  maintaining  the  current 
exemptions  for  OB/PWC  engines.  These 
include  the  testing  exemption,  the 
manufacturer-owned  exemption,  the 
display  exemption,  and  the  national- 
security  exemption.  If  the  conditions  for 
an  exemption  are  met,  the  engine  is  not 
subject  to  the  exhaust  emission 
standards.  These  exemptions  are 
described  in  more  detail  in  Section  VIII 
of  the  preamble  to  the  proposed  rule. 

The  Clean  Air  Act  provides  for 
different  treatment  of  engines  used 
solely  for  competition.  In  the  initial 
rulemaking  to  set  standards  for  OB/PWC 
engines,  we  adopted  the  conventional 
definitions  that  excluded  engines  from 
the  regulations  if  they  had  features  that 
were  difficult  to  remove  and  that  made 
it  unsafe,  impractical,  or  unlikely  to  be 
used  for  noncompetitive  purposes.  We 
have  more  recently  taken  the  approach 
in  other  programs  of  more  carefully 
differentiating  competition  and 
noncompetition  models,  and  are 
adopting  these  kinds  of  changes  in  this 
rule.  The  changes  to  the  provisions 
relating  to  competition  engines  apply 
equally  to  all  types  of  Marine  SI 
engines.  See  Section  III.B  and 
§  1045.620  of  the  regulations  for  a  full 
discussion  of  the  new  approach. 

We  are  incorporating  a  new 
exemption  to  address  individuals  who 
manufacture  recreational  marine  vessels 
for  personal  use  as  described  in  Section 
III.B. 2. 

In  the  rulemaking  for  recreational 
vehicles,  we  chose  not  to  apply 
standards  to  hobby  products  by 
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exempting  all  reduced-scale  models  of 
vehicles  that  are  not  capable  of 
transporting  a  person  (67  FR  68242, 
November  8,  2002).  We  are  extending 
that  same  provision  to  OB/PWC  marine 
engines  (see  §  1045.5). 

C.  Final  Exhaust  Emission  Standards 

We  are  requiring  more  stringent 
exhaust  emission  standards  for  new  OB/ 
PWC  marine  engines.  These  standards 
can  be  met  through  expanded  reliance 
on  four-stroke  engines  and  two-stroke 
direct-injection  engines.  This  section 
describes  the  new  requirements  for  OB/ 
PWC  engines  for  controlling  exhaust 


emissions.  See  Section  VI  for  a 
description  of  the  final  requirements 
related  to  evaporative  emissions. 

(1)  Standards  and  Dates 

We  are  requiring  new  HC+NOx 
standards  for  OB/PWC  engines  starting 
in  model  year  2010  that  will  achieve 
more  than  a  60  percent  reduction  from 
the  2006  standards  (see  §  1045.103).  We 
are  also  establishing  new  CO  emission 
standards.  These  standards  will  result  in 
meaningful  CO  reductions  from  many 
engines  and  prevent  CO  from  increasing 
for  engines  that  already  use  technologies 
with  lower  CO  emissions.  The  new 


emission  standards  are  largely  based  on 
certification  data  from  cleaner-burning 
four-stroke  engines  and  two-stroke 
direct-injection  engines  that  are  certified 
under  part  91.  Section  IV.H  discusses 
the  technological  feasibility  of  these 
standards  in  more  detail.  Table  IV-1 
presents  the  exhaust  emission  standards 
for  OB/PWC.  The  HC+NOx  emission 
standards  are  the  same  as  those  adopted 
by  California  ARB  for  2008  and  later 
model  years.  We  are  also  applying  not- 
to-exceed  emission  standards  over  a 
range  of'engine  operating  conditions,  as 
described  in  Section  IV. C. 2. 


Table  IV— 1 :  OB/PWC  Exhaust  Emission  Standards  [g/kW-hr] 


Pollutant 

Power 

Emission  standard 

_ 

HC+NOx  . 

P  <  4.3  kW 

P  >  4.3  kW 
P  <  40  kW 
P>  40  kW 

30.0 

2.1  +  0.09  x  (151  +  557/P0  9)) 

500—5.0  x  P 

300 

CO . . 

Note:  P  =  maximum  engine  power  in  kilowatts  (kW). 


Our  implementation  date  allows  two 
additional  years  beyond  the 
implementation  date  of  the  same 
standards  in  California.  Manufacturers 
generally  sell  their  lower-emission 
engines,  which  are  already  meeting  the 
2008  California  standards,  nationwide. 
However,  the  additional  time  will  give 
manufacturers  time  to  address  any 
models  that  may  not  meet  the  upcoming 
California  standards  or  are  not  sold  in 
California.  This  also  accommodates  the 
lead  time  concerns  with  the  timing  of 
this  final  rule  as  expressed  by  the 
commenters. 

The  emission  standards  apply  at  the 
range  of  atmospheric  pressures 
represented  by  the  test  conditions 
specified  in  part  1065.  This  includes 
operation  at  elevated  altitudes.  Since 
not  all  engines  have  electronic  engines 
with  feedback  controls  to  incorporate 
altitude  compensation,  we  are  taking  the 
same  approach  here  as  for  Small  SI 
engines  where  a  similar  dynamic  is  in 
place.  Specifically,  we  are  requiring  that 
all  engines  must  comply  with  emission 
standards  in  the  standard  configuration 
(i.e.,  without  an  altitude  kit)  at 
barometric  pressures  above  94.0  kPa, 
which  corresponds  to  altitudes  up  to 
about  2,000  feet  above  sea  level  (see  . 

§  1045.115).  This  will  ensure  that  all 
areas  east  of  the  Rocky  Mountains  and 
most  of  the  populated  areas  in  Pacific 
Coast  states  will  have  compliant  engines 
without  depending  on  engine 
adjustments.  This  becomes  more 
important  as  we  anticipate 
manufacturers  increasingly  relying  on 
technologies  that  are  sensitive  to 


controlling  air-fuel  ratio  for  reducing 
emissions.  For  operation  at  higher 
altitudes,  manufacturers  may  rely  on  an 
altitude  kit  that  allows  their  engines  to 
meet  emission  standards  at  higher 
elevations.  In  this  case,  engine 
manufacturers  must  describe  the  kit 
specifications  in  their  application  for 
certification  and  identify  in  the  owner’s 
manual  the  altitude  ranges  for  proper 
engine  performance  and  emission 
control  that  are  expected  with  and 
without  the  altitude  kit.  The  owner’s 
manual  must  also  state  that  operating 
the  engine  with  the  wrong  engine 
configuration  at  a  given  altitude  may 
increase  its  emissions  and  decrease  fuel 
efficiency  and  performance.  The 
regulations  specify  that  owners  may 
follow  the  manufacturer’s  instructions 
to  modify  their  engines  with  altitude 
kits  without  violating  the  tampering 
prohibition.  See  Section  IV.E.8  for 
further  discussion  related  to  the 
deployment  of  altitude  kits  where  the 
manufacturers  rely  on  them  for 
operation  at  higher  altitudes. 

The  new  standards  include  the  same 
general  provisions  that  apply  today.  For 
example,  engines  must  control 
crankcase  emissions.  The  regulations 
also  require  compliance  over  the  full 
range  of  adjustable  parameters  and 
prohibit  the  use  of  defeat  devices.  (See 
§1045.115.) 

(2)  Not-to-Exceed  Standards 

We  are  adopting  emission  standards 
that  apply  over  an  NTE  zone.  The  NTE 
standards  are  in  the  form  of  a  multiplier 
times  the  duty-cycle  standard  for 


HC+NOx  and  for  CO  (see  §  1045.105). 
Section  IV.D.5  gives  an  overview  of  the 
NTE  standards  and  compliance 
provisions  and  describes  the  NTE  test 
procedures. 

Manufacturers  commented  that 
certification  to  the  NTE  standards 
requires  additional  testing  even  for 
engine  models  that  are  currently 
certified  to  emission  levels  below  the 
new  duty-cycle  based  standards.  In 
addition,  they  expressed  concern  that 
they  may  need  to  recalibrate  existing 
engine  models  to  meet  the  NTE 
standards.  Manufacturers  commented 
that  this  would  not  be  possible  by  2010 
because  of  the  large  number  of  engine 
models.  For  most  engines, 
manufacturers  carry  over  preexisting 
certification  test  data  from  year  to  year. 
Manufacturers  commented  that 
additional  time  would  be  necessary  to 
retest,  and  potentially  recalibrate,  all 
these  engines  for  certification  to  the 
NTE  standards.  To  address  these  issues 
regarding  lead  time  needed  to  retest 
these  engines,  we  are  not  applying  the 
NTE  standards  for  2010-2012  model 
-year  engines  that  are  certified  using 
preexisting  data  (i.e.,  carryover  engine 
families).  For  new  engine  models, 
manufacturers  indicated  that  they  will 
be  able  to  perform  the  NTE  testing  and 
duty-cycle  testing  as  part  of  their  efforts 
to  certify  to  the  new  standards. 
Therefore  the  primary  implementation 
date  of  2010  applies  to  these  engines. 
Beginning  in  the  2013  model  year,  all 
conventional  OB/PWC  engines  must  be 
certified  to  meet  the  NTE  standards. 
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This  NTE  approach  complements  the 
weighted  modal  emission  tests  included 
in  this  rule.  These  steady-state  duty 
cycles  and  standards  are  intended  to 
establish  average  emission  levels  over 
several  discrete  modes  of  engine 
operation.  Because  it  is  an  average, 
manufacturers  design  their  engines  with 
emission  levels  at  individual  points 
varying  as  needed  to  maintain 
maximum  engine  performance  and  still 
meet  the  engine  standard.  The  NTE 
limit  will  be  an  additional  requirement. 

It  is  intended  to  ensure  that  emission 
controls  function  with  relative 
consistency  across  the  full  range  of 
‘expected  operating  conditions. 

(3)  Emission  Credit  Programs 

Engine  manufacturers  may  use 
emission  credits  to  meet  OB/PWC 
standards  under  part  91.  We  are 
adopting  an  ABT  program  for  the  new 
HC+NOx  emission  standards  that  is 
similar  to  the  previous  program  (see  part 
1045,  subpart  H).  A  description  of  the 
ABT  provisions  for  the  new  OB/PWC 
standards  is  described  below. 

OB/PWC  engine  manufacturers  that 
have  generated  HC+NOx  credits  under 
the  2006  standards  will  be  able  to  use 
those  credits  to  demonstrate  compliance 
with  the  new  HC+NOx  standards  being 
adopted  in  this  final  rule.  The  credits 
generated  under  the  2006  standards  are 
subject  to  a  three-year  credit  life. 
Therefore,  a  manufacturer  will  be  able 
to  use  those  credits  for  demonstrating 
compliance  with  the  new  standards  as 
long  as  the  credits  have  not  expired. 

We  are  allowing  an  indefinite  life  for 
emission  credits  earned  under  the  new 
standards  for  OB/PWC  engines.  We 
consider  these  emission  credits  to  be 
part  of  the  overall  program  for 
complying  with  standards.  Given  that 
we  may  consider  further  reductions 
beyond  these  standards  in  the  future,  we 
believe  it  will  be  important  to  assess  the 
ABT  credit  situation  that  exists  at  the 
time  any  further  standards  are 
considered.  Emission  credit  balances 
will  be  part  of  the  analysis  for 
determining  the  appropriate  level  and 
timing  of  new  standards,  consistent 
with  the  statutory  requirement  to 
establish  standards  that  represent  the 
greatest  degree  of  emission  reduction 
achievable,  considering  cost,' safety,  lead 
time,  and  other  factors.  If  we  were  to 
allow  the  use  of  credits  generated  under 
the  standards  adopted  in  this  rule  to 
meet  more  stringent  standards  adopt  in 
a  future  rulemaking,  we  may  need  to 
adopt  emission  standards  at  more 
stringent  levels  or  with  an  earlier  start 
date  than  we  would  absent  the 
continued  use  of  existing  emission 
credits,  depending  on  the  level  of 


emission  credit  banks.  Alternatively,  we 
may  adopt  future  standards  without 
allowing  the  use  of  existing  emission 
credits. 

We  are  adopting  the  equation  for 
calculating  emission  credits  for  OB/ 

PWC  engines  as  proposed.  This 
equation  represents  a  simpler 
calculation  than  is  currently  used  for 
OB/PWC  engines  and  is  based  on  the 
equation  that  is  common  in  many  of  our 
other  ABT  programs.  The  primary 
difference  is  that  the  regulatory  useful 
life  will  be  used  in  the  credit  calculation 
rather  than  a  discounted  useful  life 
function  based  on  engine  type  and 
power  rating.  In  addition,  the  emission 
credits  will  be  reported  in  units  of 
kilograms  rather  than  grams. 

We  are  also  adopting  an  averaging 
program  for  CO  emissions.  Under  this 
program,  manufacturers  can  generate 
credits  with  engine  families  that  have 
FELs  below  the  CO  emission  standard  to 
be  used  for  engine  families  in  their 
product  line  in  the  same  model  year  that 
are  above  the  CO  standard.  However,  we 
are  not  establishing  a  banking  program 
for  CO  emissions.  As  noted  in  the 
proposal,  we  are  concerned  that  a 
hanking  program  could  result  in  a  large 
accumulation  of  credits  based  on  a 
given  company’s  mix  of  engine 
technologies.  Furthermore,  because  we 
generally  allow  trading  only  with 
banked  credits,  we  are  not  allowing 
trading  of  CO  emission  credits. 

EPA  proposed  that  manufacturers 
would  not  be  able  to* earn  credits  for  one 
pollutant  while  using  credits  to  comply 
with  the  emissions  standard  for  another 
pollutant.  We  are  dropping  that 
provision  for  the  final  rule.  The 
proposed  restriction  was  modeled  on 
similar  requirements  in  other  ABT 
programs  where  there  was  concern  that 
a  manufacturer  could  use  technologies 
to  reduce  one  pollutant  while  increasing 
another  pollutant.  The  types  of 
technologies  manufacturers  are 
expected  to  use  to  comply  with  the  new 
standards  include  direct-injection  two- 
stroke  engines  or  four-stroke  engines. 
Both  of  these  technologies  should  result 
in  reductions  in  both  HC+NOx 
emissions  and  CO  emissions  compared 
to  current  designs.  While  the 
technologies  are  expected  to  reduce 
both  HC+NOx  emissions  and  CO 
emissions,  there  could  be  situations 
where  these  technologies  are  capable  of 
meeting  one  of  the  emission  standards 
but  not  the  other.  EPA  does  not  want  to 
preclude  such  engines  from  being  able 
to  certify  using  the  provisions  of  the 
ABT  program  and  is  therefore  dropping 
the  proposed  restriction  from  the  final 
rule. 


For  OB/PWC  engines  subject  to  the 
new  emission  standards,  we  are 
adopting  FEL  caps  to  prevent  the  sale  of 
very  high-emitting  engines.  For 
HC+NOx,  the  FEL  cap  will  be  the 
applicable  2006  and  later  model  year 
HC+NOx  standard,  which  is  dependent 
on  the  average  power  of  an  engine 
family.  For  CO,  the  FEL  cap  will  be  150 
g/kW-hr  above  the  newly  adopted  CO 
standard,  which  is  also  dependent  on 
the  average  power  of  an  engine  family. 
We  believe  these  FEL  caps  will  allow  a 
great  deal  of  flexibility  for 
manufacturers  using  credits,  but  will 
require  manufacturers  to  stop  producing 
engines  that  emit  pollutants  at 
essentially  uncontrolled  levels. 

We  are  specifying  that  OB/PWC 
engines  are  in  a  separate  averaging  set 
from  SD/I  engines,  with  an  exception  for 
certain  jet  boat  engines.  This  means  that 
credits  earned  by  OB/PWC  engines  may 
be  used  only  to  offset  higher  emissions 
from  other  OB/PWC  engines.  Likewise, 
credits  earned  by  SD/I  engines  may  be 
used  only  to  offset  higher  emissions 
from  other  SD/I  engines.  As  described  in 
Section  III.C.2,  manufacturers  will  be 
able  to  use  credits  generated  from  OB/ 
PWC  engines  to  demonstrate  that  their 
jet  boat  engines  meet  the  HC+NOx  and 
CO  standards  for  SD/I  engines  if  the 
majority  of  units  sold  in  the  United 
States  from  those  related  OB/PWC 
engine  families  are  sold  for  use  as  OB/ 
PWC  engines. 

Finally,  manufacturers  may  include  as 
part  of  their  federal  credit  calculation 
the  sales  of  engines  in  California  as  long 
as  they  don’t  separately  account  for 
those  emission  credits  under  the 
California  regulations.  We  originally 
proposed  to  exclude  engines  sold  in 
California  that  are  subject  to  the 
California  ARB  standards.  However,  we 
consider  California’s  current  HC+NOx 
standards  to  be  equivalent  to  those  we 
are  adopting  in  this  rulemaking,  so  we 
would  expect  a  widespread  practice  of 
producing  and  marketing  50-state 
products.  Therefore,  as  long  as  a 
manufacturer  is  not  generating  credits 
under  California’s  averaging  program  for 
OB/PW'C  engines,  we  would  allow 
manufacturers  to  count  those  engines 
when  calculating  credits  under  EPA’s 
program.  This  is  consistent  with  how 
EPA  allows  credits  to  be  calculated  in 
other  nonroad  sectors,  such  as 
recreational  vehicles. 

(4)  Durability  Provisions 

We  are  keeping  the  useful  life  periods 
from  40  CFR  part  91.  The  specified 
useful  life  for  outboard  engines  is  10 
years  or  350  hours  of  operation, 
whichever  comes  first.  The  useful  life 
for  personal  watercraft  engines  is  5 
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years  or  350  hours  of  operation, 
whichever  comes  first.  (See  §  1045.103.) 

We  are  updating  the  specified 
emissions  warranty  periods  for  outboard 
and  personal  watercraft  engines  to  align 
with  our  other  emission  control 
progratns  (see  §  1045.120).  Most 
nonroad  engines  have  emissions 
warranty  periods  that  are  half  of  the 
total  useful  life  period.  Accordingly,  the 
new  warranty  period  for  outboard 
engines  is  five  years  or  175  hours  of 
operation,  whichever  comes  first.  The 
new  warranty  period  for  personal 
watercraft  engines  is  30  months  or  175 
hours,  whichever  comes  first.  This 
contrasts  somewhat  with  the  currently 
specified  warranty  period  of  200  hours 
or  two  years  (or  three  years  for  specified 
major  emission  control  components). 

The  new  approach  will  slightly  decrease 
the  warranty  period  in  terms  of  hours, 
but  will  somewhat  increase  the  period 
in  terms  of  calendar  years  (or  months). 

If  the  manufacturer  offers  a  longer 
mechanical  warranty  for  the  engine  or 
any  of  its  components  at  no  additional 
charge,  we  are  requiring  that  the 
emission-related  warranty  for  the 
respective  engine  or  component  must  be 
extended  by  the  same  amount.  The 
emission-related  warranty  includes 
components  related  to  controlling 
exhaust,  evaporative,  and  crankcase 
emissions  from  the  engine.  This 
approach  to  setting  warranty 
requirements  is  consistent  with 
provisions  that  apply  in  most  other 
programs  for  nonroad  engines. 

We  are  keeping  the  requirements 
related  to  demonstrating  the  durability 
of  emission  controls  for  purposes  of 
certification  (see  §  1045.235,  §  1045.240, 
and  §  1045.245).  Manufacturers  must 
run  engines  long  enough  to  develop  and 
justify  full-life  deterioration  factors. 

This  allows  manufacturers  to  generate  a 
deterioration  factor  that  helps  ensure 
that  the  engines  will  continue  to  control 
emissions  over  a  lifetime  of  operation. 
The  new  requirement  to  generate 
deterioration  factors  for  CO  emissions  is 
the  same  as  that  for  HC+NOx  emissions. 
For  the  HC+NOx  standard,  we  are 
requiring  that  manufacturers  use  a 
single  deterioration  factor  for  the  sum  of 
HC  and  NOx  emissions.  However,  if 
manufacturers  get  our  approval  to 
establish  a  deterioration  factor  on  an 
engine  that  is  tested  with  service 
accumulation  representing  less  than  the 
full  useful  life  for  any  reason,  we  will 
require  separate  deterioration  factors  for 
HC  and  NOx  emissions.  The  advantage 
of  a  combined  deterioration  factor  is 
that  it  can  account  for  an  improvement 
in  emission  levels  with  aging.  However, 
for  engines  that  have  service 
accumulation  representing  less  than  the 


full  useful  life,  we  believe  it  is  not 
appropriate  to  extrapolate  measured 
values  indicating  that  emission  levels 
for  a  particular  pollutant  will  decrease. 

Under  the  current  regulations, 
emission-related  maintenance  is  not 
allowed  during  service  accumulation  to 
establish  deterioration  factors.  The  only 
maintenance  that  may  be  done  must  be 

(1)  regularly  scheduled,  (2)  unrelated  to 
emissions,  and  (3)  technologically 
necessary.  This  typically  includes 
changing  engine  oil,  oil  filter,  fuel  filter, 
and  air  filter.  In  addition,  we  are 
specifying  that  manufacturers  may  not 
schedule  critical  emission-related 
maintenance  during  the  useful  life 
period  (see  §  1045.125).  This  will 
prevent  manufacturers  from  designing 
engines  with  emission  controls  that 
depend  on  scheduled  maintenance  that 
is  not  likely  to  occur  with  in-use 
engines. 

D.  Changes  to  OB/PWC  Test  Procedures 

We  are  making  a  number  of  minor 
changes  to  the  test  procedures  for  OB/ 
PWC  to  make  them  more  consistent 
with  the  test  procedures  for  other 
nonroad  spark-ignition  engines.  These 
test  provisions  will  apply  to  SD/I 
marine  engines  as  well. 

(1)  Duty  Cycle 

A  duty  cycle  is  the  set  of  modes 
(engine  speed  and  load)  over  which  an 
engine  is  operated  during  a  test.  For 
purposes  of  exhaust  emission  testing, 
we  are  keeping  the  duty  cycle  specified 
for  OB/PWC  engines,  with  two 
adjustments  (see  §  1045.505).  First,  we 
are  requiring  that  manufacturers  may 
choose  to  run  the  specified  duty  cycle 
as  a  ramped-modal  cycle.  Second,  we 
are  changing  the  low-power  test  mode 
from  a  specified  25  percent  load 
condition  to  25.3  percent  load,  which 
will  complete  the  intended  alignment 
with  the  E4  duty  cycle  adopted  by  the 
International  Organization  for 
Standardization. 

(2)  Maximum  Test  Speed 

The  definition  of  maximum  test 
speed,  where  speed  is  the  angular 
velocity  of  an  engine’s  crankshaft 
(usually  expressed  in  revolutions  per 
minute,  or  rpm),  is  an  important  aspect 
of  the  duty  cycles  for  testing.  Engine 
manufacturers  currently  declare  the 
rated  speeds  for  their  engines  and  then 
used  the  rated  speed  as  the  maximum 
speed  for  testing.  However,  we  have 
established  an  objective  procedure  for 
measuring  this  engine  parameter  to  have 
a  clearer  reference  point  for  an  engine’s 
maximum  test  speed.  This  is  important 
to  ensure  that  engines  are  tested  at 
operating  points  that  correspond  with 


in-use  operation.  This  also  helps  ensure 
that  the  NTE  zone  is  appropriately 
matched  to  in-use  operating  conditions. 

We  are  defining  the  maximum  test 
speed  for  any  engine  to  be  the  single 
point  on  an  engine’s  maximum-power 
versus  speed  curve  that  lies  farthest 
away  from  the  zero-power,  zero-speed 
point  on  a  normalized  maximum-power 
versus  speed  plot.  In  other  words, 
consider  straight  lines  drawn  between 
the  origin  (speed  =  0,  load  =  0)  and  each 
point  on  an  engine’s  normalized 
maximum-power  versus  speed  curve. 

The  nominal  value  of  maximum  test 
speed  is  defined  at  that  point  where  the 
length  of  this  line  reaches  its  maximum 
value. 

The  engine  mapping  procedures  in 
part  1065  that  we  referenced  in  the 
proposal  allow  manufacturers  to  declare 
a  value  for  maximum  test  speed  that  is 
within  2.5  percent  of  the  calculated  (or 
measured)  nominal  value.  Based  on  the 
manufacturers’  descriptions  of  the  way 
they  instruct  boat  builders  to  match 
propellers  to  their  engines,  we  have 
included  in  the  final  rule  a  special 
allowance  for  manufacturers  to  declare 
a  value  for  maximum  test  speed  that  is 
up  to  500  rpm  below  the  calculated 
value.  This  equates  to  about  8  percent 
of  the  calculated  value  for  most  engines; 
however,  we  would  never  expect 
manufacturers  to  select  a  value  for 
maximum  test  speed  that  is  above  the 
nominal  value,  so  the  total  allowable 
range  is  not  much  greater  than  for  other 
engines.  We  also  note  that  the  maximum 
test  speed  for  a  four-stroke  engine  that 
remains  installed  in  a  vessel  is  the 
highest  engine  speed  that  can  occur.  As 
long  as  the  propeller  matching  and  other 
vessel  characteristics  do  not  take  the 
engine  outside  of  the  manufacturer’s 
specified  range,  the  engine  would  need 
to  meet  the  Not-to-Exceed  standards 
based  on  the  in-use  value  for  maximum 
test  speed.  These  provisions  related  to 
maximum  test  speed  apply  equally  to 
OB/PWC  engines  and  SD/I  engines. 

(3)  40  CFR  Part  1065 

We  are  requiring  that  OB/PWC 
engines  certified  to  the  new  exhaust 
emission  standards  use  the  test 
procedures  in  40  CFR  part  1065  instead 
of  those  in  40  CFR  part  91. 95  Part  1065 
includes  detailed  laboratory  and 
equipment  specifications  and 
procedures  for  equipment  calibration 
and  emission  measurements.  These  new 
procedures  will  apply  starting  with  the 
introduction  of  new  exhaust  standards, 

95  See  our  previous  rulemakings  related  to  40  CFR 
part  1065  for  more  information  about  the  changes 
in  test  provisions  (70  FR  40420,  July  13,  2005  and  , 
67  FR  68242,  November  8,  2002). 
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though  we  will  allow  manufacturers  to 
start  using  these  new  procedures  earlier 
as  an  alternative  procedure.  The 
procedures  in  part  1065  include 
updated  provisions  to  account  for  newer 
measurement  technologies  and 
improved  calculation  and  corrections 
procedures.  Part  1065  also  specifies 
more  detailed  provisions  related  to 
alternate  procedures,  including  a 
requirement  to  conduct  testing 
representative  of  in-use  operation.  In 
many  cases,  we  allow  carryover  of 
emission  test  data  from  one  year  to 
another.  After  the  implementation  of  the 
new  standards,  we  will  allow  the 
carryover  of  any  test  data  generated 
prior  to  2009  under  the  test  procedures 
in  40  CFR  part  91. 

(4)  Engine  Break-in 

Testing  new  engines  requires  a  period 
of  engine  operation  to  stabilize  emission 
levels.  The  regulations  specify  two 
separate  figures  for  break-in  periods. 
First,  for  certification,  we  establish  a 
limit  on  how  much  an  engine  may 
operate  and  still  be  considered  a  “low- 
hour”  engine.  The  results  of  testing  with 
the  low-hour  engine  are  compared  with 
a  deteriorated  value  after  some  degree  of 
service  accumulation  to  establish  a 
deterioration  factor.  For  Large  SI 
engines,  we  require  that  low-hour  test 
engines  have  no  more  than  300  hours  of 
engine  operation.  However,  given  the 
shorter  useful  life  for  marine  engines, 
this  will  not  make  for  a  meaningful 
process  for  establishing  deterioration 
factors,  even  if  there  is  a  degree  of 
commonality  between  the  two  types  of 
engines.  We  are  requiring  that  low-hour 
marine  spark-ignition  engines  generally 
have  no  more  than  30  hours  of  engine 
operation  (see  §  1045.801).  This  allows 
some  substantial  time  for  break-in, 
stabilization,  and  running  multiple 
tests,  without  approaching  a  significant 
fraction  of  the  useful  life.  The  current 
regulation  in  part  91  specifies  that 
manufacturers  perform  the  low-hour 
measurement  after  no  more  than  12 
hours  of  engine  operation  (see 
§  91.408(a)(1)).  The  new  allowance  for 


up  to  30  hours  of  engine  operation  is 
consistent  with  what  we  have  done  for 
recreational  vehicles  and  will  give 
manufacturers  more  time  to  complete  a 
valid  low-hour  test. 

For  production-line  testing  there  is 
also  a  concern  about  how  long  an  engine 
should  operate  to  reach  a  stabilized 
emission  level.  We  are  keeping  the 
provision  in  part  91  that  allows  for  a 
presumed  stabilization  period  of  12 
hours  (see  §  90.117(a)).  We  believe  12 
hours  is  sufficient  to  stabilize  the 
emissions  from  the  engine. 

(5)  Not-to-Exceed  Test  Procedures  and 
Standards 

Section  III.D.2  discusses  the  general 
concept  and  approach  behind  NTE 
standards  for  Marine  SI  engines.  In 
addition,  Section  III.D.2  presents 
specific  zones  and  limits  for  catalyst- 
equipped  marine  engines.  We  are 
applying  the  same  general  NTE  testing 
provisions  to  OB/PWC  engines, 
including  the  same  broad  NTE  zone  and 
ambient  conditions  (see  §  1045.515). 

We  anticipate  that  most  OB/PWC 
engines  subject  to  the  NTE  standards 
will  use  engine-based  controls  to  meet 
the  exhaust  emission  standards.  For  that 
reason,  this  discussion  focuses  on  the 
NTE  zone  and  subzones  for  engines  not 
equipped  with  catalysts.  Data  presented 
in  Chapter  4  of  the  RIA  suggests  that  the 
emissions  characteristics  of  marine 
engines  are  largely  dependent  on 
technology  type.  Four-stroke  engines 
tend  to  have  relatively  constant 
emission  levels  throughout  the  NTE 
zone.  In  contrast,  two-stroke  engines 
tend  to  have  high  variability  in 
emissions,  not  only  within  the  NTE 
zone  but  between  different  engine 
designs  as  well.  Therefore,  we 
developed  separate  NTE  approaches  and 
standards  for  four-stroke  and  two-stroke 
engines.  These  approaches  and 
standards  are  discussed  below. 

(a)  Four-Stroke  Marine  Engines 

The  NTE  approach  for  four-stroke 
marine  engines  without  catalysts  is 
similar  to  that  for  catalyst-equipped 


engines  as  described  in  Section  III.  We 
are  applying  the  same  NTE  zone; 
however,  we  are  establishing  different 
subzones  and  emission  limits  based  on 
data  presented  in  the  Final  RIA. 

Emission  data  for  four-stroke  marine 
engines  suggest  that  brake-specific 
emission  rates  are  relatively  constant 
throughout  the  NTE  zone.  One 
exception  is  slightly  higher  HC+NOx 
emissions  at  low  power.  To  account  for 
this,  we  are  subdividing  the  NTE  zone 
to  have  a  low-power  subzone  below  50 
percent  of  maximum  test  speed.  In  this 
low-power  subzone,  the  HC+NOx  NTE 
limit  is  1.6,  while  it  is  1.4  for  the 
remainder  of  the  NTE  zone.  The  CO 
NTE  limit  is  1.5  throughout  the  NTE 
zone.  Figure  IV-1  presents  the  NTE 
zone  and  subzones.  These  limits  would 
apply  to  all  non-catalyzed  four-stroke 
engines.  See  Section  III.D.2  for  a 
detailed  discussion  of  NTE 
requirements  that  apply  for  catalyst- 
equipped  engines  (including  OB/PWC 
engines). 

As  discussed  above  in  Section  IV.C.2, 
we  are  providing  extra  lead  time  for 
2010-2012  model  year  engines  certified 
using  preexisting  data.  The  purpose  of 
this  provision  is  to  allow  testing  and 
calibration  work  to  better  fit  into 
product  development  cycles.  We  have 
received  an  indication  that  a  small 
subset  of  existing  outboard  engines  may 
need  additional  time  to  meet  the  1.4 
NTE  limit  at  mid-range  speeds  due  to 
technological  challenges  associated  with 
high-power  supercharging. 
Manufacturers  have  indicated  that  a 
slightly  higher  limit  of  1.6  would  be 
feasible  in  the  2013  time  frame,  but 
additional  time  would  be  needed  for 
hardware  changes  to  meet  the  1.4  limit. 
To  address  this  issue,  we  are 
temporarily  expanding  Subzone  2  to 
include  mid-range  speeds  up  to  70 
percent  of  maximum  test  speed  for 
supercharged  outboard  engines  greater 
than  150  kW.  Beginning  with  the  2015 
model  year,  these  engines  would  be 
subject  to  the  same  NTE  zone  and 
standards  as  other  four-stroke  engines. 
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Figure  IV-2:  NTE  Zone  and  Subzones  for  Four-Stroke  Engines  without  Catalysts 


(b)  Two-Stroke  Marine  Engines 

The  emission  data  presented  in 
Chapter  4  of  the  Final  RIA  for  two- 
stroke  direct-injection  marine  engines 
suggest  that  these  engines  have  high 
variability  in  emissions,  not  only  within 
the  NTE  zone  but  between  different 
engine  designs  as  well.  Due  to  this 
variability,  we  do  not  believe  that  a  flat 
(or  stepped)  limit  in  the  NTE  zone  could 
be  effectively  used  to  establish 
meaningful  standards  for  these  engines. 
At  the  same  time,  we  continue  to 
believe  that  NTE  standards  are  valuable 
for  facilitating  in-use  testing.  We 
therefore  developed  a  weighted  NTE 
approach  specifically  for  these  engines. 
In  the  long  term,  we  may  consider 
further  emission  reductions  based  on 
catalytic  control  applied  to  OB/PWC 
engines.  In  this  case,  we  would  revisit 
the  appropriateness  of  the  weighted 


NTE  approach  in  the  context  of  those 
standards. 

Under  the  weighted  NTE  approach, 
emission  data  is  collected  at  five  test 
points.  These  test  points  are  idle,  full 
power,  and  the  speeds  specified  in 
Modes  2  through  4  of  the  5-mode  duty 
cycle.  Similar  to  the  5-mode  duty  cycle, 
the  five  test  points  are  weighted  to 
achieve  a  composite  value.  This 
composite  value  must  be  no  higher  than 
1.2  times  the  FEL  for  that  engine  family. 

The  difference  in  this  approach  from 
the  5-mode  duty  cycle  is  that  the  test 
torque  is  not  specified.  During  an  in-use 
test,  the  engine  would  be  set  to  the 
target  speed  and  the  torque  value  would 
be  allowed  to  float.  The  actual  torque 
would  depend  on  the  propeller  design, 
the  weight  and  condition  of  the  boat, 
and  other  factors.  In  addition,  the 
engine  speed  at  wide  open  throttle 
would  be  based  on  actual  performance 
on  the  boat.  Because  in-use  engines 


installed  in  boats  do  not  generally 
operate  on  the  theoretical  propeller 
curve  used  to  define  the  5-mode  duty 
cycle,  this  approach  helps  facilitate  NTE 
testing. 

At  each  test  mode,  limits  are  placed 
on  allowable  engine  operation.  These 
limits  are  generally  based  on  the  NTE 
zone  presented  above  for  four-stroke 
engines,  but  there  are  two  exceptions. 
First,  the  lower  torque  limit  at  40 
percent  speed  is  lowered  slightly  to 
better  ensure  that  an  engine  on  an  in-use 
boat  is  capable  of  operating  within  the 
NTE  zone.  Second,  the  speed  range  is 
extended  at  wide-open  throttle  for  the 
same  reason.  Figure  IV-3  presents  the 
NTE  zone  and  subzones.  These  limits 
would  apply  to  all  non-catalyzed  two- 
stroke  engines.  See  Section  III.D.2  for  a 
detailed  discussion  of  NTE 
requirements  that  apply  to  catalyst- 
equipped  engines  (including  OB/PWC 
engines). 
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Figure  IV-3:  Weighted  NTE  Approach  for  two-stroke  Engines 
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During  laboratory  testing,  any  point 
within  each  of  the  four  non-idle 
subzones  may  be  chosen  as  test  points. 
These  test  points  do  not  necessarily 
need  to  lie  on  a  propeller  curve.  Note 
that  measured  power  should  be  used  in 
the  calculation  of  the  weighted  brake- 
specific  emissions. 

(6)  Test  Fuel 

As  described  below  in  Section  V.D.3, 
we  are  adopting  provisions  that  will 
allow  manufacturers  to  use  a  10  percent 
ethanol  blend  for  certification  testing  of 
exhaust  emissions  from  Small  SI 
engines  as  an  alternative  to  the  standard 
gasoline  test  fuel.  We  are  adopting 
similar  provisions  for  Marine  SI  engines 
in  this  rule.  This  option  to  use  a  10 
percent  ethanol  blend  will  begin  with 
the  implementation  date  of  the  new 
exhaust  standards  for  both  OB/PWC 
engines  and  SD/I  engines.  The  option  to 
use  a  10  percent  ethanol  blend  would 
apply  to  PLT  testing  as  well  if  the 
manufacturer  based  their  certification 
on  the  10  percent' ethanol  blend.  The 
test  fuel  specifications  are  based  on 
using  the  current  gasoline  test  fuel  and 
adding  ethanol  until  the  blended  fuel 
has  10  percent  ethanol  by  volume. 
While  we  will  allow  use  of  a  10  percent 
ethanol  blend  for  certification,  we 


expect  to  use  our  test  fuel  without 
oxygenates  for  all  confirmatory  testing 
for  exhaust  emissions.  Therefore,  an 
engine  manufacturer  will  want  to 
consider  the  impacts  of  ethanol  on 
emissions  in  evaluating  the  compliance 
margin  for  the  standard,  or  in  setting  the 
FEL  for  the  engine  family  if  it  is 
participating  in  the  ABT  program.  We 
could  decide  at  our  own  discretion  to  do 
exhaust  emissions  testing  using  a  10 
percent  ethanol  blend  if  the 
manufacturer  certified  on  that  fuel. 

Ethanol  has  been  blended  into  in-use 
gasoline  for  many  years  and  its  use  has 
been  increasing  in  recent  years.  Under 
provisions  of  the  Energy  Independence 
and  Security  Act  of  2007,  ethanol  is 
required  to  be  used  in  significantly 
greater  quantities.  We  project  that 
potentially  80  percent  of  the  national 
gasoline  pool  will  contain  ethanol  by 
2010,  making  ethanol  blends  (up  to  10 
percent)  the  de  facto  in-use  fuel.  As 
ethanol  blends  become  the  main  in-use 
fuel,  we  believe  it  makes  sense  for 
manufacturers  to  optimize  their  engine 
designs  with  regard  to  emissions, 
performance,  and  durability  on  such  a 
fuel.  While  limited  data  on  Marine  SI 
engines  operated  on  a  10  percent 
ethanol  blend  suggests  the  HC  emissions 
will  decrease  and  NOx  emission  will 


increase  or  stay  the  same,  these  effects 
result  in  small  decreases  in  total 
HC+NOx  emission  levels,  with  the 
difference  generally  being  around  10 
percent.  CARB  is  currently  running  a 
test  program  to  look  at  the  emission 
impacts  of  ethanol  blends  on  a  range  of 
Marine  SI  engines.  Based  on  the  results 
of  that  test  program,  we  may  consider 
changes  to  the  provisions  allowing  the 
use  of  a  10  percent  ethanol  blend  for 
certification  and  production-line  testing. 

E.  Additional  Certification  and 
Compliance  Provisions 

(1)  Production-Line  Testing 

We  are  continuing  to  require  that 
manufacturers  routinely  test  engines  at 
the  point  of  production  to  ensure  that 
production  variability  does  not  affect 
the  engine  family’s  compliance  with 
emission  standards.  The  final  rule 
includes  a  variety  of  amendments  and 
adjustments  as  described  in  the 
proposal.  We  may  also  require 
manufacturers  to  perform  production 
line  testing  under  the  selective 
enforcement  auditing  provisions  of  40 
CFR  part  1068,  subpart  E. 

(2)  In-Use  Testing 

We  are  also  continuing  the 
requirements  related  to  the 
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manufacturer-run  in-use  testing 
program.  Under  this  program, 
manufacturers  test  field-aged  engines  to 
determine  whether  they  continue  to 
meet  emission  standards  (see  part  1045, 
subpart  E).  We  are,  however,  making  a 
variety  of  changes  and  clarifications  to 
the  current  requirements,  as  described 
in  the  following  sections. 

(a)  Adjustments  Related  to  Engine 
Selection 

Both  EPA  and  manufacturers  have 
gained  insights  from  implementing  the 
current  program.  Manufacturers  have 
expressed  a  concern  that  engine  families 
are  selected  rather  late  in  the  model 
year,  which  makes  it  harder  to  prepare 
a  test  fleet  for  fulfilling  testing 
obligations.  On  the  other  hand,  we  have 
seen  that  manufacturers  certify  some  of 
their  engine  families  well  into  the 
model  year.  By  making  selections  early 
in  the  model  year,  we  will  generally  be 
foregoing  the  opportunity  to  select 
engine  families  for  which  manufacturers 
don’t  apply  for  certification  until  after 
the  selections  occur. 

To  address  these  competing  interests, 
we  are  adopting  an  approach  that  allows 
for  early  selection  of  engine  families, 
while  preserving  the  potential  to  require 
testing  for  engines  that  are  certified  later 
in  the  model  year.  For  complete 
applications  we  receive  by  December  31 
of  a  given  calendar  year  for  the 
following  model  year,  we  expect  to 
select  engine  families  for  testing  by  the 
end  of  February  of  the  following  year.  If 
we  have  not  made  a  complete  selection 
of  engine  families  by  the  end  of 
February,  manufacturers  have  the 
option  of  making  their  own  selections 
for  in-use  testing.  The  regulations 
include  criteria  to  serve  as  guidance  for 
manufacturers  to  make  appropriate 
selections.  For  example,  we  expect 
manufacturers  to  most  strongly  consider 
those  engine  families  with  the  highest 
projected  sales  volume  and  the  smallest 
compliance  margins.  Manufacturers 
may  also  take  into  account  past 
experience  with  engine  families  if  they 
have  already  passed  an  in-use  testing 
regimen  and  have  not  undergone 
significant  design  changes  since  that 
time. 

We  will  treat  engine  families 
differently  for  in-use  testing  if  we 
receive  the  application  after  December 
31.  This  applies,  for  example,  if  we 
receive  a  complete  application  for  a 
2010  engine  family  in  February  2010.  In 
these  cases,  the  engine  family  will 
automatically  be  subject  to  in-use 
testing,  without  regard  to  the  25  percent 
limitation  that  will  otherwise  dictate 
our  selections.  This  may  appear  to 
increase  the  potential  test  burden,  but 


the  clear  majority  of  applications  for 
certification  are  completed  before  the 
end  of  the  calendar  year  for  the 
following  model  year.  This  provision 
will  eliminate  the  manufacturers’  ability 
to  game  the  testing  system  by  delaying 
a  family  of  potential  concern  until  the 
next  calendar  year.  We  expect  to  receive 
few  new  applications  after  the  end  of 
the  calendar  year.  This  will  be 
consistent  with  the  manufacturers’ 
interest  in  early  family  selections, 
without  jeopardizing  EPA’s  interest  in 
being  able  to  select  from  a 
manufacturer’s  full  product  lineup. 

(b)  Crankcase  Emissions 

'  Because  the  crankcase  requirements 
are  based  on  a  design  specification 
rather  than  emission  measurements,  the 
anticipated  crankcase  technologies  are 
best  evaluated  simply  by  checking 
whether  or  not  they  continue  to 
function  as  designed.  As  a  result,  we 
intend  for  an  inspection  of  in-use 
■engines  to  show  whether  these  systems 
continue  to  function  properly 
throughout  the  useful  life,  but  we  are 
not  requiring  manufacturers  to  include 
crankcase  emission  measurements  as 
part  of  the  in-use  testing  program 
described  in  this  section.  This  is 
consistent  with  the  approach  we  have 
taken  in  other  programs. 

(c)  In-Use  Emission  Credits 

Clean  Air  Act  section  213  requires 
engines  to  comply  with  emission 
standards  throughout  the  regulatory 
useful  life,  and  section  207  requires  a 
manufacturer  to  remedy  in-use 
nonconformity  when  we  determine  that 
a  substantial  number  of  properly 
maintained  and  used  engines  fail  to 
conform  with  the  applicable  emission 
standards  (42  U.S.C.  7541).  As  described 
in  the  original  rulemaking,  a  potential 
option  to  address  a  nonconformity  is 
that  manufacturers  could  use  a 
calculation  of  emission  credits 
generated  under  the  in-use  testing 
program  to  avoid  a  recall  determination 
if  an  engine  family’s  in-use  testing 
results  exceeded  emission  standards  (61 
FR  52095,  October  4,  1996). 

We  are  adopting  a  more  general 
approach  to  addressing  potential 
noncompliance  under  the  in-use  testing 
program  than  is  specified  in  40  CFR  part 
91.  The  final  regulations  do  not  specify 
how  manufacturers  could  generate 
emission  credits  to  offset  a 
nonconforming  engine  family.  This  new 
approach  is  preferred  for  two  primary 
reasons.  First,  manufacturers  will  be 
able  to  use  emission  data  generated  from 
field  testing  to  characterize  an  engine 
family’s  average  emission  level.  This 
becomes  necessarily  more  subjective, 


but  allows  us  to  consider  a  wider  range 
of  information  in  evaluating  the  degree 
to  which  manufacturers  are  complying 
with  emission  standards  across  their 
product  line.  Second,  this  approach 
makes  clearer  the  role  of  the  emission 
credits  in  our  consideration  to  recall 
failing  engines.  We  plan  to  consider, 
among  other  information,  average 
emission  levels  from  multiple  engine 
families  in  deciding  whether  to  recall 
engines  from  a  failing  engine  family.  We 
therefore  believe  it  is  not  appropriate  to 
have  a  detailed  emission  credit  program 
defining  precisely  how  and  when  to 
calculate,  generate,  and  use  credits  that 
do  not  necessarily  have  value 
elsewhere. 

Not  specifying  how  manufacturers 
generate  emission  credits  under  the  in- 
use  testing  program  gives  us  the  ability 
to  consider  any  appropriate  test  data  in 
deciding  what  action  to  take.  In 
generating  this  kind  of  information, 
some  general  guidelines  will  apply.  For 
example,  we  expect  manufacturers  to 
share  test  data  from  all  engines  and  all 
engine  families  tested  under  the  in-use 
testing  program,  including  nonstandard 
tests  that  might  be  used  to  screen 
engines  for  later  measurement.  This 
allows  us  to  understand  the 
manufacturers’  overall  level  of 
performance  in  controlling  emissions  to 
meet  emission  standards.  Average 
emission  levels  should  be  calculated 
over  a  running  three-year  period  to 
include  a  broad  range  of  testing  without 
skewing  the  results  based  on  old 
designs.  Emission  values  from  engines 
certified  to  different  tiers  of  emission 
standards  or  tested  using  different 
measurement  procedures  should  not  be 
combined  to  calculate  a  single  average 
emission  level.  Average  emission  levels 
should  be  calculated  according  to  the 
following  equation,  rounding  the  results 
to  0.1  g/kW-hr: 

Average  EL  =  L,[(STD-CL)j  x  (UL)4  x 
(Sales)i  x  Powerj  x  LFj]  Li  [(UL)j  x 
(Sales)j  x  Powerj  x  LFj] 

Where: 

Average  EL  =  Average  emission  level  in 
g/kW-hr. 

Salesj  =  The  number  of  eligible  sales,  tracked 
to  the  point  of  first  retail  sale  in  the  U.S., 
for  the  given  engine  family  during  the 
model  year. 

(STD-CL)j  =  The  difference  between  the 
emission  standard  (or  Family  Emission 
Limit)  and  the  average  emission  level  for 
an  in-use  testing  family  in  g/kW-hr. 

ULj  =  Useful  life  in  hours. 

Power,  =  The  sales-weighted  average 

maximum  engine  power  for  an  engine 
family  in  kW. 

LFj  =  Load  factor  or  fraction  of  maximum 

engine  power  utilized  in  use;  use  0.50  for 
engine  families  used  only  in  constant- 
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speed  applications  and  0.32  for  all  other 
engine  families. 

We  have  adopted  this  same  approach 
for  the  in-use  testing  program  that 
applies  for  Large  SI  engines  in  40  CFR 
part  1048. 

(3)  Optional  Procedures  for  Field 
Testing 

Outboard  engines  are  inherently 
portable,  so  it  may  be  easier  to  test  them 
in  the  laboratory  than  in  the  field. 
However,  there  is  a  strong  advantage  to 
using  portable  measurement  equipment 
to  test  personal  watercraft  and  SD/I 
engines  while  the  engine  remains 
installed  to  avoid  the  effort  of  taking  the 
engine  out  and  setting  it  up  in  a 
laboratory.  Field  testing  will  also 
provide  a  much  better  means  of 
measuring  emissions  to  establish 
compliance  with  the  NTE  standards, 
because  it  is  intended  to  ensure  control 
of  emissions  during  normal  in-use 
operation  that  may  not  occur  during 
laboratory  testing  over  the  specified 
duty  cycle.  We  are  adopting  the  field 
testing  provisions  described  below  as  an 
option  for  all  OB/PWC  and  SD/I 
engines. 

The  regulations  at  40  CFR  part  1065, 
subpart  J,  specify  how  to  measure 
emissions  using  portable  measurement 
equipment.  To  test  engines  while'they 
remain  installed,  analyzers  are 
connected  to  the  engine’s  exhaust  to 
detect  emission  concentrations  during 
normal  operation.  Exhaust  volumetric 
flow  rate  and  continuous  power  output 
are  also  needed  to  convert  the  analyzer 
responses  to  units  of  g/kW-hr  for 
comparing  to  emission  standards.  These 
values  can  be  calculated  from 
measurements  of  the  engine  intake  flow 
rate,  the  exhaust  air-fuel  ratio  and  the 
engine  speed,  and  from  torque 
information. 

Available  small  analyzers  and  other 
equipment  may  be  adapted  for 
measuring  emissions  in  the  field.  A 
portable  flame  ionization  detector  can 
measure  total  hydrocarbon 
concentrations.  A  portable  analyzer 
based  on  zirconia  technology  can 
measure  NOx  emissions.  A 
nondispersive  infrared  (NDIR)  unit  can 
measure  CO.  We  are  requiring 
manufacturers  to  specify  how  they  will 
intend  to  draw  emission  samples  from 
in-use  engines  for  testing  installed 
engines.  For  example,  emission  samples 
can  be  drawn  from  the  exhaust  flow 
directly  upstream  of  the  point  at  which 
water  is  mixed  into  the  exhaust  flow. 
This  should  minimize  collection  of 
water  in  the  extracted  sample,  though  a 
water  separator  may  be  needed  to 
maintain  a  sufficiently  dry  sample.  Mass 
flow  rates  also  factor  into  the  torque 


calculation;  this  may  be  measured  either 
in  the  intake  or  exhaust  manifold. 

Calculating  brake-specific  emissions 
depends  on  determining  instantaneous 
engine  speed  and  torque  levels.  We  are 
therefore  requiring  manufacturers  to 
design  their  engine  control  systems  to 
be  able  to  continuously  monitor  engine 
speed  and  torque.  We  have  already 
adopted  this  requirement  for  other 
mobile  source  programs  where 
electronic  engine  control  is  used. 
Monitoring  speed  values  is 
straightforward.  For  torque,  the  onboard 
computer  needs  to  convert  measured 
engine  parameters  into  useful  units. 
Manufacturers  generally  will  need  to 
monitor  a  surrogate  value  such  as  intake 
manifold  pressure  or  throttle  position 
(or  both),  then  rely  on  a  look-up  table 
programmed  into  the  onboard  computer 
to  convert  these  torque  indicators  into 
Newton-meters.  Manufacturers  may  also 
want  to  program  look-up  tables  for 
torque  conversion  into  a  remote  scan 
tool.  Part  1065  specifies  the 
performance  requirements  for  accuracy, 
repeatability,  and  noise  related  to  speed 
and  torque  measurements.  These 
tolerances  are  taken  into  account  in  the 
selection  of  the  new  NTE  standards.  We 
are  adopting  the  requirement  to  meet 
the  torque-broadcasting  requirements  in 
the  2013  model  year,  which  aligns  with 
the  final  implementation  of  the  NTE 
standards. 

(4)  Other  Changes  for  In-Use  Testing 

A  question  has  been  raised  regarding 
the  extent  of  liability  if  an  engine  family 
is  found  to  be  noncompliant  during  in- 
use  testing.  Because  it  can  take  up  to 
two  years  to  complete  the  in-use  testing 
regimen  for  an  engine  family,  we  want 
to  clarify  the  status  of  engines  produced 
under  that  engine  family’s  certificate, 
and  under  the  certificates  of  earlier  and 
later  engine  families  that  were 
effectively  of  the  same  design.  For 
example,  manufacturers  in  many  cases 
use  carryover  data  to  continue  certifying 
new  engine  families  for  a  subsequent 
model  year;  this  avoids  the  need  to 
produce  new  test  data  for  engines  whose 
design  does  not  change  from  year  to 
year.  For  these  cases,  absent  any 
contrary  information  from  the 
manufacturer,  we  will  maintain  the 
discretion  to  include  other  applicable 
engine  families  in  the  scope  of  any 
eventual  recall,  as  allowed  by  the  Act. 

In  response  to  comments  received 
from  manufacturers,  we  have  agreed  to 
adopt  a  provision  allowing 
manufacturers  to  request  hardship  relief 
under  the  in-use  testing  program  if 
conditions  outside  their  control  prevent 
them  from  completing  the  required 
testing.  We  would  expect  this  to  be  a 


rare  occurrence,  but  this  provision  will 
allow  us  to  accommodate  manufacturers 
if  extreme  unforeseen  circumstances 
prevent  a  manufacturer  from  completing 
a  test  program. 

There  are  a  variety  of  smaller  changes 
to  the  in-use  testing  provisions  as  a 
result  of  updating  the  regulatory 
language  to  reflect  the  language  changes 
that  we  adopted  for  similar  testing  with 
Large  SI  engines.  First,  we  are  removing 
the  requirement  to  select  engines  that 
have  had  service  accumulation 
representing  less  than  75  percent  of  the 
useful  life.  This  gives  manufacturers  the 
flexibility  to  test  somewhat  older 
engines  if  they  want  to.  Second,  we  are 
slightly  adjusting  the  description  of  the 
timing  of  the  test  program,  specifying 
that  the  manufacturer  must  submit  a  test 
plan  within  12  months  of  EPA  selecting 
the  family  for  testing,  with  a 
requirement  to  complete  all  testing 
within  24  months.  This  contrasts  with 
the  current  requirement  to  complete 
testing  within  12  months  after  the  start 
of  testing,  which  in  turn  must  occur 
within  12  months  of  family  selection. 

We  believe  the  modified  approach 
allows  additional  flexibility  without 
delaying  the  conclusion  of  testing. 

Third,  we  are  requiring  that 
manufacturers  explain  why  they 
excluded  any  particular  engines  from 
testing.  Finally,  we  are  requiring 
manufacturers  to  report  any 
noncompliance  within  15  days  after 
completion  of  testing  for  a  family,  rather 
than  15  days  after  an  individual  engine 
fails.  This  has  the  advantage  for 
manufacturers  and  the  Agency  of  a  more 
unified  reporting  after  testing  is 
complete,  rather  than  piecemeal 
reporting  before  conclusions  can  be 
drawn. 

(5)  Use  «of  Engines  Already  Certified  to 
Other  Programs 

In  some  cases,  manufacturers  may 
want  to  use  engines  already  certified 
under  our  other  programs.  Engines 
certified  to  the  emission  standards  for 
highway  applications  in  part  86  or  Large 
SI  applications  in  part  1048  are  meeting 
more  stringent  standards.  We  are 
therefore  accepting  the  pre-existing 
certification  for  these  engines  used  in 
marine  applications,  on  the  condition 
that  the  engine  is  not  changed  from  its 
certified  configuration  in  any  way  (see 
§  1045.605).  We  allow  this  in  a  similar 
way  for  a  limited  number  of  engines 
certified  to  the  Small  SI  emission 
standards  (see  §1045.610).  The  number 
of  installed  marine  engines  must 
generally  be  less  then  five  percent  of  the 
total  U.S.  sales  of  that  engine  model  in 
all  applications. 
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(6)  Import-Specific  Information  at 
Certification 

VVe  are  requiring  additional 
information  to  improve  our  ability  to 
oversee  compliance  related  to  imported 
engines  (see  §  1045.205).  In  the 
application  for  certification,  the 
following  additional  information  is 
necessary:  (1)  The  port  or  ports  at  which 
the  manufacturer  has  imported  engines 
over  the  previous  12  months,  (2)  the 
names  and  addresses  of  the  agents  the 
manufacturer  has  authorized  to  import 
the  engines,  and  (3)  the  location  of  the 
test  facilities  in  the  United  States  where 
the  manufacturer  will  test  the  engines  if 
we  select  them  for  testing  under  a 
selective  enforcement  audit.  See  Section 
1.3  of  the  Summary  and  Analysis  of 
Comments  for  further  discussion  related 
to  naming  test  facilities  in  the  United 
States. 

(7)  Alternate  Fuels 

The  emission  standards  apply  to  all 
spark-ignition  engines  regardless  of  the 
fuel  they  use.  Almost  all  Marine  SI 
engines  operate  on  gasoline,  but  these 
engines  may  also  operate  on  other  fuels, 
such  as  natural  gas,  liquefied  petroleum 
gas,  ethanol,  or  methanol.  The  test 
procedures  in  40  CFR  part  1065  describe 
adjustments  needed  for  operating  test 
engines  with  oxygenated  fuels. 

In  some  special  cases,  a  single  engine 
is  designed  to  alternately  run  on 
different  fuels.  For  example,  some 
engines  can  switch  back  and  forth 
between  natural  gas  and  LPG.  We  are 
adding  a  clarification  to  the  regulations 
to  describe  how  manufacturers  would 
submit  certification  data  and  divide 
such  engines  into  engine  families.  We 
would  expect  a  manufacturer  to  submit 
test  data  on  each  fuel  type.  If 
manufacturers  produce  engines  that  run 
only  on  one  fuel  where  that  dedicated- 
fuel  engine  is  identical  to  a  dual-fuel 
engine  with  respect  to  that  fuel,  those 
engines  could  be  included  in  the  same 
family.  This  is  also  true  for  the  second 
fuel.  For  example,  if  a  manufacturer 
produces  an  engine  that  can  run  on  both 
gasoline  and  LPG  and  also  produces  that 
engine  model  in  gasoline-only  and  LPG- 
only  versions  without  adjusting  the 
calibration  or  other  aspects  of  that 
configuration,  those  engines  may  all  be 
included  in  the  same  engine  family. 

Once  an  engine  is  placed  into  service, 
someone  might  want  to  convert  it  to 
operate  on  a  different  fuel.  This  would 
take  the  engine  out  of  its  certified 
configuration,  so  we  are  requiring  that 
someone  performing  such  a  fuel 
conversion  to  go  through  a  certification 
process.  We  will  allow  certification  of 
the  complete  engine  using  normal 


certification  procedures,  or  the 
aftermarket  conversion  kit  could  be 
certified  using  the  provisions  of  40  CFR 
part  85,  subpart  V.  This  contrasts  with 
the  provisions  in  part  91  that  allow  for 
fuel  conversions  that  can  be 
demonstrated  not  to  increase  emission 
levels  above  the  applicable  standard. 

We  propose  to  apply  this  requirement 
starting  January  1,  2010.  (See  §91.1103 
and  §  1045.645.) 

(8)  Special  Provisions  Related  to 
Altitude 

As  described  in  Section  IV.C.l,  we  are 
allowing  manufacturers  to  comply  with 
emission  standards  at  high  altitudes 
using  an  altitude  kit.  Manufacturers 
using  altitude  kits  to  comply  at  altitude 
must  take  steps  to  describe  their  altitude 
kits  in  the  application  for  certification 
and  explain  their  basis  for  believing  that 
engines  with  these  altitude  kits  will 
comply  with  emission  standards  at  high 
altitude.  Manufacturers  must  also 
describe  a  plan  for  making  information 
and  parts  available  such  that  the 
widespread  use  of  altitude  kits  will 
reasonably  be  expected  in  high-altitude 
areas.  For  a  more  thorough  description 
of  these  compliance  provisions,  see  the 
discussion  in  Section  V.E.5  for 
nonhandheld  Small  SI  engines. 

F.  Other  Adjustments  to  Regulatory 
Provisions 

We  are  moving  the  regulatory 
requirements  for  marine  spark-ignition 
engines  from  40  CFR' part  91  to  40  CFR 
part  1045.  This  gives  us  the  opportunity 
to  update  the  details  of  our  certification 
and  compliance  program  to  be 
consistent  with  the  comparable 
provisions  that  apply  to  other  engine 
categories.  The  following  paragraphs 
highlight  some  of  the  provisions  in  the 
new  language  that  may  involve 
noteworthy  changes  from  the  current 
regulations  in  part  91.  All  these 
provisions  apply  equally  to  SD/I 
engines,  except  that  they  are  not  subject 
to  the  current  requirements  in  40  CFR 
part  91. 

We  are  making  some  adjustments  to 
the  criteria  for  defining  engine  families 
(see  §  1045.230).  The  fundamental 
principle  behind  engine  families  is  to 
group  together  engines  that  will  have 
similar  emission  characteristics  over  the 
useful  life.  As  a  result,  all  engines 
within  an  engine  family  must  have  the 
same  approximate  bore  diameter  and 
use  the  same  method  of  air  aspiration 
(for  example,  naturally  aspirated  vs. 
turbocharged).  Under  the  previous 
regulation,  manufacturers  were  allowed 
the  discretion  to  consider  bore  and 
stroke  dimensions  and  aspiration 
method  for  subdividing  engine  families 


beyond  what  was  required  under  the 
primary  criteria  in  §  91.115.  We  believe 
engines  with  substantially  different  bore 
diameters  will  have  combustion  and 
operating  characteristics  that  must  be 
taken  into  account  with  unique 
engineering.  Similarly,  adding  a 
turbocharger  or  supercharger  changes 
the  engine’s  combustion  and  emission 
control  in  important  ways.  We  are  also 
requiring  that  all  the  engines  in  an 
engine  family  use  the  same  type  of  fuel. 
This  may  have  been  a  simple  oversight 
in  the  current  regulations,  since  all  OB/ 
PWC  engines  operate  on  gasoline. 
However,  if  a  manufacturer  were  to 
produce  an  engine  model  that  runs  on 
natural  gas  or  another  alternative  fuel, 
that  engine  model  should  be  in  its  own 
engine  family.  See  Section  IV.E.7  for  a 
discussion  of  dual-fuel  engines.  Finally 
we  are  removing  the  provision  currently 
in  part  91  related  to  the  engine-cooling 
mechanism.  Manufacturers  pointed  out 
that  raw-water  cooling  and  separate- 
circuit  cooling  do  not  have  a  significant 
effect  on  an  engine’s  emission 
characteristics. 

The  new  regulatory  language  related 
to  engine  labels  remains  largely 
unchanged  from  the  previous 
requirements  (see  §  1045.135).  We  are 
including  a  provision  to  allow 
manufacturers  to  print  labels  that  have 
a  different  company’s  trademark.  Some 
manufacturers  in  other  programs  have 
requested  this  flexibility  for  marketing 
purposes. 

The  warranty  provisions  are  described 
above.  We  are  adding  an  administrative 
requirement  to  describe  the  provisions 
of  the  emission-related  warranty  in  the 
owners  manual  (see  §  1045.120).  We 
expect  that  many  manufacturers  already 
do  this,  but  believe  it  is  appropriate  to 
require  this  as  a  routine  practice. 

Certification  procedures  depend  on 
establishing  deterioration  factors  to 
predict  the  degradation  in  emission 
controls  that  occurs  over  the  course  of 
an  engine’s  useful  life.  This  typically 
involves  service  accumulation  in  the 
laboratory  to  simulate  in-use  operation. 
Since  manufacturers  do  in-use  testing  to 
further  characterize  this  deterioration 
rate,  we  are  specifying  that  deterioration 
factors  for  certification  must  take  into 
account  any  available  data  from  in-use 
testing  with  similar  engines.  This 
provision  applies  in  most  of  our 
emission  control  programs  that  involve 
routine  in-use  testing.  To  the  extent  this 
information  is  available,  it  should  be 
factored  into  the  certification  process. 
For  example,  if  in-use  testing  shows  that 
emission  deterioration  is  substantially 
higher  than  that  characterized  by  the 
deterioration  factor,  we  expect  the 
manufacturer  to  factor  the  in-use  data 
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into  a  new  deterioration  factor,  or  to 
revise  durability  testing  procedures  to 
better  represent  the  observed  in-use 
degradation. 

Maximum  engine  power  for  an  engine 
family  is  an  important  parameter.  For 
example,  maximum  engine  power 
determines  the  applicable  CO  standard 
for  engines  at  or  below  40  kW.  For 
bigger  engines,  emission  credits  are 
calculated  based  on  total  power  output. 
As  a  result,  we  are  specifying  that 
manufacturers  determine  their  engines’ 
maximum  engine  power  as  the  point  of 
maximum  engine  power  on  the  engine’s 
nominal  power  curve  (see  §  1045.140). 
This  value  may  be  established  as  a 
design  value,  but  must  be  determined 
consistent  with  the  engine  mapping 
procedures  in  §  1065.510.  The 
manufacturer  must  adjust  the  declared 
value  for  maximum  engine  power  if  it 
does  not  fall  within  the  range  of  values 
from  production  engines. 

The  new  requirements  related  to  the 
application  for  certification  will  involve 
some  new  information,  most  of  which  is 
described  above,  such  as  installation 
instructions  and  a  description  of  how 
engines  comply  with  not-to-exceed 
standards  (see  §  1045.205).  In  addition, 
we  are  requiring  that  manufacturers 
submit  projected  sales  volumes  for  each 
family,  rather  than  allowing 
manufacturers  to  keep  these  records  and 
make  them  available  upon  request. 
Manufacturers  already  do  this  routinely 
and  it  is  helpful  to  have  ready  access  to 
this  information  to  maintain  compliance 
oversight  for  such  things  as  emission 
credit  calculations.  We  are-also 
requiring  that  each  manufacturer 
identify  an  agent  for  service  in  the 
United  States.  For  companies  based 
outside  the  United  States,  this  ensures 
that  we  will  be  able  to  maintain  contact 
regarding  any  official  communication 
that  may  be  required.  We  have  adopted 
these  same  requirements  for  other 
nonroad  programs. 

We  are  requiring  that  manufacturers 
use  good  engineering  judgment  in  all 
aspects  of  their  effort  to  comply  with 
regulatory  requirements.  The  » 
regulations  at  §  1068.5  describe  how  we 
will  apply  this  provision  and  what  we 
will  require  of  manufacturers  where  we 
disagree  with  a  manufacturer’s 
judgment. 

We  are  also  establishing  new  defect¬ 
reporting  requirements.  These 
requirements  are  described  in  Section 
VIII  of  the  preamble  to  the  proposed 
rule. 

It  is  common  practice  for  one 
company  to  produce  engine  blocks  that 
a  second  company  modifies  for  use  as 
a  marine  engine.  Since  our  regulations 
prohibit  the  sale  of  uncertified  engines. 


we  are  establishing  provisions  to  clarify 
the  status  of  these  engines  and  defining 
a  path  by  which  these  engines  can  be 
handled  without  violating  the 
regulations.  See  Section  VIII. C.l  for 
more  information. 

G.  Small-Business  Provisions 

The  OB/PWC  market  has  traditionally 
been  made  up  of  large  businesses.  We 
anticipate  that  the  OB/PWC  standards 
will  be  met  through  the  expanded  use 
of  existing  cleaner  engine  technologies. 
Small  businesses  certifying  to  standards 
today  are  already  using  technologies 
that  could  be  used  to  meet  the  new 
standards.  As  a  result,  we  are  adopting 
only  three  small  business  regulatory 
relief  provisions  for  small  business 
manufacturers  of  OB/PWC  engines.  We 
are  allowing  small  business  OB/PWC 
engine  manufacturers  to  be  exempt  from 
PLT  testing  and  to  use  assigned 
deterioration  factors  for  certification. 
(EPA  will  provide  guidance  to  engine 
manufacturers  on  the  assigned 
deterioration  factors  prior  to 
implementation  of  the  new  OB/PWC 
standards.)  We  are  also  extending  the 
economic  hardship  relief  to  OB/PWC 
engine  manufacturers  that  qualify  as 
small  businesses  (see  §  1068.250).  We 
are  defining  small  business  eligibility 
criteria  for  OB/PWC  engine 
manufacturers  based  on  an  employee 
cut-off  of  250  employees. 

In  addition  to  the  flexibilities  noted 
above,  all  OB/PWC  engine 
manufacturers,  regardless  of  size,  will 
be  able  to  apply  for  the  unusual 
circumstances  hardship  in  §  1068.245. 
Finally,  all  OB/PWC  vessel 
manufacturers  that  rely  on  other 
companies  to  provide  certified  engines 
or  fuel. system  components  for  their 
product  will  be  able  to  apply  for  the 
hardship  provisions  in  §  1068.255. 

II.  Technological  Feasibility 

(1)  Level  of  Standards 

Over  the  past  several  years, 
manufacturers  have  demonstrated  their 
ability  to  achieve  significant  HC+NOx 
emission  reductions  from  outboard  and 
personal  watercraft  engines.  This  has 
largely  been  accomplished  through  the 
introduction  of  two-stroke  direct 
injection  engines  and  conversion  to 
four-stroke  engines.  Recent  certification 
data  for  these  types  of  engines  show  that 
these  technologies  may  be  used  to 
achieve  emission  levels  significantly 
below  the  current  exhaust  emission 
standards.  In  fact,  California  standards 
require  a  65  percent  reduction  beyond 
the  current  federal  standards. 

Our  own  analysis  of  recent 
certification  data  shows  that  most  four- 


stroke  outboard  engines  and  many  two- 
stroke  direct  injection  outboard  engines 
can  meet  the  final  HC+NOx  standard. 
Similarly,  although  PWC  engines  tend 
to  have  higher  HC+NOx  emissions, 
presumably  due  to  their  higher  power 
densities,  many  of  these  engines  can 
also  meet  the  new  HC+NOx  standard. 
Although  there  is  currently  no  CO 
standard  for  OB/PWC  engines,  OB/PWC 
manufacturers  are  required  to  report  CO 
emissions  from  their  engines  (see 
§  91.107(d)(9)).  These  emissions  are 
based  on  test  data  from  new  engines  and 
do  not  consider  deterioration  or 
compliance  margins.  Based  on  this  data, 
all  the  two-stroke  direct  injection 
engines  show  emissions  well  below  the 
new  standards.  In  addition,  the  majority 
of  four-stroke  engines  meet  the  new  CO 
standards  as  well. 

We  therefore  believe  the  HC+NOx  and 
CO  emission  standards  will  be  achieved 
by  phasing  out  conventional  carbureted 
two-stroke  engines  and  replacing  them 
with  four-stroke  engines  or  two-stroke 
direct  injection  engines.  This  has  been 
the  market-driven  trend  over  the  last 
five  years.  Chapter  4  of  the  Final  RIA 
presents  charts  that  compare 
certification  data  to  the  new  standards. 

(2)  Implementation  Dates 

We  are  implementing  the  new 
emission  standards  beginning  with  the 
2010  model  year.  This  gives  two 
additional  years  beyond  the 
implementation  date  of  the  same 
standards  in  California.  This  additional 
time  may  be  necessary  for 
manufacturers  that  do  not  sell  engine 
models  in  California  or  that  sell  less 
than  their  full  product  lineup  into  the 
California  market.  We  believe  the  same 
technology  used  to  meet  the  2008 
standards  in  California  could  be  used 
nationwide  with  the  additional  year 
allowed  for  any  engine  models  not  sold 
in  California.  Low-emission  engines 
sold  in  California  are  generally  sold 
nationwide  as  part  of  manufacturer 
compliance  strategies  for  EPA’s  2006 
standards.  Manufacturers  have 
indicated  that  they  are  calibrating  their 
four-stroke  and  direct-injection  two- 
stroke  engines  to  meet  the  California 
requirements.  To  meet  the  new 
standards,  manufacturers’  efforts  will 
primarily  center  on  phasing  out  their 
higher-emission  carbureted  two-stroke 
engines  and  producing  more  of  their 
lower  emission  engines. 

(3)  Technological  Approaches 

Conventional  two-stroke  engines  add 
a  fuel-oil  mixture  to  the  intake  air  with 
a  carburetor,  and  use  the  crankcase  to 
force  this  mixed  charge  air  into  the 
combustion  chamber.  In  the  two-stroke 
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design,  the  exhaust  gases  must  be 
purged  from  the  cylinder  while  the  fresh 
charge  enters  the  cylinder.  With 
traditional  two-stroke  designs,  the  fresh 
charge,  with  unburned  fuel  and  oil,  will 
push  the  exhaust  gases  out  of  the 
combustion  chamber  as  the  combustion 
event  concludes.  As  a  result,  25  percent 
or  more  of  the  fresh  fuel-oil  could  pass 
through  the  engine  unburned.  This  is 
known  as  scavenging  losses. 
Manufacturers  have  phased  out  sales  of 
the  majority  of  their  traditional  two- 
stroke  engines  to  meet  the  federal  2006 
OB/PWC  exhaust  emission  standards. 
However,  many  of  these  engines  still 
remain  in  the  product  mix  as  a  result  of 
emission  credits. 

One  approach  to  minimizing 
scavenging  losses  in  a  two-stroke  engine 
is  through  the  use  of  direct  fuel 
injection  into  the  combustion  chamber. 
The  primary  advantage  of  direct 
injection  for  a  two-stroke  engine  is  that 
the  exhaust  gases  can  be  scavenged  with 
fresh  air  and  fuel  can  be  injected  into 
the  combustion  chamber  after  the 
exhaust  port  closes.  As  a  result, 
hydrocarbon  emissions,  fuel  economy, 
and  oil  consumption  are  greatly 
improved.  Some  users  prefer  two-stroke 
direct  injection  engines  over  four-stroke 
engines  due  to  the  higher  power-to- 
weight  ratio.  Most  of  the  two-stroke 
direct  injection  engines  certified  to  the 
current  OB/PWC  emission  standards 
have  HC+NOx  emissions  levels 
somewhat  higher  than  certified  four- 
stroke  engines.  However,  these  engines 
also  typically  have  lower  CO  emissions 
due  to  the  nature  of  a  heterogeneous 
charge.  By  injecting  the  fuel  directly 
into  a  charge  of  air  in  the  combustion 
chamber,  localized  areas  of  lean  air/fuel 
mixtures  are  created  where  CO  is 
efficiently  oxidized. 

OB/PWC  manufacturers  are  also 
achieving  lower  emissions  through  the 
use  of  four-stroke  engine  designs. 
Because  a  single  combustion  event  takes 
place  over  two  revolutions  of  the 
crankshaft,  the  fresh  fuel-air  charge  can 
enter  the  combustion  chamber  after  the 
exhaust  valve  is  closed.  This  minimizes 
scavenging  losses.  Manufacturers 
currently  offer  four-stroke  marine 
engines  with  maximum  engine  power 
ranging  from  1.5  to  more  than  250  kW. 
These  engines  are  available  with 
carburetion,  throttle-body  fuel  injection, 
or  multi-point  fuel  injection.  Based  on 
the  certification  data,  whether  the 
engine  is  carbureted  or  fuel-injected 
does  not  have  a  significant  effect  on 
combined  HC+NOx  emissions.  For  PWC 
engines,  the  HC+NOx  levels  are 
somewhat  higher,  primarily  due  to  their 
higher  power-to-weight  ratio.  CO 
emissions  from  PWC  engines  are  similar 


to  those  for  four-stroke  outboard 
engines.  , 

One  manufacturer  has  certified  two 
PWC  engine  models  with  oxidation 
catalysts.  One  engine  model  uses  the 
oxidation  catalyst  in  conjunction  with  a 
carburetor  while  the  other  uses  throttle- 
body  fuel  injection.  In  this  application, 
the  exhaust  system  is  shaped  in  such  a 
way  to  protect  the  catalyst  from  water. 
The  exhaust  system  is  relatively  large 
compared  to  the  size  of  the  engine.  We 
are  not  aware  of  any  efforts  to  develop 
a  three-way  catalyst  system  for  PWC 
engines.  We  are  also  not  aware  of  any 
development  efforts  to  package  a 
catalyst  into  the  exhaust  system  of  an 
outboard  marine  engine.  In  current 
designs,  water  and  exhaust  are  mixed  in 
the  exhaust  system  to  help  cool  the 
exhaust  and  tune  the  engine.  Water  can 
work  its  way  up  through  the  exhaust 
system  because  the  lower  end  is  under 
water  and  varying  pressures  in  the 
exhaust  stream  can  draw  water  against 
the  prevailing  gas  flow.  As  discussed  in 
Chapter  4  of  the  Final  RIA,  saltwater  can 
be  detrimental  to  catalyst  performance 
and  durability.  In  addition,  outboard 
engines  are  designed  with  lower  units 
that  are  designed  to  be  as  thin  as 
possible  to  improve  the  ability  to  turn 
the  engine  on  the  back  of  the  boat  and 
to  reduce  drag  on  the  lowest  part  of  the 
unit.  This  raises  concerns  about  the 
placement  and  packaging  of  catalysts  in 
the  exhaust  stream.  Certainly,  the 
success  of  packaging  catalysts  in 
sterndrive  and  inboard  boats  in  recent 
development  efforts  (see  Section  III) 
suggests  that  catalysts  may  be  feasible 
for  outboards  with  additional  effort. 
However,  this  has  not  yet  been 
demonstrated  and  significant 
development  efforts  will  be  necessary. 

(4)  Regulatory  Alternatives 

We  considered  a  level  of  10  g/kW-hr 
HC+NOx  for  OB/PWC  engines  above  40 
kW  with  an  equivalent  percent 
reduction  below  the  new  standards  for 
engines  at  or  below  40  kW.  This  second 
tier  of  standards  could  apply  in  the  2012 
or  later  time  frame.  Such  a  standard 
would  be  consistent  with  currently 
certified  emission  levels  from  a 
significant  number  of  four-stroke 
outboard  engines.  We  had  three 
concerns  with  adopting  this  second  tier 
of  OB/PWC  standards.  First,  while  some 
four-stroke  engines  may  be  able  to  meet 
a  10  g/kW-hr  standard  with  improved 
calibrations,  it  is  not  clear  that  all 
engines  could  meet  this  standard 
without  applying  catalyst  technology. 

As  described  in  Section  IV.H.3,  we 
believe  it  is  not  appropriate  to  base 
standards  in  this  rule  on  the  use  of 
catalysts  for  OB/PWC  engines.  Second, 


certification  data  for  personal  watercraft 
engines  show  somewhat  higher  exhaust 
emission  levels,  so  setting  the  standard 
at  10  g/kW-hr  would  likely  require 
catalysts  for  many  models.  Third,  it  is 
not  clear  that  two-stroke  engines  would 
be  able  to  meet  the  more  stringent 
standard,  even  with  direct  injection  and 
catalysts.  These  engines  operate  with 
lean  air- fuel  ratios,  so  reducing  NOx 
emissions  with  any  kind  of 
aftertreatment  is  especially  challenging. 

Therefore,  unlike  the  new  standards 
for  sterndrive  and  inboard  engines,  we 
are  not  adopting  OB/PWC  standards  that 
require  the  use  of  catalysts.  Catalyst 
technology  would  be  necessary  for 
significant  additional  control  of 
HC+NOx  and  CO  emissions  for  these 
enginesvWhile  there  is  good  potential 
for  eventual  application  of  catalyst 
technology  to  outboard  and  personal 
watercraft  engines,  we  believe  the 
technology  is  not  adequately 
demonstrated  at  this  point.  Much 
laboratory  and  in-water  work  is  needed. 

(5)  Our  Conclusions 

We  believe  the  final  emission 
standards  can  be  achieved  by  phasing 
out  conventional  carbureted  two-stroke 
engines  in  favor  of  four-stroke  engines 
or  two-stroke  direct  injection  engines. 
The  four-stroke  engines  or  two-stroke 
direct  injection  engines  are  already 
widely  available  from  marine  engine 
manufacturers.  One  or  both  of  these 
technologies  are  currently  in  place  for 
the  whole  range  of  outboard  and 
personal  watercraft  engines. 

The  new  exhaust  emission  standards 
represent  the  greatest  degree  of  emission 
control  achievable  in  the  contemplated 
time  frame.  While  manufacturers  can 
meet  the  standards  with  their  full 
product  line  in  2010,  requiring  full 
compliance  with  a  nationwide  program 
earlier,  such  as  in  the  same  year  that 
California  introduces  new  emission 
standards,  will  pose  an  unreasonable 
requirement.  Allowing  two  years 
beyond  California’s  requirements  is 
necessary  to  allow  manufacturers  to 
certify*their  full  product  line  to  the  new 
standards,  not  only  those  products  they 
will  make  available  in  California.  Also, 
as  described  above,  we  believe  the 
catalyst  technology  that  will  be  required 
to  meet  emission  standards  substantially 
more  stringent  than  we  are  adopting  has 
not  been  adequately  demonstrated  for 
outboard  or  personal  watercraft  engines. 
As  such,  we  believe  the  new  standards 
for  HC+NOx  and  CO  emissions  are  the 
most  stringent  possible  in  this 
rulemaking.  More  time  to  gain 
experience  with  catalysts  on  sterndrive 
and  inboard  engines  and  a  substantial 
engineering  effort  to  apply  that  learning 
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to  outboard  and  personal  watercraft 
engines  may  allow  us  to  pursue  more 
stringent  standards  in  a  future 
rulemaking. 

As  discussed  in  Section  VII,  we  do 
not  believe  the  final  standards  will  have 
negative  effects  on  energy,  noise,  or 
safety  and  may  lead  to  some  positive 
effects. 

V.  Small  SI  Engines 

A.  Overview 

This  section  applies  to  new  nonroad 
spark-ignition  engines  with  rated  power 
at  or  below  19  kW  (“Small  SI  engines”). 
These  engines  are  most  often  used  in 
lawn  and  garden  applications,  typically 
by  individual  consumers;  they  are  many 
times  also  used  by  commercial  operators 
and  they  provide  power  for  a  wide  range 
of  other  home,  industrial,  farm,  and 
construction  applications.  The  engines 
are  typically  air-cooled  single-cylinder 
models,  though  Class  II  engines  (with 
displacement  over  225  cc)  may  have  two 
or  three  cylinders,  and  premium  models 
with  higher  power  may  be  water-cooled. 

We  have  already  adopted  two  phases 
of  exhaust  standards  for  Small  SI 
engines.  The  first  phase  of  standards  for 
nonhandheld  engines  generally  led 
manufacturers  to  convert  any  two-stroke 
engines  to  four-stroke  engines.  These 
standards  applied  only  at  the  time  of 
sale.  The  second  phase  of  standards  for 
nonhandheld  engines  generally  led 
manufacturers  to  apply  emission  control 
technologies,  such  as  in-cylinder 
controls  and  improved  carburetion,  with 
the  additional  requirement  that 
manufacturers  needed  to  meet  emission 
standards  over  a  useful  life  period. 

As  described  in  Section  I,  this  final 
rule  is  the  result  of  a  Congressional 
mandate  that  springs  from  the  new 
California  ARB  standards.  In  2003, 
California  ARB  adopted  more  stringent 
standards  for  nonhandheld  engines. 
These  standards  target  emission 
reductions  of  approximately  35  percent 
below  EPA’s  Phase  2  standards  and  are 
based  on  the  expectation  that 
manufacturers  will  use  relatively  low- 
efficiency  three-way  catalysts  to  control 
HC+NOx  emissions.  California  ARB  did 
not  change  the  applicable  CO  emission 
standard.96 

We  are  adding  these  new  regulations 
for  Small  SI  engines  in  40  CFR  part  1054 
rather  than  changing  the  current 
regulations  in  40  CFR  part  90.  This  gives 


96  California  ARB  also  adopted  new  fuel 
evaporative  emission  standards  for  equipment  using 
handheld  and  nonhandheld  engines.  These 
included  tank  permeation  standards  for  both  types 
of  equipment  and  hose  permeation,  running  loss, 
and  diurnal  emission  standards  for  nonhandheld 
equipment.  See  Section  VI  for  additional 
information  related  to  evaporative  emissions. 


us  the  opportunity  to  update  the  details 
of  our  certification  and  compliance 
program  that  are  consistent  with  the 
comparable  provisions  that  apply  to 
other  engine  categories  and  describe 
regulatory  requirements  in  plain 
language.  Most  of  the  change  in 
regulatory  text  provides  improved 
clarity  without  changing  procedures  or 
compliance  obligations.  Where  there  is 
a  change  that  warrants  further  attention, 
we  describe  the  need  for  the  change 
below.  For  nonhandheld  engines, 
manufacturers  must  comply  with  all  the 
provisions  in  part  1054  once  the  Phase 
3  standards  begin  to  apply  in  2011  or 
2012.  For  handheld  engines, 
manufacturers  must  comply  with  the 
provisions  in  part  1054  starting  in  2010. 
Note,  however,  that  part  1054  specifies 
that  certain  provisions  do  not  apply  for 
handheld  engines  until  sometime  after 
2010. 

Engines  and  equipment  subject  to  part 
1054  are  also  subject  to  the  general 
compliance  provisions  in  40  CFR  part 
1068.  These  include  prohibited  acts  and 
penalties,  exemptions  and  importation 
provisions,  selective  enforcement 
audits,  defect' reporting  and  recall,  and 
hearing  procedures.  See  Section  VIII  of 
the  preamble  to  the  proposed  rule  for 
further  discussion  of  these  general 
compliance  provisions. 

B.  Engines  Covered  by  This  Rule 

This  action  includes  more  stringent 
exhaust  emission  standards  for  new 
nonroad  engines  with  rated  power  at  or 
below  19  kW  that  are  sold  in  the  United 
States.  The  exhaust  standards  are  for 
nonhandheld  engines  (Classes  I  and  II). 
As  described  in  Section  I,  handheld 
Small  SI  engines  (Classes  III,  IV,  and  V) 
are  also  subject  to  standards,  but  we  are 
not  changing  the  level  of  exhaust 
emission  standards  for  these  engines.  As 
described  in  Section  VI,  we  are  also 
adopting  new  standards  for  controlling 
evaporative  emissions  from  Small  SI 
engines,  including  both  handheld  and 
nonhandheld  engines.  Certain  of  the 
provisions  discussed  in  this  Section  V 
apply  to  both  handheld  and 
nonhandheld  engines,  as  noted. 
Reference  to  both  handheld  and 
nonhandheld  engines  also  includes 
marine  auxiliary  engines  subject  to  the 
Small  SI  engine  standards  for  that  size 
engine. 

(1)  Engines  Covered  by  Other  Programs 

The  Small  SI  engine  standards  do  not 
apply  to  recreational  vehicles  covered 
by  EPA  emission  standards  in  40  CFR 
part  1051.  The  regulations  in  part  1051 
apply  to  off-highway  motorcycles, 
snowmobiles,  all-terrain  vehicles,  and 
certain  offroad  utility  vehicles. 


However,  if  an  amphibious  vehicle  or 
other  recreational  vehicle  with  an 
engine  at  or  below  19  kW  is  not  subject 
to  standards  under  part  1051,  its  engine 
will  need  to  meet  the  Small  SI  engine 
standards.  We  also  do  not  consider 
vehicles  such  as  go  karts  or  golf  carts  to 
be  subject  to  part  1051  because  they  are 
not  intended  for  high-speed  operation 
over  rough  terrain;  these  engines  are 
also  subject  to  Small  SI  engine 
standards.  The  Small  SI  engine 
standards  do  not  apply  to  engines  used 
in  scooters  or  other  vehicles  that  qualify 
as  motor  vehicles. 

Consistent  with  the  current  regulation 
under  40  CFR  part  90,  Small  SI  engine 
standards  apply  to  spark-ignition 
engines  used  as  generators  or  for  other 
auxiliary  power  on  marine  vessels,  but 
not  to  marine  propulsion  engines.  As 
described  below,  we  are  finalizing  more 
stringent  exhaust  emission  standards 
that  will  apply  uniquely  to  marine 
generator  engines. 

Engines  with  rated  power  above  19 
kW  are  subject  to  emission  standards 
under  40  CFR  part  1048.  However,  we 
adopted  a  special  provision  under  part 
1048  allowing  engines  with  total 
displacement  at  or  below  1000  cc  and 
with  rated  power  at  or  below  30  kW  to 
meet  the  applicable  Small  SI  engine 
standards  instead  of  the  standards  in 
part  1048.  For  any  engines  that  are 
certified  using  this  provision,  any 
emission  standards  that  we  adopt  for 
Class  II  engines  and  equipment  in  this 
rulemeking  (or  in  later  rulemakings) 
will  also  apply  at  the  same  time.  Since 
these  engines  are  not  required  to  meet 
the  Small  SI  engine  standards  we  have 
not  included  them  in  the  analyses 
associated  with  this  final  rule. 

(2)  Maximum  Engine  Power  and  Engine 
Displacement 

Under  the  current  regulations,  “rated 
power”  and  “power  rating”  are 
determined  by  the  manufacturer  with 
little  or  no  direction  for  selecting 
appropriate  values.  We  are  establishing 
an  objective  approach  to  establishing 
the  alternative  term  “maximum  engine 
power”  under  the  regulations  (see 
§  1054.140).  This  value  has  regulatory 
significance  for  Small  SI  engines  only  to 
establish  whether  or  not  engines  are 
instead  subject  to  Large  SI  engine 
standards.  Determining  maximum 
engine  power  is  therefore  relevant  only 
for  those  engines  that  are  approaching 
the  line  separating  these  two  engine 
categories.  We  are  requiring  that 
manufacturers  determine  and  report 
maximum  engine  power  if  their 
emission-data  engine  has  a  maximum 
modal  power  at  or  above  15  kW  (at  or 
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above  25  kW  if  engine  displacement  is 
at  or  below  1000  cc). 

Similarly,  the  regulations  depend  on 
engine  displacement  to  differentiate 
engines  for  the  applicability  of  different 
standards.  The  regulations  currently 
provide  no  objective  direction  or 
restriction  regarding  the  determination 
of  engine  displacement.  We  are  defining 
displacement  as  the  intended  swept 
volume  of  the  engine  to  the  nearest 
cubic  centimeter,  where  the  engine’s 
swept  volume  is  the  product  of  the 
internal  cross-sectional  area  of  the 
cylinders,  the  stroke  length,  and  the 
number  of  cylinders. 

For  both  maximum  engine  power  and 
displacement,  the  declared  values  must 
be  within  the  range  of  the  values  from 
production  engines  considering  normal 
production  variability.  This  does  not 
imply  that  production  engines  need  to 
be  routinely  tested  or  measured  to  verify 
the  declared  values,  but  it  serves  to 
define  a  range  of  appropriate  values  and 
provides  a  mechanism  by  which  we  can 
ensure  that  the  declared  values  conform 
to  the  production  engines  in  question.  If 
production  engines  are  found  to  have 
different  values  for  maximum  engine 
power  or  displacement,  this  should  be 
noted  in  a  change  to  the  application  for 
certification. 

(3)  Exempted  or  Excluded  Engines 

Under  the  Clean  Air  Act,  engines  that 
are  used  in  stationary  applications  are 
not  nonroad  engines.  States  are 
generally  preempted  from  setting 
emission  standards  for  nonroad  engines 
but  this  preemption  does  not  a[  ly  to 
stationary  engines.  EPA  has  adopted 
emission  standards  for  stationary 
compression-ignition  engines  sold  or 
used  in  the  United  States  (71  FR  39154, 
July  11,  2006).  EPA  also  recently 
adopted  emission  standards  for 
stationary  spark-ignition  engines  in  a 
separate  action  (73  FR  3568,  January  18, 
2008).  In  pursuing  emission  standards 
for  stationary  engines,  we  have 
attempted  to  maintain  consistency 
between  stationary  and  nonroad 
requirements  as  much  as  possible.  As 
explained  in  the  stationary  rule, 
stationary  spark-ignition  engines  below 
19  kW  are  almost  all  sold  into 
residential  applications  so  we  believe  it 
is  not  appropriate  to  include 
requirements  for  owners  or  operators 
that  will  normally  be  part  of  a  program 
for  implementing  standards  for 
stationary  engines.  As  a  result,  we 
indicated  in  the  stationary  rule  that  it  is 
most  appropriate  to  set  exhaust  and 
evaporative  emission  standards  for 
stationary  spark-ignition  engines  and 
equipment  below  19  kW  as  if  they  were 
used  in  nonroad  applications.  This  will 


allow  manufacturers  to  make  a  single 
product  that  meets  all  applicable  EPA 
standards  for  both  stationary  and 
nonroad  applications. 

The  Clean  Air  Act  provides  for  a 
different  regulatory  approach  for 
engines  used  solely  in  competition. 
Rather  than  relying  on  engine  design 
features  that  serve  as  inherent  indicators 
of  dedicated  competitive  use,  we  have 
taken  the  approach  in  other  programs  of 
more  carefully  differentiating 
competition  and  noncompetition 
models  in  ways  that  reflect  the  nature  of 
the  particular  products.  In  the  case  of 
Small  SI  engines,  we  believe  there  are 
no  particular  engine  design  features  that 
allow  us  to  differentiate  between 
engines  that  are  used  solely  for 
competition  from  those  with  racing-type 
features  that  are  not  used  solely  for 
competition.  We  are  requiring  that 
handheld  and  nonhandheld  equipment 
with  engines  meeting  all  the  following 
criteria  will  be  considered  as  being  used 
solely  for  competition: 

•  The  engine  (or  equipment  in  which 
the  engine  is  installed)  may  not  be 
displayed  for  sale  in  any  public 
dealership; 

•  Sale  of  the  equipment  in  which  the 
engine  is  installed  must  be  limited  to 
professional  competitors  or  other 
qualified  competitors; 

•  The  engine  must  have  performance 
characteristics  that  are  substantially 
superior  to  noncompetitive  models; 

•  The  engines  must  be  intended  for 
use  only  in  competition  events 
sanctioned  (with  applicable  permits)  by 
a  state  or  federal  government  agency  or 
other  widely  recognized  public 
organization,  with  operation  limited  to 
competition  events,  performance-record 
attempts,  and  official  time  trials. 

We  are  also  including  a  provision 
allowing  us  to  approve  an  exemption  for 
cases  in  which  an  engine  manufacturer 
can  provide  clear  and  convincing 
evidence  that  an  engine  will  be  used 
solely  for  competition  even  though  not 
all  the  above  criteria  apply  for  a  given 
situation.  This  may  occur,  for  example, 
if  a  racing  association  specifies  a 
particular  engine  model  in  the 
competition  rules,  where  that  engine 
has  design  features  that  prevent  it  from 
being  certified,  or  from  being  used  for 
purposes  other  than  competition. 

Engine  manufacturers  will  make  their 
request  for  each  new  model  year  and  we 
will  deny  a  request  for  future 
production  if  there  are  indications  that 
some  engines  covered  by  previous 
requests  are  not  being  used  solely  for 
competition.  Competition  engines  are 
produced  and  sold  in  very  small 
quantities  so  manufacturers  should  be 


able  to  identify  which  engines  qualify 
for  this  exemption. 

In  the  rulemaking  for  recreational 
vehicles,  we  chose  not  to  apply 
standards  to  hobby  products  by 
exempting  all  reduced-scale  models  of 
vehicles  that  were  not  capable  of 
transporting  a  person  (67  FR  68242, 
November  8,  2002).  We  are  extending 
that  same  provision  to  handheld  and 
nonhandheld  Small  SI  engines.  (See 
§1054.5.) 

In  the  rulemaking  to  establish  Phase 
2  emission  standards,  we  adopted  an 
exemption  for  handheld  and 
nonhandheld  engines  used  in  rescue 
equipment.  The  regulation  does  not 
require  any  request,  approval,  or 
recordkeeping  related  to  the  exemption. 
We  discovered  while  conducting  the 
SBAR  Panel  described  in  Section  VI. G 
that  some  companies  are  producing 
noncompliant  engines  under  this 
exemption.  As  a  result,  we  are  keeping 
this  exemption  but  are  adding  several 
provisions  to  allow  us  to  better  monitor 
how  it  is  used  (see  §  1054.660).  We  are 
also  keeping  the  requirement  that 
equipment  manufacturers  use  certified 
engines  if  they  are  available.  We  are 
updating  this  provision  by  adding  a 
requirement  that  equipment 
manufacturers  use  an  engine  that  has 
been  certified  to  less  stringent  Phase  1 
or  Phase  2  standards  if  such  an  engine 
is  available.  We  are  explicitly  allowing 
engine  manufacturers  to  produce 
engines  for  this  exemption  (with 
permanent  labels  identifying  the 
particular  exemption),  but  only  if  they 
have  a  written  request  for  each 
equipment  model  from  the  equipment 
manufacturer.  We  are  further  requiring 
that  the  equipment  manufacturer  notify 
EPA  of  the  intent  to  produce  emergency 
equipment  with  exempted  engines. 

Also,  to  clarify  the  scope  of  this 
provision,  we  are  defining  “emergency 
rescue  situations”  as  firefighting  or 
other  situations  in  which  a  person  is 
retrieved  from  imminent  danger. 

Finally,  we  are  clarifying  that  EPA  may 
discontinue  the  exemption  on  a  case-by- 
case  basis  if  we  find  that  such  engines 
are  not  used  solely  for  emergency  and 
rescue  equipment  or  if  we  find  that  a 
certified  engine  is  available  to  power  the 
equipment  safely  and  practically.  We 
are  applying  the  provisions  of  this 
section  for  new  equipment  built  on  or 
after  January  1,  2010. 

The  current  regulations  also  specify 
an  exemption  allowing  individuals  to 
import  up  to  three  nonconforming 
handheld  or  nonhandheld  engines  one 
.  time.  We  are  keeping  this  exemption 
with  three  adjustments  (see  §  1054.630). 
First,  we  are  allowing  this  exemption 
only  for  used  equipment.  Allowing 
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importation  of  new  equipment  under 
this  exemption  is  not  consistent  with 
the  intent  of  the  provision,  which  is  to 
allow  people  to  move  to  the  United 
States  from  another  country  and 
continue  to  use  lawn  and  garden 
equipment  that  may  already  be  in  their 
possession.  Second,  we  are  allowing 
such  an  importation  once  every  five 
years  but  are  requiring  a  statement  that 
the  person  importing  the  exempted 
equipment  has  not  used  this  provision 
in  the  preceding  five  years.  The  current 
regulations  allow  only  one  importation 
in  a  person’s  lifetime  without  including 
any  way  of  making  that  enforceable.  We 
believe  the  new  combination  of 
provisions  represents  an  appropriate 
balance  between  preserving  the 
enforceability  of  the  exemption  within 
the  normal  flow  of  personal  property  for 
people  coming  into  the  country.  Third, 
we  are  no  longer  requiring  submission 
of  the  taxpayer  identification  number 
since  this  is  not  essential  for  ensuring 
compliance.  We  are  applying  these 
changes  starting  January  1,  2010. 

C.  Final  Requirements 

A  key  element  of  the  new 
requirements  for  Small  SI  engines  is  the 
more  stringent  exhaust  emission 
standards  for  nonhandheld  engines.  We 
are  also  finalizing  several  changes  to  the 
certification  program  that  will  apply  to 
both  handheld  and  nonhandheld 
engines.  For  example,  we  are  clarifying 
the  process  for  selecting  an  engine 
family’s  useful  life,  which  defines  the 
length  of  time  over  which 
manufacturers  are  responsible  for 
meeting  emission  standards.  We  are  also 
adding  several  provisions  to  update  the 
program  for  allowing  manufacturers  to 
use  emission  credits  to  show  that  they 
meet  emission  standards.  The  following 
sections  describe  the  elements  of  this 
rule. 

The  timing  for  implementation  of  the 
new  exhaust  emission  standards  is 
described  below.  Unless  we  specify 
otherwise,  all  the  additional  regulatory 
changes  will  apply  when  engines  are 
subject  to  the  emission  standards  and 
the  other  provisions  under  40  CFR  part 
1054.  This  will  be  model  year  2012  for 
Class  I  engines  and  model  year  2011  for 
Class  II  engines.  For  handheld  engines, 
we  are  generally  requiring  that 
manufacturers  comply  with  the 
provisions  of  part  1054,  including  the 
certification  provisions,  starting  in  the 
2010  model  year.  These  new 
requirements  apply  to  handheld  engines 
unless  stated  otherwise.  For 
convenience  we  refer  to  the  handheld 
emission  standards  in  part  1054  as 
Phase  3  standards  even  though  the 


numerical  values  remain  unchanged 
from  the  Phase  2  standards. 

(1)  Emission  Standards 

Extensive  testing  and  dialogue  with 
manufacturers  and  other  interested 
parties  has  led  us  to  a  much  better 
understanding  of  the  capabilities  and 
limitations  of  applying  emission  control 
technologies  to  nonhandheld  Small  SI 
engines.  As  described  in  the  Final  RIA, 
we  have  collected  a  wealth  of 
information  related  to  the  feasibility, 
performance  characteristics,  and  safety 
implications  of  applying  catalyst 
technology  to  these  engines.  We  have 
concluded  within  the  context  of  Clean 
Air  Act  section  213  that  it  is  appropriate 
to  establish  emission  standards  that  are 
consistent  with  those  adopted  by 
California  ARB.  We  are  finalizing 
HC+NOx  emission  standards  of  10.0 
g/kWThr  for  Class  I  engines  starting  in 
the  2012  model  year,  and  8.0  g/kW-hr 
for  Class  II  engines  starting  in  the  2011 
model  year  (see  §  1054.105).  For  both 
classes  of  nonhandheld  engines  we  are 
maintaining  the  existing  CO  standard  of 
610  g/kW-hr. 

We  are  eliminating  the  defined 
subclasses  for  the  smallest  sizes  of 
nonhandheld  engines  starting  with 
implementation  of  the  Phase  3 
standards.  Under  the  current  regulations 
in  part  90,  Class  I-A  is  designated  for 
engines  writh  displacement  below  66  cc 
that  may  be  used  in  nonhandheld 
applications.  To  address  the 
technological  constraints  of  these 
engines,  all  the  current  requirements  for 
these  engines  are  the  same  as  for 
handheld  engines.  Class  I-B  is  similarly 
designated  for  engines  with 
displacement  between  66  and  100  cc 
that  may  be  used  in  nonhandheld 
applications.  These  engines  are 
currently  subject  to  a  mix  of  provisions 
that  result  in  an  overall  stringency  that 
lies  between  handheld  and 
nonhandheld  engines.  We  are  revising 
the  regulations  such  that  engines  at  or 
below  80  cc  are  subject  to  the  Phase  3 
standards  for  handheld  engines  and 
equipment  in  part  1054  starting  in  the 
2010  model  year.  We  are  allowing 
engines  at  or  below  80  cc  to  be  used 
without  restriction  in  nonhandheld 
equipment.  The  80  cc  threshold  aligns 
with  the  California  ARB  program.  For 
nonhandheld  engines  above  80  cc,  we 
are  treating  them  in  every  way  as  Class 
I  engines.  Based  on  the  fact  that  it  is 
more  difficult  for  smaller  displacement 
engines  to  achieve  the  same  g/kW-hr 
emission  level  as  larger  displacement 
engines,  it  will  be  more  of  a  challenge 
for  manufacturers  to  achieve  a  10.0 
g/kW-hr  HC+NOx  level  on  these 
smallest  Class  I  engines.  However,  for 


those  engines  unable  to  achieve  the 
level  of  the  new  standards  (either  with 
or  without  a  catalyst),  manufacturers 
may  elect  to  rely  on  emission  credits  to 
comply  with  emission  standards.  We 
believe  all  manufacturers  producing 
engines  formerly  included  in  Class  I-B 
also  have  a  wide  enough  range  of  engine 
models  that  they  will  be  able  to  generate 
sufficient  credits  to  meet  standards 
across  the  full  product  line.  (See 
§  1054.101  and  §  1054.801.) 

We  are  making  another  slight  change 
to  the  definition  of  handheld  engines 
that  may  affect  whether  an  engine  is 
subject  to  handheld  or  nonhandheld 
standards.  The  handheld  definition 
relies  on  a  weight  threshold  for  certain 
engines.  As  recently  as  1999,  we 
affirmed  that  the  regulation  should 
allow  for  the  fact  that  switching  to  a 
heavier  four-stroke  engine  to  meet 
emission  standards  might 
inappropriately  cause  an  engine  to  no 
longer  qualify  as  a  handheld  engine  (64 
FR  5252,  February  3,  1999).  The 
regulation  accordingly  specifies  that  the 
weight  limit  is  20  kilograms  for  one- 
person  augers  and  14  kilograms  for 
other  types  of  equipment,  based  on  the 
weight  of  the  engine  that  was  in  place 
before  applying  emission  control 
technologies.  We  believe  it  is 
impractical  to  base  a  weight  limit  on 
product  specifications  that  have  become 
difficult  to  establish.  We  are  therefore 
increasing  each  of  the  specified  weight 
limits  by  two  kilograms,  representing 
the  approximate  additional  weight 
related  to  switching  to  a  four-stroke 
engine,  and  applying  the  new  weight 
limit  to  all  engines  and  equipment  (see 
§1054.801). 

Finally,  we  are  revising  the  list  of 
applications  identified  in  the  handheld 
definition  as  being  subject  to  the 
handheld  standards.  We  are  specifically 
adding  hand-supported  jackhammers  or 
rammer/compactor  to  the  handheld 
definition  as  we  have  approved  these 
types  of  applications  in  the  past  as 
meeting  tbe  attributes  laid  out  in  the 
definition.  We  are  removing  the  “one- 
person”  term  from  the  auger  description 
in  the  handheld  definition  because 
some  augers  can  be  operated  by  two 
people,  but  still  have  other  attributes 
that  would  lead  to  the  equipment  being 
considered  handheld.  We  are  also 
removing  the  specific  mention  of  pumps 
and  generators  from  the  handheld 
definition  if  they  are  below  the  specified 
weight  limit.  With  the  change  noted 
earlier  that  allows  manufacturers  to  use 
engines  below  80cc  in  either  handheld 
or  nonhandheld  applications,  we 
believe  these  applications  no  longer 
need  to  be  cited  for  special  treatment  in 
the  handheld  definition. 
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The  regulations  in  part  90  allow 
manufacturers  to  rely  on  altitude  kits  to 
comply  with  emission  requirements  at 
high  altitude.  We  are  continuing  this 
approach  but  are  clarifying  that  all 
nonhandheld  engines  must  comply  with 
Phase  3  standards  without  altitude  kits 
at  barometric  pressures  above  94.0  kPa, 
which  corresponds  to  altitudes  up  to 
about  2,000  feet  above  sea  level  (see 
§  1054.115).  This  will  ensure  that  all 
areas  east  of  the  Rocky  Mountains  and 
most  of  the  populated  areas  in  Pacific 
Coast  states  will  have  compliant  engines 
without  depending  on  engine 
modifications.  This  becomes 
increasingly  important  as  we  anticipate 
manufacturers  relying  on  technologies 
that  are  sensitive  to  controlling  air-fuel 
ratio  for  reducing  emissions.  Engine 
manufacturers  must  identify  in  the 
owner’s  manual  the  altitude  ranges  for 
proper  engine  performance  and 
emission  control  that  are  expected  with 
and  without  the  altitude  kit.  The 
owner’s  manual  must  also  state  that 
operating  the  engine  with  the  wrong 
engine  configuration  at  a  given  altitude 
may  increase  its  emissions  and  decrease 
fuel  efficiency  and  performance.  See 
Section  V.E.5  for  further  discussion 
related  to  the  deployment  of  altitude 
kits  where  the  manufacturers  rely  on 
them  for  operation  at  higher  altitudes. 

We  are  adopting  a  slightly  different 
approach  for  handheld  engines  with 
respect  to  altitude.  Since  we  are  not 
adopting  more  stringent  exhaust 
emission  standards,  we  believe  it  is 
appropriate  to  adopt  provisions  that  are 
consistent  with  current  practice  at  this 
time.  We  are  therefore  requiring 
handheld  engines  to  comply  with  the 
current  standards  without  altitude  kits 
at  barometric  pressures  above  96.0  kPa, 
which  will  allow  for  testing  in  most 
weather  conditions  at  all  altitudes  up  to 
about  1,100  feet  above  sea  level. 

Spark-ignition  engines  used  for 
marine  auxiliary  power  (i.e.,  marine 
generator  engines)  are  covered  by  the 
same  regulations  as  land-based  engines 
of  the  same  size.  However,  the  marine 
generator  versions  of  Small  SI  engines 
are  able  to  make  use  of  ambient  water 
for  enhanced  cooling  of  the  engine  and 
exhaust  system.  Exhaust  systems  for 
these  engines  are  water-jacketed  to 
maintain  low  surface  temperatures  to 
minimize  the  risk  of  fires  on  boats, 
where  the  generator  is  often  installed  in 
small  compartments  within  the  boat. 
Manufacturers  of  marine  generator 
engines  have  recently  developed 
advanced  technology  in  an  effort  to 
improve  fuel  consumption  and  CO 
emission  controls  for  marine  generators. 
This  advanced  technology  includes  the 
use  of  electronic  fuel  injection  and 


three-way  catalysts.  As  a  result, 
manufacturers  are  offering  new  products 
with  more  than  a  99  percent  reduction 
in  CO  and  have  expressed  their  intent 
to  offer  only  these  advanced-technology 
engines  in  the  near  future.  They  have 
stated  that  these  low-CO  engines  are 
responsive  to  market  demand.  We  are 
establishing  a  CO  standard  of  5.0  g/kW- 
hr  CO  for  marine  generator  engines  to 
reflect  the  recent  trend  in  marine 
generator  engine  designs  (see 
§  1054.105).  We  believe  this  standard  is 
necessary  to  prevent  backsliding  in  CO 
emissions  that  could  occur  if  new 
manufacturers  were  to  attempt  to  enter 
the  market  with  less  expensive,  high-CO 
designs.  See  Section  II  for  a  discussion 
of  air  quality  concerns  related  to  CO 
emissions. 

At  this  time,  we  are  continuing  the 
current  regulatory  approach  for 
wintertime  engines  (e.g.,  engines  used 
exclusively  to  power  equipment  such  as 
snowthrowers  and  ice  augers).  Under 
this  final  rule,  the  HC+NOx  exhaust 
emission  standards  will  be  optional  for 
wintertime  engines.  However,  if  a 
manufacturer  chooses  to  certify  its 
wintertime  engines  to  such  standards, 
those  engines  will  be  subject  to  all  the 
requirements  as  if  the  optional 
standards  were  mandatory.  We  are 
adopting  a  definition  of  wintertime 
engines  to  clarify  which  engines  qualify 
for  these  special  provisions. 

All  engines  subject  to  standards  must 
continue  to  control  crankcase  emissions. 
In  the  case  of  snowthrower  engines, 
crankcase  emissions  may  be  vented  to 
the  ambient  air  as  long  as  manufacturers 
take  crankcase  emissions  into  account 
in  demonstrating  compliance  with 
exhaust  emission  standards. 

(2)  Useful  Life 

The  Phase  2  standards  for  Small  SI 
engines  included  the  concept  that 
manufacturers  are  responsible  for 
meeting  emission  standards  over  a 
useful  life  period.  The  useful  life 
defines  the  design  target  for  ensuring 
the  durability  of  emission  controls 
under  normal  in-use  operation  for 
properly  maintained  engines.  Given  the 
very  wide  range  of  engine  applications, 
from  very  low-cost  consumer  products 
to  commercial  models  designed  for 
long-term  continuous  operation,  we 
determined  that  a  single  useful  life 
value  for  all  products,  which  is  typical 
for  other  engine  programs,  was  not 
appropriate  for  Small  SI  engines.  We 
proposed  at  that  time  to  determine  the 
useful  life  for  an  engine  family  based  on 
specific  criteria,  but  commenters 
suggested  that  such  a  requirement  was 
overly  rigid  and  unnecessary.  The  final 
rule  instead  specified  three  alternative 


useful  life  values,  giving  manufacturers 
the  responsibility  to  select  the  useful 
life  that  was  most  appropriate  for  their 
engines  and  the  corresponding  types  of 
equipment.  The  preamble  to  the  Phase 
2  final  rule  expressed  a  remaining 
concern  that  manufacturers  might  not 
select  the  most  appropriate  useful  life 
value.  This  concern  related  to  both 
ensuring  effective  in-use  emission 
control  and  maintaining  the  integrity  of 
emission-credit  calculations.  The 
preamble  also  stated  our  intent  to 
periodically  review  the  manufacturers’ 
decisions  to  determine  whether 
modifications  to  these  rules  would  be 
appropriate. 

The  regulations  in  §  90.105  provide  a 
benchmark  for  determining  the 
appropriate  useful  life  value  for  an 
engine  family.  The  regulations  direct 
manufacturers  to  select  the  useful  life 
value  that  “most  closely  approximates 
the  expected  useful  lives  of  the 
equipment  into  which  the  engines  are 
anticipated  to  be  installed.”  To  maintain 
a  measure  of  accountability,  we 
included  a  requirement  that 
manufacturers  document  the  basis  for 
their  selected  useful  life  values.  The 
suggested  data  included,  among  other 
things:  (1)  Surveys  of  the  life  spans  of 
the  equipment  in  which  the  subject 
engines  are  installed:  (2)  engineering 
evaluations  of  field-aged  engines  to 
ascertain  when  engine  performance 
deteriorates  to  the  point  where  utility 
and/or  reliability  is  impacted  to  a  degree 
sufficient  to  necessitate  overhaul  or 
replacement;  and  (3)  failure  reports  from 
engine  customers.  These  regulatory 
provisions  identify  the  median  time  to 
retirement  for  in-use  equipment  as  the 
marker  for  defining  the  useful  life 
period.  This  allows  manufacturers  to 
consider  that  equipment  models  may 
fail  before  the  engine  has  reached  the 
point  of  failure  and  that  engines  may  be 
installed  in  different  types  of  equipment 
with  varying  usage  patterns.  Engines 
used  in  different  types  of  equipment,  or 
even  engines  used  in  the  same 
equipment  models  used  by  different 
operators,  may  experience  widely 
varying  usage  rates.  The  manufacturer  is 
expected  to  make  judgments  that  take 
this  variability  into  account  when 
estimating  the  median  life  of  in-use 
engines  and  equipment. 

Several  manufacturers  have  made  a 
good  faith  effort  to  select  appropriate 
useful  life  values  for  their  engine 
families,  either  by  selecting  only  the 
highest  value,  or  by  selecting  higher 
values  for  families  that  appear  more 
likely  to  be  used  in  commercial 
applications.  At  the  same  time,  we  have 
observed  several  instances  in  which 
engine  models  are  installed  in 
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commercial  equipment  and  marketed  as 
long-life  products  but  are  certified  to  the 
minimum  allowable  useful  life  period. 

After  assessing  several  ideas,  we 
chose  to  adopt  an  approach  that 
preserves  the  fundamental  elements  of 
the  current  provisions  related  to  useful 
life  but  clarifies  and  enhances  its 
implementation  (see  §  1054.107). 
Manufacturers  will  continue  to  select 
the  most  appropriate  useful  life  from  the 
same  nominal  values  to  best  match  the 
expected  in-use  lifetime  of  the 
equipment  into  which  the  engines  in  the 
engine  family  will  be  installed. 
Manufacturers  must  continue  to 
document  the  information  supporting 
their  selected  useful  life.  We  are 
adopting  three  provisions  to  address 
remaining  concerns  with  the  process  of 
selecting  useful  life  values. 

First,  for  manufacturers  not  selecting 
the  highest  available  nominal  value  for 
useful  life,  we  expect  to  routinely 
review  the  information  to  confirm  that 
it  complies  with  the  regulation.  Where 
our  review  indicates  that  the  selected 
useful  life  may  not  be  appropriate  for  an 
engine  family,  we  may  request  further 
justification.  If  we  determine  from 
available  information  that  a  longer 
useful  life  is  appropriate,  the 
manufacturer  must  either  provide 
additional  justification  or  select  a  longer 
useful  life  for  that  engine  family.  We 
will  encourage  manufacturers  to  use  the 
new  provisions  related  to  preliminary 
approval  in  §  1054.210  if  there  is  any 
uncertainty  related  to  the  useful  life 
selection.  We  would  rather  work 
together  early  to  establish  this  in  the 
certification  process  rather  than 
reviewing  a  completed  application  for 
certification  to  evaluate  whether  the 
completed  durability  demonstration  is 
sufficient. 

Second,  we  are  modifying  the 
regulations  to  allow  nonhandheld 
engine  manufacturers  to  select  a  useful 
life  value  that  is  longer  than  the  three 
specified  nominal  values. 

Manufacturers  may  choose  to  do  this  for 
the  marketing  advantage  of  selling  a 
long-life  product  or  they  may  want  to 
generate  emission  credits  that 
correspond  to  an  expected  lifetime  that 
is  substantially  longer  than  we  would 
otherwise  allow.  We  are  allowing 
manufacturers  to  select  longer  useful 
life  values  in  100-hour  increments,  up 
to  3,000  hours  for  Class  I  engines  and  up 
to  5,000  hours  for  Class  II  engines. 
Durability  testing  for  certification  will 
need  to  correspond  to  the  selected 
useful  life  period.  We  have  considered 
the  possibility  that  a  manufacturer 
might  overstate  an  engine  family’s 
useful  life  to  generate  emission  credits 
while  knowing  that  engines  may  not 


operate  that  long.  We  believe  the 
inherent  testing  burden  and  compliance 
liability  is  enough  to  avoid  such  a 
problem,  but  we  are  including  the 
specified  maximum  values 
corresponding  with  the  applicable 
useful  life  for  comparable  diesel  engines 
or  Large  SI  engines.  We  are  not  allowing 
for  longer  useful  life  values  for 
handheld  engines. 

Third,  we  are  requiring  that  engines 
and  equipment  be  labeled  to  identify  the 
applicable  useful  life  period.  The 
current  requirement’ allows 
manufacturers  to  identify  the  useful  life 
with  code  letters  on  the  engine’s 
emission  control  information  label,  with 
the  numerical  value  of  the  useful  life 
spelled  out  in  the  owner’s  manual.  We 
believe  it  is  important  for  equipment 
manufacturers  and  consumers  to  be  able 
to  find  an  unambiguous  designation 
showing  the  engine  manufacturer’s  , 
expectations  about  the  useful  life  of  the 
engine.  Comments  on  the  proposed  rule 
also  indicated  an  interest  in  using 
descriptive  terms  to  identify  the  useful 
life  on  the  label.  We  believe  any 
terminology  will  communicate  less 
effectively  than  the  numerical  value  of 
the  useful  life,  but  we  will  allow 
manufacturers  to  use  specified 
descriptive  terms  in  addition  to  the 
number  of  hours. 

We  are  also  including  a  provision  in 
the  final  rule  stating  that  the  useful  life 
is  defined  as  a  five-year  period  if  the 
engine  has  not  yet  exceeded  the 
specified  number  of  operating  hours 
during  that  time.  This  is  consistent  with 
our  other  engine  programs.  This  does 
not  affect  the  certification  process.  If  we 
test  an  in-use  engine  within  the  five- 
year  useful  life  period  and  there  is  no 
clear  indication  that  it  has  not  yet 
exceeded  the  specified  number  of 
operating  hours,  it  would  need  to  meet 
applicable  emission  standards. 
Conversely,  if  an  engine  has  not  yet 
exceeded  the  number  of  operating  hours 
but  the  engine  is  six  years  old,  it  is  no 
longer  required  to  meet  emission 
standards. 

(3)  Averaging,  Banking,  and  Trading 

EPA  has  included  averaging,  banking, 
and  trading  (ABT)  programs  in  most  of 
the  emission  control  programs  for 
highway  and  nonroad  engines.  EPA’s 
existing  Phase  2  regulations  for  Small  SI 
engines  include  an  exhaust  ABT  . 
program  (see  40  CFR  90.201  through 
90.211).  We  are  adopting  an  ABT 
program  for  the  Phase  3  HC+NOx 
exhaust  emission  standards  that  is 
similar  to  the  existing  program  (see  part 
1054,  subpart  H).  The  new  exhaust  ABT 
program  is  intended  to  enhance  the 
ability  of  engine  manufacturers  to  meet 


more  stringent  emission  standards.  The 
exhaust  ABT  program  is  also  structured 
to  avoid  delay  of  the  transition  to  the 
new  exhaust  emission  controls.  As 
described  in  Section  VI. D,  we  are 
establishing  a  separate  evaporative  ABT 
program  for  fuel  tanks  used  in  Small  SI 
equipment.  Credits  may  not  be 
exchanged  between  the  exhaust  ABT 
program  and  the  evaporative  ABT 
program. 

The  exhaust  ABT  program  has  three 
main  components.  Averaging  means  the 
exchange  of  emission  credits  between 
engine  families  within  a  given  engine 
manufacturer’s  product  line  for  a 
specific  model  year.  Engine 
manufacturers  divide  their  product  line 
into  “engine  families”  that  are 
comprised  of  engines  expected  to  have 
similar  emission  characteristics 
throughout  their  useful  life.  Averaging 
allows  a  manufacturer  to  certify  one  or 
more  engine  families  at  levels  above  the 
applicable  emission  standard,  but  below 
a  set  upper  limit.  This  level  then 
becomes  the  applicable  standard  for  all 
the  engines  in  that  engine  family,  for 
purposes  of  certification,  in-use  testing, 
and  the  like.  However,  the  increased 
emissions  must  be  offset  by  one  or  more 
engine  families  within  that 
manufacturer’s  product  line  that  are 
certified  below  the  same  emission 
standard,  such  that  the  average  standard 
from  all  the  manufacturer’s  engine 
families,  weighted  by  engine  power, 
regulatory  useful  life,  and  production 
volume,  is  at  or  below  the  level  of  the 
emission  standard.  Banking  means  the 
retention  of  emission  credits  by  the 
engine  manufacturer  for  use  in 
averaging  or  trading  for  future  model 
years.  Trading  means  the  exchange  of 
emission  credits  between  engine 
manufacturers  which  can  then  be  used 
for  averaging  purposes,  banked  for 
future  use,  or  traded  to  another  engine 
manufacturer. 

Because  we  are  not  adopting  any 
change  in  the  general  equation  under 
which  emission  credits  are  calculated, 
EPA  is  allowing  manufacturers  to  use 
Phase  2  credits  generated  under  the  part 
90  ABT  program  for  engines  that  are 
certified  in  the  Phase  3  program  under 
part  1054,  within  the  limits  described 
below.  Furthermore,  even  though  we  are 
not  establishing  new  exhaust  emission 
standards  for  handheld  engines,  the 
handheld  engine  regulations  are 
migrating  to  part  1054.  Therefore, 
handheld  engines  will  be  included  in 
the  new  ABT  program  under  part  1054 
with  one  change  in  the  overall  program 
as  described  below. 

Under  an  ABT  program,  averaging  is 
allowed  only  between  engine  families  in 
the  same  averaging  set,  as  defined  in  the 
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regulations.  For  the  exhaust  ABT 
program,  we  are  separating  handheld 
engines  and  nonhandheld  engines  into 
two  distinct  averaging  sets  starting  with 
the  2011  model  year.  Under  the  new 
program,  credits  may  generally  be  used 
interchangeably  between  Class  I  and 
Class  II  engine  families,  with  a  limited 
restriction  on  Phase  3  credits  during 
model  years  2011  and  2012  as  noted 
below.  Likewise,  credits  can  be  used 
interchangeably  between  all  three 
handheld  engine  classes  (Classes  III,  IV, 
and  V).  Because  the  Phase  2  exhaust 
ABT  program  allowed  exchange  across 
all  engine  classes  (i.e.,  allowing 
exchanges  between  handheld  engines 
and  nonhandheld  engines), 
manufacturers  using  credits  beginning 
with  the  2011  model  year  will  need  to 
show  that  the  credits  were  generated 
within  the  allowed  category  of  engines. 
For  many  companies,  especially  those 
in  the  handheld  market,  this  will 
potentially  be  straightforward  since  they 
are  primarily  in  the  handheld  market. 

For  companies  that  have  a  commingled 
pool  of  emission  credits  generated  by 
both  handheld  engines  and 
nonhandheld  engines,  this  will  take 
more  careful  accounting.  Because 
manufacturers  have  been  aware  of  this 
new  requirement  since  the  proposal, 
keeping  records  to  distinguish  handheld 
credits  and  nonhandheld  credits  will  be 
relatively  straightforward  for  2006  and 
later  model  years. 

We  are  making  two  exceptions  to  the 
provision  restricting  credit  exchanges 
between  handheld  engines  and 
nonhandheld  engines.  Currently,  some 
companies  that  are  primarily 
nonhandheld  engine  manufacturers  also 
sell  a  limited  number  of  handheld 
engines.  Under  the  Phase  2  program, 
these  engine  manufacturers  can  use 
credits  from  nonhandheld  engines  to 
offset  the  higher  emissions  of  their 
handheld  engines.  Because  we  are  not 
adopting  new  exhaust  requirements  for 
handheld  engines,  we  are  addressing 
this  existing  practice  by  specifying  that 
an  engine  manufacturer  may  use 
emission  credits  from  their 
nonhandheld  engines  for  .their  handheld 
engines  under  certain  conditions. 
Specifically,  a  manufacturer  may  use 
credits  from  their  nonhandheld  engines 
for  their  handheld  engines  only  where 
the  handheld  engine  family  is  certified 
in  2008  and  later  model  years  without 
any  design  changes  from  the  2007 
model  year  and  the  FEL  of  the  handheld 
engine  family  does  not  increase  above 
the  level  that  applied  in  the  2007  model 
year,  unless  such  an  increase  is  based 
on  emission  data  from  production 
engines.  Furthermore,  we  are  limiting 


the  number  of  handheld  engines  for 
which  a  manufacturer  can  use  emission 
credits  from  their  nonhandheld  engines 
to  30,000  per  year.  We  believe  these 
provisions  allow  for  engine 
manufacturers  to  continue  producing 
these  handheld  engines  for  use  in 
existing  handheld  models  of  low- 
volume  equipment  applications  while 
preventing  new  high-emitting  handheld 
engine  families  from  entering  the  market 
through  the  use  of  nonhandheld  engine 
credits.  (See  §  1054.740.) 

A  second  exception  to  the  provision 
restricting  credit  exchanges  between 
handheld  engines  and  nonhandheld 
engines  arises  because  of  our  handling 
of  engines  below  80cc.  Under  the  new 
Phase  3  program,  all  engines  below  80cc 
are  considered  handheld  engines  for  the 
purposes  of  the  emission  standards. 
However,  a  few  of  these  engines  are 
used  in  nonhandheld  applications. 
Therefore,  EPA  will  allow  a 
manufacturer  to  generate  nonhandheld 
ABT  credits  from  engines  below  80cc 
for  those  engines  a  manufacturer  has 
determined  are  used  in  nonhandheld 
applications.  (The  credits  will  be 
generated  against  the  applicable 
handheld  engine  standard.)  These 
nonhandheld  credits  could  be  used 
within  the  Class  I  and  Class  II  engine 
classes  to  demonstrate  compliance,  with 
the  Phase  3  exhaust  standards  (subject 
to  applicable  restrictions).  The  credits 
generated  by  engines  below  80cc  used 
in  handheld  applications  could  only  be 
used  for  other  handheld  engines.  (See 
§1054.701.) 

Under  an  ABT  program,  a 
manufacturer  establishes  a  “family 
emission  limit”  (FEL)  for  each 
participating  engine  family.  This  FEL 
may  be  above  or  below  the  standard. 

The  FEL  becomes  the  enforceable 
emission  limit  for  all  the  engines  in  that 
family  for  purposes  of  compliance 
testing.  FELs  that  are  established  above 
the  standard  may  not  exceed  an  upper 
limit  specified  in  the  ABT  regulations. 
For  nonhandheld  engines  we  are 
establishing  FEL  caps  to  prevent  the  sale 
of  very  high-emitting  engines.  Under  the 
new  FEL  caps,  manufacturers  will  need 
to  establish  FELs  at  or  below  the  levels 
of  the  Phase  2  HC+NOx  emission 
standards  of  16.1  g/kW-hr  for  Class  I 
engines  and  12.1  g/kW-hr  for  Class  II 
engines.  (The  Phase  3  FEL  cap  for  Class 
I  engines  with  a  displacement  between 
80  cc  and  100  cc  will  be  40.0  g/kW-hr 
since  these  engines  were  Class  I-B 
engines  under  the  Phase  2  regulations 
and  subject  to  this  higher  level.)  For 
handheld  engines,  where  we  are  not 
adopting  new  exhaust  emission 
standards,  we  are  maintaining  the  FEL 


caps  as  currently  specified  in  the  part  90 
ABT  regulations. 

For  nonhandheld  engines  we  are 
adding  two  special  provisions  related  to 
the  transition  from  Phase  2  to  Phase  3 
standards  in  §  1054.740.  First,  we  are 
providing  incentives  for  manufacturers  . 
to  produce  and  sell  engines  certified  at 
or  below  the  Phase  3  standards  before 
the  standards  are  scheduled  to  be 
implemented.  Second,  we  are 
establishing  provisions  to  allow  the  use 
of  Phase  2  credits  for  a  limited  time 
under  specific  conditions.  The 
following  discussions  describe  each  of 
these  provisions  in  more  detail  for  Class 
I  engines  and  Class  II  engines 
separately. 

For  Class  I  engines,  engine 
manufacturers  can  generate  early  Phase 
3  credits  by  producing  engines  with  an 
FEL  at  or  below  10.0  g/kW-hr  prior  to 

2012.  These  early  Phase  3  credits  will  be 
calculated  and  categorized  into  two 
distinct  types  of  credits,  Transitional 
Phase  3  credits  and  Enduring  Phase  3 
credits.  For  engines  certified  with  an 
FEL  at  or  below  10.0  g/kW-hr,  the 
manufacturer  will  earn  Transitional 
Phase  3  credits.  The  Transitional  Phase 
3  credits  will  be  calculated  based  on  the 
difference  between  10.0  g/kW-hr  and 
15.0  g/kW-hr.  (The  15.0  g/kW-hr  level  is 
the  production-weighted  average  of 
Class  I  FEL  values  under  the  Phase  2 
program.)  Manufacturers  could  use  the 
Transitional  Phase  3  credits  from  Class 

I  engines  in  2012  through  2014  model 
years.  For  engines  certified  with  an  FEL 
below  10.0  g/kW-hr,  manufacturers  will 
earn  Enduring  Phase  3  credits  in 
addition  to  the  Transitional  Phase  3 
credits  described  above.  The  Enduring 
Phase  3  credits  will  be  calculated  based 
on  the  difference  between  the  FEL  for 
the  engine  family  and  10.0  g/kW-hr  (i.e., 
the  applicable  Phase  3  standard).  The 
Enduring  Phase  3  credits  could  be  used 
once  the  Phase  3  standards  are 
implemented  without  the  jnodel  year 
restriction  noted  above  for  Transitional 
Phase  3  credits. 

Engine  manufacturers  may  certify 
their  Class  I  engines  using  Phase  2 
credits  generated  by  Class  I  or  Class  II 
engines  for  the  first  two  years  of  the 
Phase  3  standards  (i.e.,  model  years 
2012  and  2013)  under  certain 
conditions.  The  manufacturer  must  first 
use  all  of  its  available  transitional  Phase 
3  credits  to  demonstrate  compliance 
with  the  Phase  3  standards,  subject  to 
the  cross-class  credit  restriction  noted 
below  which  applies  prior  to  model  year 

2013.  If  these  Transitional  Phase  3 
credits  are  sufficient  to  demonstrate 
compliance,  the  manufacturer  may  not 
use  Phase  2  credits.  If  these  Transitional 
Phase  3  credits  are  insufficient  to 
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demonstrate  compliance,  the 
manufacturer  could  use  Phase  2  credits 
to  a  limited  degree  (under  the 
conditions  described  below)  to  cover  the 
remaining  amount  of  credits  needed  to 
demonstrate  compliance.  If 
manufacturers  still  need  credits  to 
demonstrate  compliance,  they  may  then 
use  their  remaining  Phase  3  credits  (i.e., 
their  Enduring  Phase  3  credits  or  any 
other  Phase  3  credits  generated  in  2012 
or  2013,  subject  to  the  cross-class  credit 
restriction  noted  below  which  applies 
prior  to  model  year  2013). 

The  maximum  number  of  Phase  2 
HC+NOx  exhaust  emission  credits  that 
manufacturers  could  use  for  their  Class 
I  engines  will  be  calculated  based  on  the 
characteristics  of  Class  I  engines 
produced  during  the  2007,  2008,  and 
2009  model  years.  For  each  of  those 
years,  the  manufacturer  will  calculate  a 
Phase  2  credit  allowance  using  the  ABT 
credit  equation  and  inserting  1.6  g/kW- 
hr  for  the  “Standard — FEL”  term,  and 
basing  the  rest  of  the  values  on  the  total 
production  of  Class  I  engines,  the 
production-weighted  power  for  all  Class 
I  engines,  and  production-weighted 
useful  life  value  for  all  Class  I  engines 
produced  in  each  of  those  years. 
Manufacturers  will  not  include  their 
wintertime  engines  in  the  calculations 
unless  the  engines  are  certified  to  meet 
the  otherwise  applicable  HC+NOx 
emission  standard.  The  maximum 
number  of  Phase  2  HC+NOx  exhaust 
emission  credits  a  manufacturer  could 
use  for  their  Class  I  engines  (calculated 
in  kilograms)  will  be  the  average  of  the 
three  values  calculated  for  model  years 
2007,  2008,  and  2009.  The  calculation 
described  above  allows  a  manufacturer 
to  use  Phase  2  credits  to  cover  a 
cumulative  shortfall  over  the  first  two 
years  for  their  Class  I  engines  of  1.6 
g/kW-hr  above  the  Phase  3  standard. 

The  Phase  2  credit  allowance  for  Class 
I  engines  could  be  used  all  in  2012,  all 
in  2013,  or  partially  in  either  or  both 
model  year’s  ABT  compliance 
calculations.  Because  ABT  compliance 
calculations  must  be  done  annually,  the 
manufacturer  will  know  its  2013 
remaining  allowance  based  on  its  2012 
calculation.  For  example,  if  a 
manufacturer  uses  all  of  its  Phase  2 
credit  allowance  in  2012,  it  will  have  no 
use  of  Phase  2  credits  for  2013. 
Conversely,  if  a  manufacturer  doesn’t 
use  any  Phase  2  credits  in  2012,  it  will 
have  all  of  its  Phase  2  credit  allowance 
available  for  use  in  2013.  If  a 
manufacturer  uses  less  than  its 
calculated  total  credits  based  on  the  1.6 
g/kW-hr  limit  in  2012,  the  remainder 
will  be  available  for  use  in  2013.  This 
provision  allows  for  limited  use  of 
Phase  2  emission  credits  to  address  the 


possibility  of  unanticipated  challenges 
in  reaching  the  Phase  3  emission  levels 
in  some  cases  or  selling  Phase  3 
compliant  engines  early  nationwide, 
without  creating  a  situation  that  will 
allow  manufacturers  to  substantially 
delay  the  introduction  of  Phase  3 
emission  controls. 

For  Class  II  engines,  engine 
manufacturers  could  generate  early 
Phase  3  credits  by  producing  engines 
with  an  FEL  at  or  below  8.0  g/kW-hr 
prior  to  2011.  These  early  Phase  3 
credits  will  be  calculated  and 
categorized  as  Transitional  Phase  3 
credits  and  Enduring  Phase  3  credits. 

For  engines  certified  with  an  FEL  at  or 
below  8.0  g/kW-hr,  the  manufacturer 
will  earn  Transitional  Phase  3  credits. 
The  Transitional  Phase  3  credits  will  be 
calculated  based  on  the  difference 
between  8.0  g/kW-hr  and  11.0  g/kW-hr. 
(The  11.0  g/kW-hr  level  is  the 
production-weighted  average  of  Class  II 
FEL  values  under  the  Phase  2  program.) 
Manufacturers  could  use  the 
Transitional  Phase  3  credits  from  Class 
II  engines  in  2011  through  2013  model 
years.  For  engines  certified  with  an  FEL 
below  8.0  g/kW-hr,  manufacturers  will 
earn  Enduring  Phase  3  credits  in 
addition  to  the  Transitional  Phase  3 
credits  described  above.  The  Enduring 
Phase  3  credits  will  be  calculated  based 
on  the  difference  between  the  FEL  for 
the  engine  family  and  8.0  g/kW-hr  (i.e., 
the  applicable  Phase  3  standard).  The 
Enduring  Phase  3  credits  could  be  used 
once  the  Phase  3  standards  are 
implemented  without  the  model  year 
restriction  noted  above  for  Transitional 
Phase  3  credits. 

Engine  manufacturers  may  certify 
their  Class  II  engines  using  Phase  2 
credits  generated  by  Class  I  or  Class  II 
engines  for  the  first  three  years  of  the 
Phase  3  standards  (i.e.,  model  years 
2011,  2012  and  2013)  under  certain 
conditions.  The  manufacturer  must  first 
use  all  of  its  transitional  Phase  3  credits 
to  demonstrate  compliance  with  the 
Phase  3  standards,  subject  to  the  cross- 
class  credit  restriction  noted  below 
which  applies  prior  to  model  year  2013. 
If  these  Transitional  credits  are 
sufficient  to  demonstrate  compliance, 
the  manufacturer  may  not  use  Phase  2 
credits.  If  these  Transitional  Phase  3 
credits  are  insufficient  to  demonstrate 
compliance,  the  manufacturer  could  use 
Phase  2  credits  to  a  limited  degree 
(under  the  conditions  described  below) 
to  cover  the  remaining  amount  of  credits 
needed  to  demonstrate  compliance.  If 
the  manufacturer  still  needs  credits  to 
demonstrate  compliance,  they  may  then 
use  their  remaining  Phase  3  credits  (i.e., 
their  Enduring  Phase  3  credits  or  any 
other  Phase  3  credits  generated  in  2011, 


2012,  or  2013,  subject  to  the  cross-class 
credit  restriction  noted  below  which 
applies  prior  to  model  year  2013). 

The  maximum  number  of  Phase  2 
HC+NOx  exhaust  emission  credits  a 
manufacturer  could  use  for  their  Class  II 
engines  will  be  calculated  based  on  the 
characteristics  of  Class  II  engines 
produced  during  the  2007,  2008,  and 
2009  model  years.  For  each  of  those 
years,  the  manufacturer  will  calculate  a 
Phase  2  credit  allowance  using  the  ABT 
credit  equation  and  inserting  2.1  g/kW- 
hr  for  the  “Standard — FEL”  term,  and 
basing  the  rest  of  the  values  on  the  total 
production  of  Class  II  engines,  the 
production-weighted  power  for  all  Class 
II  engines,  and  production-weighted 
useful  life  value  for  all  Class  II  engines 
produced  in  each  of  those  years. 
Manufacturers  will  not  include  their 
wintertime  engines  in  the  calculations 
unless  the  engines  are  certified  to  meet 
the  otherwise  applicable  HC+NOx 
emission  standard.  The  maximum 
number  of  Phase  2  HC+NOx  exhaust 
emission  credits  a  manufacturer  could 
use  for  their  Class  II  engines  (calculated 
in  kilograms)  will  be  the  average  of  the 
three  values  calculated  for  model  years 
2007,  2008,  and  2009.  The  calculation 
described  above  allows  a  manufacturer 
to  use  Phase  2  credits  to  cover  a 
cumulative  shortfall  over  the  first  three 
years  for  their  Class  II  engines  of  2.1 
g/kW-hr  above  the  Phase  3  standard. 

The  Phase  2  credit  allowance  for  Class 
II  engines  could  be  used  all  in  2011,  all 
in  2012,  all  in  2013,  or  partially  in  any 
or  all  three  model  year’s  ABT 
compliance  calculations.  Because  ABT 
compliance  calculations  must  be  done 
annually,  the  manufacturer  will  know 
its  remaining  allowance  based  on  its 
previous  calculations.  For  example,  if  a 
manufacturer  uses  all  of  its  Phase  2 
credit  allowance  in  2011,  it  will  have  no 
Phase  2  credits  for  2012  or  2013. 
However,  if  a  manufacturer  uses  less 
than  its  calculated  total  credits  based  on 
the  2.1  g/kVV-hr  limit  in  2011,  it  will 
have  the  remainder  of  its  allowance 
available  for  use  in  2012  and  2013.  This 
provision  allows  for  some  use  of  Phase 
2  emission  credits  to  address  the 
possibility  of  unanticipated  challenges 
in  reaching  the  Phase  3  emission  levels 
in  some  cases  or  selling  Phase  3  engines 
nationwide,  without  creating  a  situation 
that  will  allow  manufacturers  to 
substantially  delay  the  introduction  of 
Phase  3  emission  controls. 

To  avoid  the  use  of  credits  to  delay 
the  introduction  of  Phase  3 
technologies,  we  are  also  not  allowing 
manufacturers  to  use  Phase  3  credits 
from  Class  I  engines  to  demonstrate 
compliance  with  Class  II  engines  in  the 
2011  and  2012  model  years.  Similarly, 
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we  are  not  allowing  manufacturers  to 
use  Phase  3  credits  from  Class  II  engines 
to  demonstrate  compliance  with  Class  I 
engines  in  the  2012  model  year.  The  1.6 
kW-hr  and  2.1  g/kW-hr  allowances 
discussed  above  may  not  be  exchanged 
across  engine  classes  or  traded  among 
manufacturers. 

We  are  making  one  additional 
adjustment  related  to  the  exhaust  ABT 
program  for  engines  subject  to  the  new 
emission  standards.  We  are  adopting  a 
requirement  that  lowering  an  FEL  after 
the  start  of  production  may  occur  only 
if  the  manufacturer  has  emission  data 
from  production  engines  justifying  the 
lower  FEL  (see  §  1054.225).  This 
prevents  manufacturers  from  making 
FEL  changes  late  in  the  model  year  to 
generate  more  emission  credits  (or  use 
fewer  emission  credits)  when  there  is 
little  or  no  opportunity  to  verify 
whether  the  revised  FEL  is  appropriate 
for  the  engine  family.  This  provision  is 
common  in  EPA’s  emission  control 
programs  for  other  engine  categories. 

We  are  also  requiring  that  any  revised 
FEL  can  apply  only  for  engines 
produced  after  the  FEL  change.  This  is  * 
necessary  to  prevent  manufacturers 
from  recalculating  emission  credits  in  a 
way  that  leaves  no  way  of  verifying  that 
the  engines  produced  prior  to  the  FEL 
change  met  the  applicable  requirements. 

As  described  below  in  Section  V.E.3, 
we  are  allowing  equipment 
manufacturers  to  install  a  limited 
number  of  Class  II  engines,  certified  by 
engine  manufacturers  with  a  catalyst  as 
Phase  3  engines,  into  equipment 
without  the  catalyst.  (This  is  only 
allowed  when  the  engine  is  shipped 
separately  from  the  exhaust  system 
under  the  provisions  described  in 
Section  V.E.2.)  Because  engine 
manufacturers  may  be  generating 
emission  credits  from  these  engines 
based  on  the  use  of  a  catalyst,  EPA  is 
concerned  that  engine  manufacturers 
could  be  earning  exhaust  ABT  credits 
for  engines  that  are  sold  but  never  have 
the  catalyst  installed.  Therefore,  EPA 
believes  it  is  appropriate  to  adjust  such 
credits  to  account  for  the  fact  that 
equipment  manufacturers  may  in  many 
cases  legally  install  a  non-catalyzed 
muffler  on  an  engine  that  is  part  of  a 
family  whose  certification  depends  on 
the  use  of  a  catalyst.  Therefore,  EPA  is 
adopting  a  0.9  adjustment  factor  for 
calculating  credits  for  engine  families 
that  are  available  under  the  delegated 
assembly  provisions  and  are  also 
participating  in  the  TPEM  program.  In 
addition,  EPA  is  including  an  option 
that  will  allow  engine  manufacturers  to 
track  the  final  configuration  of  the 
engines  to  determine  the  actual  number 
of  engines  that  were  downgraded  under 


the  TPEM  program.  A  manufacturer 
would  need  to  track  sales  for  all  the 
equipment  manufacturers  purchasing 
the  given  engine  family.  The  engine 
manufacturer  could  use  the  resulting 
number  of  engines  that  were  not 
downgraded  in  its  calculation  of  ABT 
credits  for  that  specific  engine  family. 
Engine  manufacturers  may  specifically 
direct  equipment  manufacturers  not  to 
participate  in  the  TPEM  program  for 
certain  engine  models,  which  would 
allow  for  a  more  straightforward 
accounting  of  the  number  of  engines 
that  are  downgraded  under  the  TPEM 
program. 

For  all  emission  credits  generated  by 
engines  under  the  Phase  3  exhaust  ABT 
program,  we  are  allowing  an  indefinite 
credit  life.  We  consider  these  emission 
credits  to  be  part  of  the  overall  program 
for  complying  with  Phase  3  standards. 
Given  that  we  may  consider  further 
reductions  beyond  these  standards  in 
the  future,  we  believe  it  will  be 
important  to  assess  the  ABT  credit 
situation  that  exists  at  the  time  any 
further  standards  are  considered. 
Emission  credit  balances  will  be  part  of 
the  analysis  for  determining  the 
appropriate  level  and  timing  of  new 
standards,  consistent  with  the  statutory 
requirement  to  establish  standards  that 
represent  the  greatest  degree  of  emission 
reduction  achievable,  considering  cost, 
safety,  lead  time,  and  other  factors.  If  we 
were  to  allow  the  use  of  Phase  3  credits 
to  meet  future  standards,  we  may  need 
to  adopt  emission  standards  at  more 
stringent  levels  or  with  an  earlier  start 
date  than  we  would  absent  the 
continued  (or  limited)  use  of  Phase  3 
credits,  depending  on  the  level  of  Phase 
3  credit  banks.  Alternatively,  we  could 
adopt  future  standards  without  allowing 
the  use  of  Phase  3  credits.  The  final 
requirements  in  this  rulemaking 
describe  a  middle  path  in  which  we 
allow  the  use  of  Phase  2  credits  to  meet 
the  Phase  3  standards,  with  provisions 
that  limit  the  extent  and  timing  of  using 
these  credits. 

Finally,  manufacturers  may  include  as 
part  of  their  federal  credit  calculation 
the  sales  of  engines  in  California  as  long 
as  they  don’t  separately  account  for 
those  emission  credits  under  the 
California  regulations.  We  originally 
proposed  to  exclude  engines  sold  in 
California  which  are  subject  to  the 
California  ABR  standards.  However,  we 
consider  California’s  current  HC+NOx 
standards  to  be  equivalent  to  those  we 
are  adopting  in  this  rulemaking,  so  we 
would  expect  a  widespread  practice  of 
producing  and  marketing  50-state 
products.  Therefore,  as  long  as  a 
manufacturer  is  not  generating  credits 
under  California’s  averaging  program  for 


small  engines,  we  would  allow 
manufacturers  to  count  those  engines 
when  calculating  credits  under  EPA’s 
program.  This  is  consistent  with  how 
EPA  allows  credits  to  be  calculated  in 
other  nonroad  sectors,  such  as 
recreational  vehicles. 

D.  Testing  Provisions 

The  test  procedures  provide  an 
objective  measurement  for  establishing 
whether  engines  comply  with  emission 
standards.  The  following  sections 
describe  a  variety  of  changes  to  the 
current  test  procedures.  Except  as 
identified  in  the  following  sections,  we 
are  preserving  the  testing-related 
regulatory  provisions  that  currently 
apply  under  40  CFR  part  90  for  Phase 
2  engines.  Note  that  there  is  no 
presumption  that  any  previous 
approvals,  guidance,  or  judgments 
related  to  alternatives,  deviations,  or 
interpretations  of  the  testing 
requirements  under  the  Phase  1  or 
Phase  2  program  will  continue  to  apply; 
any  decisions  on  such  issues  will  be 
handled  going  forward  on  a  case-by-case 
basis. 

(1)  Migrating  Procedures  to  40  CFR  Part 
1065 

Manufacturers  have  been  using  the 
procedures  in  40  CFR  part  90  to  test 
their  engines  for  certification  of  Phase  1 
and  Phase  2  engines.  As  part  of  a  much 
broader  effort,  we  have  adopted 
comprehensive  testing  specifications  in 
40  CFR  part  1065  that  are  intended  to 
serve  as  the  basis  for  testing  all  types  of 
engines.  The  procedures  in  part  1065 
include  updated  information  reflecting 
the  current  state  of  available  technology. 
We  are  applying  the  procedures  in  part 
1065  to  nonhandheld  engines  starting 
with  new  certification  testing  in  2013 
and  later  model  years  as  specified  in  40 
CFR  part  1054,  subpart  F.  The 
procedures  in  part  1065  identify  new 
types  of  analyzers  and  update  a  wide 
range  of  testing  specifications,  but  leave 
intact  the  fundamental  approach  fbr 
measuring  exhaust  emissions.  There  is 
no  need  to  shift  to  the  part  1065 
procedures  for  nonhandheld  engines 
before  2013.  This  allows  manufacturers 
time  to  make  any  necessary  adjustments 
or  upgrades  in  their  lab  equipment  and 
procedures.  While  any  new  certification 
testing  for  nonhandheld  engines  will  be 
subject  to  the  part  1065  procedures 
starting  in  model  year  2013, 
manufacturers  will  be  allowed  to 
continue  certifying  nonhandheld 
engines  using  carryover  data  generated 
under  the  part  90  procedures.  # 

We  are  not  setting  new  exhaust 
emission  standards  for  handheld 
engines  so  there  is  no  natural  point  in 
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time  for  shifting  to  the  part  1065 
procedures.  We  nevertheless  believe 
handheld  engines  should  also  use  the 
part  1065  procedures  for  measuring 
exhaust  emissions.  We  are  requiring 
manufacturers  to  start  using  the  part 
1065  procedures  in  the  2013  model  year 
as  described  above  for  nonhandheld 
engines.  Manufacturers  will  be  allowed 
to  continue  certifying  handheld  engines 
using  carryover  data  generated  under 
the  part  90  procedures,  but  any  new 
certification  testing  will  be  subject  to 
the  part  1065  procedures  starting  with 
the  2013  model  year. 

We  have  taken  several  steps  to 
address  the  concerns  raised  by  engine 
manufacturers  related  to  the  specified  _ 
test  procedures  in  part  1065.  First,  we 
have  confirmed  that  the  calculations  in 
part  1065  yield  the  same  emission 
results  for  a  given  set  of  raw  data  from 
testing.  The  two  calculation  methods 
resulted  in  differences  that  were  less 
than  1  percent  for  both  handheld  and 
nonhandheld  engines.  We  have 
identified  a  variety  of  clarifications  and 
adjustments  that  we  need  to  make  to  the 
equations  in  §  1065.655  to  ensure 
accurate  calculations  for  engines 
operating  with  rich  air-fuel  mixtures. 
Second,  we  have  modified  the  cycle- 
validation  criteria  in  §  1054.505  to  more 
carefully  reflect  achievable  torque 
control  for  small  engines.  The  new 
criteria  are  based  on  a  combination  of 
specifications  for  continuous 
measurements  and  mean  values, 
including  specification  of  absolute 
thresholds  where  a  percentage  approach 
would  not  work  for  very  small  torque 
values.  Third,  we  are  adjusting  the 
fueling  instructions  in  part  1065  to 
allow  for  fuel-oil  mixtures  with  two- 
stroke  engines. 

We  also  acknowledge  that  handheld 
engines  that  depend  on  special  fixtures 
for  proper  testing  should  be  tested 
under  the  provisions  of  §  1065.10(c)  for 
special  test  procedures.  This  would 
require  that  manufacturers  describe 
their  test  fixtures  and  make  them 
available  upon  request.  Further  effort 
may  be  required  to  incorporate  more 
specific  requirements  or  specifications 
related  to  these  test  fixtures.  We  expect 
to  cooperate  with  government  agencies 
from  California  and  from  other  countries 
in  an  effort  to  harmonize  Small  SI  test 
procedures,  for  part  1065  procedures 
generally  and  for  these  special  test 
procedures  in  particular. 

(2)  Duty  Cycle 

The  regulations  under  part  90 
currently  specify  duty  cycles  for  testing 
engines  far  exhaust  emissions.  The 
current  requirements  specify  how  to 
control  speeds  and  loads  and  describe 


the  situations  in  which  the  installed 
engine  governor  controls  engine  speed. 
We  are  extending  these  provisions  to 
testing  under  the  new  standards  with  a 
few  adjustments  described  below.  For 
engines  equipped  with  an  engine  speed 
governor,  the  current  regulations  at  40 
CFR  90.409(a)(3)  state: 

For  Class  I,  Class  I-B,  and  Clqss  II 
engines  subject  to  Phase  2  standards 
that  are  equipped  with  an  engine  speed 
governor,  the  governor  must  be  used  to 
control  engine  speed  during  all  test 
cycle  modes  except  for  Mode  1  or  Mode 
6,  and  no  external  throttle  control  may 
be  used  that  interferes  with  the  function 
of  the  engine’s  governor;  a  controller 
may  be  used  to  adjust  the  governor 
setting  for  the  desired  engine  speed  in 
Modes  2-5  or  Modes  7-10;  and  during 
Mode  1  or  Mode  6  fixed  throttle 
operation  may  be  used  to  determine  the 
100  percent  torque  value. 

In  addition,  the  current  regulations  at 
40  CFR  90.410(b)  state: 

For  Phase  2  Class  I,  I-B,  and  II  engines 
equipped  with  an  engine  speed  governor, 
during  Mode  1  or  Mode  6  hold  both  the 
specified  speed  and  load  within  ±  five 
percent  of  point,  during  Modes  2-3,  or 
Modes  7-8  hold  the  specified  load  with  ± 
five  percent  of  point,  during  Modes  4-5  or 
Modes  9-10,  hold  the  specified  load  within 
the  larger  range  provided  by  ±0.27  Nm  (±0.2 
lb-ft),  or  ±  ten  (10)  percent  of  point,  and 
during  the  idle  mode  hold  the  specified 
speed  within  ±  ten  percent  of  the 
manufacturer’s  specified  idle  engine  speed 
(see  Table  1  in  Appendix  A  of  this  subpart 
for  a  description  of  test  Modes). 

Manufacturers  have  raised  questions 
about  the  interpretation  of  these 
provisions.  Our  intent  is  that  the  current 
requirements  specify  that  testing  be 
conducted  as  follows: 

•  Full-load  testing  occurs  at  wide- 
open  throttle  to  maintain  engines  at 
rated  speed,  which  is  defined  as  the 
speed  at  which  the  engine’s  maximum 
power  occurs  (as  declared  by  the 
manufacturer). 

•  Idle  testing  occurs  at  the 
manufacturer’s  specified  idle  speed 
with  a  maximum  load  of  five  percent  of 
maximum  torque.  The  regulation  allows 
adjustment  to  control  speeds  that  are 
different  than  will  be  maintained  by  the 
installed  governor. 

•  The  installed  governor  must  be 
used  to  control  engine  speed  for  testing 
at  all  modes  with  torque  values  between 
idle  and  full-load  modes.  The  regulation 
allows  adjustments  for  nominal  speed 
settings  that  are  different  than  will  be 
maintained  by  the  installed  governor 
without  modification. 

We  are  adopting  the  Phase  3 
standards  with  adjustments  to  the 
regulatory  requirements  currently 


described  in  40  CFR  part  90  (see 
§  1054.505).  Since  each  of  these 
adjustments  may  have  some  effect  on 
measured  emission  levels,  vye  believe  it 
is  appropriate  to  implement  these 
changes  concurrent  with  the  Phase  3 
standards.  To  the  extent  the  adjustments 
apply  to  handheld  engines,  we  believe 
it  is  appropriate  to  apply  the  changes  for 
new  testing  with  2013  and  later  model 
year  engines  for  the  reasons  described 
above  for  adopting  the  test  procedures 
in  part  1065. 

First,  for  engines  with  installed 
governors  we  are  requiring  the  engine 
speed  during  the  idle  mode  to  be 
controlled  by  the  governor.  We  believe 
there  is  no  testing  limitation  that  will 
call  for  engine  operation  at  idle  to 
depart  from  the  engine’s  governed 
speed.  Allowing  manufacturers  to 
arbitrarily  declare  an  idle  speed  only 
allows  manufacturers  to  select  an  idle 
speed  that  gives  them  an  advantage  in 
achieving  lower  measured  emission 
results  but  not  in  a  way  that 
corresponds  to  in-use  emission  control. 
We  are  also  aware  that  some  production 
engines  have  a  user-selectable  control 
for  selecting  high-speed  or  low-speed 
idle  (commonly  identified  as  “rabbit/ 
turtle”  settings).  We  believe  this 
parameter  adjustment  may  have  a 
significant  effect  on  emissions  that 
should  be  captured  in  the  certification 
test  procedure.  As  a  result,  we  are 
requiring  that  manufacturers  conduct 
testing  with  user-selectable  controls  set 
to  keep  the  engine  operating  at  low- 
speed  idle  if  any  production  engines  in 
tbe  engine  family  have  such  an  option. 
For  engines  with  no  installed  governor, 
part  1065  specifies  that  the  engine 
should  operate  at  the  idle  speed 
declared  by  the  manufacturer. 

Second,  we  are  allowing  an  option  in 
which  manufacturers  will  test  tbeir 
nonhandheld  engines  using  a  ramped- 
modal  version  of  the  specified  duty 
cycle.  We  expect  this  testing  to  be 
equivalent  to  the  modal  testing 
described  above  but  it  will  have 
advantages  for  streamlining  test  efforts 
by  allowing  for  a  single  result  for  the 
full  cycle  instead  of  relying  on  a 
calculation  from  separate  modal  results. 
Under  the  new  requirement  we  will 
allow  manufacturers  the  option  to  select 
this  type  of  testing.  Manufacturers  must 
use  tbe  same  test  method  for 
production-line  testing  that  they  use  for 
certifying  the  engine  family. 
Manufacturers  may  include  results  from 
both  types  of  testing  in  their  application 
for  certification,  in  which  case  they 
could  use  either  method  for  production¬ 
line  testing.  EPA’s  confirmatory  testing 
will  involve  the  same  type  of  testing 
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performed  by  the  manufacturers  for 
certification. 

Third,  the  part  90  regulations 
currently  specify  two  duty  cycles  for 
nonhandheld  engines:  (1)  Testing  at 
rated  speed;  and  (2j  testing  at  85  percent 
of  rated  speed.  The  regulations  direct 
manufacturers  simply  to  select  the  most 
appropriate  cycle  and  declare  the  rated 
speed  for  their  engines.  We  are  making 
this  more  objective  by  stating  that  rated 
speed  is  3,600  rpm  and  intermediate 
speed  is  3,060  rpm,  unless  the 
manufacturer  demonstrates  that  a 
different  speed  better  represents  the  in- 
use  operation  for  their  engines.  This  is 
consistent  with  the  most  common  in-use 
settings  and  most  manufacturers’ 
current  practice. 

In  addition,  we  are  adding  regulatory 
provisions  to  clarify  how  nonhandheld 
engines  are  operated  to  follow  the 
prescribed  duty  cycle.  As  described  in 
part  90,  we  are  requiring  that  the 
engines  operate  ungoverned  at  wide- 
open  throttle  for  the  full-power  mode. 
This  test  mode  is  used  to  denormalize 
the  rest  of  the  duty  cycle.  This  operation 
is  intentionally  not  representative  of  in- 
use  operation,  but  disabling  the 
governor  allows  for  more  uniform 
testing  that  is  not  dependent  on  the 
various  governing  strategies  that 
manufacturers  might  use.  To  avoid  a 
situation  where  engines  are  designed  to 
control  emissions  over  the  test  cycle, 
with  less  effective  controls  under 
similar  modes  of  operation  that  engines 
experience  in  use,  we  are  adding  a 
requirement  for  manufacturers  to 
provide  an  explanation  in  the 
application  for  certification  if  air-fuel 
ratios  are  significantly  different  for 
governed  and  ungoverned  operation  at 
wide-open  throttle,  especially  for  fuel- 
injected  engines.  Manufacturers  would 
need  to  explain  why  this  emission 
control  strategy  is  not  a  defeat  device.  If 
we  test  engines  governed  and 
ungoverned  at  wide  open  throttle,  we 
would  expect  to  see  little  or  no 
difference  in  emission  rates.  If  we 
would  observe  higher  emission  rates 
with  governed  engine  operation, 
manufacturers  would  again  need  to 
justify  why  this  discrepancy  is  not  a 
defeat  device.  Engines  with 
conventional  carburetors  offer  a  limited 
ability  to  manipulate  air-fuel  ratios  at 
different  operating  points,  so  in  these 
cases  manufacturers  would  simply  state 
that  air-fuel  ratios  do  not  vary 
significantly  at  governed  and 
ungoverned  points  of  full-load 
operation. 

Testing  at  other  modes  occurs  with 
the  governor  controlling  engine  speed. 
Before  each  test  mode,  manufacturers 
may  adjust  the  governor  to  target  the 


same  nominal  speed  used  for  the  full- 
power  mode,  with  a  tolerance  limiting 
the  variation  in  engine  speed  at  each 
mode.  Alternatively,  testing  may  be 
done  by  letting  the  installed  governor 
control  engine  speed,  in  which  case 
only  the  torque  value  will  need  to  be 
controlled  within  an  established  range. 
Any  EPA  testing  will  be  done  only  with 
installed  governors  controlling  engine 
speed  in  the  standard  configuration, 
regardless  of  the  method  used  by 
manufacturers  for  their  own  testing. 

Any  such  engine  with  test  results  that 
exceed  applicable  emission  standards 
would  be  considered  to  fail,  without 
regard  to  emission  results  that  might  be 
different  with  testing  in  which  the 
governor  is  adjusted  to  target  a  given 
nominal  speed. 

A  different  duty  cycle  applies  to 
handheld  engines,  which  are  generally 
not  equipped  with  governors  to  control 
engine  speed.  The  current  regulations 
allow  manufacturers  to  name  their 
operating  speed  for  testing  at  each  of  the 
test  modes.  However,  we  are  concerned 
that  this  approach  allows  manufacturers 
too  much  discretion  for  selecting  a  rated 
speed  for  high-load  testing.  We  are 
revising  this  approach  to  specify  that 
manufacturers  must  select  a  speed  that 
best  represents  in-use  operation  for  the 
engine  family  if  the  in-use  applications 
involve  operation  centered  on  a  given 
nominal  speed  (±350  rpm).  Engine 
manufacturers  generally  also  make  their 
own  equipment,  so  this  can  often  be 
established  for  engines  in  an  engine 
family.  For  engine  families  without  such 
a  predominant  operating  speed,  we 
require  that  engine  manufacturers  test 
their  engines  within  350  rpm  of  the 
speed  at  which  the  engine  produces 
maximum  power.  Some  engine  families 
may  have  a  dominant  engine  speed,  but 
also  include  a  variety  of  applications 
that  operate  at  different  in-use  speeds. 
We  specify  for  these  cases  that  engine 
manufacturers  must  test  at  both  of  the 
test  speeds  identified  above,  in  which 
case  EPA  testing  might  also  involve 
emission  measurements  using  either  (or 
both)  test  speeds.  We  are  further 
requiring  manufacturers  to  describe  in 
their  application  for  certification  how 
they  select  the  value  for  rated  speed. 

(3)  Test  Fuel 

We  are  requiring  Phase  3  exhaust 
emission  testing  with  a  standard  test 
fuel  consistent  with  the  existing 
requirements  under  40  CFR  part  90  (see 
40  CFR  part  1065,  subpart  H).  The 
existing  regulatory  specifications  allow 
for  no  oxygenates  in  the  test  fuel. 
Because  California  ARB  specifies  a  test 
fuel  which  contains  the  oxygenate 
MTBE  (but  also  allows  for  the  use  of 


EPA’s  test  fuel),  we  understand  that 
some  engine  manufacturers  will  have 
emission  data  from  engines  that  meet 
EPA’s  Phase  3  standards  based  on 
testing  to  meet  California’s  Tier  3  Small 
Off-Road  Engine  requirements  for  2007 
and  later  model  years.  In  some  cases  the 
test  data  will  be  based  on  California’s 
oxygenated  test  fuel,  although 
manufacturers  have  the  option  to  certify 
using  a  test  fuel  such  as  that  specified 
by  EPA  in  40  CFR  part  90.  To  allow  for 
a  quicker  transition  to  the  new  EPA 
standards,  we  will  allow  for  use  of  this 
pre-existing  exhaust  emission  test  data 
(based  on  California’s  oxygenated  test 
fuel)  for  EPA  certification  purposes 
through  the  2012  model  year. 
Manufacturers  could  also  use  the 
California  ARB  test  fuel  for  their  PLT 
testing,  if  they  based  their  certification 
on  that  fuel.  The  use  of  the  California 
ARB  data  would  be  subject  to  the 
provisions  for  carryover  data  for 
demonstrating  compliance  with  the 
standards  in  effect.  (The  carryover 
provisions  for  Phase  3  are  specified  in 
§  1054.235.)  While  we  will  allow  use  of 
California  ARB  data  for  certification 
through  the  2012  model  year,  we  will 
use  our  test  fuel  without  oxygenates  for 
all  confirmatory  testing  we  perform  for 
exhaust  emissions.  We  are  limiting  the 
timeframe  for  such  a  provision  because 
we  ultimately  want  the  exhaust 
emission  test  results  to  be  performed 
using  the  EPA  specified  test  fuel. 

In  the  proposal  we  noted  our  concerns 
about  testing  with  oxygenated  fuels 
since  this  could  affect  an  engine’s  air- 
fuel  ratio,  which  in  turn  could  affect  the 
engine’s  combustion  and  emission 
characteristics.  Because  of  the  relatively 
recent  dramatic  increase  in  the  use  of 
ethanol  (another  oxygenate)  in  the  broad 
motor  gasoline  pool,  we  have 
reexamined  our  position  (as  discussed 
below)  and  are  adopting  provisions  that 
will  allow  manufacturers  to  use  a  10 
percent  ethanol  blend  for  certification 
testing  for  exhaust  emissions  from 
nonhandheld  engines,  as  an  alternative 
to  the  standard  test  fuel.  This  option  to 
use  a  10  percent  ethanol  blend  will 
begin  with  the  implementation  date  of 
the  Phase  3  exhaust  standards.  The  use 
of  the  ethanol  blend  would  apply  to 
production-line  testing  as  well  if  the 
manufacturer  based  their  certification 
on  the  10  percent  ethanol  blend.  We  are 
also  committing  to  using  a  10  percent 
ethanol  blend  for  all  confirmatory 
testing  we  perform  for  exhaust 
emissions  under  the  provisions 
described  below. 

Ethanol  has  been  blended  into  in-use 
gasoline  for  many  years,  and  until  as 
recently  as  2005,  was  used  in  less  than 
one-third  of  the  national  gasoline  pool. 
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However,  ethanol  use  has  been 
increasing  in  recent  years  and,  under 
provisions  of  the  Energy  Independence 
and  Security  Act  of  2007,  ethanol  will 
be  required  in  significantly  greater 
quantities.  We  project  that  potentially 
80  percent  of  the  national  gasoline  pool 
will  contain  ethanol  by  2010,  making 
ethanol  blends  up  to  10  percent  the  de 
facto  in-use  fuel.  As  ethanol  blends 
become  the  primary  in-use  fuel,  we 
believe  it  makes  sense  for  manufacturers 
to  optimize  their  engine  designs  with 
regard  to  emissions,  performance,  and 
durability  on  such  a  fuel.  We  also 
believe  manufacturers  need  to  know 
that  any  confirmatory  testing  we  do  on 
their  engines  will  be  performed  on  the 
same  fuel  the  manufacturer  used  for 
certification  since  the  fuel  can  impact 
the  ability  to  demonstrate  compliance 
with  the  emission  standards. 

Limited  data  of  nonhandheld  engine 
emissions  tested  on  10  percent  ethanol 
blends  suggests  the  HC  emissions  will 
decrease  and  NOx  emissions  will 
increase  compared  to  emissions  from 
the  same  engine  operated  on  current 
certification  fuel  without  oxygenates. 
Depending  on  the  relative  HC  and  NOx 
levels  of  the  engines,  these  offsetting 
effects  can  result  in  small  increases  or 
decreases  in  total  HC+NOx  emission 
levels.  Because  the  impact  on  HC+NOx 
emissions  can  vary  slightly  from  engine 
family  to  engine  family,  we  do  not  want 
manufacturers  varying  their  certification 
fuel  from  one  family  to  another  to  gain 
advantage  with  regard  to  emissions 
certification. 

Therefore,  if  a  manufacturer  wishes  to 
use  a  10  percent  ethanol  blend  for 
certification,  they  should  use  the  10 
percent  ethanol  blend  for  all  their  Phase 
3  nonhandheld  engines  for  a  given 
engine  class  by  the  third  year  of  the 
Phase  3  standard  (i.e.,  by  the  2014 
model  year  for  Class  I  engines  and  by 
the  2013  model  year  for  Class  II 
engines).  During  the  transition  period, 
we  will  perform  any  confirmatory 
testing  on  the  10  percent  ethanol  blend 
if  that  is  the  fuel  used  by  the 
manufacturer  for  certification.  At  the 
end  of  the  transition  period,  we  will 
perform  any  confirmatory  testing  on  the 
10  percent  ethanol  blend  if  that  is  the 
fuel  used  by  the  manufacturer  for 
certification,  but  only  if  the 
manufacturer  has  certified  all  their 
nonhandheld  engines  in  that  engine 
class  on  the  10  percent  ethanol  blend. 

If  the  manufacturer  has  not  certified  all 
its  engines  in  a  given  engine  class  on  the 
10  percent  ethanol  blend,  we  may 
decide  to  test  the  engine  on  our  current 
test  fuel  without  oxygenates.  (See 
§  1054.145  and  §  1054.501.) 


For  handheld  engines,  where  we  do 
not  have  sufficient  data  on  the  impact 
of  ethanol  blends  on  emissions,  we  are 
adopting  a  slightly  different  approach. 
Manufacturers  will  have  the  option  to 
use  a  10  percent  ethanol  blend  for 
certification  beginning  with  the  2010 
model  year.  The  option  to  use  a  10 
percent  ethanol  blend  would  apply  to 
PLT  testing  as  well  if  the  manufacturer 
based  their  certification  on  the  10 
percent  ethanol  blend.  While  we  will 
allow  use  of  a  10  percent  ethanol  blend 
for  certification,  we  expect  to  use  our 
test  fuel  without  oxygenates  for  all 
confirmatory  testing  for  exhaust 
emissions.  Therefore,  an  engine 
manufacturer  will  want  to  consider  the 
impacts  of  ethanol  on  emissions  in 
evaluating  the  compliance  margin  for 
the  standard,  or  in  setting  the  FEL  for 
the  engine  family  if  it  is  participating  in 
the  ABT  program.  We  could  decide  at 
our  own  discretion  to  do  exhaust 
emissions  testing  using  a  10  percent 
ethanol  blend  if  the  manufacturer 
certified  on  that  fuel.  It  should  be  noted 
that  both  EPA  and  the  California  ARB 
are  currently  running  test  programs  to 
assess  the  emission  impacts  of  a  10 
percent  ethanol  blend  on  a  range  of 
Small  SI  engines,  including  handheld 
engines.  Based  on  the  results  of  that  test 
program,  we  may  want  to  consider 
changes  to  the  provisions  allowing  the 
use  of  a  10  percent  ethanol  blend  for 
certification  and  PLT  testing  for 
handheld  engines.  If  the  results  of  the 
handheld  engine  testing  show  that 
emissions  are  comparable  on  both  fuels, 
we  would  expect  to  revise  the 
provisions  for  handheld  engines  and 
take  a  similar  approach  to  that  described 
above  for  nonhandheld  engines.  (See 
§1054.501.) 

The  test  fuel  specifications  for  the  10 
percent  ethanol  blend  are  based  on 
using  the  current  gasoline  test  fuel  and 
adding  fuel-grade  ethanol  until  the 
blended  fuel  contains  10  percent 
ethanol  by  volume.  In  addition,  we 
recognize  that  in  some  cases  using  fuel- 
grade  ethanol  may  be  less  practical  than 
using  other  grades  and  so  we  will  allow 
the  use  of  other  grades,  provided  they 
do  not  affect  a  manufacturer’s  ability  to 
demonstrate  compliance  with  the 
emission  standards.  To  understand  this 
allowance,  it  is  helpful  to  remember  that 
one  of  the  main  purposes  of  certification 
is  for  the  manufacturer  to  use  test  data 
to  show  that  the  engines  produced  will 
conform  to  the  regulations.  Implicit  in 
this  is  the  concept  that  if  EPA  were  to 
test  an  engine  in  the  family  according  to 
the  specified  procedures,  its  measured 
emissions  would  be  below  the 
standards.  Allowing  a  manufacturer  to 


deviate  from  the  specified  test 
procedures  could  potentially  hinder  our 
ability  to  determine  whether  the  engines 
would  meet  the  standards  when  tested 
according  to  the  specified  procedures. 
Nevertheless,  it  is  possible  to  overcome 
this  concern  based  on  the  expected 
impact  of  the  deviation  on  measured 
emissions  and  on  the  manufacturer’s 
compliance  margin  (that  is,  the  degree 
to  which  the  measured  certification 
emissions  are  below  the  standard).  For 
example,  we  would  conclude  that  a 
deviation  that  was  expected  to  change 
measured  emission  rates  by  less  than  0.1 
g/kW-hr  would  clearly  not  affect  a 
manufacturer’s  “ability  to  demonstrate 
compliance  with  the  emission 
standards”  if  the  certified  emission  level 
was  1.0  g/kW-hr  below  the  standard  (or 
below  the  Family  Emission  Limit).  On 
the  other  hand,  a  deviation  that  was 
expected  to  change  measured  emission 
rates  by  0.1  to  0.5  g/kW-hr  would  affect 
a  manufacturer’s  “ability  to  demonstrate 
compliance  with  the  emission 
standards”  if  the  compliance  margin 
was  only  0.5  g/kW-hr.  Another  way  to 
show  that  a  deviation  will  not  affect  a 
manufacturer’s  “ability  to  demonstrate 
compliance  with  the  emission 
standards”  is  to  show  through 
engineering  analysis  that  a  deviation 
will  actually  cause  measured  emissions 
to  increase  relative  to  the  specified 
procedures. 

It  should  be  noted  that  this  is  the  first 
time  EPA  regulations  specify  the  use  of 
an  ethanol  test  fuel  for  exhaust 
emissions  testing  for  certification 
purposes.  It  is  likely  that  EPA  will 
consider  similar  test  fuel  changes  in  the 
future  for  other  vehicle  and  engine 
categories  including  those  addressed  in 
this  final  rule.  As  part  of  those 
deliberations,  it  is  possible  that  EPA 
could  decide  that  the  test  fuel 
specifications  for  the  ethanol  blend 
should  be  different  than  those  adopted 
in  this  rule.  Should  that  occur,  EPA 
would  need  to  consider  whether 
changes  to  the  test  fuel  specifications 
adopted  in  this  rule  for  the  10  percent 
ethanol  blend  are  appropriate  for  Small 
SI  engine  testing. 

E.  Certification  and  Compliance 
Provisions  for  Small  SI  Engines  and 
Equipment 

(1)  Deterioration  Factors 

As  part  of  the  certification  process, 
manufacturers  generate  deterioration 
factors  to  demonstrate  that  their  engines 
meet  emission  standards  over  the  full 
useful  life.  We  are  adopting  some 
changes  from  the  procedures  currently 
included  in  part  90  (see  §  1054.240  and 
§  1054.245).  Much  of  the  basis  for  these 
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changes  comes  from  the  experience 
gained  in  testing  many  different  engines 
in  preparation  for  this  final  rule.  First, 
we  are  discontinuing  bench  aging  of 
emission  components.  Testing  has 
shown  that  operating  and  testing  the 
complete  engine  is  necessary  to  get 
accurate  deterioration  factors.  Second, 
we  are  allowing  assigned  deterioration 
factors  for  a  limited  number  of  small- 
volume  nonhandheld  engine  families. 
Manufacturers  could  use  assigned 
deterioration  factors  for  multiple  small- 
volume  nonhandheld  engine  families  as 
long  as  the  total  production  for  all  the 
nonhandheld  engine  families  for  which 
the  manufacturer  is  using  assigned 
deterioration  factors  is  estimated  at  the 
time  of  certification  to  be  no  more  than 
10,000  units  per  year.  Third,  we  are 
allowing  assigned  deterioration  factors 
for  all  engines  produced  by  small- 
volume  nonhandheld  engine 
manufacturers. 

For  the  HC+NOx  standard,  we  are 
specifying  that  manufacturers  use  a 
single  deterioration  factor  for  the  sum  of 
HC  and  NOx  emissions.  However,  if 
manufacturers  get  approval  to  establish 
a  deterioration  factor  on  an  engine  that 
is  tested  with  service  accumulation 
representing  less  than  the  full  useful  life 
for  any  reason,  we  will  require  separate 
deterioration  factors  for  HC  and  NOx 
emissions.  The  advantage  of  a  combined 
deterioration  factor  is  that  it  can  account 
for  an  improvement  in  emission  levels 
for  a  given  pollutant  with  aging. 
However,  for  engines  that  have  service 
accumulation  representing  less  than  the 
full  useful  life,  we  believe  it  is  not 
appropriate,  to  extrapolate  measured 
values  indicating  that  emission  levels 
for  a  particular  pollutant  will  decrease. 
This  is  the  same  approach  we  adopted 
for  recreational  vehicles. 

EPA  is  not  establishing  the  values  for 
the  assigned  deterioration  factors  for 
small-volume  nonhandheld  engine 
manufacturers  in  this  final  rule.  In  an 
effort  to  develop  deterioration  factors 
that  are  appropriate  for  Small  SI 
engines,  we  plan  to  evaluate 
certification  data  from  Phase  3  engines 
certified  early  with  EPA  and  from 
engines  certified  under  California  ARB’s 
Tier  3  standards  (which  began  in  2007 
and  2008).  Because  we  are  not 
promulgating  new  exhaust  standards  for 
handheld  engines,  the  assigned 
deterioration  factor  provisions  adopted 
for  Phase  2  handheld  engines  are  being 
retained. 

Although  we  are  not  establishing  new 
exhaust  standards  for  handheld  engines, 
handheld  engine  manufacturers  noted 
that  California  ARB  has  approved 
certain  durability  cycles  for 
accumulating  hours  on  engines  for  the 


purpose  of  demonstrating  the  durability 
of  emission  controls.  The  durability 
cycles  approved  by  California  ARB  vary 
from  a  30-second  cycle  for  chainsaws  to 
a  20-minute  cycle  for  blowers,  with  85 
percent  of  the  time  operated  at  wide 
open  throttle  and  15  percent  of  the  time 
operated  at  idle.  Engine  manufacturers 
can  run  the  durability  cycles  repeatedly 
until  they  accumulate  the  hours  of 
operation  equivalent  to  the  useful  life 
for  the  engine  family.  Our  current 
regulations  state  that  “service 
accumulation  is  to  be  performed  in  a 
manner  using  good  judgment  to  ensure 
that  emissions  are  representative  of 
production  engines.”  While  we  are  not 
changing  the  regulatory  language 
regarding  service  accumulation,  the 
California  ARB-approved  durability 
cycles  are  appropriate  and  acceptable  to 
EPA  for  accumulating  hours  on 
handheld  engines  for  demonstrating  the 
durability  of  emission  controls. 

(2)  Delegated  Final  Assembly 

The  current  practice  of  attaching 
exhaust  systems  to  engines  varies.  Class 
I  engines  are  typically  designed  and 
produced  by  the  engine  manufacturer 
with  complete  emission  control 
systems.  Equipment  manufacturers 
generally  buy  these  engines  and  install 
them  in  their  equipment,  adjusting 
equipment  designs  if  necessary  to 
accommodate  the  mufflers  and  the  rest 
of  the  exhaust  system  from  the  engine 
manufacturer. 

Engine  manufacturers  generally 
produce  Class  II  engines  without 
exhaust  systems,  relying  instead  on 
installation  instructions  to  ensure  that 
equipment  manufacturers  get  mufflers 
that  fall  within  a  specified  range  of 
backpressures  that  is  appropriate  for  a 
given  engine  model.  Equipment 
manufacturers  are  free  to  work  with 
muffler  manufacturers  to  design 
mufflers  that  fit  into  the  space  available 
for  a  given  equipment  model,  paying 
attention  to  the  need  to  stay  within  the 
design  specifications  from  the  engine 
manufacturers.  A  similar  situation 
applies  for  air  filters,  where  equipment 
manufacturers  in  some  cases  work  with 
component  manufacturers  to  use  air 
filters  that  are  tailored  to  the  individual 
equipment  model  while  staying  within 
the  design  specifications  defined  by  the 
engine  manufacturer. 

The  existing  regulations  require  that 
certified  engines  be  in  their  certified 
configuration  when  they  are  introduced 
into  commerce.  We  therefore  need 
special  provisions  to  address  the 
possibility  that  engines  will  need  to  be 
produced  and  shipped  without  exhaust 
systems  or  air  intake  systems  that  are 
part  of  the  certified  configuration.  We 


have  adopted  such  provisions  for  heavy- 
duty  highway  engines  and  for  other 
nonroad  engines  in  40  CFR  85.1713  and 
40  CFR  1068.26Q,  respectively.  These 
provisions  generally  require  that  engine 
manufacturers  establish  a  contractual 
arrangement  with  equipment 
manufacturers  and  take  additional  steps 
to  ensure  that  engines  are  in  their 
certified  configuration  before  reaching 
the  ultimate  purchaser. 

We  are  applying  delegated-assembly 
provisions  for  nonhandheld  engines  that 
are  similar  to  those  adopted  for  heavy- 
duty  highway  engines.  In  fact,  we  have 
modified  the  proposed  requirements 
and  the  requirements  that  apply  to 
heavy-duty  highway  engines  (and  to 
Gther  nonroad  engines)  such  that  a 
single  set  of  requirements  in  part  1068 
will  simultaneously  apply  to  all  these 
engine  categories.  This  combined 
approach  incorporates  substantial 
elements  of  the  program  we  proposed 
for  Small  SI  engines. 

This  approach  generally  requires  that 
engine  manufacturers  apply  for 
certification  in  the  normal  way, 
identifying  all  the  engine  parts  that 
make  up  the  engine  configurations 
covered  by  the  certification.  Equipment 
manufacturers  will  be  able  to  work  with 
muffler  manufacturers  to  get  mufflers 
with  installed  catalysts  as  specified  in 
the  engine  manufacturer’s  application 
for  certification.  If  equipment 
manufacturers  need  a  muffler  or  catalyst 
that  is  not  covered  by  the  engine 
manufacturer’s  certification,  the  engine 
manufacturer  will  need  to  amend  the 
application  for  certification.  This  may 
require  new  testing  if  the  data  from  the 
original  emission-data  engine  are  not 
appropriate  for  showing  that  the  new 
configuration  will  meet  emission 
standards,  as  described  in  §  1054.225. 
(Alternatively,  the  equipment 
manufacturer  may  take  on  the 
responsibility  for  certifying  the  new 
configuration,  as  described  in 
§  1054.612.)  Engine  manufacturers  will 
also  identify  in  the  application  for 
certification  their  plans  to  sell  engines 
without  emission-related  components. 
We  are  adopting  several  provisions  to 
ensure  that  engines  will  eventually  be  in 
their  certified  configuration.  For 
example,  engine  manufacturers  will 
establish  contracts  with  affected 
equipment  manufacturers,  include 
installation  instructions  to  make  clear 
how  engine  assembly  should  be 
completed,  keep  records  of  the  number 
of  engines  produced  under  these 
provisions,  and  obtain  annual  affidavits 
from  affected  equipment  manufacturers 
to  confirm  that  they  are  installing  the 
proper  emission-related  components  on 
the  engines  and  that  they  have  ordered 
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the  number  of  components  that 
corresponds  to  the  number  of  engines 
involved. 

While  the  delegated-assembly 
provisions  are  designed  for  direct 
shipment  of  engines  from  engine 
manufacturers  to  equipment 
manufacturers,  we  are  aware  that 
distributors  play  an  important  role  in 
providing  engines  to  large  numbers  of 
equipment  manufacturers.  We  are 
requiring  that  these  provisions  apply  to 
distributors  in  one  of  two  ways.  First, 
engine  manufacturers  may  have  an 
especially  close  working  relationship 
with  primary  distributors.  In  such  a 
case,  the  engine  manufacturer  can 
establish  a  contractual  arrangement 
allowing  the  distributor  to  act  as  the 
engine  manufacturer’s  agent  for  all 
matters  related  to  compliance  with  the 
delegated-assembly  provisions.  This 
allows  the  distributor  to  make 
arrangements  with  equipment 
manufacturers  to  address  design  needs 
and  perform  oversight  functions.  We 
will  hold  the  engine  manufacturer 
directly  responsible  if  the  distributor 
fails  to  meet  the  regulatory  obligations 
that  will  otherwise  apply  to  the  engine 
manufacturer.  However,  starting  in 
2015,  we  are  allowing  this  approach 
only  with  our  specific  approval  for 
individual  manufacturers  and 
distributors.  While  this  arrangement  is 
necessary  to  facilitate  making  engines 
available  under  the  Transition  Program 
for  Equipment  Manufacturers,  we  are 
concerned  that  it  will  be  difficult  for 
EPA  and  for  manufacturers  to  properly 
ensure  that  all  engines  are  built  up  to  a 
certified  configuration  when  assembly 
responsibilities  are  so  far  removed  from 
the  engine  manufacturer.  This  is 
underscored  by  a  recent  finding  that  an 
equipment  manufacturer  was 
intentionally  not  following  an  engine 
manufacturer’s  instructions  when 
installing  Small  SI  engines  such  that  the 
final  installation  involved  an  engine 
that  was  not  in  a  certified  configuration. 
In  the  years  before  2015,  we  expect  that 
EPA  and  manufacturers  will  learn  a  lot 
about  delegated  assembly,  including  the 
extent  to  which  there  are  cases  in  which 
engines  are  improperly  assembled, 
whether  those  problems  represent 
intentional  violations  or  mistakes  as 
part  of  a  good-faith  effort  to  meet 
applicable  requirements.  We  will  be 
prepared  to  judge  individual  requests 
based  on  the  experience  gained  under 
the  initial  years  of  the  Phase  3 
standards.  However,  given  the 
challenges  associated  with  engine 
manufacturers  allowing  distributors  to 
act  as  their  agents  with  respect  to 
delegated  assembly,  we  expect 


manufacturers  to  ask  us  to  allow  this 
only  in  unusual  circumstances  when  the 
standard  approach  would  be  very 
impractical.  Also,  depending  on  the 
broader  experience  with  this  provision 
before  2015,  we  may  consider  changing 
the  regulation  to  allow  this  to  continue 
without  our  specific  approval,  for  Small 
SI  engines  or  for  all  types  of  engines.  If 
we  find  that  there  are  substantial 
problems  in  implementing  this 
provision,  we  may  also  consider 
removing  the  allowance  to  continue 
using  distributors  this  way  for  delegated 
assembly  past  2014. 

Second,  other  distributors  may 
receive  shipment  of  engines  without 
exhaust  systems,  but  they  will  add  any 
aftertreatment  components  before 
sending  the  engines  on  to  equipment 
manufacturers.  Engine  manufacturers 
will  treat  these  distributors  as 
equipment  manufacturers  for  the 
purposes  of  delegated  assembly. 
Equipment  manufacturers  buying 
engines  from  such  a  distributor  will  not 
have  the  option  of  separately  obtaining 
mufflers  from  muffler  manufacturers. 
However,  we  would  expect  distributors 
to  cooperate  with  small  equipment 
manufacturers  to  work  out  any 
necessary  arrangements  to  specify  and 
design  their  components  and 
equipment.  This  second  situation 
involves  a  more  straightforward 
compliance  scenario  so  this  provision 
does  not  expire.  In  both  of  these 
scenarios,  the  engine  manufacturer 
continues  to  be  responsible  for  the  in- 
use  compliance  of  all  their  engines. 

Engine  manufacturers  will  need  to 
affix  a  label  to  the  engine  to  clarify  that 
it  needs  certain  emission-related 
components  before  it  is  in  its  certified 
configuration.  This  labeling  information 
is  important  for  alerting  assembly 
personnel  to  select  mufflers  with 
installed  catalysts;  the  label  will  also 
give  in-house  inspectors  or  others  with 
responsibility  for  quality  control  a  tool 
for  confirming  that  all  engines  have 
been  properly  assembled  and  installed. 
Given  the  large  numbers  of  engine  and 
equipment  models  and  the 
interchangeability  of  mufflers  with  and 
without  catalysts,  we  believe  proper 
labeling  will  reduce  the  possibility  that 
engines  will  be  misbuilt.  This  labeling 
can  be  done  with  either  of  two 
approaches.  First,  a  temporary  label  may 
be  applied  such  that  it  could  not  be 
removed  without  a  deliberate  action  on 
the  part  of  the  equipment  manufacturer. 
We  believe  it-  is  not  difficult  to  create  a 
label  that  will  stay  on  the  engine  until 
it  is  deliberately  removed.  Second, 
manufacturers  may  add  the  words 
“delegated  assembly”  to  the  engine’s 
permanent  emission  control  information 


label  (or  “DEL  ASSY”  where  limited 
space  requires  an  abbreviation). 

In  addition,  engine  manufacturers 
will  need  to  perform  or  arrange  for 
audits  to  verify  that  equipment 
manufacturers  are  properly  assembling 
engines.  Engine  manufacturers  may  rely 
on  third-party  agents  to  perform 
auditing  functions.  Since  the  purpose  of 
the  audit  is  to  verify  that  equipment 
manufacturers  are  properly  assembling 
products,  they  may  not  perform  audits 
on  behalf  of  engine  manufacturers.  We 
are  requiring  that  audits  involve  at  a 
minimum  reviewing  the  equipment 
manufacturer’s  production  records  and 
procedures,  inspecting  the  equipment 
manufacturer’s  production  operations, 
and  inspecting  the  final  assembled 
products.  Inspection  of  final  assembled 
products  may  occur  at  any  point  in  the 
product  distribution  system.  For 
example,  products  may  be  inspected  at 
the  equipment  manufacturer’s  assembly 
or  storage  facilities,  at  regional 
distribution  centers,  or  at  retail 
locations.  The  audit  must  also  include 
confirmation  that  the  number  of 
aftertreatment  devices  shipped  was 
sufficient  for  the  number  of  engines 
involved.  Engine  manufacturers  would 
keep  records  of  the  audit  results  and 
make  these  records  available  to  us  upon 
request.  These  auditing  specifications 
represent  a  minimum  level  of  oversight. 
In  certain  circumstances  we  may  expect 
engine  manufacturers  to  take  additional 
steps  to  ensure  that  engines  are 
assembled  and  installed  in  their 
certified  configuration.  For  example, 
equipment  manufacturers  with  very  low 
order  volumes,  an  unclear  history  of 
compliance,  or  other  characteristics  that 
will  cause  some  concern  may  prompt  us 
to  require  a  more  extensive  audit  to 
ensure  effective  oversight  in  confirming 
that  engines  are  always  built  properly. 
Engine  manufacturers  must  describe  in 
the  application  for  certification  their 
plan  for  taking  steps  to  ensure  that  all 
engines  will  be  in  their  certified 
configuration  when  installed  by  the 
equipment  manufacturer.  EPA  approval 
of  a  manufacturer’s  plan  for  delegated 
assembly  will  be  handled  as  part  of  the 
overall  certification  process. 

We  are  requiring  that  engine 
manufacturers  annually  audit  twelve 
equipment  manufacturers,  or  fewer  if 
they  are  able  to  audit  all  participating 
equipment  manufacturers  on  average 
once  every  four  years.  These  audits  will 
be  divided  over  different  equipment 
manufacturers  based  on  the  number  of 
engines  sold  to  each  equipment 
manufacturer.  We  specify  that  these 
auditing  rates  are  reduced  to  a 
maximum  of  four  equipment 
manufacturers  per  year  starting  in  2015. 
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In  2019  and  later,  manufacturers  would 
continue  to  perform  a  maximum  of  four 
audits  annually,  but  we  specify  that 
audits  may  be  divided  evenly  to  cover 
all  equipment  manufacturers  over  a  ten- 
year  period. 

We  are  not  adopting  the  proposed 
requirement  for  engine  manufacturers  to 
establish  an  alphanumeric  designation 
to  identify  each  unique  catalyst  design 
and  instruct  equipment  manufacturers 
to  stamp  this  code  on  the  external 
surface  of  the  exhaust  system.  However, 
manufacturers  may  choose  to  do  this 
voluntarily  as  a  means  of  more  readily 
assessing  whether  engines  have  been 
properly  assembled. 

We  are  requiring  that  all  the  same 
provisions  apply  for  separate  shipment 
related  to  air  filters  if  they  are  part  of  an 
engine’s  certified  configuration,  except 
for  the  auditing.  However,  this  does  not 
apply  if  manufacturers  identify  intake 
systems,  including  air  filters,  by  simply 
instructing  equipment  manufacturers  to 
maintain  the  pressure  drop  within  a 
certain  range.  This  is  typical  of  the  way 
many  exhaust  systems  are  handled 
today.  We  will  require  auditing  related 
to  air  filters  that  are  specifically 
identified  in  the  application  for 
certification  only  if  engine 
manufacturers  are  already  performing 
audits  related  to  catalysts.  We  believe 
there  is  much  less  incentive  or  potential 
for  problems  with  equipment 
manufacturers  producing  engines  with 
noncompliant  air  filters  so  we  believe  a 
separate  auditing  requirement  for  air 
filters  is  unnecessary. 

The  final  regulation  specifies  that  the 
exemption  expires  when  the  equipment 
manufacturer  takes  possession  of  the 
engine  and  the  engine  reaches  the  point 
of  final  equipment  assembly.  The  point 
of  final  equipment  assembly  for 
purposes  of  delegated  assembly  for 
aftertreatment  components  is  the  point 
at  which  the  equipment  manufacturer 
attaches  a  muffler  to  the  engine.  Engines 
observed  in  production  or  inventory 
assembled  with  improper  mufflers  will 
be  considered  to  have  been  built 
contrary  to  the  engine  manufacturer’s 
installation  instructions.  Catalysts  are 
invariably  designed  as  part  of  the 
muffler,  so  no  reason  exists  for 
installing  a  different  muffler  once  a 
given  muffler  has  been  installed  using 
normal  production  procedures.  If 
equipment  manufacturers  sell 
equipment  without  following  these 
instructions,  they  will  be  considered  in 
violation  of  the  prohibited  acts  i.e., 
selling  uncertified  engines).  If  there  is  a 
problem  with  any  given  equipment 
manufacturer,  we  will  disallow 
continued  use  of  the  del'egated-assembly 
provisions  for  that  equipment 


manufacturer  until  the  engine 
manufacturer  has  taken  sufficient  steps 
to  remedy  the  problem. 

We  are  aware  that  the  new  approach 
of  allowing  equipment  manufacturers  to 
make  their  own  arrangements  to  order 
mufflers  results  in  a  situation  in  which 
the  equipment  manufacturer  must 
spend  time  and  money  to  fulfill  their 
responsibilities  under  the  regulations. 
This  introduces  a  financial  incentive  to 
install  mufflers  with  inferior  catalysts, 
or  to  omit  the  catalyst  altogether.  To 
address  this  concern,  we  are  requiring 
that  engine  manufacturers  get  written 
confirmation  from  each  equipment 
manufacturer  before  an  initial  shipment 
of  engines  for  a  given  engine  model. 

This  confirmation  will  document  the 
equipment  manufacturer’s 
understanding  that  they  are  using  the 
appropriate  aftertreatment  components. 
The  written  confirmation  will  be  due 
within  30  days  after  shipping  the 
engines  and  will  be  required  before 
shipping  any  additional  engines  from 
that  engine  family  to  that  equipment 
manufacturer. 

The  shipping  confirmation  included 
in  the  rule  for  heavy-duty  highway 
engines  is  a  very  substantial  provision 
to  address  the  fact  that  vehicle 
manufacturers  will  gain  a  competitive 
advantage  by  producing  noncompliant 
products,  and  that  engines  in  commerce 
will  be  labeled  as  if  they  were  fully 
compliant  even  though  they  are  not  yet 
in  their  certified  configuration.  This  is 
especially  problematic  when  a  muffler 
with  no  catalyst  can  easily  be  installed 
and  can  perform  without  indicating  a 
problem.  To  address  this  concern  we  are 
requiring  that  equipment  manufacturers 
include  in  their  annual  affidavits  an 
accounting  for  the  number  of 
aftertreatment  components  they  have 
ordered  relative  to  the  number  of 
engines  shipped  without  the  catalysts 
that  the  mufflers  will  otherwise  require. 

Production-line  testing  normally 
involves  building  production  engines 
using  normal  assembly  procedures.  For 
engines  shipped  without  catalysts  under 
the  delegated-assembly  provisions,  it  is 
not  normally  possible  to  do  this  at  the 
engine  manufacturer’s  facility,  where 
such  testing  will  normally  occur.  To 
address  this,  we  are  specifying  that 
engine  manufacturers  must  arrange  to 
get  a  randomly  selected  catalyst  that 
will  be  used  with  the  engine.  The 
catalyst  must  come  from  any  point  in 
the  normal  distribution  from  the 
aftertreatment  component  manufacturer 
to  the  equipment  manufacturer.  The 
catalyst  may  come  from  the  engine 
manufacturer’s  own  inventory  as  long  as 
it  is  randomly  procured.  Engine 
manufacturers  are  required  to  keep 


records  showing  how  they  randomly 
selected  catalysts. 

See  Section  2.8  of  the  Summary  and 
Analysis  of  Comments  for  further 
discussion  of  issues  related  to  delegated 
assembly. 

(3)  Transition  Program  for  Equipment 
Manufacturers 

Given  the  level  of  the  new  Phase  3 
exhaust  emission  standards  for  Class  II 
engines,  we  believe  there  may  be 
situations  where  the  use  of  a  catalyzed 
muffler  could  require  equipment 
manufacturers  to  modify  their 
equipment.  We  are  therefore 
establishing  a  set  of  provisions  to 
provide  equipment  manufacturers  with 
reasonable  lead  time  for  transitioning  to 
the  new  standards.  These  provisions  are 
similar  to  the  program  we  adopted  for 
nonroad  diesel  engines  (69  FR  38958, 
June  29.  2004). 

Equipment  manufacturers  will  not  be 
obligated  to  use  any  of  these  provisions, 
but  all  equipment  manufacturers  that 
produce  Class  II  equipment  are  eligible 
to  do  so.  We  are  also  requiring  that  all 
companies  under  the  control  of  a 
common  entity  will  be  considered 
together  for  the  purposes  of  applying 
these  allowances.  Manufacturers  will  be 
eligible  for  the  allowances  described 
below  only  if  they  have  primary 
responsibility  for  designing  and 
manufacturing  equipment,  and  if  their 
manufacturing  procedures  include 
installing  engines  in  the  equipment. 

(a)  General  Provisions 

Under  the  final  rule,  beginning  in  the 
2011  model  year  and  lasting  through  the 
2014  model  year,  each  equipment 
manufacturer  may  install  Class  II 
engines  not  certified  to  the  Phase  3 
emission  standards  in  a  limited  number 
of  equipment  applications  produced  for 
the  U.S.  market  (see  §  1054.625).  We 
refer  to  these  here  as  “flex  engines.” 
These  flex  engines  will  need  to  meet  the 
Phase  2  standards.  The  maximum 
number  of  “allowances”  each 
manufacturer  can  use  are  based  on  30 
percent  of  an  average  year’s  production 
of  Class  II  equipment.  The  number  of 
allowances  is  calculated  by  determining 
the  average  annual  U.S. -directed 
production  of  equipment  using  Class  II 
engines  produced  from  January  1,  2007 
through  December  31,  2009.  Thirty 
percent  of  this  average  annual 
production  level  is  the  total  number  of 
allowances  an  equipment  manufacturer 
may  use  under  this  transition  program 
over  four  years.  Manufacturers  can  use 
these  allowances  for  their  Class  II 
equipment  over  four  model  years  from 
2011  through  2014,  with  the  usage 
spread  over  these  model  years  as 
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determined  by  the  equipment 
manufacturer.  Equipment  produced 
under  these  provisions  can  use  engines 
that  meet  the  Phase  2  emission 
standards  instead  of  the  Phase  3 
standards.  If  an  equipment 
manufacturer  newly  enters  the  Class  II 
equipment  market  during  2007,  2008  or 
2009,  the  manufacturer  will  calculate  its 
average  annual  production  level  based 
only  on  the  years  during  which  it 
actually  produced  Class  II  equipment. 
Equipment  manufacturers  newly 
entering  the  Class  II  equipment  market 
after  2009  will  not  receive  any 
allowances  under  the  transition  program 
and  will  need  to  incorporate  Phase  3  - 

compliant  engines  into  the  Class  II 
equipment  beginning  in  2011. 

Equipment  using  engines  built  before 
the  effective  date  of  the  Phase  3 
standards  will  not  count  toward  an 
equipment  manufacturer’s  allowances. 
Equipment  using  engines  that  are 
exempted  from  the  Phase  3  standards 
for  any  reason  will  also  not  count 
toward  an  equipment  manufacturer’s 
allowances.  For  example,  we  are 
allowing  small-volume  engine 
manufacturers  to  continue  producing 
Phase  2  engines  for  two  model  years 
after  the  Phase  3  standards  apply.  All 
engines  subject  to  the  Phase  3  standards, 
including  those  engines  that  are 
certified  to  FELs  at  higher  levels  than 
the  standard,  but  for  which  an  engine 
manufacturer  uses  exhaust  ABT  credits 
to  demonstrate  compliance,  will  count 
as  Phase  3  complying  engines  and  will 
not  be  included  in  an  equipment 
manufacturer’s  count  of  allowances. 

The  choice  of  the  allowances  based  on 
30  percent  of  one  year’s  production  is 
based  on  our  best  estimate  of  the  degree 
of  reasonable  lead  time  needed  by  the 
largest  equipment  manufacturers  to 
modify  their  equipment  designs  as 
needed  to  accommodate  engines  and 
exhaust  systems  that  have  changed  as  a 
result  of  more  stringent  emission 
standards.  We  believe  this  level  of 
allowances  responds  to  the  need  for 
lead  time  to  accommodate  the  workload 
related  to  redesigning  equipment 
models  to  incorporate  catalyzed 
mufflers  while  ensuring  a  significant 
level  of  emission  reductions  in  the  early 
years  of  the  new  program. 

As  described  in  Section  VI, 
technologies  for  controlling  running 
losses  may  involve  a  significant  degree 
of  integration  between  engine  and 
equipment  designs.  In  particular, 
routing  a  vapor  line  from  the  fuel  tank 
to  the  engine’s  intake  system  depends 
on  engine  modifications  that  will  allow 
for  this  connection.  As  a  result,  any 
equipment  using  flex  engines  will  not 
need  to  meet  running  loss  standards. 


(b)  Coordination  Between  Engine  and 
Equipment  Manufacturers 

We  are  establishing  two  separate 
paths  for  complying  with  administrative 
requirements  related  to  the  new 
transition  program,  depending  on  how 
the  engine  manufacturer  chooses  to 
make  flex  engines  available.  Engine 
manufacturers  choosing  to  use  the 
delegated-assembly  provisions 
described  above  will  be  enabling 
equipment  manufacturers  to  make  the 
decision  whether  to  complete  the  engine 
assembly  in  the  Phase  3  configuration  or 
to  use  a  non-catalyzed  muffler  such  that 
the  engine  will  meet  Phase  2  standards 
and  will  therefore  need  to  be  counted  as 
a  flex  engine.  If  engine  manufacturers 
do  not  use  the  delegated-assembly 
provisions,  equipment  manufacturers 
will  need  to  depend  on  engine 
manufacturers  to  produce  and  ship  flex 
engines  that  are  already  in  a 
configuration  meeting  Phase  2  standards 
and  labeled  accordingly.  Each  of  these 
scenarios  involves  a  different  set  of 
compliance  provisions,  which  we 
describe  below.  Note  that  in  no  case 
may  an  equipment  manufacturer  remove 
a  catalyzed  muffler  from  an  engine  and 
replace  it  with  a  noncatalyzed  muffler; 
this  would  be  a  violation  of  the 
prohibition  against  tampering. 

(i)  Compliance  Based  on  Engine 
Manufacturers 

Engine  manufacturers  will  in  many 
cases  produce  complete  engines.  This 
will  be  the  case  if  the  engine  does  not 
require  a  catalyst  or  if  the  engine 
manufacturer  chooses  to  design  their 
own  exhaust  systems  and  ship  complete 
engine  assemblies  to  equipment 
manufacturers. 

Under  this  scenario,  we  are  requiring 
that  equipment  manufacturers  request  a 
certain  number  of  flex  engines  from  the 
engine  manufacturer.  The  regulatory 
provisions  specifically  allow  engine 
manufacturers  to  continue  to  build  and 
sell  Phase  2  engines  needed  to  meet  the 
market  demand  created  by  the  transition 
program  for  equipment  manufacturers, 
provided  they  receive  the  written 
assurance  from  the  equipment 
manufacturer  that  such  engines  are 
being  procured  for  this  purpose.  We  are 
requiring  that  engine  manufacturers 
keep  copies  of  the  written  assurance 
from  equipment  manufacturers  for  at 
least  five  years  after  the  final  year  in 
which  allowances  are  available. 

Engine  manufacturers  are  currently 
required  to  label  their  certified  engines 
with  a  variety  of  information.  We  are 
requiring  that  engine  manufacturers 
producing  complete  flex  engines  under 
this  program  identify  on  the  engine 


label  that  they  are  flex  engines.  In 
addition,  equipment  manufacturers  are 
required  to  apply  an  Equipment 
Flexibility  Label  to  the  engine  or  piece 
of  equipment  that  identifies  the 
equipment  as  using  an  engine  produced 
under  the  Phase  3  transition  program  for 
equipment  manufacturers.  These 
labeling  requirements  allow  EPA  to 
easily  identify  flex  engines  and 
equipment,  verify  which  equipment 
manufacturers  are  using  these  flex 
engines,  and  more  easily  monitor 
compliance  with  the  transition 
provisions.  Labeling  of  the  equipment 
could  also  help  U.S.  Customs  to  quickly 
identify  equipment  being  imported 
lawfully  using  the  Transition  Program 
for  Equipment  Manufacturers. 

While  manufacturers  will  need  to 
meet  Phase  2  standards  with  their  flex 
engines,  they  will  not  need  tn  certify 
them  for  the  current  model  year.  We  are 
instead  applying  the  provisions  of  40 
CFR  1068.265,  which  require 
manufacturers  to  keep  records  showing 
that  they  meet  emission  standards 
without  requiring  submission  of  an 
application  for  certification. 

(ii)  Compliance  Based  on  Equipment 
Manufacturers 

We  are  adopting  a  different  set  of 
compliance  provisions  for  engine 
manufacturers  that  make  arrangements 
to  ship  engines  separately  from  exhaust- 
system  components.  Under  this 
scenario,  as  discussed  above,  the  engine 
manufacturers  must  establish  a 
relationship  with  the  equipment 
manufacturers  allowing  the  equipment 
manufacturer  to  install  catalysts  to 
complete  engine  assembly  in 
compliance  with  Phase  3  standards. 

In  this  case,  engine  manufacturers 
will  design  and  produce  their  Phase  3 
engines  and  label  them  accordingly.  The 
normal  path  for  these  engines  covered 
by  the  delegated-assembly  provisions 
will  involve  shipment  of  the  engine 
without  an  exhaust  system  to  the 
equipment  manufacturer.  The 
equipment  manufacturer  will  then 
follow  the  engine  manufacturer’s 
instructions  to  add  the  exhaust  system 
including  the  catalyst  to  bring  the 
engine  into  a  certified  Phase  3 
configuration.  Under  the  transition 
program,  equipment  manufacturers  will 
choose  for  each  of  these  engines  to 
either  follow  the  engine  manufacturer’s 
instructions  to  install  a  catalyst  to  make 
it  compliant  with  Phase  3  standards  or 
install  a  non-catalyzed  muffler  to  make 
it  compliant  with  Phase  2  standards. 
Any  such  engines  downgraded  to  Phase 
2  standards  will  count  toward  the 
equipment  manufacturer’s  total  number 
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of  allowances  under  the  transition 
program. 

To  make  this  work,  engine 
manufacturers  will  need  to  take  certain 
steps  to  ensure  overall  compliance. 

First,  engine  manufacturers  will  need  to 
include  emission  data  in  the  application 
for  certification  showing  that  the  engine 
meets  Phase  2  standards  without  any 
modification  other  than  installing  a  non- 
catalyzed  exhaust  system.  This  may 
include  a  specified  range  of 
backpressures  that  equipment 
manufacturers  must  meet  in  procuring  a 
non-catalyst  muffler.  If  the  Phase  3 
engine  without  a  catalyst  will  otherwise 
still  be  covered  by  the  emission  data 
from  engines  produced  in  earlier  model 
years  under  the  Phase  2  standards, 
manufacturers  could  rely  on  carryover 
emission  data  to  make  this  showing. 
Second,  the  installation  instructions  we 
specify  under  the  delegated-assembly 
provisions  will  need  to  describe  the 
steps  equipment  manufacturers  must 
take  to  make  either  Phase  3  engines  or 
Phase  2  flex  engines.  Third,  for  engine 
families  that  generate  positive  emission 
credits  under  the  exhaust  ABT  program, 
engine  manufacturers  must  generally 
decrease  the  number  of  ABT  credits 
generated  by  the  engine  family  by  10 
percent.  We  believe  the  10  percent 
decrease  should  provide  an  emission 
adjustment  commensurate  with  the 
potential  use  of  the  equipment 
manufacturer  flexibility  provisions.  (As 
described  earlier  in  Section  V.C.3,  EPA 
is  including  an  option  that  will  allow 
engine  manufacturers  to  track  the  final 
configuration  of  the  engines  to 
determine  the  actual  number  of  engines 
that  were  downgraded  for  the  TPEM 
program.) 

Equipment  manufacturers  using 
allowances  under  these  provisions  must 
keep  records  that  allow  EPA  or  engine 
manufacturers  to  confirm  that 
equipment  manufacturers  followed 
appropriate  procedures  and  produced 
an  appropriate  number  of  engines 
without  catalysts.  In  addition,  we  are 
requiring  that  equipment  manufacturers 
place  a  label  on  the  engine  as  close  as 
possible  to  the  engine  manufacturer’s 
emission  control  information  label  to 
identify  it  as  a  flex  engine.  The  location 
of  this  label  is  important  since  it 
effectively  serves  as  an  extension  of  the 
engine  manufacturer’s  label,  clarifying 
that  the  engine  meets  Phase  2  standards, 
not  the  Phase  3  standards  referenced  on 
the  original  label.  This  avoids  the 
problematic  situation  of  changing  or 
replacing  labels,  or  requiring  engine 
manufacturers  to  send  different  labels. 

Engine  manufacturers  might  choose  to 
produce  Class  II  engines  that  are 
compliant  with  the  Phase  3  standards 


before  the  2011  model  year  and  set  up 
arrangements  for  separate  shipment  of 
catalyzed  mufflers  as  described  in 
Section  V.E.2.  We  expect  any  engine 
manufacturers  producing  these  early 
Phase  3  engines  to  continue  production 
of  comparable  engine  models  that  meet 
Phase  2  standards  rather  than  forcing  all 
equipment  manufacturers  to 
accommodate  the  new  engine  design 
early.  We  believe  it  will  not  be 
appropriate  for  equipment 
manufacturers  to  buy  Phase  3  engines  in 

2010  or  earlier  model  years  and 
downgrade  them  to  meet  Phase  2 
emission  standards  as  described  above. 
We  are  therefore  allowing  the 
downgrading  of  Phase  3  engines  only  for 

2011  and  later  model  years. 

Because  equipment  manufacturers  in 

many  cases  depend  on  engine 
manufacturers  to  supply  certified 
engines  in  time  to  produce  complying 
equipment,  we  are  also  adopting  a 
hardship  provision  for  all  equipment 
manufacturers  (see  §  1068.255).  An 
equipment  manufacturer  will  be 
required  to  use  all  its  allowances  under 
the  transition  program  described  above 
before  being  eligible  to  use  this 
hardship. 

(iii)  Reporting  and  Recordkeeping 
Requirements 

Equipment  manufacturers  choosing  to 
participate  in  the  transition  program 
will  be  required  to  keep  records  of  the 
U.S-directed  pipduction  volumes  of 
Class  II  equipment  in  2007  through  2009 
broken  down  by  equipment  model  and 
calendar  year.  Equipment  manufacturers 
will  also  need  to  keep  records  of  the 
number  of  flex  engines  they  use  under 
this  program. 

We  are  also  establishing  certain 
notification  requirements  for  equipment 
manufacturers.  Any  manufacturer 
wishing  to  participate  in  the  new 
transition  provisions  need  to  notify  EPA 
before  producing  equipment  with  flex 
engines.  They  must  submit  information 
on  production  of  Class  II  equipment 
over  the  three-year  period  from  2007 
through  2009,  calculate  the  number  of 
allowances  available,  and  provide  basic 
business  information  about  the 
company.  For  example,  we  will  want  to 
know  the  names  of  related  companies 
operating  under  the  same  parent 
company  that  are  required  to  count 
engines  together  under  this  program. 
This  early  notification  will  not  be  a 
significant  burden  to  the  equipment 
manufacturer  and  will  greatly  enhance 
our  ability  to  ensure  compliance. 

Indeed,  equipment  manufacturers  will 
need  to  have  the  information  required  in 
the  notification  to  know  how  to  use  the 
allowances. 


We  are  establishing  an  ongoing 
reporting  requirement  for  equipment 
manufacturers  participating  in  the  Phase 
3  transition  program.  Under  the 
program,  participating  equipment 
manufacturers  will  be  required  to 
submit  an  annual  report  to  EPA  that 
shows  its  annual  number  of  equipment 
produced  with  flex  engines  under  the 
transition  provisions  in  the  previous 
year.  Each  report  must  include  a 
cumulative  count  of  the  number  of 
equipment  produced  with  flex  engines 
for  all  years.  To  ease  the  reporting 
burden  on  equipment  manufacturers, 
EPA  intends  to  work  with  the 
manufacturers  to  develop  an  electronic 
means  for  submitting  information  to 
EPA. 

(c)  Additional  Allowances  for  Small  and 
Medium-Sized  Companies 

We  believe  small-volume  equipment 
manufacturers  will  need  a  greater  degree 
of  lead  time  than  manufacturers  that  sell 
large  volumes  of  equipment.  The  small 
companies  are  less  likely  to  have  access 
to  prototype  engines  from  engine 
manufacturers  and  generally  have 
smaller  engineering  departments  for 
making  the  necessary  design  changes. 
Allowances  representing  thirty  percent 
of  annual  U.S. -directed  production 
provide  larger  companies  with 
substantial  lead  time  to  plan  their 
product  development  for  compliance 
but  smaller  companies  may  have  a 
product  mix  that  requires  extensive 
work  to  redesign  products  in  a  short 
amount  of  time.  We  are  therefore 
specifying  that  small-volume  equipment 
manufacturers  may  use  this  same 
transition  program  with  allowances 
totaling  200  percent  of  the  average 
annual  U.S. -directed  production  of 
equipment  using  Class  II  engines  from 
2007  through  2009.  For  purposes  of  this 
program,  a  small-volume  equipment 
manufacturer  is  defined  as  a 
manufacturer  that  produces  fewer  than 
5,000  pieces  of  nonhandheld  equipment 
per  year  subject  to  EPA  regulations  in 
each  of  the  three  years  from  2007 
through  2009  or  meets  the  SBA 
definition  of  small  business  equipment 
manufacturer  (i.e.,  generally  fewer  than 
500  employees  for  manufacturers  of 
most  types  of  equipment).  These 
allowances  are  spread  over  the  same 
four-year  period  between  2011  and 
2014.  For  example,  a  small-volume 
equipment  manufacturer  could 
potentially  use  Phase  2  engines  on  all 
their  Class  II  equipment  for  two  years  or 
they  might  sell  half  their  Class  II 
equipment  with  Phase  2  engines  for  four 
years  assuming  production  stayed 
constant  over  the  four  years. 
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Medium-sized  equipment 
manufacturers,  i.e.,  companies  that 
produce  too  much  equipment  to  be 
considered  a  small-volume  equipment 
manufacturer  but  produce  fewer  than 
50,000  pieces  of  Class  II  equipment 
annually,  may  also  face  difficulties 
similar  to  that  of  small-volume 
equipment  manufacturers.  These 
companies  may  be  like  small-volume 
manufacturers  if  they  have  numerous 
product  lines  with  varied  approaches  to 
installing  engines  and  mufflers.  Other 
companies  may  be  more  like  bigger 
companies  if  they  produce  most  of  their 
equipment  in  a  small  number  of  high- 
volume  models  or  have  consistent 
designs  related  to  engine  and  muffler 
installations.  We  are  therefore  creating 
special  provisions  that  will  enable  us  to 
increase  the  number  of  transition 
allowances,  that  are  available  to  these 
medium-sized  companies  that  have 
annual  U.S.-directed  production  of 
Class  II  equipment  of  between  5,000  and 
50,000  in  each  of  the  three  years  from 
2007  through  2009.  To  obtain 
allowances  greater  than  30  percent  of 
average  annual  production,  a  medium¬ 
sized  manufacturer  will  need  to  notify 
us  before  they  produce  equipment  with 
flex  engines  by  January  31,  2010  if  they 
believe  the  standard  allowances  based 
on  30  percent  of  average  annual 
production  of  Class  II  equipment  do  not 
provide  adequate  lead  time  starting  in 
the  2011  model  year.  Additional 
allowances  may  be  requested  only  if  the 
equipment  manufacturer  can  show  they 
are  on  track  to  produce  a  number  of 
equipment  models  representing  at  least 
half  of  their  total  U.S.-directed 
production  volume  of  Class  II 
equipment  in  the  2011  model  year 
compliant  with  all  exhaust  and 
evaporative  emission  standards.  As  part 
of  their  request,  the  equipment 
manufacturer  will  need  to  describe  why 
more  allowances  are  needed  to 
accommodate  anticipated  changes  in 
engine  designs  resulting  from  engine 
manufacturers’  compliance  with 
changing  exhaust  emission  standards. 
The  equipment  manufacturer  will  also 
need  to  request  a  specific  number  of 
additional  allowances  needed  with 
supporting  information  to  show  why 
that  many  allowances  are  needed.  We 
may  approve  additional  allowances  up 
to  70  percent  of  the  average  annual  U.S.- 
directed  production  of  Class  II 
equipment  from  2007  through  2009.  If  a 
medium-sized  company  were  granted 
the  full  amount  of  additional 
allowances,  they  will  have  allowances 
equivalent  to  100  percent  of  the  average 
annual  production  volume  of  Class  II 
equipment. 


As  noted  above,  the  determination  of 
whether  a  company  is  a  small-  or 
medium-sized  manufacturer  will  be 
based  primarily  on  production  data  over 
the  2007  through  2009  period  submitted 
to  EPA  before  2011.  After  a  company’s 
status  as  a  small-  or  medium-sized 
company  has  been  established  based  on 
the  data,  EPA  is  requiring  that 
manufactures  keep  that  status  even  if  a 
company’s  production  volume  grows 
during  the  next  few  years,  such  that  the 
company  will  no  longer  qualify  as  a 
small-  or  medium-sized  company.  EPA 
believes  equipment  manufacturers  need 
to  know  at  the  beginning  of  the 
transition  program  (i.e.,  2011)  how 
many  allowances  they  will  receive 
under  the  program.  Changing  a 
company’s  size  determination  during 
the  program,  which  could  affect  the 
number  of  allowances  available,  will 
make  it  difficult  for  companies  to  plan 
and  could  lead  to  situations  where  a 
company  is  in  violation  of  the 
provisions  based  on  the  use  of 
allowances  that  were  previously 
allowed.  Likewise,  if  a  company  is 
purchased  by  another  company  or 
merges  with  another  company  after  the 
determination  of  small-  or  medium-size 
status  is  established  in  2010,  the 
combined  company  could,  at  its  option, 
keep  the  preexisting  status  for  the 
individual  portions  of  the  combined 
company.  If  the  combined  company 
chooses  to  keep  the  individual 
designations,  the  combined  company 
must  submit  the  annual  reports  on  the 
use  of  allowances  broken  down  for  each 
of  the  previously  separate  companies. 

(d)  Requirements  for  Importers  and 
Imported  Equipment 

Under  this  final  rule,  only  companies 
that  manufacture  equipment  can  qualify 
for  the  relief  provided  under  the  Phase 
3  transition  provisions.  Equipment 
manufacturers  producing  equipment 
outside  the  United  States  that  comply 
with  the  provisions  discussed  below  can 
enjoy  the  same  transition  provisions  as 
domestic  manufacturers.  Such 
equipment  manufacturers  that  do  not 
comply  with  the  compliance-related 
provisions  discussed  below  will  not 
receive  allowances.  Importers  that  do 
not  manufacture  equipment  will  not 
receive  any  transition  relief  directly,  but 
could  import  equipment  with  a  flex 
engine  if  it  is  covered  by  an  allowance 
or  transition  provision  associated  with  a 
foreign  equipment  manufacturer.  This 
will  allow  transition  provisions  to  be 
used  by  equipment  manufacturers 
producing  equipment  outside  the 
United  States  in  the  same  way  as 
equipment  manufacturers  producing 
equipment  domestically,  at  the  option  of 


the  overseas  manufacturer,  while 
avoiding  the  potential  for  importers  to 
inappropriately  use  allowances.  These 
regulations  apply  equally  to  foreign 
equipment  manufacturers  and  to 
domestic  equipment  manufacturers  that 
build  equipment  outside  the  country 
that  is  eventually  sold  in  the  United 
States. 

All  equipment  manufacturers  wishing 
to  use  the  transition  provisions  for 
equipment  produced  outside  the  United 
States  must  comply  with  all  the 
requirements  discussed  above.  Along 
with  the  equipment  manufacturer’s 
notification  described  earlier,  an 
overseas  equipment  manufacturer  will 
have  to  comply  with  various 
compliance  related  provisions  (see 
§  1054.626).  These  provisions  are 
similar  to  those  adopted  for  nonroad 
diesel  engines.  As  part  of  the 
notification,  such  an  equipment 
manufacturer  will  have  to: 

•  Agree  to  provide  EPA  with  full, 
complete  and  immediate  access  to 
conduct  inspections  and  audits; 

•  Name  an  agent  in  the  United  States 
for  service; 

•  Agree  that  any  enforcement  action 
related  to  these  provisions  will  be 
governed  by  the  Clean  Air  Act; 

•  Submit  to  the  substantive  and 
procedural  laws  of  the  United  States; 

•  Agree  to  additional  jurisdictional 
provisions; 

•  Agree  that  the  equipment 
manufacturer  will  not  seek  to  detain  or 
to  impose  civil  or  criminal  remedies 
against  EPA  inspectors  or  auditors  for 
actions  performed  within  the  scope  of 
EPA  employment  related  to  the 
provisions  of  this  program; 

•  Agree  that  the  equipment 
manufacturer  becomes  subject  to  the  full 
operation  of  the  administrative  and 
judicial  enforcement  powers  and  ' 
provisions  of  the  United  States  without 
limitation  based  on  sovereign  immunity; 
and 

•  Submit  all  reports  or  other 
documents  in  the  English  language,  or 
include  an  English  language  translation. 

In  addition  to  these  provisions,  we  are 
requiring  equipment  manufacturers 
producing  equipment  for  importation 
under  the  transition  program  to  comply 
with  a  bond  requirement  for  equipment 
imported  into  the  United  States.  We 
believe  a  bond  program  is  an  important 
tool  for  ensuring  that  importing 
equipment  manufacturers  are  subject  to 
the  same  level  of  enforcement  as 
equipment  manufacturers  producing 
equipment  domestically.  Specifically, 
we  believe  a  bonding  requirement  for 
these  equipment  manufacturers  is  an 
important  enforcement  tool  for  ensuring 
that  EPA  has  the  ability  to  collect  any 
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judgments  assessed  against  an  overseas 
equipment  manufacturer  for  violations 
of  these  transition  provisions. 

Under  a  bond  program,  the 
participating  equipment  manufacturer 
will  have  to  maintain  a  bond  in  the 
proper  amount  that  is  payable  to  satisfy 
judgments  that  result  from  U.S. 
administrative  or  judicial  enforcement 
actions  for  conduct  in  violation  of  the 
Clean  Air  Act.  The  equipment 
manufacturer  will  generally  obtain  a 
bond  in  the  proper  amount  from  a  third 
party  surety  agent  that  has  been  listed 
with  the  Department  of  the  Treasury.  As 
discussed  in  Sections  V.E.6,  EPA  is 
establishing  other  bond  requirements  as 
well.  An  equipment  manufacturer  that 
is  required  to  post  a  bond  under  any  of 
these  provisions  will  be  required  to 
obtain  only  one  bond  of  the  amount 
specified  for  those  sections.  Equipment 
manufacturers  may  avoid  the  bond 
requirements  based  on  the  level  of 
assets  in  the  United  States,  as  described 
in  Section  V.E.6. 

In  addition  to  the  equipment 
manufacturer  requirements  discussed 
above,  EPA  is  also  requiring  importers 
of  equipment  With  flex  engines  from  a 
complying  equipment  manufacturer  to 
comply  with  certain  provisions.  EPA 
believes  these  importer  provisions  are 
essential  to  EPA’s  ability  to  monitor 
compliance  with  the  transition 
provisions.  Therefore,  the  regulations 
require  each  importer  to  notify  EPA 
prior  to  their  initial  importation  of 
equipment  with  flex  engines.  Importers 
will  be  required  to  submit  their 
notification  before  importing  equipment 
with  flex  engines  from  a  complying 
equipment  manufacturer.  The 
importer’s  notification  will  need  to 
include  the  following  information: 

•  The  name  and  address  of  importer 
(and  any  parent  company); 

•  The  name  and  address  of  the 
manufacturers  of  the  equipment  and 
engines  the  importer  expects  to  import; 
and 

•  Number  of  units  of  equipment  with 
flex  engines  the  importer  expects  to 
import  for  each  year  broken  down  by 
equipment  manufacturer. 

In  addition,  EPA  is  requiring  that  any 
importer  electing  to  import  to  the 
United  States  equipment  with  flex 
engines  from  a  complying  equipment 
manufacturer  must  submit  annual 
reports  to  EPA.  The  annual  report  will 
include  the  number  of  units  of 
equipment  with  flex  engines  the 
importer  actually  imported  to  the 
United  States  in  the  previous  calendar 
year;  and  identify  the  equipment 
manufacturers  and  engine 
manufacturers  whose  equipment  and 
engines  were  imported. 


(e)  Provisions  for  Rotation-Molded  Fuel 
Tanks 

Equipment  manufacturers  may  face 
challenges  in  transitioning  to  rotation- 
molded  fuel  tanks  that  meet  the  new 
permeation  standards.  These  modified 
fuel  tanks  may  require  equipment 
manufacturers  to  adjust  the  designs  of 
their  equipment  to  ensure  that  the  new 
fuel  tanks  can  be  incorporated  without 
problems.  We  are  therefore  allowing 
equipment  manufacturers  to  use 
noncompliant  rotational-molded  fuel 
tanks  for  two  additional  years  on 
limited  numbers  of  2011  and  2012 
model  year  equipment  using  Class  II 
engines.  Equipment  manufacturers  may 
use  noncompliant  rotational-molded 
fuel  tanks  if  the  production  volume  of 
the  fuel  tank  design  used  in  Class  II 
equipment  models  is  collectively  no 
more  than  5,000  units  in  the  2011  model 
year.  In  the  2012  model  year,  equipment 
manufacturers  may  use  noncompliant 
rotational-molded  fuel  tanks  if  the 
production  volume  of  the  fuel  tank 
design  used  in  Class  II  equipment 
models  is  collectively  no  more  than 
5,000  units  in  the  2012  model  year,  but 
the  total  number  of  exempted  rotational- 
molded  fuel  tanks  across  the 
manufacturer’s  Class  II  equipment  is 
limited  to  10,000  units.  If  production 
volumes  are  greater  than  5 ,000  for  a 
given  fuel  tank  design  (or  greater  than 
10,000  corporate-wide  in  2012),  all 
those  tanks  must  comply  with  emission 
standards.  Tank  designs  would  be 
considered  identical  if  they  are 
produced  under  a  single  part  number  to 
conform  to  a  single  design  or  blueprint. 
In  addition,  tank  designs  would  be 
considered  identical  if  they  differ  only 
with  respect  to  production  variability, 
post-production  changes  (such  as 
different  fittings  or  grommets),  supplier, 
color,  or  other  extraneous  design 
variables.  We  originally  proposed  to 
allow  noncompliant  rotation-molded 
fuel  tanks  for  any  equipment  that  was 
counted  under  the  allowances  described 
in  this  section  which  used  flex  engines 
meeting  Phase  2  exhaust  emission 
standards.  However,  the  approach  being 
finalized  today  could  be  applied  to  any 
equipment  using  Class  II  engines 
(subject  to  the  constraints  noted  above), 
whether  or  not  the  equipment  uses  a 
flex  engine. 

(4)  Equipment  Manufacturer 
Recertification 

It  has  generally  been  engine 
manufacturers  that  certify  with  EPA  for 
exhaust  emissions  because  the 
standards  are  engine-based.  However, 
because  the  Phase  3  nonhandheld 
standards  are  expected  to  result  in  the 


use  of  catalysts,  a  number  of  equipment 
manufacturers,  especially  those  that 
make  low-volume  models,  believe  it 
may  be  necessary  to  produce  their  own 
unique  engine/muffler  designs,  but 
using  the  same  catalyst  substrate  already 
used  in  a  muffler  that  is  part  of  an 
engine  manufacturers  certified 
configuration.  In  this  situation,  the 
engine  will  not  be  covered  by  the  engine 
manufacturer’s  certificate,  as  the  engine/ 
muffler  design  is  not  within  the 
specifications  for  the  certified  engine. 

The  equipment  manufacturer  is 
therefore  producing  a  new  distinct 
engine  which  is  not  covered  by  a 
certificate  and  therefore  needs  to  be 
certified  with  EPA. 

To  allow  the  possibility  of  an 
equipment  manufacturer  certifying  such 
an  engine/muffler  design  with  EPA,  we 
are  establishing  a  simplified  engine 
certification  process  for  nonh&ndheld 
equipment  manufacturers  (see 
§  1054.612).  Under  the  simplified 
certification  process,  the  nonhandheld 
equipment  manufacturer  will  need  to 
demonstrate  that  it  is  using  the  same 
catalyst  substrate  as  the  approved 
engine  manufacturer’s  engine  family, 
provide  information  on  the  differences 
between  their  engine/exhaust  system 
and  the  engine/exhaust  system  certified 
by  the  engine  manufacturer,  and  explain 
why  the  emissions  deterioration  data 
generated  by  the  engine  manufacturer 
will  be  representative  for  the  equipment 
manufacturer’s  configuration.  The 
equipment  manufacturer  will  need  to 
perform  low-hour  emission  testing  on 
an  engine  equipped  with  their  modified 
exhaust  system  and  demonstrate  that  it 
meets  the  emission  standards  after 
applying  the  engine  manufacturer’s 
deterioration  factors  for  the  certified 
engine  family.  We  will  not  require 
production-line  testing  for  these 
engines.  The  equipment  manufacturer 
will  be  responsible  to  meet  all  the  other 
requirements  of  an  engine  manufacturer 
under  the  regulations,  including 
labeling,  warranty,  defect  reporting, 
payment  of  certification  fees,  and  other 
things.  The  useful  life  period  selected 
for  the  original  certification  will  also 
apply  for  the  equipment  manufacturer’s 
streamlined  certification.  This  provision 
is  primarily  intended  for  easing  the 
transition  to  new  standards.  Starting  in 
the  2015  model  year,  we  are  therefore 
limiting  these  recertification  provisions 
to  small-volume  emission  families  (sales 
below  5,000  units). 

(5)  Special  Provisions  Related  to 
Altitude 

For  nonhandheld  engines  we  are 
requiring  compliance  with  our 
standards  at  all  altitudes,  consistent 
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with  other  engine  categories.97 
However,  since  spark-ignition  engines 
without  electronic  control  of  air/fuel 
ratio  cannot  compensate  for  changing 
air  density,  their  emissions  generally 
change  with  changing  altitude.  In 
recognition  of  this  technological  limit, 
we  are  adopting  special  testing  and 
compliance  provisions  related  to 
altitude.  As  described  in  Section  V.C.l, 
we  are  requiring  that  nonhandheld 
engines  meet  emission  standards 
without  an  altitude  kit,  but  will  allow, 
in  certain  cases,  testing  at  barometric 
pressures  below  94.0  kPa  (which  is 
roughly  equivalent  to  an  elevation  of 
2,000  feet  above  sea  level)  using  an 
altitude  kit.  (An  altitude  kit  may  be  as 
simple  as  a  single  replacement  part  for 
the  carburetor  that  allows  a  greater 
volumetric  flow  of  air  into  the 
carburetor  to  make  the  engine  operate  as 
it  would  at  low  altitudes.)  Suchidts 
were  allowed  under  part  90  and  we  are 
keeping  the  provisions  that  already 
apply  in  part  90  related  to  descriptions 
of  these  altitude  kits  in  the  application 
for  certification.  This  includes  a 
description  of  how  engines  comply  with 
emission  standards  at  varying 
atmospheric  pressures,  a  description  of 
the  altitude  kits,  and  the  associated  part 
numbers. 

During  certification,  manufacturers 
will  have  two  choices  regarding  testing 
and  compliance  at  barometric  pressures 
below  94.0  kPa:  (1)  Test  engines  for 
demonstrating  compliance  with  the 
standards  without  an  altitude  kit;  or  (2) 
test  engines  for  demonstrating 
compliance  with  the  standards  using  an 
altitude  kit.  Those  manufacturers 
choosing  Option  2  will  be  required  to 
identify  the  altitude  range  for  which  it 
expects  proper  engine  performance  and 
emission  control  will  occur  with  and 
without  the  altitude  kit,  state  that 
engines  will  comply  with  applicable 
emission  standards  throughout  the 
useful  life  with  the  altitude  kit  installed 
according  to  instructions,  and  include 
any  supporting  information. 
Manufacturers  choosing  Option  2  will 
also  need  to  describe  a  plan  for  making 
information  and  parts  available  to 
consumers  such  that  widespread  use  of 
altitude  kits  will  reasonably  be  expected 
in  high-altitude  areas.  For  nonhandheld 
engines,  this  will  involve  all  counties 
with  elevations  substantially  above 
4,000  feet  (see  Appendix  III  to  part 
1068).  This  includes  all  U.S.  counties 
where  75  percent  of  the  land  mass  and 


97  Note  that  we  are  not  changing  exhaust 
standards  for  handheld  engines  and  are  therefore 
codifying' altitude  provisions  in  the  new  part  1054 
that  are  consistent  with  those  that  apply  under  part 
90. 


75  percent  of  the  population  are  above 
4,000  feet  (see  45  FR  5988,  January  24, 
1980  and  45  FR  14079,  March  4,  1980). 

Assuming  we  grant  a  certificate  that 
includes  a  manufacturer’s  reliance  on  an 
altitude  kit  during  testing,  any 
compliance  testing  at  higher  altitudes 
(more  precisely,  lower  barometric 
pressures)  would  be  conducted  with  the 
altitude  kit  installed  on  the  engine 
according  to  the  manufacturer’s 
instructions.  Note  that  manufacturers 
would  not  be  required  to  submit  test 
data  from  high-altitude  testing  in  their 
applications,  provided  they  could 
demonstrate  through  engineering 
analysis  the  basis  for  knowing  the 
altitude  kits  will  allow  the  engines  to 
meet  the  emission  standards  at  high 
altitude.  Any  high-altitude  testing  of  an 
engine  family  that  does  not  use  these 
high  altitude  provisions  will  be  tested 
without  an  altitude  kit  installed. 

We  considered  requiring 
manufacturers  relying  on  altitude  kits  to 
ensure  that  all  engines  sold  in  high- 
altitude  areas  were  sold  with  altitude 
kits  installed,  but  determined  that  such 
a  requirement  would  have  been 
burdensome  to  the  manufacturers, 
impractical,  and  very  disruptive  to  the 
market,  and  may  not  work  in  practice. 
Certificate  holders  will  be  the  engine 
manufacturers,  which  generally  have 
little  or  no  control  over  the  location  at 
which  the  sale  to  the  ultimate  purchaser 
is  made.  In  most  cases,  the  engines  will 
be  sold  to  equipment  manufacturers 
and/or  through  distributors  or  large 
retailers.  However,  even  in  cases  when 
a  manufacturer  might  have  control  over 
the  location  at  which  the  sale  to  the 
ultimate  purchaser  is  made,  it  is  not 
clear  that  the  manufacturer  could  ensure 
that  every  piece  of  equipment  sold  in  a 
high-altitude  area  has  an  engine  with  an 
altitude  kit  installed.  In  light  of  these 
potential  problems,  we  believe  the 
approach  being  finalized  will  be 
effective  and  is  the  most  appropriate 
approach.  It  is  not  tampering  for  a 
consumer  not  tp  install  the  altitude  kit. 
We  expect  it  will  be  common  practice 
for  consumers  to  install  altitude  kits 
because  they  are  inexpensive,  easy  to 
install,  and  improve  performance  at 
higher  altitudes.  Manufacturers  have 
also  emphasized  that  retailers  and 
consumers  are  well  aware  of  the  need  to 
modify  engines  for  proper  operation  in 
high-altitude  areas.  Toward  that  end,  we 
are  requiring  manufacturers  to  make  the 
information  and  parts  sufficiently  easy 
for  the  consumer  to  obtain  so  that  the 
manufacturer  “would  reasonably  expect 
that  altitude  kits  would  be  widely  used 
in  the  high-altitude  counties.”  This 
approach  should  result  in  effective 
control  of  emissions  in  high-altitude 


areas  while  still  addressing  the 
manufacturers’  concerns  regarding 
control  over  distribution  practices  and 
point  of  sale.  In  fact,  it  is  worth  noting 
that  we  expect  this  overall  approach  to 
be  more  effective  in  achieving  emission 
reductions  than  the  current  regulations 
under  Phase  2.  Nevertheless,  should  we 
determine  that  operation  of  engines  in 
high-altitude  areas  without  altitude  kits 
installed  is  widespread,  we  would 
reconsider  the  need  for  additional 
requirements. 

(6)  Special  Provisions  for  Compliance 
Assurance 

EPA’s  experiences  in  recent  years 
have  highlighted  the  need  for  more 
effective  tools  for  preventing  the 
introduction  of  noncompliant  engines 
into  U.S.  commerce.  These  include 
noncompliant  engines  sold  without 
engine  labels  or  with  counterfeit  engine 
labels.  We  are  adopting  the  special 
provisions  in  the  following  sections  to 
help  us  address  these  problems. 

(a)  Importation  Form 

Importation  of  engines  is  regulated 

both  by  EPA  and  by  U.S.  Customs  and 
Border  Protection.  Current  Customs 
regulations  specify  that  anyone 
importing  a  nonroad  engine  (or 
equipment  containing  a  nonroad  engine) 
must  complete  a  declaration  form  before 
importation.  EPA  has  created 
Declaration  Form  3520-21  for  this 
purpose.  Customs  requires  this  in  many 
cases,  but  there  are  times  when  they 
allow  engines  to  be  imported  without 
the  proper  form.  It  will  be  an  important 
advantage  for  EPA’s  own  compliance 
efforts  to  be  able  to  enforce  this 
requirement.  We  are  therefore 
modifying  part  90  to  mirror  the  existing 
Customs  requirement  (and  the  EPA 
requirement  in  §  1068.301)  for  importers 
to  complete  and  retain  the  declaration 
form  before  importing  engines  (see 
§  90.601).  This  will  facilitate  a  more 
straightforward  processing  of  cases  in 
which  noncompliant  products  are 
brought  to  a  U.S.  port  for  importation 
because  currently  no  requirement  exists 
for  measuring  emissions  or  otherwise 
proving  that  engines  are  noncompliant 
at  the  port  facility.  Since  this  is  already 
a  federal  requirement,  we  are  making 
this  effective  immediately  with  the  final 
rule. 

(b)  Assurance  of  Warranty  Coverage 

Manufacturers  of  Small  SI  engines 
subject  to  the  standards  are  required  to 
provide  an  emission-related  warranty  so 
owners  are  able  to  have  repairs  done  at 
no  expense  for  emission-related  defects 
during  an  initial  warranty  period. 
Established  companies  are  able  to  do 
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this  with  a  network  of  authorized  repair 
facilities  that  can  access  replacement 
parts  and  properly  correct  any  defects. 

In  contrast,  we  are  aware  that  some 
manufacturers  are  selling  certified 
engines  in  the  United  States  without 
any  such  network  for  processing 
warranty  claims.  As  such,  owners  who 
find  that  their  engines  have  an 
emission-related  defect  are  unable  to 
properly  file  a  warranty  claim  or  get 
repairs  that  should  be  covered  by  the 
warranty.  In  effect,  this  allows 
companies  to  certify  their  engines  and 
agree  to  provide  warranty  coverage 
without  ever  paying  for  legitimate 
repairs  that  should  be  covered  by  the 
warranty.  We  are  therefore  requiring 
that  all  manufacturers  demonstrate 
several  things  before  we  will  approve 
certification  for  their  engines  (see 
§  90.1103  and  §  1054.120).  The 
following  provisions  apply  to 
manufacturers  who  certify  engines,  and 
include  importers  who  certify  engines. 
First,  we  are  requiring  manufacturers  to 
provide  and  monitor  a  toll-free 
telephone  number  and  an  e-mail 
address  for  owners  to  receive 
information  about  how  to  make  a 
warranty  claim  and  how  to  make 
arrangements  for  authorized  repairs. 
Second,  we  are  requiring  manufacturers 
to  provide  a  source  of  replacement  parts 
within  the  United  States.  For  imported 
parts,  this  will  require  at  least  one 
distributor  within  the  United  States. 

Finally,  we  are  requiring 
manufacturers  to  have  a  network  of 
authorized  repair  facilities  or  to  take  one 
of  multiple  alternate  approaches  to 
ensure  that  owners  will  be  able  to  get 
free  repair  work  'done  under  warranty. 

In  the  proposal  we  specified  that 
warranty-related  repairs  may  be  limited 
to  authorized  repair  facilities  as  long  as 
owners  did  not  have  to  travel  more  than 
100  miles  for  repairs  (or  further  in 
remote  areas  of  the  country).  For 
companies  without  a  nationwide  repair 
network,  we  proposed  alternative 
methods  for  meeting  warranty 
obligations,  including  free  shipping,  free 
service  calls,  or  reimbursement  of  costs 
through  local  nonauthorized  service 
centers.  Manufacturers  suggested  a 
different  metric  for  demonstrating  a 
readiness  to  meet  warranty  obligations, 
focusing  on  maintaining  authorized 
service  centers  in  every  metropolitan 
area  with  a  population  of  100,000  or 
greater  (according  to  the  2000  census). 
We  agree  that  the  suggested  approach 
would  provide  an  effective 
demonstration  of  a  valid  warranty 
network  and  are  including  that  in  the 
regulation;  however,  we  believe  it  is  still 
appropriate  to  include  the  proposed 


provisions  related  to  the  100-mile 
specification  in  the  final  rule.  For 
example,  there  may  be  some  companies 
with  a  regional  market  that  have  an 
effective  network  of  repair  facilities  in 
that  region,  but  not  in  other  parts  of  the 
country.  In  this  circumstance,  it  is 
appropriate  to  allow  the  manufacturer 
multiple  paths  for  showing  that  it  will 
be  able  to  respond  effectively  to  all 
warranty  claims  nationwide.  We  are 
therefore  including  the  100-mile 
approach  as  an  additional  alternative  in 
the  regulations,  as  well  as  including  a 
variety  of  adjustments  to  address  the 
concerns  raised  in  the  comments. 

We  believe  these  requirements  are 
both  necessary  and  effective  for 
ensuring  proper  warranty  coverage  for 
all  owners.  At  the  same  time,  we  are 
adopting  a  flexible  approach  that  allows 
companies  to  choose  from  a  variety  of 
alternatives  for  providing  warranty 
service.  We  therefore  believe  these 
requirements  are  readily  achievable  for 
any  company.  We  are  therefore 
implementing  these  requirements 
starting  with  the  2010  model  year.  This 
should  allow  time  for  the  administrative 
steps  necessary  to  arrange  for  any  of  the 
allowable  compliance  options  described 
above. 

(c)  Bond  Requirements  Related  to 
Enforcement  and  Compliance  Assurance 

Certification  initially  involves  a 
variety  of  requirements  to  demonstrate 
that  engines  and  equipment  are 
designed  to  meet  applicable  emission 
standards.  After  certification  is 
complete,  however,  several  important 
obligations  apply  to  the  certifying 
manufacturer  or  importer.  For  example, 
we  require  ongoing  testing  of 
production  engines,  as  well  as  reporting 
of  recurring  defects.  Manufacturers  may 
also  need  to  pay  penalties  if  there  is  a 
violation  and  may  need  to  perform  a 
recall  if  their  products  are  found  to  be 
noncompliant.  For  companies  operating 
within  the  United  States,  we  are 
generally  able  to  take  steps  to 
communicate  clearly  and  insist  on 
compliance  with  applicable  regulations. 
For  example,  in  certain  circumstances 
we  may  meet  with  specific  company 
representatives,  halt  production,  or 
seize  assets.  For  companies  without  staff 
or  assets  in  the  United  States,  these 
alternatives  are  not  available. 
Accordingly,  we  have  limited  ability  to 
enforce  our  requirements  or  recover  any 
appropriate  penalties,  which  increases 
the  risk  of  environmental  problems  as 
well  as  problems  for  owners.  This 
creates  the  potential  for  a  company  to 
gain  a  competitive  advantage  if  they  do 
not  have  substantial  assets  or  operations 
in  the  United  States  by  avoiding  some 


of  the  costs  of  complying  with  EPA 
regulations. 

To  address  this  concern,  we  are 
adopting  a  requirement  for 
manufacturers  of  certified  engines  and 
equipment  (including  importers)  to  post 
a  bond  to  cover  any  potential 
compliance  or  enforcement  actions 
under  the  Clean  Air  Act.  Manufacturers 
and  importers  will  be  exempt  from  the 
bond  requirement  if  they  are  able  to 
sufficiently  demonstrate  an  assurance 
that  they  will  meet  any  compliance-  or 
enforcement-related  obligations.  The 
bonding  requirements  apply  for  . 
companies  that  do  not  have  fixed  assets 
in  the  United  States  meeting  the 
smallest  applicable  thresholds  from  the 
following: 

•  A  threshold  of  $3  million  applies 
for  manufacturers  that  have  been 
certificate  holders  in  each  of  the 
preceding  ten  years  without  failing  a 
test  conducted  by  EPA  officials  or 
having  been  found  by  EPA  to  be 
noncompliant  under  applicable 
regulations. 

•  A  threshold  of  $6  million  applies 
for  secondary  engine  manufacturers  or 
for  equipment  manufacturers  that  certify 
no  engines  with  respect  to  exhaust 
emission  standards.  A  secondary  engine 
manufacturer  is  generally  a  certifying 
company  that  buys  partially  complete 
engines  for  final  assembly  from  another 
engine  manufacturer. 

•  A  threshold  of  $10  million  applies 
for  companies  that  do  not  qualify  for  the 
smaller  specified  bond  thresholds. 

The  value  of  the  bond  must  be  at  least 
$500,000,  though  a  higher  bond  value 
may  apply  based  on  multiplying  the 
annual  volume  of  shipments  by  a  per- 
engine  rate.  The  per-engine  bond 
amount  is  $25  for  handheld  engines  and 
Class  I  engines.  Class  II  engines  cover  a 
much  wider  range  of  applications,  so  we 
further  differentiate  the  bond  for  those 
engines.  The  proposed  per-engine  bond 
amounts  for  Class  II  engines  is  $50  for 
engines  between  225  and  740  cc,  $100 
for  engines  between  740  and  1,000  cc, 
and  $200  for  engines  above  1,000  cc. 
These  values  are  generally  scaled  to  be 
approximately  10  to  15  percent  of  the 
retail  value.  In  the  case  of  handheld 
engines,  this  is  based  on  the  retail  value 
of  equipment  with  installed  engines, 
since  these  products  are  generally 
marketed  that  way.  Class  II  engines  are 
very  often  sold  as  loose  engines  to 
equipment  manufacturers,  so  the 
corresponding  per-engine  bond  values 
are  based  on  the  retail  value  of  the 
engine  alone.  This  approach  is  similar 
to  the  bond  requirements  that  apply  for 
nonroad  diesel  engines  (see  §  1039.626). 

The  total  bond  amount  will  be  based 
on  the  value  of  imported  products  over 
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a  one-year  period.  If  a  bond  is  used  to 
satisfy  a  judgment,  the  company  will 
then  he  required  to  increase  the  amount 
of  the  bond  within  90  days  of  the  date 
the  bond  is  used  to  cover  the  amount 
that  was  used.  Also,  we  will  require  the 
bond  to  remain  in  place  for  five  years 
after  the  company  no  longer  imports 
Small  SI  engines. 

These  bonding  requirements  apply  for 
2010  and  later  model  year  engines  and 
are  enforceable  for  all  products 
introduced  into  U.S.  commerce  starting 
January  1,  2010. 

(d)  Bond  Requirements  Related  to 
Warranty 

Warranty  is  an  additional  potential 
compliance  obligation.  Engine 
manufacturers  must  service  warranty 
claims  for  emission-related  defects  that 
occur  during  the  prescribed  warranty 
period.  We  have  experience  with 
companies  that  have  faced  compliance- 
related  problems  where  it  was  clear  that 
they  did  not  have  the  resources  to  make 
warranty  repairs  if  that  were  necessary. 
Such  companies  benefit  from 
certification  without  bearing  the  full 
range  of  associated  obligations.  We 
believe  it  is  appropriate  to  add  a 
requirement  to  post  a  bond  to  ensure 
that  a  company  can  meet  their  warranty 
obligations.  The  concern  for  being  able 
to  meet  these  obligations  applies  equally 
to  domestic  and  foreign  manufacturers. 
The  biggest  indicator  of  a 
manufacturer’s  ability  to  make  warranty 
repairs  relates  to  the  presence  of  repair 
facilities  in  the  United  States.  We  are 
therefore  adopting  a  bond  requirement 
starting  with  the  2010  model  year  for  all 
manufacturers  (including  importers) 
that  do  not  have  a  repair  network  in  the 
United  States  that  is  available  for 
processing  warranty  repairs  (see 
§  90.1007  and  §  1054.120).  Such  a  repair 
network  will  need  to  involve  at  least 
100  authorized  repair  facilities  in  the 
United  States,  or  at  least  one  such 
facility  for  each  5,000  engines  sold  in 
the  United  States,  whichever  is  less. 
Companies  not  meeting  these  criteria 
will  need  to  post  a  bond  as  described 
above  for  compliance  assurance.  We 
will  allow  companies  that  must  post 
bond  to  arrange  for  warranty  repairs  to 
be  done  at  independent  facilities.  Note 
that  a  single  bond  payment  will  be 
required  for  companies  that  must  post 
bond  for  compliance-related  obligations, 
as  described  above,  in  addition  to  the 
bond  for  warranty-related  obligations. 

(e)  Restrictions  Related  to  Naming 
Model  Years 

We  are  adopting  the  proposed 
provisions  that  restrict  what  model 
years  can  be  assigned  to  imported 


products.  Importers  can  only  declare  a 
model  year  up  to  one  year  before  the 
calendar  year  of  importation  in  cases 
where  new  emission  standards  start  to 
apply.  We  are  adopting  this  requirement 
for  all  engine  categories  subject  to  part 
1068.  See  the  detailed  discussion  of  this 
issue  in  Section  VIII.C. 

(f)  Import-Specific  Information  at 
Certification 

We  are  requiring  additional 
information  to  improve  our  ability  to 
oversee  compliance  related  to  imported 
engines  (see  §  90.107  and  §  1054.205).  In 
the  application  for  certification,  we  are 
requiring  the  following  additional 
information  starting  with  the  2010 
model  year:  (1)  The  port  or  ports  at 
which  the  manufacturer  has  imported 
engines  over  the  previous  12  months,  (2) 
the  names  and  addresses  of  the  agents 
the  manufacturer  has  authorized  to 
import  the  engines,  and  (3)  the  location 
of  the  test  facilities  in  the  United  States 
where  the  manufacturer  will  test  the 
engines  if  we  select  them  for  testing 
under  a  selective  enforcement  audit.  See 
Section  1.3  of  the  Summary  and 
Analysis  of  Comments  for  further 
discussion  related  to  naming  test 
facilities  in  the  United  States.  The 
current  regulations  in  part  90  do  not 
include  these  specific  requirements; 
however,  we  do  specify  already  that  we 
may  select  imported  engines  at  a  port  of 
entry.  In  such  a  case,  we  will  generally 
direct  the  manufacturer  to  do  testing  at 
a  facility  in  the  United  States.  The  new 
provision  allows  the  manufacturers  to 
make  these  arrangements  ahead  of  time 
rather  than  relying  on  EPA’s  selection  of 
a  test  lab.  Also,  the  current  regulations 
state  in  §  90.119  that  EPA  may  conduct 
testing  at  any  facility  to  determine 
whether  engines  meet  emission 
standards. 

(g)  Counterfeit  Emission  Labels 

We  have  observed  that  some 
importers  attempt  to  import 
noncompliant  products  by  creating  an 
emission  control  information  label  that 
is  an  imitation  of  a  valid  label  from 
another  company.  We  are  not  requiring 
that  certifying  manufacturers  take  steps 
to  prevent  this,  but  we  are  including  a 
provision  that  specifically  allows 
manufacturers  to  add  appropriate 
features  to  prevent  counterfeit  labels. 
This  may  include  the  engine’s  serial 
number,  a  hologram,  or  some  other 
unique  identifying  feature.  This 
provision  is  effective  immediately  upon 
completion  of  the  final  rule  since  it  is 
an  allowance  and  not  a  requirement  (see 
§90.114  and  §1054.135). 


(h)  Partially  Complete  Engines 

As  described  in  Section  VIII,  we  are 
clarifying  the  engine  manufacturers’ 
responsibilities  for  certification  with 
respect  to  partially  complete  engines. 
While  this  is  intended  to  establish  a 
path  for  secondary  engine 
manufacturers  to  get  their  engines  from 
the  original  engine  manufacturer,  we  are 
aware  that  this  will  also  prevent 
manufacturers  from  selling  partially 
complete  engines  as  a  strategy  to 
circumvent  certification  requirements.  If 
long  blocks  or  engines  without  fuel 
systems  are  introduced  into  U.S. 
commerce,  either  the  original 
manufacturer  or  the  company 
completing  engine  assembly  will  need 
to  hold  a  certificate  for  that  engine. 

(7)  Using  Certified  Small  SI  Engines  in 
Marine  Applications 

Manufacturers  have  described 
situations  in  which  Small  SI  engines  are 
used  in  marine  applications.  As 
described  in  Section  III.E.5,  we  are 
allowing  limited  numbers  of  certified 
Small  SI  engines  to  be  used  as  marine 
propulsion  engines  without  certifying  to 
the  Marine  SI  emission  standards  in  part 
1045  (see  §1045.610). 

(8)  Alternate  Fuels 

The  emission  standards  apply  to  all 
spark-ignition  engines  regardless  of  the 
fuel  they  use.  Almost  all  Small  SI 
engines  operate  on  gasoline,  but  these 
engines  may  also  operate  on  other  fuels, 
such  as  natural  gas,  liquefied  petroleum 
gas,  ethanol,  or  methanol.  The  test 
procedures  in  40  CFR  part  1065  describe 
adjustments  needed  for  operating  test 
engines  with  oxygenated  fuels. 

In  some  special  cases,  a  single  engine 
is  designed  to  alternately  run  on 
different  fuels.  For  example,  some 
engines  can  switch  back  and  forth 
between  natural  gas  and  LPG.  We  are 
adding  a  clarification  to  the  regulations 
to  describe  how  manufacturers  would 
submit  certification  data  and  divide 
such  engines  into  engine  families. 
Manufacturers  would  submit  test  data 
for  each  type  of  fuel.  If  a  manufacturer 
certifies  a  dual-fuel  engine  family,  but 
produces  engines  that  run  only  on  one 
fuel  where  that  dedicated-fuel  engine  is 
identical  to  the  certified  dual-fuel 
engine  with  respect  to  that  fuel,  those 
engines  could  be  included  in  the  same 
family.  This  is  also  true  for  the  second 
fuel.  For  example,  if  a  manufacturer 
produces  an  engine  that  can  run  on  both 
gasoline  and  LPG,  and  also  produces 
that  engine  model  in  gasoline-only  and 
LPG-only  versions,  without  adjusting 
the  calibration  or  other  aspects  of  each 
respective  configuration,  those  engines 
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may  all  be  included  in  the  same  engine 
family.  In  effect,  these  engines  are 
covered  by  the  original  certificate 
because  they  are  made  to  conform  to  the 
description  included  in  the  original 
application  for  certification  except  that 
they  do  not  have  the  full  functionality 
of  the  dual-fuel  engines. 

Once  an  engine  is  placed  into  service, 
someone  might  want  to  convert  it  to 
operate  on  a  different  fuel.  This  would 
take  the  engine  out  of  its  certified 
configuration,  so  we  are  requiring  that 
someone  performing  such  a  fuel 
conversion  go  through  a  certification 
process.  We  will  allow  certification  of 
the  complete  engine  using  normal 
certification  procedures,  or  the 
aftermarket  conversion  kit  could  be 
certified  using  the  provisions  of  40  CFR 
part  85,  subpart  V.  This  contrasts  with 
the  existing  provisions  that  allow  for 
fuel  conversions  that  can  be 
demonstrated  not  to  increase  emission 
levels  above  the  applicable  standard. 

We  are  applying  this  requirement 
starting  January  1,  2010.  (See  §90.1003 
and  §1054.635.) 

(9)  Other  Provisions 

We  are  also  making  a  variety  of 
changes  in  the  provisions  that  make  up 
the  certification  and  compliance 
program.  Most  of  these  changes  serve 
primarily  to  align  with  the  regulations 
we  have  started  to  apply  to  other  types 
of  engines. 

The  new  warranty  provisions  are 
based  on  the  requirements  that  already 
apply  under  40  CFR  part  90.  We  are 
adding  an  administrative  requirement  to 
describe  the  provisions  of  the  emission- 
related  warranty  in  the  owners  manual. 
We  expect  that  many  manufacturers 
already  do  this  but  believe  it  is 
appropriate  to  require  this  as  a  routine 
practice.  (See  §  1054.120.) 

Testing  new  engines  requires  a  period 
of  engine  operation  to  stabilize  emission 
levels.  The  regulations  specify  two 
separate  figures  for  break-in  periods  for 
purposes  of  certification  testing.  First, 
engines  are  generally  operated  long 
enough  to  stabilize  emission  levels. 
Second,  we  establish  a  limit  on  how 
much  an  engine  may  operate  and  still  be 
considered  a  “low-hour”  engine.  The 
results  of  testing  with  the  low-hour 
engine  are  compared  with  a  deteriorated 
value  after  some  degree  of  service 
accumulation  to  establish  a 
deterioration  factor.  For  Marine  SI 
engines,  we  are  requiring  that  the  engine 
can  be  presumed  to  have  stabilized 
emission  levels  after  12  hours  of  engine 
operation,  with  a  provision  allowing 
approval  for  more  time  if  needed,  and 
we  generally  require  that  low-hour  test 
engines  have  no  more  than  30  hours  of 


engine  operation.  However,  given  the 
shorter  useful  life  for  many  Small  SI 
engines,  this  will  not  make  for  a 
meaningful  process  for  establishing 
deterioration  factors.  For  example, 
emission  levels  in  Small  SI  engines  may 
not  stabilize  before  deterioration  begins 
to  affect  emission  levels,  which  will 
prevent  the  engine  from  ever  truly 
having  stabilized  emission  levels.  Also, 
the  low-hour  emission  test  should  occur 
early  enough  for  the  deterioration  factor 
to  adequately  represent  the  deterioration 
over  the  engine’s  lifetime. 

We  are  requiring  that  Small  SI  engines 
with  a  useful  life  above  300  hours  can 
be  presumed  stable  after  12  hours  with 
low-hour  testing  generally  occurring 
after  no  more  than  24  hours  of  engine 
operation.  For  Small  SI  engines  with 
useful  life  below  300  hours,  we  are 
requiring  a  combination  of  provisions  to 
address  this  concern.  First,  we  are 
allowing  manufacturers  to  establish  a 
stabilization  period  that  is  less  than  12 
hours  without  showing  that  emission 
levels  have  fully  stabilized  (see 
§  1054.501).  Second,  we  are  specifying 
that  low-hour  testing  must  generally 
occur  after  no  more  than  15  hours  of 
engine  operation  (see  §  1054.801).  This 
allows  some  substantial  time  for  break- 
in,  stabilization,  and  running  multiple 
tests,  without  approaching  a  significant 
fraction  of  the  useful  life.  Third,  we  are 
requiring  that  manufacturers 
consistently  test  low-hour  production- 
line  engines  (and  emission-data  engines 
in  the  case  of  carryover  deterioration 
factors  for  certification)  using  the  same 
degree  of  service  accumulation  to  avoid 
inaccurate  application  of  deterioration 
factors  (see  §  1054.240  and  §  1054.305). 

We  are  clarifying  the  maintenance 
that  manufacturers  may  perform  during 
service  accumulation  as  part  of  the 
certification  process.  The  general 
approach  is  to  allow  any  amount  of 
maintenance  that  is  not  emission- 
related,  but  to  allow  emission-related 
maintenance  only  if  it  is  a  routine 
practice  with  in-use  engines.  In  most  of 
our  emission  control  programs  we 
specify  that  80  percent  of  in-use  engines 
should  undergo  a  particular 
maintenance  step  before  manufacturers 
can  do  that  maintenance  during  service 
accumulation  for  certification  testing. 

We  are  aware  that  Small  SI  engines  are 
predominantly  operated  by  homeowners 
with  widely  varying  practices  in 
servicing  tbeir  lawn  and  garden 
equipment.  As  such,  achieving  a  rate  of 
80  percent  may  be  possible  only  for  the 
most  obvious  maintenance  steps.  We  are 
therefore  adopting  a  more 
accommodating  approach  for  Small  SI 
engines.  In  particular,  we  are  allowing 
manufacturers  to  perform  a  maintenance 


step  during  certification  based  on 
information  showing  that  60  to  80 
percent  of  in-use  engines  get  the 
specified  maintenance  at  the 
recommended  interval.  We  will  approve 
the  use  of  such  maintenance  based  on 
the  relative  effect  on  performance  and 
emissions.  For  example,  we  may  allow 
scheduled  fuel-injector  replacement  if 
survey  data  show  this  is  done  at  the 
recommended  interval  for  65  percent  of 
engines  and  performance  degradation  is 
shown  to  be  roughly  proportional  to  the 
degradation  in  emission  control  for 
engines  that  do  not  have  their  fuel 
injectors  replaced. 

One  maintenance  step  of  particular 
interest  is  replacement  of  air  filters.  In 
larger  spark-ignition  engines,  we  do  not 
treat  replacement  of  air  filters  as  critical 
emission-related  maintenance,  largely 
because  those  engines  have  feedback 
controls  to  compensate  for  changes  in 
varying  pressure  drop  across  the  air 
filter.  However,  for  Small  SI  engines 
varying  air  flow  through  the  air  filter 
has  a  direct  effect  on  the  engine’s  air- 
fuel  ratio,  which  in  turn  directly  affects 
the  engine’s  emission  rates  for  each  of 
the  regulated  pollutants.  Service 
accumulation  generally  takes  place  in 
laboratory  conditions  with  far  less 
debris,  dust,  or  other  ambient  particles 
that  will  cause  filter  loading,  so  filter 
changes  should  be  unnecessary  to 
address  this  conventional  concern.  We 
are  concerned  that  the  greater  effect  is 
from  fuel  and  oil  that  may  deposit  on 
the  back  side  of  the  filter,  especially 
from  crankcase  ventilation  into  the 
intake.  This  effect  will  go  undetected  if 
there  are  no  measurements  with  filters 
that  have  experienced  significant  engine 
operation.  We  believe  it  would  be 
appropriate  for  this  rulemaking  to  allow 
manufacturers  to  clean  or  change  air 
filters  as  long  as  manufacturers  perform 
emission  measurements  before  and  after 
these  maintenance  steps.  It  would  be 
best  to  perform  testing  with  each  air 
filter  change;  however,  we  would  find  it 
acceptable  if  manufacturers  tested 
engines  before  and  after  every  other  air 
filter  change.  This  approach  allows  for 
continued  air  filter  changes,  consistent 
with  our  testing  to  establish  the 
feasibility  of  the  Phase  3  emission 
standards,  but  properly  identifies  the 
effect  on  emissions.  We  are  taking  a 
similar  approach  for  maintenance  with 
spark  plugs,  except  that  tests  must  occur 
before  and  after  each  step  to  clean  or 
replace  the  spark  plugs.  We  will  be 
interested  in  a  future  rulemaking  to  set 
emission  standards  based  on  less 
optimistic  assumptions  regarding  the 
degree  of  air  filter  and  spark  plug 
maintenance  with  in-use  equipment. 
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See  Section  2.4  of  the  Summary  and 
Analysis  of  Comments  for  a  more 
detailed  discussion  related  to 
maintenance. 

We  are  defining  criteria  for 
establishing  engine  families  that  are 
very  similar  to  what  is  currently 
specified  in  40  CFR  part  90.  We  are 
requiring  that  engines  with 
turbochargers  be  in  a  different  family 
than  naturally  aspirated  engines  since 
that  will  be  likely  to  substantially 
change  the  engine’s  emission 
characteristics.  Very  few  if  any  Small  SI 
engines  are  turbocharged  today  so  this 
change  will  not  be  disruptive  for  any 
manufacturer.  We  are  also  specifying 
that  engines  must  have  the  same 
number  and  arrangement  of  cylinders 
and  approximately  the  same  total 
displacement.  This  will  help  us  avoid 
the  situation  where  manufacturers  argue 
that  engines  with  substantially  different 
engine  blocks  should  be  in  the  same 
engine  family.  We  will  implement  this 
provision  consistent  with  the  approach 
adopted  by  California  ARB  in  which 
they  limit  engine  families  to  include  no 
more  than  15  percent  variation  in  total 
engine  displacement.  Similarly,  the 
current  regulations  in  part  90  do  not 
provide  a  clear  way  of  distinguishing 
engine  families  by  cylinder  dimensions 
(bore  and  stroke)  so  we  are  also 
changing  part  90  to  limit  the  variation 
in  displacement  within  an  engine  family 
to  15  percent.  (See  §  1054.230  and 
§90.116.) 

The  test  procedures  for  Small  SI 
engines  are  designed  for  engines 
operating  in  constant-speed 
applications.  This  covers  the  large 
majority  of  affected  equipment; 
however,  we  are  aware  that  engines 
installed  in  some  types  of  equipment, 
such  as  small  utility  vehicles  or  go  carts, 
are  not  governed  to  operate  only  at  a 
single  rated  speed.  These  engines  will 
be  certified  based  on  their  emission 
control  over  the  constant-speed  duty 
cycle  even  though  they  do  not 
experience  constant-speed  operation  in 
use.  We  are  not  prepared  to  establish  a 
new  duty  cycle  for  these  engines  but  we 
are  requiring  engine  manufacturers  to 
explain  how  their  emission  control 
strategy  is  not  a  defeat  device  in  the 
application  for  certification.  For 
example,  if  engines  will  routinely 
experience  in-use  operation  that  differs 
from  the  specified  duty  cycle  for 
certification,  the  manufacturer  should 
describe  how  the  fuel-metering  system 
responds  to  varying  speeds  and  loads 
not  represented  by  the  duty  cycle.  We 
are  also  requiring  that  engine 
distributors  and  equipment 
manufacturers  that  replace  installed 
governors  must  get  a  new  certificate  of 


conformity  for  those  engines  to  avoid  a 
tampering  violation. 

F.  Small-Business  Provisions 

(1)  Small  Business  Advocacy  Review 
Panel 

On  August  17,  2006,  we  convened  a 
Small  Business  Advocacy  Review  Panel 
(SBAR  Panel  or  the  Panel)  under  section 
609(b)  of  the  Regulatory  Flexibility  Act 
(RFA),  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA).  The 
purpose  of  the  Panel  was  to  collect  the 
advice  and  recommendations  of 
representatives  of  stnall  entities  that 
could  be  affected  by  this  rule  and  to 
prepare  a  report  containing  the  Panel’s 
recommendations  for  small  entity 
flexibilities  based  on  those  comments, 
as  well  as  on  the  Panel’s  findings  and 
recommendations  regarding  the 
elements  of  the  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  under 
section  603  of  the  RFA.  Those  elements 
of  an  IRFA  are: 

•  A  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  to  which  the  rule  will 
apply; 

•  A  description  of  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  the  rule, 
including  an  estimate  of  the  classes  of 
small  entities  that  will  be  subject  to  the 
requirements  and  the  type  of 
professional  skills  necessary  for 
preparation  of  the  report  or  record; 

•  An  identification,  to  the  extent 
practicable,  of  all  relevant  Federal  rules 
that  may  duplicate,  overlap,  or  conflict 
with  the  rule;  and 

•  A  description  of  any  significant 
alternative  to  the  rule  that  accomplishes 
the  stated  objectives  of  applicable 
statutes  and  that  minimizes  any 
significant  economic  impact  of  the  rule 
on  small  entities. 

The  report  of  the  Panel  has  been 
placed  in  the  rulemaking  record  for  this 
final  rule. 

In  addition  to  EPA’s  Director  of  the 
Office  of  Regulatory  Management  and 
Information  who  acted  as  chairperson, 
the  Panel  consisted  of  the  Director  of 
EPA’s  Assessment  and  Standards 
Division  of  the  Office  of  Transportation 
and  Air  Quality,  the  Administrator  of 
the  Office  of  Management  and  Budget’s 
Office  of  Information  and  Regulatory 
Affairs,  and  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

Using  definitions  provided  by  the 
Small  Business  Administration  (SBA), 
companies  that  manufacture  internal- 
combustion  engines  and  that  employ 
fewer  than  1,000  people  are  considered 


small  businesses  for  the  SBAR  Panel. 
Companies  that  manufacture  equipment 
and  that  employ  fewer  than  500  people, 
or  fewer  than  750  people  for 
manufacturers  of  construction 
equipment,  or  fewer  than  1,000  people 
for  manufacturers  of  generators,  are 
considered  small  businesses  for  the 
SBAR  Panel.  Based  on  this  information, 
we  asked  25  companies  that  met  the 
SBA  small  business  thresholds  to  serve 
as  small  entity  representatives  for  the 
duration  of  the  Panel  process.  Of  these 
25  companies,  14  of  them  represented  a 
cross-section  of  Small  SI  engine 
manufacturers,  equipment 
manufacturers,  and  fuel  system 
component  manufacturers.  (The  rest  of 
the  companies  were  involved  in  the 
Marine  SI  market.) 

With  input  from  small  entity 
representatives,  the  Panel  drafted  a 
report  providing  findings  and 
recommendations  to  us  on  how  to 
reduce  the  potential  burden  on  small 
businesses  that  may  occur  as  a  result  of 
the  proposed  rule.  The  Panel  report  is 
included  in  the  rulemaking  record  for 
this  final  rule.  In  light  of  the  Panel 
report,  and  where  appropriate,  we 
proposed  a  number  of  provisions  for 
small  business  engine  manufacturers 
and  small  business  equipment 
manufacturers.  We  are  adopting  all  the 
flexibility  options  as  proposed.  The 
following  section  describes  the 
flexibility  options  being  adopted  in  this 
final  rule. 

(2)  Burden  Reduction  Approaches  for 
Small-Volume  Nonhandheld  Engine 
Manufacturers 

We  are  incorporating  several 
provisions  for  small  business 
nonhandheld  engine  manufacturers. 
The  purpose  of  these  provisions  is  to 
reduce  the  burden  on  companies  for 
which  fixed  costs  cannot  be  distributed 
over  a  large  number  of  engines. 

Under  EPA’s  current  Phase  2 
regulations,  EPA  provided  a  number  of 
provisions  for  small-volume  engine 
manufacturers.  For  the  Phase  2 
regulations,  the  criteria  for  determining 
if  a  company  was  a  “small-volume 
engine  manufacturer1’  was  based  on 
whether  the  company  projected  at 
certification  to  have  production  of  no 
more  than  10,000  nonhandheld  engines 
per  year  (excluding  engines  sold  in 
California  that  are  subject  to  the 
California  ARB  standards).  Based  on 
past  experience,  EPA  believes  that 
determining  the  applicability  of  the 
provisions  based  on  number  of 
employees,  as  compared  to  volume  of 
products,  can  be  more  problematic 
given  the  nature  of  the  workforce  in 
terms  of  full-time,  part-time,  contract, 
overseas  versus  domestic,  and  parent 
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companies.  EPA  believes  it  can  avoid 
these  potential  complications  and  still 
provide  relief  to  nearly  all  small 
businesses  by  continuing  to  use  the 
annual  sales  criteria  for  determining 
which  entities  qualify  as  a  small  volume 
engine  manufacturer  under  the  Phase  3 
program.  For  these  reasons,  EPA  is 
retaining  the  current  production-based 
criteria  for  determining  who  is  a  small- 
volume  engine  manufacturer  and,  as  a 
result,  eligible  for  the  Phase  3 
flexibilities  described  below  (see 
§1054.801). 

Based  on  confidential  sales  data 
provided  to  EPA  by  engine 
manufacturers,  the  10,000  unit  cut-off 
for  engine  manufacturers  will  include 
all  the  small  business  engine 
manufacturers  currently  identified  using 
SBA’s  employee-based  definition.  To 
ensure  all  small  businesses  have  access 
to  the  flexibilities  described  below,  EPA 
is  also  allowing  engine  manufacturers 
exceeding  the  production  cut-off  level 
noted  above  but  having  fewer  than  1,000 
employees  to  request  treatment  as  a 
small-volume  engine  manufacturer  (see 
§  1054.635).  In  such  a  case,  the 
manufacturer  will  need  to  provide 
information  to  EPA  demonstrating  that 
the  manufacturer  has  fewer  employees 
than  the  1 ,000  cut-off  level  to  be 
approved  as  a  small-volume  engine 
manufacturer. 

If  a  small-volume  engine 
manufacturer  grows  over  time  and 
exceeds  the  production  volume  limit  of 
10,000  nonhandheld  engines  per  year, 
the  engine  manufacturer  will  no  longer 
be  eligible  for  the  small-volume 
flexibilities.  However,  because  some  of 
the  flexibilities  described  below  provide 
manufacturers  with  the  ability  to  avoid 
certain  testing  such  as  durability  testing 
or  production  line  testing,  it  may  be 
difficult  for  a  manufacturer  to  fully 
comply  with  all  the  testing  requirements 
immediately  upon  losing  its  small- 
volume  status.  In  such  cases,  the  engine 
manufacturer  can  contact  EPA  and 
request  additional  time,  subject  to  EPA 
approval,  before  they  would  be  required 
to  meet  the  testing  requirements  that 
generally  apply  to  engine 
manufacturers. 

(a)  Assigned  Deterioration  Factors 

We  are  allowing  small-volume  engine 
manufacturers  to  rely  on  an  assigned 
deterioration  factor  to  demonstrate 
compliance  with  the  standards  for  the 
purposes  of  certification  rather  than 
doing  service  accumulation  and 
additional  testing  to  measure 
deteriorated  emission  levels  at  the  end 
of  the  regulatory  useful  life  (see 
§  1054.240).  EPA  is  not  establishing 
actual  levels  for  the  assigned 


deterioration  factors  with  this  final  rule. 
EPA  intends  to  analyze  emissions 
deterioration  information  that  becomes 
available  over  the  next  few  years  to 
determine  what  deterioration  factors 
will  be  appropriate  for  nonhandheld 
engines.  This  is  likely  to  include 
deterioration  data  for  engines  certified 
to  comply  with  California  ARB’s  Tier  3 
standards  and  engines  certified  early  to 
EPA’s  Phase  3  standards.  Prior  to  the 
implementation  date  for  the  Phase  3 
standards,  EPA  will  provide  guidance  to 
engine  manufacturers  specifying  the 
levels  of  the  assigned  deterioration 
factors  for  small-volume  engine 
manufacturers. 

(b)  Exemption  From  Production-Line 
Testing 

We  are  exempting  small-volume 
engine  manufacturers  from  the 
production-line  testing  requirements 
(see  §  1054.301).  Therefore,  small- 
volume  engine  manufacturers  will  not 
be  required  to  perform  production-line 
testing  on  any  of  their  engine  families. 

(c)  Additional  Lead  Time 

We  are  allowing  small-volume  engine 
manufacturers  to  delay  implementation 
of  the  Phase  3  exhaust  emission 
standards  for  two  years  (see  §  1054.145). 
Small-volume  engine  manufacturers 
will  be  required  to  comply  with  the 
Phase  3  exhaust  emission  standards 
beginning  in  model  year  2014  for  Class 

I  engines  and  model  year  2013  for  Class 

II  engines.  Under  this  approach, 
manufacturers  will  be  able  to  apply  this 
delay  to  all  their  nonhandheld  engines 
or  to  just  a  portion  of  their  production. 
For  those  engine  families  that  are 
certified  to  meet  the  Phase  3  standards 
prior  to  these  delayed  dates  by  selecting 
an  FEL  at  or  below  the  Phase  3 
standards,  small  volume  engine 
manufacturers  can  generate  early  Phase 
3  credits  (as  discussed  in  Section  V.C.3) 
through  the  2013  model  year  for  Class 

I  engines  and  through  the  2012  model 
years  for  Class  II  engines.  This  option 
provides  more  lead  time  for  small- 
volume  engine  manufacturers  to 
redesign  their  products.  They  will  also 
be  able  to  learn  from  some  of  the 
hurdles  overcome  by  larger 
manufacturers. 

(d)  Broad  Engine  Families 

We  are  also  allowing  small-volume 
engine  manufacturers  to  use  a  broader 
definition  of  engine  family  for 
certification  purposes.  Under  the 
existing  engine  family  criteria  specified 
in  the  regulations,  manufacturers  group 
their  various  engine  lines  into  engine 
families  that  have  similar  design 
characteristics  including  the 


combustion  cycle,  cooling  system, 
cylinder  configuration,  number  of 
cylinders,  engine  class,  valve  location, 
fuel  type,  aftertreatment  design,  and 
useful  life  category.  We  are  allowing 
small-volume  engine  manufacturers  to 
group  all  their  Small  SI  engines  into  a 
single  engine  family  for  certification  by 
engine  class  and  useful  life  category, 
subject  to  good  engineering  judgment 
(see  §  1054.230). 

(e)  Hardship  Provisions 

We  are  also  establishing  two  types  of 
hardship  provisions  for  nonhandheld 
engine  manufacturers  consistent  with 
the  Panel  recommendations.  As  has 
been  our  experience  with  similar 
provisions  already  adopted,  we 
anticipate  that  hardship  mechanisms 
will  be  used  sparingly.  First,  under  the 
unusual  circumstances  hardship 
provision,  any.  manufacturer  subject  to 
the  new  standards  may  apply  for 
hardship  relief  if  circumstances  outside 
their  control  cause  the  failure  to  comply 
and  if  failure  to  sell  the  subject  engines 
or  equipment  or  fuel  system  component 
would  have  a  major  impact  on  the 
company’s  solvency  (see  §  1068.245). 

An  example  of  an  unusual  circumstance 
outside  a  manufacturer’s  control  may  be 
an  “Act  of  God,”  a  fire  at  the 
manufacturing  plant,  or  the  unforeseen 
shutdown  of  a  supplier  with  no 
alternative  available.  The  terms  and 
time  frame  of  the  relief  will  depend  on 
the  specific  circumstances  of  the 
company  and  the  situation  involved.  As 
part  of  its  application  for  hardship,  a 
company  will  be  required  to  provide  a 
compliance  plan  detailing  when  and 
how  it  will  achieve  compliance  with  the 
standards.  This  hardship  provision  will 
be  available  to  all  manufacturers  of 
engines,  equipment,  boats,  and  fuel 
system  components  subject  to  the  new 
standards,  regardless  of  business  size. 

Second,  an  economic  hardship 
provision  allows  small  businesses 
subject  to  the  new  standards  to  petition 
EPA  for  limited  additional  lead  time  to 
comply  with  the  standards  (see 
§  1068.250).  A  small  business  must 
make  the  case  that  it  has  taken  all 
possible  business,  technical,  and 
economic  steps  to  comply,  but  the 
burden  of  compliance  costs  would  have 
a  significant  impact  on  the  company’s 
solvency.  Hardship  relief  could  include 
requirements  for  interim  emission 
reductions  and/or  the  purchase  and  use 
of  emission  credits.  The  length  of  the 
hardship  relief  decided  during  review  of 
the  hardship  application  will  be  up  to 
one  year,  with  the  potential  to  extend 
the  relief  as  needed.  We  anticipate  that 
one  to  two  years  will  normally  be 
sufficient.  As  part  of  its  application  for 
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hardship,  a  company  will  be  required  to 
provide  a  compliance  plan  detailing 
when  and  how  it  will  achieve 
compliance  with  the  standards.  This 
hardship  provision  will  be  available 
only  to  qualifying  small  businesses. 

(3)  Burden  Reduction  Approaches  for 
Small-Volume  Nonhandheld  Equipment 
Manufacturers 

We  are  establishing  three  provisions 
for  small-volume  nonhandheld 
equipment  manufacturers.  The  purpose 
of  these  provisions  is  to  reduce  the 
burden  on  companies  for  which  fixed 
costs  cannot  be  distributed  over  large 
sales  volumes.  That  is  useful  for  small- 
volume  equipment  manufacturers  that 
may  need  more  lead  time  to  redesign 
their  equipment  to  accommodate  the 
new  Phase  3  engine  designs. 

Under  EPA’s  current  Phase  2 
regulations,  EPA  provided  a  number  of 
lead  time  provisions  for  small-volume 
equipment  manufacturers.  For  the  Phase 
2  regulations,  the  criteria  for 
determining  if  a  company  was  a  “small- 
volume  equipment  manufacturer”  was 
based  on  whether  the  company 
produced  fewer  than  5,000 
nonhandheld  pieces  of  equipment  per 
year  (excluding  equipment  sold  in 
California  that  are  subject  to  the 
California  ARB  standards).  For  the  same 
reasons  noted  above  for  engine 
manufacturers,  EPA  is  retaining  the 
current  production-based  criteria  for 
determining  who  is  a  small-volume 
equipment  manufacturer  and,  as  a 
result,  eligible  for  the  Phase  3 
flexibilities  described  below  (see 
§  1054.801).  The  determination  of  which 
companies  qualify  as  small-volume 
equipment  manufacturers  for  the 
purposes  of  the  flexibilities  described 
below  will  be  based  on  the  average 
annual  U.S. -directed  production  of 
nonhandheld  equipment  over  three 
years  from  2007  through  2009. 

Based  on  estimated  sales  data  for 
equipment  manufacturers,  EPA  believes 
the  5,000  unit  cut-off  for  equipment 
manufacturers  will  include  almost  all 
the  small  business  equipment 
manufacturers  using  SBA’s  employee- 
based  definition.  However,  to  ensure  all 
small  businesses  have  access  to  the 
flexibilities  described  below,  EPA  is 
also  allowing  equipment  manufacturers 
which  exceed  the  production  cut-off 
level  noted  above,  but  comply  with 
SBA’s  employee-based  definition  (e.g., 
500  employees  for  equipment 
manufacturers,  750  employees  for 
construction  equipment  manufacturers, 
and  1 ,000  employees  for  generator 
manufacturers),  to  request  treatment  as 
a  small-volume  equipment 
manufacturer  (see  §  1054.635).  In  such  a 


case,  the;  manufacturer  must  provide 
information  to  EPA  demonstrating  that 
the  manufacturer  has  fewer  employees 
than  the  applicable  employee  cut-off 
level  to  be  approved  as  a  small-volume 
equipment  manufacturer. 

(a)  Additional  Lead  Time 

As  described  in  Section  V.E.3.,  EPA  is 
implementing  a  transition  program  for 
all  equipment  manufacturers  that 
produce  Class  II  equipment.  Under  that 
program,  equipment  manufacturers  can 
install  Phase  2  engines  in  limited 
numbers  of  Class  II  equipment  over  the 
first  four  years  the  Phase  3  standards 
apply  (i.e.,  2011  through  2014).  The 
number  of  equipment  that  can  use  Phase 
2  engines  is  based  on  30  percent  of  an 
average  annual  production  level  of  Class 
II  equipment.  However,  for  small- 
volume  equipment  manufacturers,  EPA 
is  allowing  a  higher  level  of  allowances. 
Small-volume  equipment  manufacturers 
can  install  Phase  2  engines  at  a  level  of 
200  percent  of  an  average  annual 
production  level  of  Class  II  equipment. 
Small-volume  equipment  manufacturers 
can  use  these  allowances  over  the  same 
four  year  period  of  the  transition 
program  noted  above  (see  §  1054.625). 
Therefore,  a  small-volume  equipment 
manufacturer  could  potentially  use 
Phase  2  engines  on  all  their  Class  II 
equipment  for  two  years,  consistent 
with  the  SBAR  Panel’s 
recommendation,  or  they  might,  for 
example,  sell  half  their  Class  II 
equipment  with  Phase  2  engines  for  four 
years  assuming  sales  stay  constant  over 
time. 

(b)  Simplified  Certification  Procedure 

We  are  establishing  a  simplified 
engine  certification  procedure  for  all 
equipment  manufacturers,  including 
small-volume  equipment  manufacturers 
(see  §  1054.612).  See  Section  V.E.4  for 
further  discussion  of  this  provision. 

(c)  Hardship  Provisions 

Because  nonhandheld  equipment 
manufacturers  in  many  cases  depend  on 
engine  manufacturers  to  supply  certified 
engines  in  time  to  produce  complying 
equipment,  we  are  also  establishing  a 
hardship  provision  for  all  nonhandheld 
equipment  manufacturers,  regardless  of 
size.  The  provision  will  allow  an 
equipment  manufacturer  to  request 
more  time  if  they  are  unable  to  obtain 
a  certified  engine  and  they  are  not  at 
fault  and  will  face  serious  economic 
hardship  without  an  extension  (see 
§1068.255). 


G.  Technological  Feasibility 
(1)  Level  of  Standards 

We  are  promulgating  new,  more 
stringent  exhaust  HC+NOx  standards  for 
Class  I  and  II  Small  SI  engines.  We  are 
also  establishing  a  new  CO  standard  for 
Small  SI  engines  used  in  marine 
generator  applications. 

For  the  2008  model  year 
manufacturers  have  certified  nearly  500 
Class  I  and  II  engine  families  to  the 
Phase  2  standards  using  a  variety  of 
engine  designs  and  emission  control 
technology.  All  Class  I  engines  were 
produced  using  carbureted  air-fuel 
induction  systems.  A  small  number  of 
engines  used  catalyst-based  emission 
control  technology.  Similarly,  Class  II 
engines  were  predominantly  carbureted. 
A  limited  number  of  these  engines  used 
catalyst  technology,  electronic  engine 
controls  and  fuel  injection,  or  were 
water-cooled.  In  both  classes,  several 
engine  families  were  certified  at  levels 
that  will  comply  with  the  new  Phase  3 
standards.  Also,  several  families  were 
very  close  to  the  new  emission 
standards.  This  suggests  that,  even 
accounting  for  the  relative  increase  in 
stringency  associated  with  the  Phase  3 
requirements,  some  families  either  will 
not  need  to  do  anything  or  will  require 
only  modest  reductions  in  their 
emission  performance  to  meet  the  new 
standards.  However,  many  engine 
families  clearly  will  have  to  do  more  to 
improve  their  emission  controls. 

Based  on  our  own  testing  of  advanced 
technology  for  these  engines,  our 
engineering  assessments,  and  statements 
from  the  affected  industry,  we  believe 
the  new  requirements  will  require  many 
engine  manufacturers  to  adopt  exhaust 
aftertreatment  technology  using  catalyst- 
based  systems.  Other  likely  changes 
include  improved  engine  designs  and 
fuel  delivery  systems.  Finally,  adding 
electronic  controls  or  fuel  injection 
systems  may  obviate  the  need  for 
catalytic  aftertreatment  for  some  engine 
families,  with  the  most  likely  candidates 
being  multi-cylinder  engine  designs. 

(2)  Implementation  Dates 

We  are  establishing  HC+NOx  exhaust 
emission  standards  of  10.0  g/kW-hr  for 
Class  I  engines  starting  in  the  2012 
model  year  and  8.0  g/kW-hr  for  Class  II 
engines  starting  in  the  2011  model  year. 
For  both  classes  of  nonhandheld 
engines,  we  are  maintaining  the  existing 
CO  standard  of  610  g/kW-hr.  We  expect 
manufacturers  to  meet  these  standards 
by  improving  engine  combustion  and 
adding  catalysts  on  most  engines. 

For  spark-ignition  engines  used  in 
marine  generators,  we  are  promulgating 
a  more  stringent  Phase  3  CO  emission 
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standard  of  5.0  g/kW-hr.  This  will  apply 
equally  to  all  sizes  of  engines  subject  to 
the  Class  I  and  II  Small  SI  engine 
standards,  with  implementation  dates  as 
described  above  relative  to  Class  I  and 
Class  II  engines. 

(3)  Technological  Approaches 

Our  feasibility  assessment  began  by 
evaluating  the  emissions  performance  of 
current  technology  for  Small  SI  engines 
and  equipment.  These  initial  efforts 
focused  on  developing  a  baseline  for 
emissions  and  general  engine 
performance  so  we  could  assess  the 
potential  for  new  emission  standards  for 
engines  and  equipment  in  this  category. 
This  process  involved  laboratory  and 
field  evaluations  of  the  current  engines 
and  equipment.  We  reviewed 
engineering  information  and  data  on 
existing  engine  designs  and  their 
emissions  performance.  Patents  of 
existing  catalyst/muffler  designs  for 
Class  I  engines  were  also  reviewed.  We 
engaged  engine  manufacturers  and 
suppliers  of  emission  control-related 
engine  components  in  discussions 
regarding  recent  and  expected  advances 
in  emissions  performance  beyond  that 
required  to  comply  with  the  current 
Phase  2  standards.  Finally,  we 
purchased  catalyst/muffler  units  that 
were  already  in  mass  production  by  an 
engine  manufacturer  for  use  on 
European  walk-behind  lawn  mowers 
and  conducted  engineering  and 
chemical  analyses  on  the  design  and 
materials  of  those  units. 

We  used  the  information  and 
experience  gathered  in  the  above  effort, 
along  with  the  previous  catalyst  design 
experience  of  our  engineering  staff,  to 
design  and  build  prototype  catalyst- 
based  emission  control  systems  that 
were  capable  of  effectively  and  safely 
achieving  the  new  Phase  3  requirement 
based  on  dynamometer  and  field  testing. 
We  also  used  the  information  and  the 
results  of  our  engine  testing  to  assess  the 
potential  need  for  improvements  to 
engine  and  fuel  system  designs,  and  the 
selective  use  of  electronic  engine 
controls  and  fuel  injection  on  some 
engine  types.  A  great  deal  of  this  effort 
was  conducted  in  association  with  nur 
more  exhaustive  study  regarding  the 
efficacy  and  safety  of  implementing 
advanced  exhaust  emission  controls  on 
Small  SI  engines,  as  well  as  new 
evaporative  requirements  for  these 
engines.  In  other  testing,  we  evaluated 
advanced  emission  controls  on  a  multi- 
cylinder  Class  II  engine  with  electronic 
fuel  injection.  The  results  of  that  study 
are  also  discussed  in  Section  VII. 

In  our  test  program  to  assess  the 
feasibility  of  achieving  the  Phase  3 
HC+NOx  standard,  we  evaluated  15 


Class  I  engines  of  varying  displacements 
and  valve-train  designs.  Each  of  these 
engines  was  equipped  with  a  catalyst- 
based  control  system  and  all  achieved 
the  applicable  standard  at  the  end  of 
their  regulatory  useful  lives.  Our  work 
also  suggests  that  manufacturers  of  Class 
I  engines  may  need  to  improve  the 
durability  of  their  basic  engine  designs, 
ignition  systems,  or  fuel  metering 
systems  for  some  engines  to  comply 
with  the  emission  regulations. 

We  tested  five  single-cylinder, 
overhead-valve  Class  II  engines  with 
prototype  catalyst/muffler  control 
systems.  Three  of  the  engines  were 
carbureted  and  two  were  equipped  with 
electronic  engine  and  fuel  controls.  This 
latter  technology  improves  the 
management  of  air-fuel  mixtures  and 
ignition  spark  timing.  Each  of  the 
engines  achieved  the  requisite  emission 
limit  for  HC+NOx  (i.e.,  8.0  g/kW-hr). 
Based  on  this  work  and  information 
from  one  manufacturer  of  emission 
controls,  we  believe  either  a  catalyst- 
based  system  or  electronic  engine 
controls  appear  sufficient  to  meet  the 
standard.  Recent  certification  data  also 
suggests  a  number  of  Class  II  engines 
may  be  able  to  comply  with  the  new 
standard  with  engine  modifications 
only.  Finally,  similar  to  Class  I  engines, 
we  found  that  manufacturers  of  Class  II 
engines  may  also  need  to  improve  the 
durability  of  their  ignition' systems  or 
fuel  metering  systems  for  some  engines 
to  comply  with  the  emission 
regulations. 

Multi-cylinder  Class  II  engines  are 
very  similar  to  their  single-cylinder 
counterparts  regarding  engine  design 
and  combustion  characteristics.  There 
are  no  multi-cylinder  Class  I  engines. 
Based  on  these  attributes  and  our  testing 
of  two  twin-cylinder  engines,  we 
conclude  that  the  Phase  3  HC+NOx 
standard  is  technically  feasible. 

Nonetheless,  we  also  found  that 
multi-cylinder  engines  may  present  a 
unique  concern  with  the  application  of 
catalytic  control  technology  under 
atypical  operating  conditions.  More 
specifically,  the  concern  relates  to  the 
potential  consequences  of  combustion 
misfire  or  a  complete  lack  of 
combustion  in  one  of  the  two  or  more 
cylinders  when  a  single  catalyst/muffler 
design  is  used.  A  single  muffler  is 
typically  used  in  Class  II  applications. 

In  a  single-catalyst  system,  the 
unburned  fuel  and  air  mixture  from  the 
malfunctioning  cylinder  could  combine 
with  hot  exhaust  gases  from  the  other, 
properly  operating  cylinder.  This 
condition  can  create  high  temperatures 
within  the  muffler  system  as  the 
unburned  fuel  and  air  charge  from  the 
misfiring  cylinder  combusts  within  the 


exhaust  system.  This  could  potentially 
destroy  tbe  catalyst. 

One  solution  is  simply  to  have  a 
separate  catalyst/muffler  for  each 
cylinder.  Another  solution  is  to  employ 
electronic  engine  controls  to  monitor 
ignition  and  put  the  engine  into  “limp¬ 
mode”  until  necessary  repairs  are  made. 
For  engines  using  carburetors,  this 
would  effectively  require  the  addition  of 
electronic  controls.  For  engines 
employing  electronic  fuel  injection  that 
may  need  to  add  a  small  catalyst,  it  will 
require  that  the  electronic  controls 
incorporate  ignition  misfire  detection  if 
they  do  not  already  utilize  the  inherent 
capabilities  within  the  engine 
management  system. 

As  described  earlier,  we  also  expect 
some  engine  families  to  use  electronic 
fuel  injection  to  meet  the  Phase  3 
standard  without  employing  catalytic 
aftertreatment.  Engine  families  that 
already  use  these  fuel  metering  systems 
and  are  reasonably  close  to  complying 
with  the  new  requirement  are  likely  to 
need  only  additional  calibration 
changes  to  the  engine  management 
system  for  compliance.  In  addition,  we 
expect  that  some  engine  families  that 
currently  use  carbureted  fuel  systems 
will  convert  directly  to  electronic  fuel 
injection.  Manufacturers  may  adopt  this 
strategy  to  couple  achieving  the 
standard  without  a  catalyst  and 
realizing  other  advantages  of  using  fuel 
injection  such  as  easier  starting,  more 
stable  and  reliable  engine  operation,  and 
reduced  fuel  consumption. 

Our  evaluation  of  electronic  fuel 
injection  systems  that  could  be  used  to 
attain  the  new  standard  found  that  a 
rather  simple,  low-cost  system  should 
be  sufficient.  We  demonstrated  this 
proof  of  concept  as  part  of  the  engine 
test  program  we  conducted  in 
anticipation  of  the  proposed  rule.  In  that 
program,  we  fitted  two  single-cylinder 
Class  II  engines  with  an  electronic 
control  unit  and  fuel  system 
components  developed  for  motor- 
scooters  and  small-displacement 
motorcycles  for  Asian  markets.  The 
sensors  for  the  system  were  minimized 
to  include  a  throttle  position  sensor,  air 
charge  temperature  sensor,  oil 
temperature  sensor,  manifold  absolute 
pressure  sensor,  and  a  crankshaft 
position  sensor.  This  is  in  contrast  to 
the  fuel  injection  systems  currently  used 
in  some  equipment  with  two-cylinder 
Class  II  engine  applications  that  employ 
more  sophisticated  and  expensive 
automotive-based  components. 

Finally,  there  are  a  number  of  Class  II 
engines  that  use  gaseous  fuels  (i.e., 
liquefied  petroleum  gas  or  natural  gas). 
Based  on  our  engineering  evaluation  of 
current  and  likely  emission  control 
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technology  for  these  engines,  we 
conclude  that  there  are  no  special 
concerns  relative  to  achieving  the  Phase 
3  HC+NO\  standard. 

Turning  to  the  Phase  3  CO  standard 
for  Class  I  and  II  Small  SI  engines  used 
in  marine  generator  applications,  these 
engines  have  several  rather  unique 
design  considerations  that  are  relevant 
to  achieving  the  new  standard.  Marine 
generator  engines  are  designed  to 
operate  for  very  long  periods. 
Manufacturers  generally  design  the 
engines  to  operate  at  lower  loads  to 
accommodate  continuous  operation. 
Manufacturers  also  design  them  to  take 
advantage  of  the  cooling  available  from 
the  water  in  the  lake  or  river  where  the 
boat  is  operating  (seawater).  By  routing 
seawater  through  the  engine  block,  or 
using  a  heat  exchanger  that  transfers 
heat  from  the  engine  coolant  to  the 
seawater,  manufacturers  are  able  to 
maintain  engine  temperatures  as  well  as 
or  better  than  automotive  engines. 

Stable  temperatures  in  the  engine  block 
make  a  very  significant  difference  in 
engine  operation,  enabling  much  less 
distortion  of  the  cylinders  and  a  much 
more  consistent  combustion  event. 

These  operating  characteristics  make  it 
possible  to  introduce  advanced 
technology  for  controlling  emissions. 
Manufacturers  also  use  this  cooling 
water  in  a  jacketing  system  around  the 
exhaust  in  order  to  minimize  surface 
temperatures  and  reduce  the  risk  of  fires 
on  boats. 

The  vast  majority  of  gasoline  marine 
generators  are  produced  by  two  engine 
manufacturers.  Recently,  these  two 
manufacturers  have  converted  their 
marine  generator  product  lines  to  new 
designs  which  can  reduce  CO  emissions 
by  more  than  99  percent.  These 
manufacturers  stated  that  this  action  is 
to  reduce  the  risk  of  CO  poisoning  in 
response  to  demands  from  boat  builders. 
These  low-CO  emission  designs  use 
closed-loop  electronic  fuel  injection  and 
catalytic  control.  Both  of  these 
manufacturers  have  certified  low-CO 
engines  capable  of  complying  with  the 
new  standards.  These  manufacturers 
also  use  electronic  controls  to  monitor 
catalyst  function. 

(4)  Consideration  of  Regulatory 
Alternatives 

In  developing  the  final  emission 
standards,  we  considered  what  was 
achievable  with  catalyst  technology. 

Our  technology  assessment  work 
indicated  that  the  new  emission 
standards  are  feasible  in  the  context  of 
provisions  for  establishing  emission 
standards  prescribed  in  section  213  of 
the  Clean  Air  Act.  We  also  considered 
what  could  be  achieved  with  larger, 


more  efficient  catalysts  and  improved 
fuel  induction  systems.  In  particular, 
Chapter  4  of  the  Final  RIA  presents  data 
on  Class  I  engines  with  more  active 
catalysts  and  on  Class  II  engines  with 
closed-loop  control  fuel  injection 
systems  in  addition  to  a  catalyst.  In  both 
cases  larger  emission  reductions  were 
achieved. 

Based  on  this  work  we  considered 
HC+NOx  standards  involving  a  50 
percent  reduction  for  Class  I  engines 
and  a  65-70  percent  reduction  for  Class 
II  engines.  Chapter  11  of  the  Final  RIA 
evaluates  these  alternatives,  including 
an  assessment  of  the  overall  technology 
and  costs  of  meeting  more  stringent 
standards.  For  Class  I  engines  a  50 
percent  reduction  standard  would 
require  base  engine  changes  not 
necessarily  involved  with  the  standards 
we  are  finalizing  and  the  use  of  a  more 
active  catalyst.  For  Class  II  engines  this 
would  likely  require  the  widespread  use 
of  closed-loop  fuel  injection  systems 
rather  than  carburetors  and  some  other 
engine  upgrades  in  addition  to  the  use 
of  three-way  catalysts. 

We  believe  it  is  not  appropriate  at  this 
time  to  adopt  more  stringent  exhaust 
emission  standards  for  Small  SI  engines. 
Our  key  concern  is  lead  time.  More 
stringent  standards  will  require  three  to 
five  years  of  lead  time  beyond  the  2011 
model  year  start  date  we  are  allowing 
for  the  program  contained  in  this  final 
rule.  We  believe  it  will  be  more  effective 
to  implement  the  new  Phase  3  standards 
to  achieve  near-term  emission 
reductions  needed  to  reduce  ozone 
precursor  emissions  and  to  minimize 
growth  in  the  Small  SI  exhaust 
emissions  inventory  in  the  post  2010 
time  frame.  More  efficient  catalysts, 
engine  improvements,  and  closed-loop 
electronic  fuel  injection  could  be  the 
basis  for  more  stringent  Phase  4 
emission  standards  at  some  point  in  the 
future. 

(5)  Our  Conclusions 

We  believe  the  Phase  3  exhaust 
emission  standards  for  nonhandheld 
Small  SI  engines  will  achieve  significant 
emission  reductions.  Manufacturers  will 
likely  meet  the  new  standards  with  a 
variety  of  strategies  including  catalysts 
packaged  in  mufflers,  engine 
modifications,  and  fuel-injection 
systems.  Test  data  from  readily  available 
technologies  have  demonstrated  the 
feasibility  of  achieving  the  new 
emission  levels. 

As  discussed  in  Section  VII,  we 
believe  the  new  standards  will  have  no 
negative  effects  on  energy,  noise,  or 
safety  and  may  lead  to  some  positive 
effects. 


VI.  Evaporative  Emissions 

A.  Overview 

In  this  final  rule,  we  are  also 
establishing  standards  for  controlling 
evaporative  emissions  from  fuel  systems 
in  marine  vessels  and  equipment 
powered  by  Small  SI  engines.  These 
new  standards  include  requirements  for 
controlling  permeation  and  diurnal 
emissions  from  marine  vessels  and 
permeation  and  running  loss  emissions 
from  Small  SI  equipment. 

Evaporative  emissions  refer  to 
hydrocarbons  released  into  the 
atmosphere  when  gasoline  or  other 
volatile  fuels  escape  from  a  fuel  system. 
The  primary  source  of  evaporative 
emissions  from  nonroad  gasoline 
engines  and  equipment  is  known  as 
permeation,  which  occurs  when  fuel 
-penetrates  the  material  used  in  the  fuel 
system  and  reaches  the  ambient  air. 

This  is  especially  common  through 
rubber  and  plastic  fuel-system 
components  such  as  fuel  lines  and  fuel 
tanks.  Diurnal  emissions  are  another 
important  source  of  evaporative 
emissions.  Diurnal  emissions  occur  as 
the  fuel  heats  up  due  to  increases  in 
ambient  temperature.  As  the  fuel  heats, 
liquid  fuel  evaporates  into  the  vapor 
space  inside  the  tank.  In  a  sealed  tank, 
these  vapors  will  increase  the  pressure 
inside  the  tank;  however,  most  tanks  are 
vented  to  prevent  this  pressure  buildup. 
The  evaporating  fuel  therefore  drives 
vapors  out  of  the  tank  into  the 
atmosphere.  Running  loss  emissions  are 
similar  to  diurnal  emissions  except  that 
vapors  escape  the  fuel  tank  as  a  result 
of  heating  from  the  engine  or  some  other 
source  of  heat  during  operation  rather 
than  from  normal  daily  temperature 
changes. 

Other  sources  of  evaporative 
emissions  include  diffusion  and 
refueling.  Diffusion  emissions  occur 
when  vapor  escapes  the  fuel  tank 
through  an  opening  as  a  result  of 
random  molecular  motion,  independent 
of  changing  temperature.  Although  we 
are  not  adopting  a  specific  standard  for 
diffusion  emissions,  we  expect  that 
these  emissions  will  be  controlled 
through  the  running  loss  and  diurnal 
emission  controls.  Refueling  losses  are 
vapors  that  are  displaced  from  the  fuel 
tank  to  the  atmosphere  when  someone 
fills  a  fuel  tank.  Refueling  spitback  is 
the  spattering  of  liquid  fuel  droplets 
coming  out  of  the  filler  neck  during  a 
refueling  event.  Spillage  is  fuel  that  is 
spilled  while  refueling.  We  are 
continuing  to  work  with  manufacturers 
to  develop  industry  standards  for 
refueling  emission  control,  and  we  are 
adopting  a  requirement  that 
manufacturers  use  fuel  system  designs 
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that  will  help  facilitate  a  reduction  in 
fuel  spillage. 

B.  Fuel  Systems  Covered  by  This  Rule 

The  new  evaporative  emission 
standards  will  apply  to  fuel  systems  for 
both  Small  SI  engines  and  Marine  SI 
engines.  The  marine  standards  apply  to 
fuel  systems  related  to  both  propulsion 
and  auxiliary  engines.  In  some  cases, 
specific  standards  are  required  only  for 
certain  types  of  equipment,  as  described 
below.  These  standards  will  apply  only 
to  new  products. 

We  are  incorporating  the  regulations 
related  to  evaporative  emission 
standards  in  40  CFR  part  1060,  as 
described  in  Section  VI.C.  Also,  as 
described  in  Section  VIII,  we  are 
allowing  component  manufacturers  and 
some  equipment  manufacturers  to 
certify  products  under  the  provisions  of 
part  1060  with  respect  to  recreational 
vehicles  and  Large  SI  engine.'We  have 
also  adopted  requirements  for 
controlling  evaporative  emissions  from 
marine  compression-ignition  engines 
that  operate  on  volatile  liquid  fuels 
(such  as  methanol  or  ethanol).  Now  that 
we  are  adopting  final  requirements  in 
part  1060,  we  are  including  a  reference 
to  part  1060  for  these  marine 
compression-ignition  engines. 

The  following  definitions  are 
important  in  establishing  which 
components  are  covered  by  the  new 
standards:  “evaporative,”  "fuel  system,” 
“fuel  line,”  “portable  nonroad  fuel 
tank,”  and  “installed  marine  fuel  tank.” 
See  the  full  text  of  these  definitions  in 
the  final  regulations  at  §  1060.801. 

Note  in  particular  that  the  new 
standards  will  apply  to  fuel  lines, 
including  hose  or  tubing  that  contains 
liquid  fuel.  This  includes  fuel  supply 
lines  but  not  vapor  lines  or  vent  lines 
that  are  not  normally  exposed  to  liquid 
fuel.  We  consider  fuel  return  lines  for 
handheld  engines  to  be  vapor  lines,  not 
fuel  lines.  Data  in  Chapter  5  of  the  Final 
RIA  suggest  that  permeation  rates 
through  vapor  lines  and  vent  lines  are 
already  lower  than  the  new  standard; 
this  is  due  to  the  low  vapor 
concentration  in  the  vapor  line.  In 
contrast,  permeation  rates  for  materials 
that  are  consistently  exposed  to 
saturated  fuel  vapor  are  generally 
considered  to  be  about  the  same  as  that 
for  liquid  fuel.  The  new  standards  also 
do  not  apply  to  primer  bulbs  exposed  to 
liquid  fuel  only  for  priming,  but  would 
apply  to  primer  bulbs  that  are  directly 
in  the  fuel  supply  line.  This  standard 
will  apply  to  marine  filler  necks  that  are 
filled  or  partially  filled  with  liquid  fuel 
after  a  refueling  event  where  the 
operator  fills  the  tank  as  full  as  possible. 
In  the  case  where  the  fuel  system  is 


designed  to  prevent  liquid  fuel  from 
standing  in  the  fill  neck,  the  fill  neck 
will  be  considered  a  vapor  line  and  not 
subject  to  the  new  fuel  line  permeation 
standard. 

A  special  note  applies  to  fuel  systems 
for  auxiliary  marine  engines.  These 
engines  must  meet  exhaust  emission 
standards  that  apply  to  land-based 
engines.  For  evaporative  emissions, 
however,  it  is  important  that  the  fuel 
systems  for  propulsion  and  auxiliary 
engines  be  subject  to  the  same  standards 
because  these  engines  typically  draw 
fuel  from  a  common  fuel  tank  and  share 
other  fuel-system  components.  We  are 
therefore  applying  the  Marine  SI 
evaporative  emission  standards  and 
certification  requirements  to  the  fuel 
systems  for  both  auxiliary  and 
propulsion  marine  engines  on  marine 
vessels.  We  apply  a  similar  approach  for 
nonroad  engines  installed  in  motor 
vehicles  (such  as  generators  used  to 
power  motor  homes).  These  engines 
must  meet  exhaust  emission  standards 
for  nonroad  engines,  but  the  evaporative 
requirements  apply  under  the  motor- 
vehicle  program. 

Our  evaporative  emission  standards 
for  automotive  applications  are  based  on 
a  comprehensive  measurement  from  the 
whole  vehicle.  However,  the 
evaporative  standards  in  this  final  rule 
are  generally  based  on  individual  fuel- 
system  components.  For  instance,  we 
are  promulgating  permeation  standards 
for  fuel  lines  and  fuel  tanks  rather  than 
for  the  equipment  as  a  whole.98  We  have 
taken  this  approach  for  several  reasons. 
First,  most  production  of  Small  SI 
equipment  and  Marine  SI  vessels  is  not 
vertically  integrated.  In  other  words,  the 
fuel  line  manufacturer,  the  engine 
manufacturer,  the  fuel  tank 
manufacturer,  and  the  equipment 
manufacturer  are  typically  separate 
companies.  In  addition,  there  are  several 
hundred  equipment  manufacturers  and 
boat  builders,  many  of  which  are  small 
businesses.  Testing  the  systems  as  a 
whole  will  place  the  entire  certification 
burden  on  the  equipment  manufacturers 
and  boat  builders.  Specifying  emission 
standards  and  testing  for  individual 
components  allows  for  measurements 
that  are  narrowly  focused  on  the  source 
of  emissions  and  on  the  technology 
changes  for  controlling  emissions.  This 
correspondingly  allows  for  component 
manufacturers  to  certify  that  their 
products  meet  applicable  standards.  We 
believe  it  is  most  appropriate  for 
component  manufacturers  to  certify 
their  products  since  they  are  best 


98  An  exception  to  component  certification  is  the 
design  standard  for  controlling  running  loss 
emissions. 


positioned  to  apply  emission  control 
technologies  and  demonstrate 
compliance.  Equipment  manufacturers 
and  boat  builders  will  then  be  able  to 
purchase  certified  fuel-system 
components  rather  than  doing  all  their 
own  testing  on  individual  components 
or  whole  systems  to  demonstrate 
compliance  with  every  requirement.  In 
contrast,  controlling  running  loss 
emissions  cannot  be  done  on  a 
component  basis  so  we  are  requiring 
engine  or  equipment  manufacturers  to 
certify  that  they  meet  the  running  loss 
standard.  We  will  otherwise  expect 
most  equipment  manufacturers  to 
simply  identify  a  range  of  certified 
components  and  install  the  components 
as  directed  by  the  component 
manufacturer  to  demonstrate 
compliance  with  the  final  emission 
standards. 

Second,  a  great  deal  of  diversity  exists 
in  fuel-system  designs  (hose  lengths, 
tank  sizes/shapes,  number  of 
connections,  etc.).  In  most  cases,  the 
specific  equipment  types  are  low- 
volume  production  runs  so  sales  will 
not  be  large  enough  to  cover  the  expense 
of  SHED-type  testing.  Third,  there  are 
similarities  in  fuel  lines  and  tanks  that 
allow  for  component  data  to  be  used 
broadly  across  products  in  spite  of 
extensive  variety  in  the  geometry  and 
design  of  fuel  systems.  Fourth,  many 
equipment  types,  primarily  boats,  will 
not  fit  in  standard-size  SHEDs  and  will 
require  the  development  of  very  large, 
very  expensive  test  facilities  if  the  entire 
vessel  were  tested. 

Finally,  by  adopting  separate 
standards  for  fuel  line  permeation,  fuel 
tank  permeation,  diurnal  emissions,  and 
‘  running  loss  emissions,  we  are  able  to 
include  simplified  certification 
requirements  without  affecting  the  level 
of  the  standards.  Specifying  a 
comprehensive  test  with  a  single 
standard  for  all  types  of  evaporative 
emissions  will  make  it  difficult  or 
impossible  to  rely  on  design-based 
certification.  Requiring  emission  tests  to 
cover  the  wide  range  of  equipment 
models  would  greatly  increase  the  cost 
of  compliance  with  little  or  no  increase 
in  the  effectiveness  of  the  certification 
program.  We  believe  the  approach  being 
adopted  will  allow  substantial 
opportunities  for  market  forces  to 
appropriately  divide  compliance 
responsibilities  among  affected 
manufacturers  and  accordingly  result  in 
an  effective  compliance  program  at  the 
lowest  possible  cost  to  society. 

The  new  emission  standards  generally 
apply  to  the  particular  engines  and  their 
associated  fuel  systems.  However,  for 
ease  of  reference,  we  may  refer  to 
evaporative  standards  as  being  related  to 


Federal  Register / Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations 


59103 


Small  SI  equipment  or  Marine  SI 
vessels,  meaning  the  relevant 
evaporative  standards  for  engines  and 
fuel  systems  used  in  such  equipment  or 
vessels."  See  Section  VI. F  for  a  more 
detailed  description  of  certification 
responsibilities  for  all  the  new 
evaporative  standards. 

C.  Final  Evaporative  Emission 
Standards 

We  are  establishing  permeation 
standards  for  Small  SI  equipment  and 
Marine  SI  vessels,  covering  permeation 
from  fuel  tanks  and  fuel  lines.  We  are 
also  adopting  diurnal  emission 
standards  for  Marine  SI  vessels.  In 
addition,  we  are  promulgating  a  running 
loss  standard  for  nonhandheld  Small  SI 
equipment  (except  wintertime  engines), 
with  a  variety  of  specified  options  for 
manufacturers  to  demonstrate 
compliance. 

All  the  new  evaporative  emission 
standards  apply  to  new  equipment  over 
a  useful  life  period  in  years  that  matches 
the  useful  life  of  the  corresponding 
engine  (generally  five  or  ten  years). 
Manufacturers  have  expressed  concern 
that  they  will  not  have  time  to  gain  five 
years  of  in-use  experience  on  low- 
permeation  fuel  tanks  by  the  effective 
dates  of  the  tank  permeation  standards. 
Unlike  barrier  fuel  line,  which  is  well 
established  technology,  some  fuel  tanks 
may  use  barrier  technologies  that  have 
not  been  used  extensively  in  other 
applications.  An  example  of  this 
technology  will  be  barrier  surface 
treatments  that  must  be  properly 
matched  to  the  fuel  tank  material. 
Therefore,  we  are  finalizing  a  shorter 
useful  life  of  two  years  for  Marine  SI 
and  Small  SI  fuel  tanks  through  the 
2013  model  year  to  allow  manufacturers 
to  gain  experience  in  use  (see 
§§  1045.145  and  1054.145). 

Handheld  manufacturers  have  also 
expressed  concerns  about  the  durability 
of  fuel  lines  used  on  cold-weather 
products.  As  noted  below,  we  are 
adopting  a  separate  fuel  line 
requirement  for  cold-weather  products. 
The  manufacturers’  concerns  are  similar 
to  those  noted  in  Section  V1.C.2  below 
regarding  fuel  cap  gasket/O-ring 


"“Small  SI  equipment”  includes  all  nonroad 
equipment  powered  by  Small  SI  engines.  “Marine 
SI  vessels”  includes  all  vessels  powered  by  engines 
that  run  on  volatile  liquid  fuels.  In  almost  all  cases 
these  engines  are  powered  by  gasoline.  Note  also 
that  volatile  liquid  fuels  include  methanol  or 
ethanol,  which  could  be  used  in  a  compression- 
ignition  engine.  While  we  are  aware  of  no  such 
equipment  or  vessels  today,  they  will  be  covered  by 
the  final  regulations.  In  this  preamble,  we 
nevertheless  refer  to  all  the  vessels  that  fall  within 
the  scope  of  the  final  regulations  as  Marine  SI 
vessels.  Throughout  this  section,  we  generally  refer 
to  Small  SI  equipment  and  Marine  SI  vessels  as 
“equipment,”  consistent  with  the  regulatory  text. 


materials  and  how  they  may  degrade  in 
the  field  such  that  they  have  excessively 
high  permeation  rates  but  without 
leaking  liquid  fuel.  Therefore,  we  are 
adopting  a  shorter  useful  life  of  two 
years  for  fuel  lines  used  on  cold-weather 
products  through  the  2013  model  year 
to  allow  manufacturers  to  gain 
experience  in  use  (see  §  1054.145). 
Manufacturers  have  noted  that  they  plan 
to  gather  in-use  data  on  the  permeation 
levels  of  cold-weather  equipment.  While 
we  believe  manufacturers  will  be  able  to 
design  and  produce  cold-weather 
products  that  comply  with  fuel  line 
permeation  requirements  for  five  years, 
we  will  review  any  industry -generated 
data  on  in-use  fuel  lines.  Should  the 
data  demonstrate  concerns  with  regard 
to  in-use  durability,  we  would  consider 
options  for  addressing  those  concerns. 

The  new  requirements  for  evaporative 
emissions  are  described  in  40  CFR  part 
1060,  with  some  category-specific 
provisions  in  40  CFR  parts  1045  and 
1054,  which  are  referred  to  as  the 
exhaust  standard-setting  parts  for  each 
category  of  engine.  The  regulations  in  40 
CFR  parts  1045  and  1054  highlight  the 
standards  that  apply  and  provide  any 
specific  directions  in  applying  the 
general  provisions  in  part  1060.  The 
standards,  test  procedures,  and 
certification  provisions  are  almost 
completely  uniform  across  our  programs 
so  this  combined  set  of  evaporative- 
related  provisions  makes  it  much  easier 
for  companies  to  certify  their  products 
if  they  are  not  subject  to  the  exhaust 
emission  standards. 

The  rest  of  this  section  summarizes 
the  new  standards,  additional 
requirements,  and  implementation 
dates.  Unless  otherwise  stated, 
implementation  dates  specified  below 
refer  to  the  model  year.  Section  VI. D 
describes  how  manufacturers  may  use 
emission  credits  to  meet  fuel  tank 
permeation  standards.  Section  VLE 
describes  the  test  procedures 
corresponding  to  each  standard.  Section 
VI.F  describes  how  component  and 
equipment  manufacturers  certify  their 
products  and  how  their  responsibilities 
overlap  in  some  cases.  Section  VI.F  also 
describes  the  simplified  process  of 
design-based  certification  for  meeting 
many  of  the  new  standards. 

(1)  Fuel  Line  Permeation  Standards  and 
Dates 

Except  as  noted  below,  the  new  fuel 
line  permeation  standard  is  15  g/m2/day 
at  23  °C  using  a  test  fuel  containing  10 
percent  ethanol  and  applies  to  fuel  lines 
intended  for  use  in  new  Small  SI 
equipment  and  Marine  SI  vessels  (see 
§  1060.102  and  §  1060.515).  The  form  of 
the  standard  refers  to  grams  of 


permeation  over  a  24-hour  period 
divided  by  the  inside  surface  area  of  the 
fuel  line.  This  is  consistent  with  the 
standard  we  adopted  for  fuel  lines  in 
recreational  vehicles. 

The  move  toward  low-permeation  fuel 
lines  in  recreational  vehicles — and 
further  development  work  in  this  area 
since  the  first  proposed  rule  for  marine 
evaporative  emissions — demonstrates 
that  low-permeation  fuel  lines  are 
available  on  the  market  today  for  Small 
SI  equipment  and  Marine  SI  vessels.  In 
addition,  many  manufacturers  are 
already  using  low-permeation 
technologies  in  response  to  permeation 
standards  in  California.  We  are  therefore 
requiring  that  this  standard  apply 
beginning  January  1,  2009  for  Marine  SI 
vessels  and  for  nonhandheld  Small  SI 
equipment.  Manufacturers  have 
expressed  concern  that  these  early  dates 
may  cause  them  to  have  to  transition  to 
using  new  hose  designs  before  they  can 
use  up  their  existing  inventory.  Under 
the  provisions  of  §  1060.601(g), 
manufacturers  would  be  able  to  use  up 
existing  inventory  under  normal 
business  practices,  even  beyond  the 
standard  date.  However,  manufacturers 
would  not  be  permitted  to  circumvent 
the  standards  by  stockpiling 
noncompliant  hose  prior  to  the 
implementation  of  the  standards. 

For  handheld  equipment,  we  are 
promulgating  a  fuel  line  permeation 
implementation  date  of  2012,  except 
that  small-volume  emission  families  as 
defined  in  §  1054.801  will  have  until 
2013.  Although  low-permeation  fuel 
line  technology  is  available,  handheld 
equipment  is  not  currently  subject  to 
fuel  line  permeation  requirements  in 
California  and  does  not  typically  use 
low-permeation  fuel  lines  today.  In 
addition,  much  of  the  fuel  line  used  on 
handheld  equipment  is  not  straight-run 
fuel  line  for  which  low-permeation 
replacements  are  readily  available;  thus, 
more  lead  time  is  required. 

Fuel  line  manufacturers  have  the 
primary  responsibility  to  certify  to  the 
new  emission  standard.  Equipment 
manufacturers  may  make  arrangements 
to  take  on  the  certification  responsibility 
if  they  find  that  to  be  to  their  advantage. 
If  equipment  manufacturers  notify  the 
fuel  line  manufacturer  in  writing  that 
they  commit  to  certifying  the  fuel  line, 
then  the  fuel  line  manufacturer  may 
ship  uncertified  and  unlabeled  fuel  line 
to  the  equipment  manufacturer. 

By  specifying  standards  for  fuel- 
system  components  rather  than  the 
entire  fuel  system,  we  are  separately 
addressing  appropriate  requirements  for 
fuel  line  fittings  that  are  exposed  to 
liquid  fuel  but  are  not  part  of  the  fuel 
line.  We  are  requiring  that  these  fuel 
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line  fittings  meet  the  broad 
specifications  described  in 
§  1060.101(f),  which  generally  require 
that  fittings  and  connections  be 
designed  to  prevent  leaks.  As  described 
in  Section  VI.E.l,  we  are  allowing  the 
'fuel  line  assembly  to  be  tested  as  a 
single  unit.  This  includes  connecting 
pieces,  primer  bulbs,  and  other  fuel  line 
components  as  a  single  item  (see 
§  1060.102).  For  example,  manufacturers 
may  certify  fuel  lines  for  portable 
marine  fuel  tanks  as  assemblies  of  fuel 
line,  primer  bulbs,  and  self-sealing  end 
connections.  Finally,  we  are  requiring 
that  detachable  fuel  lines  be  self-sealing 
when  they  are  removed  from  the  fuel 
tank  or  the  engine  because  this  will 
otherwise  result  in  high  evaporative 
emissions  (see  §  1060.101).  To  the 
extent  that  equipment  manufacturers 
and  boat  builders  certify  their  products, 
they  will  need  to  describe  how  they 
meet  the  equipment-based  requirements 
in  §  1060.101(f)  in  their  application  for 
certification  (see  §  1060.202).  If  boat 
builders  rely  on  certified  components 
instead  of  certifying,  they  will  need  to 
keep  records  describing  how  they  meet 
the  equipment-based  requirements 
contained  in  §  1060.101(f)  (see 
§1060.210). 

Handheld  equipment  manufacturers 
have  raised  concerns  that  fuel  lines 
constructed  of  available  low-permeation 
materials  may  not  perform  well  in  some 
handheld  applications  under  extreme 
cold  weather  conditions  such  as  below 
—  30  °C.  These  products  often  use 
injected  molded  fuel  lines  with  complex 
shapes  and  designs  needed  to  address 
the  unique  equipment  packaging  issues 
and  the  high  vibration  and  random 
movement  of  the  fuel  lines  within  the 
overall  equipment  when  in  use. 

Industry  has  expressed  concern  and  the 
data  in  Chapter  5  of  the  Final  RIA 
suggest  that  durability  issues  may  occur 
from  using  certain  low-permeation 
materials  in  these  applications  when  the 
weather  is  extremely  cold  and  that  these 
could  lead  to  unexpected  fuel  line  leaks. 
Cold-weather  equipment  is  limited  to 
the  following  types  of  handheld 
equipment:  chainsaws,  cut-off  saws, 
clearing  saws,  brush  cutters  with 
engines  at  or  above  40cc,  commercial 
earth  and  wood  drills,  and  ice  augers. 
This  includes  earth  augers  if  they  are 
also  marketed  as  ice  augers. 

As  discussed  in  the  Final  RIA,  rubbers 
with  high  acrylonitrile  (ACN)  content 
are  used  in  some  handheld  applications. 
These  materials  have  about  half  the 
permeation  of  lower  ACN-content 
rubbers  also  used  in  handheld 
applications.  To  capture  the  capability 
of  these  materials  to  reduce  permeation 
emissions  without  creating  other  issues 


for  cold-weather  products,  we  are 
adopting  a  set  of  declining  fuel  line 
permeation  standards  for  fuel  lines  used 
in  cold-weather  equipment  that  would 
phase-in  from  2012  to  2016.  The 
standard  starts  at  290  g/m2/day  in  2012 
and  declines  to  275  g/m2/day  in  2013, 

260  g/m2/day  in  2014,  and  245  g/m2/day 
in  2015.  The  standard  for  2016  and  later 
model  years  is  225  g/m2/day.  The 
standards  would  apply  to  all  cold- 
weather  products,  including  small- 
volume  families.  Manufacturers  would 
be  allowed  to  demonstrate  compliance 
with  the  2012  through  2015  standards 
with  a  fuel  line  averaging  program  that 
is  limited  to  cold-weather  fuel  lines. 
There  would  not  be  any  banking  or 
trading  of  these  credits.  Manufacturers 
comply  with  the  averaging  standard  by 
naming  a  Family  Emission  Limit  for 
each  family  of  fuel  lines:  this  Family 
Emission  Limit  serves  as  the  emission 
standard  for  the  family.  Manufacturers 
may  not  name  a  Family  Emission  Limit 
higher  than  400  g/m2/day  during  this 
period.  Beginning  in  the  2016  model 
year,  all  fuel  lines  on  cold-weather 
equipment  must  meet  the  225  g/m2/day 
standard  without  averaging. 

Outboard  engine  manufacturers  have 
expressed  concern  that  it  will  be 
difficult  for  them  to  meet  final  2009  date 
for  the  sections  of  fuel  lines  that  are 
mounted  on  their  engines  under  the 
engine  cowl.  While  some  sections  of 
straight-run  fuel  line  are  used  with 
outboard  engines,  many  of  the  smaller 
sections  between  engine  mounted  fuel- 
system  components  and  connectors  are 
preformed  or  injection-molded  parts. 
Outboard  engine  manufacturers  stated 
that  they  will  need  additional  time  to 
redesign  and  perform  testing  on  low- 
permeation  under-cowl  fuel  lines.  To 
address  this  issue,  we  are  finalizing  a 
phase-in  of  under-cowl  fuel  line 
permeation  standards.  For  each  engine 
model,  we  are  adopting  a  phase-in,  by 
hose  length,  of  30  percent  in  2010,  60 
percent  in  2011,  90  percent  in  2012- 
2014  and  100  percent  in  2015  and  later. 
This  will  allow  manufacturers  to 
transition  to  the  use  of  low-permeation 
fuel  lines  in  an  orderly  fashion. 
Manufacturers  also  commented  that 
additional  lead  time  is  necessary  to 
develop  low  permeation  primer  bulbs 
such  as  those  in  fuel  line  assemblies  for 
portable  marine  fuel  tanks.  To  address 
this  development  time,  we  are  finalizing 
an  implementation  date  of  2011  for 
primer  bulbs. 

(2)  Fuel  Tank  Permeation  Standards  and 
Dates 

Except  as  noted  below,  we  are 
requiring  a  fuel  tank  permeation 
standard  of  1.5  g/m2/day  for  tanks 


intended  for  use  in  new  Small  SI 
equipment  and  Marine  SI  vessels  based 
on  the  permeation  rate  of  gasoline 
containing  10  percent  ethanol  at  a  test 
temperature  of  28  °C  (see  §  1060.103  and 
§  1060.520).  The  emission  standard  is 
based  on  the  inside  surface  area  of  the 
fuel  tank  and  is  consistent  with  that 
adopted  for  fuel  tanks  in  recreational 
vehicles. 

Many  Small  SI  equipment 
manufacturers  are  currently  using  low- 
permeation  fuel  tanks  for  products 
certified  in  California.  The  California 
tank  permeation  test  procedures  use  a 
nominal  test  temperature  of  40  °C  with 
California  certification  gasoline  while 
we  are  requiring  testing  at  28  °C  with 
gasoline  containing  10  percent  ethanol. 
We  are  allowing  manufacturers  the 
alternative  of  testing  their  fuel  tanks  at 
40  °C  with  the  EPA  test  fuel.  Because 
permeation  increases  as  a  function  of 
temperature,  we  are  establishing  an 
alternative  standard  of  2.5  g/m2/day  for 
fuel  tanks  tested  at  40  °C. 

We  consider  three  distinct  classes  of 
marine  fuel  tanks:  (1)  Portable  marine 
fuel  tanks  (generally  used  with  small 
outboard  engines);  (2)  personal 
watercraft  (PWC)  fuel  tanks;  and  (3) 
other  installed  marine  fuel  tanks 
(generally  used  with  SD/I  engines  and 
larger  outboard  engines).  The  fuel  tank 
permeation  standards  start  in  2011  for 
all  Small  SI  equipment  using  Class  II 
engines  and  for  personal  watercraft  and 
portable  marine  fuel  tanks.  For  Small  SI 
equipment  using  Class  I  engines  and.  for 
other  installed  marine  fuel  tanks 
(including  engine-mounted  tanks),  we 
are  applying  the  same  standard  starting 
in  2012.  Most  of  the  marine  fuel  tanks 
with  the  later  standards  are  produced  in 
low  volumes  using  rotation-molded 
cross-link  polyethylene  or  fiberglass 
construction,  both  of  which  generally 
present  a  greater  design  challenge.  We 
believe  the  additional  lead  time  is 
necessary  for  these  fuel  tanks  to  allow 
for  a  smooth  transition  to  low- 
permeation  designs.  For  Small  SI 
equipment,  these  dates  also  align  with 
the  schedule  for  introducing  the  Phase 
3  exhaust  emission  standards. 

For  handheld  equipment,  we  are 
adopting  a  phased-in  implementation  of 
the  fuel  tank  permeation  standards. 
Manufacturers  will  be  required  to  meet 
the  new  fuel  tank  permeation  standards 
in  2009  for  products  that  they  already 
certify  in  California  (see  §  90.129).  The 
remaining  equipment,  except  for 
structurally  integrated  nylon  fuel  tanks 
and  small-volume  families,  will  be 
subject  to  the  new  tank  permeation 
standards  in  2010  (see  §  1054.110). 
Structurally  integrated  nylon  fuel  tanks 
will  be  subject  to  the  new  standards  in 
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2011  and  small-volume  families  will 
have  to  meet  the  new  tank  permeation 
standards  beginning  in  2013. 
Manufacturers  will  need  to  start  using 
EPA-specified  procedures  starting  in 
2010,  except  that  equipment  certified 
using  carryover  data  will  be  allowed  to 
use  data  collected  using  procedures 
specified  for  compliance  in  California 
for  model  years  2010  and  2011  (see 
§  1054.145). 

Fuel  tank  manufacturers  have  the 
primary  responsibility  to  certify  to  the 
new  emission  standard.  Equipment 
manufacturers  may  make  arrangements 
to  take  on  the  certification  responsibility 
if  they  find  that  to  be  to  their  advantage. 
If  equipment  manufacturers  notify  the 
fuel  tank  manufacturer  in  writing  that 
they  commit  to  certifying  the  fuel  tank, 
then  the  fuel  tank  manufacturer  may 
ship  uncertified  and  unlabeled  fuel 
tanks  to  the  equipment  manufacturer. 
Equipment  manufacturers  must  certify 
that  their  fuel  tanks  meet  the  new 
emission  standards  if  they  comply  using 
emission  credits  (whether  the  fuel  tank 
manufacturer  certifies  or  not),  as 
described  in  Section  VI. F.  We  are 
requiring  that  manufacturers  of  portable 
marine  fuel  tanks  certify  that  their 
products  meet  the  new  permeation 
standard.  This  is  necessary  because 
portable  fuel  tanks  are  not  sold  to  boat 
builders  for  installation  in  a  vessel. 
Therefore,  there  is  no  other 
manufacturer  who  could  be  treated  as 
the  manufacturer  responsible  for 
meeting  emissipn  standards  that  apply 
to  portable  marine  fuel  tanks. 

For  the  purpose  of  the  new  fuel  tank 
permeation  standards,  a  fuel  cap 
directly  mounted  on  the  fuel  tank  is 
considered  to  be  part  of  the  fuel  lank. 

The  fuel  cap  would  then  be  included  in 
the  tank  permeation  standard  and  test. 
The  cap  may  optionally  be  tested 
separately  from  the  tank  and  the  results 
combined  to  determine  the  total  tank 
permeation  rate  (see  §  1060.521).  Cap 
manufacturers  could  also  test  their  caps 
and  certify  them  separately  to  the  1.5 
g/m2/day  permeation  standard. 
Alternatively,  manufacturers  may  use  a 
default  cap  permeation  rate  as  described 
in  Section  IV.F.8. 

As  discussed  above,  manufacturers 
have  expressed  concerns  with  the  long¬ 
term  durability  of  known  low- 
permeation  elastomers  in  cold-weather 
applications.  At  the  same  time, 
manufacturers  have  commented  that 
existing  fuel  cap  gasket/O-ring  materials 
may  degrade  in  the  field  within  a  one- 
year  period  (depending  on  the  weather 
and  the  fuel  characteristics)  such  that 
they  have  excessively  high  permeation 
rates,  but  without  leaking  liquid  fuel.  To 
address  this  issue,  we  are  allowing 


manufacturers  to  treat  fuel  cap  seals  on 
cold-weather  equipment  as  an  annual 
maintenance  item.  In  the  case  of  an  in- 
use  evaluation  with  cold-weather 
equipment  where  the  manufacturer 
specified  this  scheduled  maintenance  at 
certification,  any  elastomeric  fuel  cap 
seal  more  than  one  year  old  would  be 
replaced  prior  to  preconditioning  the 
tank  for  permeation  testing.  At  the  same 
time,  it  is  not  certain  that  low- 
permeation  materials  will  deteriorate 
when  used  for  fuel  cap  seals  in  cold- 
weather  equipment.  We  intend  to 
perform  testing  on  fuel  cap  seals  to 
determine  the  appropriateness  of 
allowing  manufacturers  to  specify 
scheduled  maintenance  to  address  these 
concerns.  In  the  event  that  durable 
materials  are  identified,  we  may  remove 
the  provision  allowing  for  this 
scheduled  maintenance  for  purposes  of 
compliance  with  fuel  tank  permeation 
standards. 

(3)  Diurnal  Emission  Standards  and 
Dates 

We  are  promulgating  diurnal  emission 
standards  for  gasoline  fuel  tanks 
intended  for  use  in  new  Marine  SI 
vessels  (see  §  1045.107).  We  consider 
three  distinct  classes  of  marine  fuel 
tanks:  (1)  Portable  marine  fuel  tanks 
(used  with  small  outboards);  (2) 
personal  watercraft  (PWC)  fuel  tanks; 
and  (3)  other  installed  fuel  tanks 
(including  engine-mounted  fuel  tanks). 
We  believe  the  new  requirements  will 
achieve  at  least  a  50  percent  reduction 
in  diurnal  emissions  from  PWC  and 
other  installed  marine  fuel  tanks  and 
nearly  a  100  percent  reduction  from 
portable  marine  fuel  tanks. 

For  portable  fuel  tanks,  we  are 
adopting  a  design  requirement  that  the 
tank  remain  sealed  up  to  a  pressure  of 
5.0  psi,  starting  on  January  1,  2010  (see 
§  1060.105).  We  are  also  requiring  that 
portable  fuel  tanks  continue  to  be  self¬ 
sealing  when  disconnected  from  an 
engine.  We  are  requiring  manufacturers 
of  portable  marine  fuel  tanks  to  certify 
that  they  meet  the  new  diurnal  emission 
standards.  As  described  above  for 
permeation  standards,  this  certification 
responsibility  may  not  be  delegated  to 
boat  builders. 

For  installed  fuel  tanks,  we  are 
adopting  a  general  diurnal  emission 
standard  of  0.40  g/gal/day  based  on  a 
25.6-32.2  °C  temperature  profile.  The 
applicable  test  procedures  are  described 
in  Section  VI.E. 3.  Manufacturers  have 
expressed  concerns  that  some  very  large 
boats  stay  in  the  water  throughout  the 
boating  season  and  therefore  will  see  a 
much  smaller  daily  swing  in  fuel 
temperatures,  which  corresponds  with  a 
smaller  degree  of  diurnal  emissions.  We 


are  addressing  this  concern  with  an 
alternative  standard  and  test  procedure 
that  will  apply  only  for  nontrailerable 
boats.  Using  available  measurements 
related  to  fuel  temperatures  and 
emission  models  to  relate  temperatures 
to  projected  diurnal  emission  levels,  we 
are  adopting  an  alternative  standard  of 
0.16  g/gal/day  based  on  a  27.6-30.2  °C 
temperature  profile  for  fuel  tanks 
installed  in  nontrailerable  boats.  For  the 
purposes  of  this  rule,  we  are  defining  a 
nontrailerable  boat  as  one  that  is  26.0 
feet  or  more  in  length,  or  more  than  8.5 
feet  in  width.  The  length  specification  is 
consistent  with  the  U.S.  Fish  and 
Wildlife  Service  definition  for 
“nontrailerable  recreational  vessels”  in 
50  CFR  86.12.  The  width  specification 
is  consistent  with  the  width  limitation 
specified  in  49  CFR  658.15  by  the 
Federal  Motor  Carrier  Safety 
Administration  for  vehicles  operating 
on  the  National  Network. 

Manufacturers  will  likely  control 
diurnal  emissions  from  installed  marine 
fuel  tanks  either  by  sealing  the  fuel 
system  up  to  1.0  psi  or  by  using  a 
carbon  canister  in  the  vent  line.  As 
discussed  below,  we  believe  PWC 
manufacturers  will  likely  seal  the  fuel 
tank  with  a  pressure-relief  valve  while 
manufacturers  of  other  boats  with 
installed  fuel  tanks  are  more  likely  to 
use  carbon  canisters.  However,  either 
technology  will  be  acceptable  for  either 
kind  of  installed  marine  fuel  tank  as 
long  as  every  system  meets  the 
numerical  standard  applicable  to  the 
specific  tank. 

Personal  watercraft  currently  use 
sealed  fuel  systems  for  preventing  fuel 
from  exiting,  or  water  from  entering,  the 
fuel  tank  during  typical  operation. 

These  vessels  use  pressure-relief  valves 
for  preventing  excessive  positive 
pressure  in  the  fuel  system;  the  pressure 
to  trigger  the  valve  may  range  from  0.5 
to  4.0  psi.  Such  fuel  systems  also  use  a 
low-pressure  vacuum-relief  valve  to 
allow  the  engine  to  draw  fuel  from  the 
tank  during  operation  without  creating 
negative  pressures  in  the  tank.  For 
personal  watercraft,  we  are 
implementing  the  diurnal  emission 
standards  beginning  with  the  2010 
model  year. 

Other  vessels  with  installed  fuel  tanks 
typically  are  designed  with  open  vent 
systems.  In  their  comments,  boat 
builders  expressed  general  support  of 
the  feasibility  of  using  carbon  canisters 
on  boats.  In  addition,  the  marine 
industry  has  expressed  an  interest  in 
developing  consensus  standards  for  the 
installation  of  carbon  canisters  in  boats. 
However,  they  commented  that  the 
development  of  these  installation 
standards  will  take  time  and  that  a 
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phase-in  would  be  needed  for  an  orderly 
transition  to  installing  diurnal  emission 
controls  in  their  boat  models.  Therefore, 
we  are  giving  additional  lead  time 
beyond  what  we  specified  in  the 
proposal.  For  fuel  tanks  installed  on  a 
marine  engine  (such  as  under-cowl  fuel 
tanks  on  outboard  engines),  the  diurnal 
emission  standard  will  apply  beginning 
on  July  31,  2011.  For  other  installed  fuel 
tanks  we  are  adopting  a  phase-in  that 
begins  July  31,  2011.  In  the  period  from 
July  31,  2011  through  July  31,  2012,  50 
percent  of  the  boats  produced  by  each 
company  must  meet  the  diurnal 
standard  described  above.  Beginning 
August  1,  2012,  all  marine  fuel  tanks 
and  boats  must  meet  the  diurnal 
emission  standard.100 

In  addition,  the  industry  expressed 
concern  that  there  are  many  small  boat 
builders  that  may  need  additional  time 
to  become  familiar  with  installation  of 
carbon  canisters  in  their  boats.  To 
address  this,  we  will  allow  small  boat 
builders  to  make  a  limited  number  of 
boats  without  diurnal  emission  controls 
from  July  31,  2011  until  July  31,  2013. 
These  allowances  would  be  an 
alternative  to  the  50  percent  phase-in 
concept  described  above.  See  Section 
VI.G.2.f  for  further  information  about 
the  allowances  for  small  boat  builders. 

If  a  manufacturer  uses  a  canister- 
based  system  to  comply  with  the 
standard,  we  are  also  requiring  that 
manufacturers  design  their  systems  not 
to  allow  liquid  gasoline  to  reach  the 
canister  during  refueling  or  from  fuel 
sloshing  or  volume  expansion  (see 
§  1060.105).  Exposing  carbon  to  liquid 
gasoline  will  significantly  degrade  its 
ability  to  capture  and  release 
hydrocarbon  vapors.  Currently,  industry 
consensus  standards  in  ABYC  H-24  to 
some  extent  address  spillage  during 
refueling  and  due  to  fuel  expansion.101 
However,  under  these  guidelines,  the 
refueling  “blow  back”  test  is  only  for  a 
partial  fill  and  does  not  necessarily 
prevent  fuel  from  spilling  out  the  vent 
line  (where  a  canister  would  likely  be 
installed)  during  refueling.  In  addition, 
although  ABYC  recommends  that  a  fuel 
system  be  designed  to  contain  5  percent 
fuel  expansion,  the  actual  requirement 
can  be  met  by  the  manufacturer  by 
simply  lowering  the  fuel  tank  capacity 
rating  without  designing  the  fuel  system 
to  prevent  overfilling.  A  system  that 
meets  the  current  ABYC  requirements  in 


100  In  this  context,  the  date  of  production  means 
the  date  on  which  the  fuel  tank  is  installed  in  the 
vessel.  In  the  case  of  boats  using  outboard  engines, 
it  is  the  date  that  the  fuel  tank  is  installed  on  the 
vessel. 

101  American  Boat  and  Yacht  Council,  “Standards 
and  Technical  Information  Reports  for  Small  Craft; 
H-24  Gasoline  Fuel  Systems,”  July,  2007. 


this  manner  Would  not  adequately 
demonstrate  that  liquid  fuel  will  not 
reach  the  carbon  canister.  However, 

ABYC  commented  that  it  intends  to 
revisit  its  standards  to  include  proper 
canister  installation  instructions  and  an 
improved  fuel  spillage  performance  test. 
One  example  of  an  approach  to  protect 
the  canister  from  exposure  to  liquid 
gasoline  is  a  design  in  which  the 
canister  is  mounted  higher  than  the  fuel 
level  and  a  small  orifice  or  a  float  valve 
is  installed  in  the  vent  line  to  stop  the 
flow  of  liquid  gasoline  to  the  canister. 

Fuel  tank  manufacturers  have  the 
primary  responsibility  to  certify  to  the 
new  diurnal  emission  standard. 
Equipment  manufacturers,  canister 
manufacturers,  or  system  integrators 
may  alternatively  make  arrangements  to 
take  on  the  certification  responsibility. 

If  another  party  notifies  the  fuel  tank 
manufacturer  in  writing  that  it  commits 
to  certifying  the  product,  then  the  fuel 
tank  manufacturer  may  ship  uncertified 
and  unlabeled  fuel  tanks.  We  are 
requiring  that  manufacturers  of  portable 
marine  fuel  tanks  certify  that  their 
products  meet  the  new  permeation 
standard.  This  is  necessary  because 
portable  fuel  tanks  are  not  sold  to  boat 
builders  for  installation  in  a  vessel. 
Therefore,  there  is  no  other 
manufacturer  who  could  be  treated  as 
the  manufacturer  responsible  for 
meeting  emission  standards  that  apply 
to  portable  marine  fuel  tanks. 

We  are  requiring  that  manufacturers 
meet  certain  specifications  with  their 
fuel  tank  caps,  including  requirements 
to  tether  the  cap  to  the  equipment  and 
to  design  the  cap  to  provide  visual, 
audible,  or  other  physical  feedback 
when  the  vapor  seal  is  established. 

Any  increase  in  fuel  temperature 
resulting  from  engine  operation  will 
cause  a  potential  for  fuel  tank  vapor 
emissions  that  are  generated  in  a 
manner  similar  to  fuel  tank  diurnal 
emissions.  We  are  therefore  not 
allowing  manufacturers  to  disable  their 
approaches  for  controlling  diurnal 
emissions  during  engine  operation  (see 
§  1060.105).  This  wall  ensure  that  any 
running  loss  emissions  that  would 
otherwise  occur  will  be  controlled  to  a 
comparable  degree  as  diurnal  emissions. 

Although  we  are  not  finalizing 
diurnal  emission  standards  for  Small  SI 
equipment,  we  are  allowing 
manufacturers  the  option  of  using  the 
SHED-based  procedures  and  standards 
adopted  by  California  ARB  for 
nonhandheld  Small  SI  equipment.  We 
proposed  to  adopt  this  provision  only 
on  an  interim  basis  to  allow  for  a 
transition  to  EPA’s  standards;  however, 
as  recommended  by  commenters,  we  are 
adopting  this  as  a  permanent  provision. 


Under  this  approach,  the  evaporative 
emission  test  would  be  for  the  whole 
equipment  rather  than  the  individual 
components.  The  SHED-based  approach 
might  allow  manufacturers  to  use  fuel 
tanks  or  fuel  lines  with  emission  levels 
above  the  component  standards,  but  we 
believe  the  overall  emission  control 
(including  control  of  diurnal  emissions) 
from  SHED-certified  systems  will  be  at 
least  as  great  as  we  would  achieve  from 
requiring  manufacturers  to  comply  with 
the  separate  permeation  standards.  We 
are  therefore  incorporating  the 
California  ARB  SHED  procedure  by 
reference  and  allow  for  certification 
using  those  procedures. 

(4)  Diffusion  Standards  and  Dates 

Diffusion  emissions  occur  when  vapor 
escapes  the  fuel  tank  through  an 
opening  as  a  result  of  random  molecular 
motion,  independent  of  changing 
temperature.  Diffusion  emissions  can  be 
easily  controlled  by  venting  fuel  tanks 
in  a  way  that  forces  fuel  vapors  to  go 
through  a  long,  narrow  path  to  escape. 

We  did  not  propose  diffusion 
standards  for  handheld  equipment  or  for 
marine  vessels.  Handheld  equipment 
use  fuel  caps  that  are  either  sealed  or 
have  tortuous  venting  pathways  to 
prevent  fuel  from  spilling  during 
operation.  We  believe  these  fuel  cap 
designs  limit  diffusion  emissions 
sufficiently  so  that  we  do  not  need  to 
establish  a  separate  diffusion  standard. 
For  marine  vessels,  we  believe  the 
diurnal  emission  standard  will  lead 
manufacturers  to  adopt  technologies 
that  automatically  limit  diffusion  losses, 
so  they  will  also  control  diffusion 
emissions  without  a  separate  standard. 

We  are  not  finalizing  the  proposed 
diffusion  standards  for  nonhandheld 
Small  SI  equipment.  As  described 
below,  one  of  the  design  options 
specified  in  the  proposal  for  controlling 
running  loss  emissions  was  an  open 
vent  system  with  limits  on  fuel 
temperature  increases  during  operation. 
That  approach  would  be  effective  for 
limiting  running  losses,  but  diffusion 
emissions  could  occur  through  the  open 
vent.  However,  we  believe  all  the 
remaining  design  options  for  controlling 
running  loss  emissions  will  effectively 
control  diffusion  emissions  because 
there  will  be  no  direct  path  for  vapor  to 
escape  through  diffusion.  A  separate 
diffusion  standard  would  therefore  be 
redundant. 

(5)  Running  Loss  Emission  Standards 
and  Dates 

We  are  establishing  standards  to 
control  running  loss  emissions  from 
nonhandheld  Small  SI  equipment 
beginning  in  the  same  year  as  the  Phase 


Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations 


59107 


3  exhaust  emission  standards — 2012  for 
Class  I  engines  and  2011  for  Class  II 
engines  (see  §  1060.104).  Equipment 
manufacturers  will  need  to  certify  that 
their  equipment  models  meet  the  new 
running  loss  requirements  since 
component  certification  is  not  practical. 

We  have  measured  fuel  temperatures 
and  found  that  some  types  of  equipment 
experience  significant  fuel  heating 
during  engine  operation.  This  was 
especially  true  for  fuel  tanks  mounted 
on  or  near  the  engine.  This  occurs  in 
many  types  of  Small  SI  equipment. 

It  is  very  difficult  to  define  a 
measurement  procedure  to  consistently 
and  accurately  quantify  running  losses. 
Also,  a  performance  standard  with  such 
a  procedure  introduces  a  challenging 
testing  requirement  for  hundreds  of 
small-volume  equipment  manufacturers. 
Moreover,  we  believe  there  are  several 
different  design  approaches  that  will 
reliably  and  effectively  control  running 
losses.  We  are  therefore  not  controlling 
running  losses  using  the  conventional 
approach  of  establishing  a  procedure  to 
measure  running  losses  and  adopting  a 
corresponding  emission  standard. 
Manufacturers  can  choose  from  one  of 
the  following  approaches  to 
demonstrate  control  of  running  loss 
emissions: 

•  Vent  running  loss  fuel  vapors  from 
the  fuel  tank  to  the  engine’s  intake 
manifold  in  a  way  that  burns  the  fuel 
vapors  in  the  engine  instead  of  venting 
them  to  the  atmosphere.  The  use  of  an 
actively  purged  carbon  canister  would 
qualify  under  this  anproach. 

•  Use  a  sealed  fum  tank.  A  fuel 
bladder  could  be  used  to  minimize  fuel 
vapor  volume  in  a  sealed  fuel  tank 
without  increasing  tank  pressure. 

•  Use  a  system  with  an  approved 
executive  order  from  the  California  Air 
Resources  Board.  This  might  involve  a 
design  in  which  a  fuel  cap  is  fitted  with 
a  small  carbon  canister  and  mounted  on 
a  tank  that  is  not  exposed  to  excessive 
engine  heat. 

In  the  NPRM,  we  proposed  another 
running  loss  design  option  whereby 
manufacturers  could  demonstrate, 
through  testing,  that  the  fuel 
temperature  in  the  tank  does  not 
increase  by  more  than  8  °C  during 
normal  operation.  Manufacturers 
commented  that  the  temperature  testing 
associated  with  this  design  option  was 
too  complex,  the  temperature  limit  was 
too  low,  and  the  associated  diffusion 
requirements  were  infeasible.  In  later 
conversations,  industry  stated  that  these 
objections  were  significant  enough  that 
they  were  confident  they  would  never 
use  the  temperature  design  option;  we 
are  therefore  removing  this  approach 
from  the  final  rule. 


We  believe  any  of  the  above 
approaches  will  ensure  that 
manufacturers  will  be  substantially 
controlling  running  losses,  either  by 
preventing  the  vapors  from  escaping  the 
fuel  tank  or  by  directing  the  flow  of 
running  loss  vapors  to  prevent  them 
from  escaping  to  the  atmosphere.  While 
none  of  these  approaches  are  expected 
to  require  extensive  design  changes  or 
lead  time,  any  manufacturer  choosing 
the  option  to  vent  running  loss  fuel 
vapors  into  the  engine’s  intake  manifold 
will  need  to  make  this  change  in 
coordination  with  the  overall  engine 
design.  As  a  result,  we  believe  it  is 
appropriate  to  align  the  timing  of  the 
running  loss  standards  with  the 
introduction  of  the  Phase  3  standards. 

We  are  not  applying  the  running  loss 
requirements  to  handheld  Small  SI 
engines.  We  believe  running  loss 
emission  standards  should  not  apply  to 
handheld  engines  at  this  time  because 
the  likely  approach  for  controlling 
running  losses  could  affect  the 
manufacturers’  ability  to  meet  the 
current  exhaust  emission  standards.  As 
described  above,  we  are  not  changing 
the  exhaust  emission  standards  for 
handheld  engines  in  this  rulemaking.  In 
addition,  there  are  some  technical 
challenges  that  will  require  further 
investigation.  For  example,  the  compact 
nature  of  the  equipment  makes  it  harder 
to  isolate  the  fuel  tank  from  the  engine 
and  the  multi-positional  nature  of  the 
operation  may  prevent  a  reliable  means 
of  venting  fuel  vapors  into  the  intake 
manifold  while  the  engine  is  running. 

We  are  also  not  applying  the  running 
loss  requirements  to  Marine  SI  engines. 
Installed  marine  fuel  tanks  are  generally 
not  mounted  near  the  engine  or  other 
heat  sources  so  running  losses  should  be 
very  low.  A  possible  exception  to  this  is 
for  personal  watercraft  or  other  small 
boats  where  the  fuel  tank  may  be  closer 
to  the  engine.  However,  under  the  new 
standard  for  controlling  diurnal 
emissions,  we  expect  that  PWC 
manufacturers  will  design  their  fuel 
tanks  to  stay  pressurized  up  to  1  psi. 
This  will  also  help  to  control  running 
loss  emissions.  For  other  applications, 
the  use  of  a  carbon  canister  for 
controlling  diurnal  emissions  will  also 
limit  the  potential  for  running  loss 
vapors  to  escape  to  the  atmosphere. 

(6)  Requirements  Related  to  Refueling 

Refueling  spitback  and  spillage 
emissions  represent  a  substantial 
additional  amount  of  fuel  evaporation 
that  contributes  to  overall  emissions 
from  equipment  with  gasoline-fueled 
engines.  We  are  not  adopting 
measurement  procedures  with 
corresponding  emission  standards  to 


address  these  emission  sources. 

However,  we  believe  equipment 
manufacturers  can  take  significant  steps 
to  address  these  refueling  issues  by 
designing  their  equipment  based  on 
sound  practices.  For  example,  designing 
a  marine  filler  neck  with  a  horizontal 
segment  near  the  fuel  inlet  will  almost 
inevitably  lead  to  high  levels  of  spillage 
since  fuel  flow  will  often  reach  the 
nozzle,  leading  to  substantial  fuel  flow 
out  of  the  fuel  system.  Maintaining  a 
vertically  angled  orientation  of  the  filler 
neck  will  allow  the  fuel  to  flow  back 
into  the  filler  neck  and  into  the  tank 
after  the  nozzle  shuts  off.  Designing  fuel 
systems  for  automatic  shutoff  would 
also  prevent  this. 

For  Small  SI  equipment,  designing 
fuel  inlets  that  are  readily  accessible 
and  large  enough  to  see  the  rising  fuel 
level  (either  through  the  tank  wall  or  the 
fuel  inlet)  will  substantially  reduce 
accidental  spillage  during  refueling.  We 
are  therefore  requiring  that  equipment 
manufacturers  design  and  build  their 
equipment  such  that  operators  could 
reasonably  be  expected  to  fill  the  fuel 
tank  without  spitback  or  spillage  during 
the  refueling  event  (see  §  1060.101). 

This  new  requirement  mirrors  the 
following  requirement  recently  adopted 
with  respect  to  portable  fuel  containers 
(72  FR  8428,  February  26,  2007): 

You  are  required  to  design  your  portable 
fuel  containers  to  minimize  spillage  during 
refueling  to  the  extent  practical.  This  requires 
that  you  use  good  engineering  judgment  to 
avoid  designs  that  will  make  it  difficult  to 
refuel  typical  vehicle  and  equipment  designs 
without  spillage.  (40  CFR  59.611(c)(3)) 

While  the  final  requirement  is  not  as 
objective  and  quantifiable  as  the  other 
standards  and  requirements  we  are 
adopting,  we  believe  this  is  important, 
both  to  set  a  requirement  for 
manufacturers  in  designing  their 
products  and  to  give  EPA  the  ability  to 
require  manufacturers  to  select  designs 
that  are  consistent  with  good 
engineering  practice  regarding  effective 
refueling  strategies.  To  the  extent  that 
equipment  manufacturers  and  boat 
builders  certify  their  products  to 
emission  standards,  they  will  need  to 
describe  how  they  meet  this  refueling- 
related  requirement  in  their  application 
for  certification  (see  §  1060.202).  If  boat 
builders  rely  on  certified  components 
instead  of  applying  for  certification, 
they  will  need  to  keep  records 
describing  how  they  meet  this  refueling- 
related  requirement  (see  §  1060.210); 
Section  VI. F  describes  how  such 
companies  can  meet  certification 
requirements  without  applying  for  a 
certificate. 

Spitback  and  spillage  are  a  particular 
concern  for  gasoline-fueled  boats. 
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Marine  operators  have  reported  that 
relatively  large  quantities  of  gasoline  are 
released  into  the  marina  environment 
during  refueling  events.  The  American 
Boat  and  Yacht  Council  (ABYC)  has  a 
procedure  in  place  to  define  a  standard 
practice  to  address  refueling.  However, 
this  procedure  calls  for  testing  by 
refueling  up  to  a  75  percent  fill  level  at 
a  nominal  flow  rate  of  5  gallons  per 
minute.  This  procedure  is  not  consistent 
with  prevailing  practices  and  is  clearly 
not  effective  in  preventing  spills.  We 
believe  the  most  effective  means  of 
addressing  this  problem  is  for  ABYC  to 
revise  their  test  procedure  to  reflect 
current  practices  and  adopt  a  standard 
that  would  establish  appropriate  designs 
for  preventing  refueling  emissions. 
ABYC  and  several  boat  builders 
announced  after  the  proposal  that  they 
have  initiated  a  process  to  work  toward 
this  outcome.  The  estimated  time  frame 
is  to  have  the  information  and  product 
testing  in  place  to  be  able  to  implement 
these  industry  standards  by  2012. 

A  variety  of  technological  solutions 
are  available  to  address  spitback  and 
spillage  from  marine  vessels.  The 
simplest  will  be  a  system  similar  to  that 
used  on  cars.  A  small-diameter  tube 
could  run  along  the  filler  neck  from  the 
top  of  the  tank  to  a  point  near  the  top 
of  the  filler  neck.  Once  liquid  fuel 
reaches  the  opening  of  the  filler  neck 
and  the  extra  tube,  the  fuel  goes  faster 
up  the  small-diameter  tube  and  triggers 
automatic  shutoff  before  the  fuel  climbs 
up  the  filler  neck.  This  design  depends 
on  operators  using  the  equipment 
properly  and  may  not  be  fully  effective, 
for  example,  with  long  filler  necks  and 


low  refueling  rates.  An  alternative 
design  involves  a  snug  fit  between  the 
nozzle’s  spout  and  the  filler  neck,  which 
allows  for  a  tube  to  run  from  a  point 
inside  the  tank  (at  any  predetermined 
level)  directly  to  the  shutoff  venturi  on 
the  spout.  The  pressure  change  from  the 
liquid  fuel  in  the  tank  reaching  the 
tube’s  opening  triggers  automatic 
shutoff  of  the  nozzle.  This  system 
prevents  overflowing  fuel  without 
depending  on  the  user.  These  are  two  of 
several  possible  configurations  to 
address  fuel  spillage  from  marine 
vessels. 

It  is  very  likely  that  any  effective 
design  for  preventing  refueling  losses 
would  depend  on  a  standardized  nozzle 
geometry  for  interfacing  with  the  filler 
neck.  Although  they  have  indicated  that 
they  are  working  to  address  refueling 
spillage,  ABYC  does  not  have  the 
capability  to  regulate  nozzle  geometries. 
Therefore,  as  described  in  the  proposal, 
we  will  require  marina  operators  to 
transition  to  standardized  nozzles.  We 
are  specifying  that  marine  nozzles  must 
have  (1)  a  nominal  spout  diameter  of 
0.824  inches,  (2)  nominal  placement  of 
an  aspirator  hole  0.67  inches  from  the 
terminal  end  of  the  spout,  (3)  a  straight 
segment  for  at  least  2.5  inches  at  the  end 
of  the  spout,  and  (4)  a  spring  (if  used) 
that  terminates  at  least  3.0  inches  from 
the  end  of  the  spout.  These 
specifications  are  consistent  with  the 
products  currently  used  for  refueling 
motor  vehicles.  We  therefore  expect  no 
incompatibilities  for  vessels  that  may 
get  fuel  at  a  marina  or  at  a  roadside 
refueling  station.  These  nozzles  will 
also  cost  no  more  than  other  nozzles 


that  would  have  been  available  without 
this  regulation.  Rather  than  specifying  a 
date  certain  by  which  marinas  would 
need  to  convert  their  nozzles,  we 
believe  it  is  appropriate  simply  to 
specify  that  marinas  start  using 
compliant  nozzles  for  any  new 
construction  or  new  replacement 
nozzles.  We  expect  this  to  result  in 
widespread  use  of  standardized  nozzles 
by  2012,  when  ABYC  expects  to  have 
their  refueling  procedures  and 
specifications-^  place.  To  the  extent 
that  boat  builders  start  implementing 
refueling  controls,  we  would  expect 
market  forces  to  accelerate  the  turnover 
to  standardized  nozzles.  Depending  on 
the  designs  selected  for  preventing 
refueling  losses  from  vessels,  we  may 
need  to  also  consider  a  maximum  flow 
rate  for  marine  refueling  events.  We 
understand  that  such  a  limit  would 
need  to  be  higher  than  10  gallons  per 
minute  (the  current  requirement  for 
motor  vehicles),  but  a  higher  limit  may 
be  necessary  to  ensure  that  refueling 
controls  work  properly.  We  will 
continue  to  work  with  manufacturers  to 
be  aware  of  the  need  for  any  further 
standardization  in  fuel  supply  to  enable 
their  designs  for  controlling  emissions'. 

(7)  Summary  Table  of  Final  Evaporative 
Emission  Standards 

Table  VI-1  summarizes  the  new 
standards  and  implementation  dates 
discussed  above  for  evaporative 
emissions  from  Small  SI  equipment  and 
Marine  SI  vessels.  Where  a  standard 
does  not  apply  to  a  given  class  of 
equipment,  “NA”  is  used  in  the  table  to 
indicate  “not  applicable.” 


Table  VI— 1 —  Final  Evaporative  Emission  Standards  and  Implementation  Dates 


Standard/category 

Fuel  line  permeation 

Tank  permeation 

Diurnal 

Running  loss 

Standard  level  . 

Handheld  . 

Class  1  . 

Class  II  . 

1 5  g/m2/day . 

Model  year  2012 ab  . 

January  1,  2009  . 

January  1 ,  2009  . 

1 .5  g/m2/day . 

Model  year  2009-2013°  ... 

Model  year  2012  . 

Model  year  201 1  . 

0.40  g/gal/day  . 

NA  . 

NA  . 

NA  . 

Design  standard. 

NA. 

Model  year  2012. 

Model  year  201 1 . 

NA. 

NA. 

NA. 

Portable  tanks  . 

Personal  watercraft  . 

Other  vessels  with  installed 
tanks. 

January  1 ,  2009  d  . 

January  1 ,  2009  . 

January  1,  2009 d  . 

January  1 , 201 1  . 

Model  year  201 1  . 

Model  year  2012  . 

January  1,  201 0e  . 

Model  year  2010  . 

July  31,  201 1fe . 

a2013  for  small-volume  families  not  used  in  cold-weather  equipment. 

b  A  separate  set  of  declining  fuel  line  permeation  standards  applies  for  cold-weather  equipment  from  2012  through  2016. 
c2009  for  families  certified  in  California,  2013  for  small-volume  families,  2011  for  structurally  integrated  nylon  fuel  tanks,  and  2010  for  remain¬ 
ing  families. 

d  January  1,  2011  for  primer  bulbs.  Phase-in  for  under-cowl  fuel  lines  on  outboard  engines,  by  length:  30%  in  2010,  60%  in  2011,  90%  in 
2012-2014,  100%  in  2015. 
e  Design  standard. 

fFuel  tanks  installed  in  nontrailerable  boats  (>  26  ft.  in  length  or  >  8.5  ft.  in  width)  may  meet  a  standard  of  0.16  g/gal/day  over  an  alternative 
test  cycle. 

6  See  §  1045.625  for  allowances  to  delay  implementation  of  the  diurnal  standard  for  a  limited  number  of  vessels  over  the  first  two  years. 


D.  Emission  Credit  Programs 

A  common  feature  of  emission  control 
programs  for  motor  vehicles  and 


nonroad  engines  and  equipment  is  an 
emission  credit  program  that  allows 
manufacturers  to  generate  emission 
credits  based  on  certified  emission 


levels  for  engine  families  that  are  more 
stringent  than  the  standard.  See  Section 
VII.C.5  of  the  preamble  to  the  proposed 
rule  for  background  information  and 
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general  provisions  related  to  emission 
credit  programs. 

We  believe  it  is  appropriate  to 
consider  compliance  based  on  emission 
credits  relative  to  fuel  tank  permeation 
standards.  As  described  above,  the 
emission  standards  apply  to  the  fuel 
tanks  directly,  such  that  we  generally 
expect  component  manufacturers  to 
certify  their  products.  However,  we 
believe  it  is  best  to  avoid  placing  the 
responsibility  for  demonstrating  a 
proper  emission  credit  balance  on 
component  manufacturers  for  three 
main  reasons.  First,  it  is  in  many  cases 
not  clear  whether  these  components 
will  be  produced  for  one  type  of 
application  or  another.  Component 
manufacturers  might  therefore  be  selling 
similar  products  into  different 
applications  that  are  subject  to  different 
standards— or  no  standards  at  all. 
Component  manufacturers  may  or  may 
not  know  in  which  application  their 
products  will  be  used.  Second,  there 
will  be  situations  in  which  equipment 
manufacturers  and  boat  builders  take  on 
the  responsibility  for  certifying 
components.  This  may  be  the  result  of 
an  arrangement  with  the  component 
manufacturer,  or  equipment 
manufacturers  and  boat  builders  might 
build  their  own  fuel  tanks.  We  believe 
it  will  be  much  more  difficult  to  manage 
an  emission  credit  program  in  which 
manufacturers  at  different  places  in  the 
manufacturing  chain  will  be  keeping 
credit  balances.  There  will  also  be  a 
significant  risk  of  double-counting  of 
emission  credits.  Third,  most 
component  manufacturers  will  be  in  a 
position  to  use  credits  or  generate 
credits,  but  not  both.  Equipment 
manufacturers  and  boat  builders  are 
more  likely  to  be  in  a  position  where 
they  can  keep  an  internal  balance  of 
generating  and  using  credits  to  meet 
applicable  requirements.  Our 
experience  with  other  programs  leads  us 
to  believe  that  an  emission  credit 
program  that  depends  on  trading  is  not 
likely  to  be  successful. 

We  are  therefore  promulgating 
emission  credit  provisions  in  which 
equipment  manufacturers  and  boat 
builders  keep  a  balance  of  credits  for 
their  product  line.  Equipment 
manufacturers  and  boat  builders 
choosing  to  comply  based  on  emission 
credits  will  need  to  certify  all  their 
products  that  either  generate  or  use 
emission  credits.  Fuel  tank 
manufacturers  will  be  able  to  produce 
their  fuel  tanks  with  emission  levels 
above  or  below  applicable  emission 
standards  but  will  not  be  able  to 
generate  emission  credits  and  will  not 
need  to  maintain  an  accounting  to 
demonstrate  a  balance  of  emission 


credits.  Small  SI  engine  manufacturers 
that  provide  a  complete  fuel  system  may 
also  participate  in  the  fuel  tank  credit 
program. 

(1)  Averaging,  Banking,  and  Trading  for 
Small  SI  Equipment  and  Marine  SI 
Vessels 

We  are  establishing  averaging, 
banking,  and  trading  (ABT)  provisions 
for  fuel  tank  permeation  from  Small  SI 
equipment  and  Marine  SI  vessels  (see 
subpart  H  in  parts  1045  and  1054). 

We  are  aware  of  certain  control 
technologies  that  will  allow 
manufacturers  to  produce  fuel  tanks  that 
reduce  emissions  more  effectively  than 
we  are  requiring.  These  technologies 
may  not  be  feasible  or  practical  in  all 
applications,  but  we  are  allowing 
equipment  manufacturers  using  such  - 
low-emission  technologies  to  generate 
enlission  credits.  In  other  cases,  an 
equipment  manufacturer  may  want,  or 
need,  to  use  emission  credits  that  will 
allow  for  fuel  tanks  with  permeation 
rates  above  the  applicable  standards. 
Equipment  manufacturers  can  quantify 
positive  or  negative  emission  credits  by 
using  the  Family  Emission  Limit  (FEL) 
to  define  the  applicable  emission  level, 
then  factoring  in-internal  surface  area, 
sales  volumes,  and  useful  life  to 
calculate  a  credit  total.  This  FEL  would 
be  established  by  the  tank  certifier 
(generally  the  fuel  tank  manufacturer) 
and  would  be  based  on  permeation 
testing  done  either  by  the  component 
manufacturer  or  the  equipment  or  vessel 
manufacturer.  Through  averaging,  these 
emission  credits  could  be  used  by  the 
same  equipment  or  vessel  manufacturer 
to  offset  other  fuel  tanks  in  the  same 
model  year  that  do  not  have  control 
technologies  that  control  emissions  to 
the  level  of  the  standard.  Through 
banking,  such  an  equipment 
manufacturer  could  use  the  emission 
credits  in  later  model  years  to  offset 
high-emitting  fuel  tanks.  The  emission 
credits  could  also  be  traded  to  another 
equipment  manufacturer  to  offset  that 
company’s  high-emitting  fuel  tanks. 

We  believe  an  ABT  program  is 
potentially  very  advantageous  for  fuel 
tanks  because  of  the  wide  variety  of  tank 
designs.  The  geometry,  materials, 
production  volumes,  and  market 
dynamics  for  some  fuel  tanks  are  well 
suited  to  applying  emission  controls, 
but  other  fuel  tanks  pose  a  bigger 
challenge.  The  new  emission  credit 
program  allows  us  to  set  a  single 
standard  that  applies  broadly  without 
dictating  that  all  fuel  tanks  be  converted 
to  low-permeation  technology  at  the 
same  time. 

Emission  credits  earned  under  the 
evaporative  emission  ABT  program  will 


have  an  indefinite  credit  life  with  no 
discounting.  We  consider  these 
emission  credits  to  be  part  of  the  overall 
program  for  complying  with  the  new 
standards.  Given  that  we  may  consider 
further  reductions  beyond  these 
standards  in  the  future,  we  believe  it 
will  be  important  to  assess  the 
evaporative  ABT  credit  situation  that 
exists  at  the  time  any  further  standards 
are  considered.  We  will  set  such  future 
emission  standards  based  on  the 
statutory  direction  that  emission 
standards  must  represent  the  greatest 
degree  of  emission  reduction 
achievable,  considering  cost,  safety,  lead 
time,  and  other  factors.  Emission  credit 
balances  will  be  part  of  the  analysis  for 
determining  the  appropriate  level  and 
timing  of  new  standards.  If  we  were  to 
allow  the  use  of  credits  generated  under 
the  standards  adopted  in  this  rule  for 
complying  with  more  stringent  future 
standards,  we  may  need  to  adopt 
emission  standards  at  more  stringent 
levels  or  with  an  earlier  start  date  than 
we  would  absent  the  continued  use  of 
existing  emission  credits,  depending  on 
the  level  of  emission  credit  banks. 
Alternatively,  we  could  adopt  future 
standards  without  allowing  the  use  of 
existing  emission  credits,  or  we  could 
place  limits  on  the  amount  of  credits  a 
manufacturer  could  use. 

We  are  not  allowing  manufacturers  to 
generate  emission  credits  by  using  metal 
fuel  tanks.  These  tanks  will  have 
permeation  rates  well  below  the 
standard,  but  there  is  extensive  use  of 
metal  tanks  today,  so  it  would  be 
difficult  to  allow  these  emission  credits 
without  undercutting  the  stringency  of 
the  standard  and  the  expected  emission 
reductions  from  the  standard. 

Within  an  ABT  program, 
manufacturers  are  allowed  to  use  credits 
only  within  a  defined  averaging  set.  For 
the  evaporative  emission  ABT  program, 
we  are  not  allowing  the  exchange  of 
emission  credits  between  Small  SI 
equipment  and  Marine  SI  vessels.  The 
new  standards  are  intended  to  be 
technology-forcing  for  each  of  these 
equipment  categories.  We  are  concerned 
that  cross-trading  may  allow  marginal 
credits  in  one  area  to  hamper 
technological  advances  in  another  area. 
For  Small  SI  equipment,  we  will  not 
allow  credit  exchanges  between 
handheld  and  nonhandheld  equipment. 
For  handheld  equipment,  we  will  allow 
credit  exchanges  between  Class  III,  Class 
IV  and  Class  V  equipment.  For 
nonhandheld  equipment,  we  will  allow 
credit  exchanges  between  Class  I  and 
Class  II  equipment.  For  Marine  SI 
vessels,  we  will  allow  credit  exchanges 
between  all  types  of  vessels,  except 
those  using  portable  marine  fuel  tanks 
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in  the  ABT  program. 

We  are  requiring  portable  marine  fuel 
tanks  to  meet  emission  standards 
without  an  emission  credit  program. 
Emission  control  technologies  and 
marketing  related  to  portable  marine 
fuel  tanks  are  quite  different  than  for 
installed  tanks.  Most,  if  not  all,  portable 
fuel  tanks  are  made  using  high-density 
polyethylene  in  a  blow-molding 
process.  The  control  technologies  for 
these  tanks  are  relatively 
straightforward  and  readily  available  so 
we  do  not  anticipate  that  these 
companies  will  need  emission  credits  to 
meet  the  new  standards.  In  addition, 
because  these  fuel  tanks  are  not 
installed  in  vessels  that  are  subject  to 
emission  standards,  the  fuel  tank 
manufacturer  will  need  to  take  on  the 
responsibility  for  certification.  As  a 
result,  we  will  treat  these  portable  fuel 
tank  manufacturers  as  both  the 
component  manufacturer  and  the 
equipment  manufacturer  with  respect  to 
their  portable  fuel  tanks. 

In  tne  early  years  of  the  ABT  program 
we  are  not  establishing  an  FEL  cap.  This 
will  give  manufacturers  additional  time 
to  use  uncontrolled  fuel  tanks,  primarily 
in  small-volume  applications,  until  they 
can  convert  their  full  product  lines  to 
having  fuel  tanks  with  permeation 
control.  We  are  setting  an  FEL  cap  of  5.0 
g/m2/day  (8.3  g/m2/day  if  tested  at  40 
°C)  starting  a  few  years  after 
implementing  the  tank  permeation 
standards.  For  Class  II  equipment  and  - 
personal  w'atercraft,  the  FEL  cap  will 
begin  in  2014.  For  Class  I  equipment 
and  other  installed  marine  fuel  tanks, 
the  FEL  cap  will  begin  in  2015.  For 
handheld  equipment,  the  FEL  cap  will 
begin  in  2015.  (See  §  1045.107  and 
§  1054.110.)  For  Small  SI  equipment 
qualifying  as  small-volume  emission 
families,  we  are  setting  an  FEL  cap  of 
8.0  g/m2/day  (13.3  g/m2/day  if  tested  at 
40  °C.)  This  is  generally  limited  to 
equipment  models  where  the 
manufacturer  produces  no  more  than 
5,000  units  with  a  given  fuel  tank 
design.  The  purpose  of  the  FEL  cap  will 
be  to  prevent  the  long-term  production 
of  fuel  tanks  with  no  permeation  control 
while  still  providing  the  ■regulatory 
flexibility  associated  with  emission 
credit  programs. 

Evaporative  emission  credits  under 
the  tank  permeation  standards  will  be 
calculated  using  the  following  equation: 
credits  [grams]  =  (Standard  -  FEL)  x 
useful  life  [years]  x  365  days/year  x 
inside  surface  area  [m2].  Both  the 
standard  and  the  FEL  are  in  units  of 
g/m2/day  based  on  testing  at  28°C. 

As  discussed  earlier,  we  are 
establishing  an  alternative  standard  for 


40°C  of  2.5  g/m2/day.  Because 
permeation  is  higher  at  this  temperature 
than  the  primary  test  temperature, 
emissions  credits  and  debits  calculated 
at  this  test  temperature  will  be  expected 
to  be  higher  as  well.  When  determining 
credits  for  a  tank  certified  to  the 
alternative  standard,  manufacturers  will 
use  the  alternative  standard  in  the  credit 
equation.  Plus,  we  are  requiring  that 
credits  and  debits  that  are  calculated  be 
adjusted  using  a  multiplicative  factor  of 
0.60  to  account  for  the  effect  of 
temperature. 

We  are  also  allowing  handheld 
equipment  manufacturers  to  earn  credits 
for  equipment  using  fuel  tanks  certified 
earlier  than  required.  As  noted  in 
Section  VI.D.3  below,  manufacturers  of 
nonhandheld  equipment  and  Marine  SI 
vessels  can  also  be  rewarded  for 
introducing  products  that  comply  with 
evaporative  standards  earlier  than 
required. 

(2)  Other  Evaporative  Sources 

We  are  not  promulgating  an  emission 
credit  program  for  other  evaporative 
sources.  We  believe  technologies  are 
readily  available  to  meet  the  applicable 
standards  for  fuel  line  permeation  and 
diurnal  emissions  (see  Section  VI. H.). 
The  exception  to  this  is  for  fuel  lines  on 
cold-weather  equipment  and  under¬ 
cowl  fuel  lines  on  outboard  engines,  as 
discussed  above  in  Section  VI.C.l, 
where  we  are  adopting  temporary 
averaging  provisions  (see  §  1045.112 
and  §  1054.145).  In  addition,  the  diurnal 
emission  standards  for  portable  marine 
fuel  tanks  and  PWC  fuel  tanks  are 
largely  based  on  existing  technology  so 
any  meaningful  emission  credit  program 
with  the  new  standards  would  result  in 
windfall  credits.  The  running  loss 
standard  is  not  based  on  emission 
measurements,  and  refueling-related 
requirements  are  based  on  design 
specifications  only,  so  it  is  not 
appropriate  or  even  possible  to  calculate 
emission  credits. 

(3)  Early- Allowance  Programs 

In  some  cases  manufacturers  may  be 
able  to  meet  the  new  emission  standards 
earlier  than  we  are  requiring.  We  are 
adopting  provisions  for  equipment 
manufacturers  using  low-emission 
evaporative  systems  early  to  generate 
allowances  before  the  standards  apply. 
These  early  allowances  could  be  used 
for  a  limited  time  after  the 
implementation  date  of  the  standards  to 
sell  equipment  or  fuel  tanks  that  have 
emissions  above  the  standards.  We  are 
establishing  two  types  of  allowances. 
The  first  is  for  Small  SI  nonhandheld 
equipment  as  a  whole  where  for  every 


early,  another  piece  of  equipment  could 
delay  complying  with  the  new 
standards  by  an  equal  time  period 
beyond  the  implementation  date.  The 
second  is  similar  but  is  just  for  the  fuel 
tank  rather  than  the  whole  equipment 
(nonhandheld  Small  SI  or  Marine  SI). 
Equipment  or  fuel  tanks  certified  for 
purposes  of  generating  early  allowances 
would  need  to  be  certified  with  EPA 
and  will  be  subject  to  all  applicable 
requirements.  Manufacturers  will  be 
required  to  report  to  EPA  the  number  of 
early  allowances  generated  under  these 
programs  and  how  the  allowances  are 
used.  These  allowances  are  similar  to 
the  emission  credit  program  elements 
described  above  but  they  are  based  on 
counting  compliant  products  rather  than 
calculating  emission  credits. 

Establishing  appropriate  credit 
calculations  would  be  difficult  because 
the  early  compliance  is  in  some  cases 
based  on  products  meeting  different 
standards  using  different  procedures. 

(a)  Nonhandheld  Small  SI  Equipment 

Many  Small  SI  equipment 
manufacturers  are  currently  certifying 
products  to  evaporative  emission 
standards  in  California.  The  purpose  of 
the  early-allowance  program  is  to 
provide  an  incentive  for  manufacturers 
to  begin  selling  low-emission  products 
nationwide.  We  are  providing 
allowances  to  manufacturers  for 
equipment  meeting  the  California 
evaporative  emission  standards  that  are 
sold  in  the  United  States  outside  of 
California  and  are  therefore  not  subject 
to  California’s  emission  standards. 
Manufacturers  will  need  to  have 
California  certificates  for  these 
equipment  types.  (See  §  1054.145.) 

Allowances  could  be  earned  in  any 
year  before  2012  for  Class  I  equipment 
and  before  2011  for  Class  II  equipment. 
The  allowances  may  be  used  through 
the  2014  model  year  for  Class  I 
equipment  and  through  the  2013  model 
year  for  Class  II  equipment.  Allowances 
cannot  be  traded  between  Class  I  and 
Class  II  equipment.  To  keep  this 
program  simple,  we  are  not  adjusting 
the  allowances  based  on  the  anticipated 
emission  rates  from  the  equipment. 
Therefore,  we  believe  it  is  necessary  to 
at  least  distinguish  between  Class  I  and 
Class  II  equipment. 

(b)  Fuel  Tanks 

We  are  also  providing  an  early- 
allowance  program  for  nonhandheld 
Small  SI  equipment  for  fuel  tanks  (see 
§  1054.145).  This  program  is  similar  to 
the  program  described  above  for 
equipment  allowances,  except  that  it 
will  be  for  fuel  tanks  only.  We  will 
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accept  California-certified 
-configurations.  Allowances  could  be 
earned  prior  to  2011  for  Class  II 
equipment  and  prior  to  2012  for  Class 
I  equipment;  allowances  could  be  used 
through  2013  for  Class  II  equipment  and 
through  2014  for  Class  I  equipment. 
Allowances  will  not  be  exchangeable 
between  Class  I  and  Class  II  equipment. 

The  early-allowance  program  for 
marine  fuel  tanks  is  similar  except  that 
there  are  no  California  standards  for 
these  tanks  (see  §  1045.145). 
Manufacturers  certifying  early  to  the 
new  fuel  tank  permeation  standards  will 
be  able  to  earn  allowances  that  they 
could  use  to  offset  high-emitting  fuel 
tanks  after  the  new  standards  go  into 
place.  The  early-allowance  program 
would  apply  to  all  marine  fuel  tanks,  - 
including  portable  fuel  tanks,  personal 
watercraft,  and  other  installed  fuel 
tanks.  For  portable  fuel  tanks,  the  tank 
manufacturer  would  earn  the 
allowances,  whereas  the  vessel 
manufacturer  would  earn  the 
allowances  for  personal  watercraft  and 
other  installed  fuel  tanks.  We  are  not 
allowing  the  cross-trading  of  allowances 
between  portable  fuel  tanks,  personal 
watercraft,  and  other  installed  fuel 
tanks.  Each  of  these  categories  includes 
significantly  different  tank  sizes  and 
installed  tanks  have  different 
implementation  dates  and  are  expected 
to  use  different  permeation  control 
technology.  For  portable  fuel  tanks  and 
personal  watercraft,  allowances  could 
be  earned  prior  to  2011  and  may  be  used 
through  the  2013  model  year.  For  other 
installed  tanks,  allowances  could  be 
earned  prior  to  2012  and  used  through 
the  2014  model  year. 

E.  Testing  Requirements 

Compliance  with  the  evaporative 
emission  standards  is  determined  by 
following  specific  testing  procedures. 
This  section  describes  the  new  test 
procedures  for  measuring  fuel  line 
permeation,  fuel  tank  permeation,  and 
diurnal  emissions.  As  discussed  in 
Section  VI. F. 8,  we  are  adopting  design- 
based  certification  as  an  alternative  to 
testing  for  certain  standards. 

(1)  Fuel  Line  Permeation  Testing 
Procedures 

We  are  requiring  that  fuel  line 
permeation  be  measured  at  a 
temperature  of  23  ±  2  °C  using  a  weight- 
loss  method  similar  to  that  specified  in 
SAE  J30  and  J1527  recommended 
practices  (see  §  1060.515). 102  103  We  are 

102  Society  of  Automotive  Engineers  Surface 
Vehicle  Standard,  “Fuel  and  Oil  Hoses,"  SAE  J30, 
June  1998  (Docket  EPA-HQ-OAR-2004-0008- 
0176). 


making  two  modifications  to  the  SAE 
recommended  practice.  The  first 
modification  is  for  the  test  fuel  to 
contain  ethanol;  the  second 
modification  is  to  require 
preconditioning  of  the  fuel  line  through 
a  fuel  soak.  These  modifications  are 
described  below  and  are  consistent  with 
our  current  requirements  for 
recreational  vehicles. 

(a)  Test  Fuel 

The  recommended  practice  in  SAE 
J30  and  J1527  is  to  use  ASTM  Fuel  C 
(defined  in  ASTM  D471-98)  as  a  test 
fuel.  We  are  requiring  the  use  of  a  test 
fuel  containing  10  percent  ethanol.  We 
believe  the  test  fuel  must  contain 
ethanol  because  it  is  commonly  blended 
into  in-use  gasoline  and  because  ethanol 
substantially  increases  permeation  rates 
for  many  materials. 

Specifically,  we  are  requiring  the  use 
of  a  test  fuel  consisting  of  an  ASTM 
Fuel  C  blended  with  ethanol  such  that 
the  blended  fuel  contains  10  percent 
ethanol  by  volume  (CE10).104 
Manufacturers  have  expressed  support 
for  this  test  fuel  because  it  is  more 
consistent  than  testing  with  gasoline 
and  because  it  is  widely  used  today  by 
industry  for  permeation  testing.  In 
addition,  most  of  the  data  used  to 
develop  the  new  fuel  line  permeation 
standards  were  collected  on  this  test 
fuel.  This  fuel  is  allowed  today  as  one 
of  two  test  fuels  for  measuring 
permeation  from  fuel  lines  under  the 
recreational  vehicle  standards. 

California  ARB  also  specifies  Fuel  CE10 
as  the  test  for  fuel  line  permeation 
measurements  with  small  offroad 
engines. 

One  exception  is  for  fuel  lines  on 
cold-weather  handheld  products.  In  this 
case,  the  standard  is  based  on  a  test  fuel 
of  IE10,  which  is  EPA  certification 
gasoline  blended  with  10  percent 
ethanol  by  volume. 

We  are  finalizing  specifications  for 
fuel  ethanol  blended  into  test  gasoline 
based  on  standard  industry  practice. 
Specifically,  we  are  incorporating  by 
reference  ASTM  D4806-07,  which 
specifies,  among  other  things, 
acceptable  denaturants  and  maximum 
water  content.105 

103  SAE  Recommended  Practice  J1527,  “Marine 
Fuel  Hoses,”  1993,  (Docket  EPA-HQ-OAR-2004- 
0008-0195-0177). 

104  ASTM  Fuel  C  is  a  mix  of  equal  parts  toluene 
and  isooctane.  We  refer  to  gasoline  blended  with 
ethanol  as  E10. 

105  ASTM  International,  “Standard  Specification 
for  Denatured  Fuel  Ethanol  for  Blending  with 
Gasoline  for  Use  as  Automotive  Spark-Ignition 
Engine  Fuel,”  ASTM  D4806-07,  2007. 


(b)  Preconditioning  Soak 

The  second  difference  from  weight- 
loss  procedures  in  SAE  practices  is  in 
fuel  line  preconditioning.  We  believe 
the  fuel  line  should  be  preconditioned 
with  an  initial  fuel  fill  followed  by  a 
long  enough  soak  to  ensure  that  the 
permeation  rate  has  stabilized. 
Manufacturers  may  choose  one  of  two 
alternative  specifications  for  the  soak 
period — either  four  weeks  at  43  ±  5  °C 
or  eight  weeks  at  23  ±  5  °C.  Either  of 
these  approaches  should  adequately 
stabilize  permeation  rates  for  most 
materials.  However,  manufacturers  may 
need  a  longer  soak  period  to  stabilize 
the  permeation  rate  for  certain  fuel  line 
designs,  consistent  with  good 
engineering  judgment.  For  instance,  a 
thick-walled  fuel  line  may  take  longer  to 
reach  a  stable  permeation  rate  than  a 
thinner-walled  fuel  line.  After  this  fuel 
soak,  the  fuel  reservoir  and  fuel  line 
must  be  drained  and  immediately 
refilled  with  fresh  test  fuel  prior  to  the 
weight-loss  test. 

(c)  Alternative  Approaches 

California’s  regulations,  in  CCR 
2754(a)(1)(C),  reference  SAE  Jl 737  as 
the  method  for  measuring  permeation 
from  fuel  lines.  These  recommended 
procedures  use  a  recirculation 
technique  whereby  nitrogen  flows  over 
the  test  sample  to  carry  the  permeating 
vapors  to  adsorption  canisters. 
Permeation  is  determined  based  on  the 
weight  change  of  the  canisters.  This 
method  was  intended  to  provide  a 
greater  level  of  sensitivity  than  the 
weight  loss  method  specified  in  SAE  J30 
and  J1527  so  that  lower  rates  of 
permeation  could  be  measured.  As  an 
alternative,  we  will  accept  permeation 
data  collected  using  the  methodology  in 
SAE  )1737  under  §  1060.505(c).106  If  this 
alternative  is  used,  the  same  test  fuel, 
test  temperature,  and  preconditioning 
period  must  be  used  as  for  the  primary 
(weight-loss)  test  method. 

We  are  allowing  permeation 
measurements  using  alternative 
equipment  and  procedures  that  provide 
equivalent  results  (see  §  1060.505).  To 
use  these  alternative  methods, 
manufacturers  will  first  need  to  get  our 
approval.  An  example  of  an  alternative 
approach  would  be  enclosure-type 
testing  such  as  in  40  CFR  part  86.  In  the 
case  of  enclosure-type  testing,  the 
manufacturer  would  need  to 
demonstrate  that  it  is  correctly 
accounting  for  the  ethanol  content  in 

,oeSAE  Recommended  Practice  J1737,  “Test 
Procedure  to  Determine  the  Hydrocarbon  Losses 
from  Fuel  Tubes,  Hoses,  Fittings,  and  Fuel  Line 
Assemblies  by  Recirculation,"  1997,  (Docket  EPA- 
HQ-OAR-2004 -0008-01 78). 
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the  fuel.  Note  that  the  test  fuel,  test 
temperatures,  and  preconditioning  soak 
described  above  will  still  apply. 

Because  permeation  increases  with 
temperature  we  will  accept  data 
collected  at  higher  temperatures  (greater 
than  23  °C)  for  a  demonstration  of 
compliance. 

For  portable  marine  fuel  tanks,  the 
fuel  line  assembly  from  the  engine  to 
the  fuel  tank  typically  includes  two 
sections  of  fuel  line  with  a  primer  bulb 
in  between  and  quick-connect 
assemblies  on  either  end.  We  are 
adopting  a  provision  to  allow 
manufacturers  to  test  a  full  assembly  as 
a  single  fuel  line  to  simplify  testing  for 
these  fuel  line  assemblies  (see 
§  1060.102).  This  gives  manufacturers 
the  flexibility  to  use  a  variety  of 
materials  as  needed  for  performance 
reasons  while  meeting  the  fuel  line 
permeation  standard  for  the  fully 
assembled  product.  Measured  values 
will  be  based  on  the  total  measured 
permeation  divided  by  the  total  internal 
surface  area  of  the  fuel  line  assembly. 
However,  where  it  is  impractical  to 
calculate  the  internal  surface  area  of 
individual  parts  of  the  assembly,  such 
as  a  primer  bulb,  we  will  allow  a 
simplified  calculation  that  treats  the  full 
assembly  as  a  straight  fuel  line.  This 
small  inaccuracy  will  cause  reported 
emission  levels  (in  g/m2/day)  to  be 
slightly  higher  so  it  will  not  jeopardize 
a  manufacturer’s  effort  to  demonstrate 
compliance  with  the  applicable 
standard. 

(2)  Fuel  Tank  Permeation  Testing 
Procedures 

The  new  test  procedure  for  fuel  tank 
permeation  includes  preconditioning, 
durability  simulation,  and  a  weight-loss 
permeation  test  (see  §  1060.520).  The 
preconditioning  and  the  durability 
testing  may  be  conducted 
simultaneously;  manufacturers  must  put 
the  tank  through  durability  testing  while 
the  tank  is  undergoing  its 
preconditioning  fuel  soak  to  reach  a 
stabilized  permeation  level. 

(a)  Test  Fuel 

Similar  to  the  new  fuel  line  testing 
procedures,  we  are  requiring  the  use  of 
a  test  fuel  containing  10  percent  ethanol 
to  help  ensure  in-use  emission 
reductions  with  the  full  range  of  in-use 
fuels.  Specifically,  we  are  requiring  the 
use  of  IE10  as  the  test  fuel  which  is 
made  up  of  90  percent  certification 
gasoline  and  10  percent  ethanol  by 
volume.  This  is  the  same  test  fuel 
specified  for  testing  fuel  tanks  for 
recreational  vehicles.  In  addition,  IE10 
is  representative  of  in-use  test  fuels.  We 
are  allowing  Fuel  CE10  as  an  alternative 


test  fuel.  Data  in  Chapter  5  of  the  Final 
RIA  suggest  that  fuel  tank  permeation 
tends  to  be  somewhat  higher  on  CE10 
than  IE10,  so  testing  on  CE10  should  be 
an  acceptable  demonstration  of 
compliance. 

We  are  finalizing  specifications  for 
fuel  ethanol  blended  into  test  gasoline 
based  on  standard  industry  practice. 
Specifically,  we  are  incorporating  by 
reference  ASTM  D4806-07  which 
specifies,  among  other  things, 
acceptable  denaturants  and  maximum 
water  content. 

(b)  Preconditioning  Fuel  Soak 

Before  permeation  testing,  the  fuel 
tank  must  be  preconditioned  by 
allowing  it  to  sit  with  fuel  inside  until 
the  hydrocarbon  permeation  rate  has 
stabilized.  Under  this  step,  we  are 
requiring  that  the  fuel  tank  be  filled 
with  test  fuel  and  soaked — either  for  20 
weeks  at  28  ±  5  °C  or  for  10  weeks  at 
43  ±  5  °C.  Either  of  these  approaches 
should  adequately  stabilize  permeation 
rates  for  most  materials.  However, 
manufacturers  may  need  a  longer  soak 
period  to  stabilize  the  permeation  rate 
for  certain  fuel  tank  designs,  consistent 
with  good  engineering  judgment. 

The  tank  will  have  to  be  sealed  during 
this  fuel  soak  and  any  components  that 
are  directly  mounted  to  the  fuel  tank, 
such  as  a  fuel  cap,  must  be  attached. 
Other  openings,  such  as  fittings  for  fuel 
lines,  openings  for  grommets,  or 
petcocks,  will  be  sealed  with 
impermeable  plugs  (or  left  unmachined 
so  there  is  no  hole  in  the  tested 
configuration).  In  addition,  if  there  is  a 
vent  path  through  the  fuel  cap,  that  vent 
path  may  be  sealed.  Alternatively,  the 
opening  could  be  sealed  for  testing  and 
the  fuel  cap  tested  separately  for 
permeation  (discussed  below).  If  the 
fuel  cap  is  not  directly  mounted  on  the 
fuel  tank  (i.e.,  the  fuel  tank  is  designed 
to  have  a  separate  fill  neck  between  the 
fuel  cap  and  the  tank),  the  tank  may  be 
sealed  with  something  other  than  a 
production  fuel  cap. 

If  the  test  fuel  is  dispensed  at  a 
temperature  below  the  soak 
temperature,  it  would  be  possible  for  the 
fuel  tank  to  pressurize  if  the  tank  were 
sealed  prior  to  the  fuel  temperature 
reaching  the  soak  temperature.  In  this 
case,  it  would  be  acceptable  to  allow 
reasonable  time  for  the  test  fuel  to 
approach  the  soak  temperature,  prior  to 
sealing,  to  prevent  over-pressurization 
of  the  fuel  tank.  To  prevent  gross 
evaporation  of  fuel  vapors  during  this 
period,  the  venting  of  the  tank  should  be 
no  greater  than  needed  to  prevent  over- 
pressurization  of  the  fuel  tank.  The' 
regulation  specifies  that  the  fuel  tank 
must  be  sealed  within  a  maximum  of 


eight  hours  after  refueling. 

Manufacturers  should  also  take  steps  to 
minimize  vapor  losses  during  the  time 
that  the  fuel  is  warming,  such  as  leaving 
the  fuel  cap  loosely  in  place  or  routing 
vapors  through  a  vent  line. 

Manufacturers  may  do  the  durability 
testing  described  below  during  the  time 
period  specified  for  preconditioning. 

The  time  spent  in  durability  testing  may 
count  as  preconditioning  time  as  long  as 
ambient  temperatures  are  within  the 
specified  limits  and  the  fuel  tank  has 
fuel  inside  the  entire  time.  During  the 
slosh  testing,  a  fuel  fill  level  of  40 
percent  will  be  considered  acceptable 
for  the  fuel  soak.  Otherwise,  we  are 
requiring  that  the  fuel  tank  be  filled  to 
nominal  capacity  during  the  fuel  soak. 

(c)  Durability  Tests 

We  are  adopting  three  tests  for  the 
evaluation  of  the  durability  of  fuel  tank 
permeation  controls:  (1)  Fuel  sloshing: 

(2)  pressure-vacuum  cycling;  and  (3) 
ultraviolet  exposure.  The  purpose  of 
these  deterioration  tests  is  to  help 
ensure  that  the  technology  is  durable 
under  the  wide  range  of  in-use  operating 
conditions.  For  sloshing,  the  fuel  tank 
must  be  filled  to  40-50  percent  capacity 
with  the  specified  test  fuel  and  rocked 
for  one  million  cycles.  Pressure-vacuum 
testing  must  consist  of  10,000  cycles 
between  -0.5  and  2.0  psi  with  a  cycle 
time  of  60  seconds.  These  two  new 
durability  tests  are  based  on  draft 
recommended  SAE  practice.107  The 
third  durability  test  is  intended  to  assess 
potential  impacts  of  ultraviolet  sunlight 
on  the  durability  of  surface  treatment.  In 
this  test,  the  tank  will  be  exposed  to 
ultraviolet  light  wavelength  ranging 
from  300  to  400  nanometers  with  an 
intensity  of  at  least  0.40  W-hr/m2/min 
on  the  tank  surface  for  450  hours. 
Alternatively,  the  tank  could  be  exposed 
to  direct  natural  sunlight  for  an 
equivalent  period  of  time. 

We  do  not  believe  the  durability 
testing  requirements  are  necessary  for 
all  fuel  tank  designs.  Therefore,  we  are 
excluding  metal  tanks  and  other  tanks 
using  direct  material  solutions  in  the 
molding  process  from  the  durability  test 
procedures.  However,  these  durability 
procedures  will  apply  to  fuel  tanks 
using  surface  treatments  or  post¬ 
processing  barrier  coatings  as  a 
permeation  barrier.  We  are  concerned 
that  improperly  applied  treatments  or 
coatings  may  deteriorate.  The  specified 
durability  demonstrations  are  necessary 
to  ensure  that  fuel  tanks  properly 


107  Draft  SAE  Information  Report  J1769,  “Test 
Protocol  for  Evaluation  of  Long  Term  Permeation 
Barrier  Durability  on  Non-Metallic  Fuel  Tanks,” 
(Docket  EPA-HQ-OAR-2004-0008-0195). 
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control  emissions  throughout  the  useful 
life. 

(d)  Weight-loss  Test 

Following  the  fuel  soak,  the  fuel  tank 
must  be  drained  and  refilled  with  fresh 
fuel  as  described  above.  The  permeation 
rate  from  the  fuel  tanks  are  determined 
by  comparing  mass  measurements  of  the 
fuel  tank  over  the  test  period  while 
ambient  temperatures  are  held  at  28  ±  2 
°C.  Testing  may  alternatively  be 
performed  at  40  ±  2  °C,  in  which  case 
a  higher  numerical  standard  applies. 

We  received  several  comments  that 
the  test  procedure  should  require  daily 
mass  measurements  similar  to  the 
procedures  required  by  CARB  in  TP- 
901.  We  agree  with  commenters  that 
making  daily  recordings  of  the  fuel  tank 
weight  is  consistent  with  good 
engineering  practices.  These  daily  mass 
measurements  can  be  used  to  determine 
the  stability  of  the  permeation  rate  of 
the  fuel  tank  and  can  help  identify  if 
anything  unusual  is  occurring  during 
the  test  such  as  a  lost  seal  during 
testing.  The  test  procedures  in  TP-901 
require  that  the  weight  loss  test 
continue  until  the  coefficient  of 
determination  (r2),  from  a  plot  of  the 
cumulative  daily  weight  loss  versus 
time  for  10  consecutive  24-hour  cycles, 
is  95  percent  or  greater.  (California  ARB 
mistakenly  refers  to  the  r2  value  as  the 
correlation  coefficient.)  We  believe  this 
approach  gives  testing  facilities 
flexibility  for  basing  the  length  of  the 
test  on  good  engineering  judgment 
rather  than  a  fixed  time  period.  We  are 
therefore  adopting  this  general  method 
of  using  daily  measurements  to 
determine  the  length  of  the  test,  with 
one  modification.  The  CARB  method 
would  require  test  facilities  to  make 
measurements  over  at  least  one 
weekend.  We  believe  weight  loss 
measurements  can  be  suspended  for 
short  periods  of  time  without  a  negative 
impact  on  the  test.  We  therefore  do  not 
require  that  the  11  weight  loss 
measurements  (including  the  0-hour 
measurement)  be  on  consecutive  days, 
provided  that  measurements  are  made 
on  at  least  five  different  days  of  any 
given  seven-day  period  of  the  test. 
Measurements  must  be  made  at  roughly 
the  same  time  on  each  test  day. 

A  change  in  atmospheric  pressure 
over  the  weeks  of  testing  can  affect  the 
accuracy  of  measured  weights  for  testing 
due  to  the  buoyancy  of  the  fuel  tank. 

The  buoyancy  effect  on  emission 
measurements  is  proportional  to  the 
volume  of  the  fuel  tank,  so  this 
procedure  is  appropriate  even  for  testing 
very  small  fuel  tanks.  To  address  this 
we  are  adopting  a  procedure  in  which 
a  reference  fuel  tank  is  filled  with  an 


amount  of  glass  bead  or  some  other  inert 
material  such  that  the  weight  of  the 
reference  tank  is  approximately  the 
same  as  the  total  weight  of  the  test  tank. 
The  reference  tank  is  used  to  zero  the 
scale  before  measuring  the  weight  of  the 
test  tank.  This  will  result  in  measured 
and  reported  values  representing  the 
change  in  mass  from  permeation  losses 
rather  than  a  comparison  of  absolute 
masses.  This  is  similar  to  an  approach 
in  which  weighing  will  determine 
absolute  masses  with  a  mathematical 
correction  to  account  for  the  effects  of 
buoyancy.  We  believe  the  specified 
approach  is  better  because  it  minimizes 
the  possibility  of  introducing  or 
propagating  error. 

We  are  allowing  permeation 
measurements  for  certification  using 
alternative  equipment  and  procedures 
that  provide  equivalent  results.  To  use 
these  alternative  methods, 
manufacturers  would  first  need  to  get 
our  approval.  An  example  of  an 
alternative  weight-loss  measurement 
procedure  would  be  to  test  the  fuel  tank 
in  a  SHED  and  determine  the 
permeation  by  measuring  the 
concentration  of  hydrocarbons  in  the 
enclosure.  In  the  case  of  SHED  testing, 
the  manufacturer  would  need  to 
demonstrate  that  it  is  correctly 
accounting  for  the  ethanol  content  in 
the  fuel. 

(e)  Fuel  Cap  Permeation  Testing 

As  discussed  above,  manufacturers 
have  the  option  to  test  the  fuel  cap 
separately  from  the  tank  and  combine 
the  results  to  determine  the  total  tank 
permeation  rate.  In  this  case,  the 
permeation  test  must  be  performed  as 
described  above  except  that  the  fuel  cap 
will  be  mounted  on  an  impermeable 
reservoir  such  as  a  metal  or  glass  tank. 
The  volume  of  the  test  reservoir  must  be 
at  least  one  liter  to  ensure  sufficient  fuel 
vapor  exposure.  We  are  requiring  that 
the  “tank”  surface  area  for  calculating 
the  results  will  be  the  smallest  inside 
the  cross  sectional  area  of  the  opening 
on  which  the  cap  is  mounted.  The  fuel 
cap  will  need  to  be  tested  in 
conjunction  with  a  representative 
gasket.  In  the  case  where  the  vent  path 
is  through  grooves  in  the  gasket,  another 
gasket  of  the  same  material  and 
dimensions,  without  the  vent  grooves, 
may  be  used.  In  the  case  where  the  vent 
is  through  the  cap,  that  vent  must  be 
sealed  for  testing.  Alternatively, 
manufacturers  may  use  the  default  cap 
permeation  rate  described  in  Section 
IV.F.8. 

Handheld  equipment  manufacturers 
commented  that  fuel  caps  should  be 
subject  to  durability  testing  and 
recommended  that  the  cap  should  be 


subjected  to  300  on-off  cycles  as  a 
durability  test.108  For  handheld 
products,  data  in  the  Final  RIA  suggests 
that  rubber  fuel  cap  seals  may 
contribute  a  significant  portion  of  the 
permeation  measured  in  the  fuel  tank 
permeation  test.  We  are  concerned  that 
a  coating  used  on  the  gaskets  to  reduce 
the  measured  permeation  during  the  test 
may  wear  off  during  in-use  operation. 

We  are  therefore  adopting  this 
additional  durability  testing  for  fuel 
caps  on  handheld  tanks. 

Handheld  equipment  manufacturers 
also  commented  that  cold-weather 
products  cannot  use  existing  low 
permeation  rubbers  for  their  seals  due  to 
potential  dynamic  cracking  issues  at 
very  low  temperatures.  In  addition, 
materials  used  today  degrade  after  a 
year  of  exposure  to  fuel  containing 
ethanol.  While  this  does  not  appear  to 
lead  to  fuel  leakage,  data  in  the  Final 
RIA  suggest  that  this  degradation  may 
have  a  large  effect  on  tank  permeation. 
To  address  this  issue,  EPA  intends  to 
conduct  a  technical  study  of  cold- 
weather  fuel  cap  seals.  For  this  final 
rule  we  are  adopting  an  allowance  for 
manufacturers  to  specify  rubber  fuel  cap 
seals  on  cold-weather  equipment  as 
maintenance  items.  These  seals  could 
therefore  be  replaced  prior  to  the  fuel 
preconditioning  soak  when  permeation 
testing  is  performed  on  in-use  fuel  tanks 
if  the  seals  are  more  than  one  year  old. 

If  the  technical  study  or  other 
information  reveals  that  a  fuel  resistant 
material  or  other  solution  can  safely  be 
used  in  cold-weather  applications,  we 
will  consider  removing  the  provision 
allowing  manufacturers  to  identify 
gasket  replacement  as  a  scheduled 
maintenance  item  in  the  application  for 
certification. 

(3)  Diurnal  Emission  Testing  Procedures 

The  new  test  procedure  for  diurnal 
emissions  from  installed  marine  fuel 
tanks  involves  placing  the  fuel  tank  in 
a  SHED,  varying  the  fuel  temperature 
over  a  prescribed  profile,  and  measuring 
the  hydrocarbons  escaping  from  the  fuel 
tank  (see  §  1060.525).  The  final  results 
are  reported  in  grams  per  gallon  where 
the  grams  are  the  mass  of  hydrocarbons 
escaping  from  the  fuel  tank  over  24 
hours  and  the  gallons  are  the  nominal 
fuel  tank  capacity.  The  new  test 
procedure  is  derived  from  the 
automotive  evaporative  emission  test 


ios“C)PEi  HHPC  Comments  on  EPA  Proposed 
Phase  3  Rule  for  HH  Fuel  Tank  Permeation,” 
Outdoor  Power  Equipment  Institute,  February  5, 
2008. 
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with  modifications  specific  to  marine 
applications.109 

(a)  Temperature  Profile 

We  believe  it  is  appropriate  to  base 
diurnal  measurements  on  a  summer  day 
with  ambient  temperatures  ranging  from 
72  to  96  °F  (22.2  to  35.6  °C).  This 
temperature  profile,  which  is  also  used 
for  automotive  testing,  represents  a  hot 
summer  day  when  ground-level  ozone 
formation  is  most  prominent.  Due  to  the 
thermal  mass  of  the  fuel  and,  in  some 
cases,  the  inherent  insulation  provided 
by  the  boat  hull,  the  fuel  temperatures 
would  cover  a  narrower  range.  Data 
presented  in  Chapter  5  of  the  Final  RIA 
suggest  that  the  fuel  temperature  in  an 
installed  marine  fuel  tank  will  see  a 
total  change  of  about  half  the  ambient 
temperature  swing.  We  are  therefore 
adopting  a  test  temperature  range  of  78 
to  90  °F  (25.6  to  32.2  °C)  for  installed 
marine  fuel  tanks.  This  testing  is  based 
on  fuel  temperature  instead  of  ambient 
temperature. 

We  are  adopting  an  alternative, 
narrower  temperature  range  for  fuel 
tanks  installed  in  nontrailerable  boats  (> 
26  ft.  in  length  or  >  8.5  ft.  in  width). 

Data  presented  in  Chapter  5  of  the  Final 
RIA  suggest  that  the  fuel  temperature 
swing  for  a  boat  stored  in  the  w^ater  is 
about  20  percent  of  the  ambient 
temperature  swing.  Based  on  this 
relationship,  we  are  adopting  an 
alternative  temperature  cycle  for  tanks 
installed  in  nontrailerable  boats  of  81.6 
to  86.4  °F  (27.6  to  30.2  °C).  This 
alternative  temperature  cycle  is 
associated  with  an  alternative  standard 
as  described  in  Section  VI. C. 3. 

Diurnal  emission  measurements  for 
cars  include  a  three-day  temperature 
cycle  to  ensure  that  the  carbon  canister 
can  hold  at  least  three  days  of  diurnal 
emissions  without  substantial  escape  of 
hydrocarbon  vapors  to  the  atmosphere. 
For  marine  vessels  using  carbon 
canisters  as  a  strategy  for  controlling 
evaporative  emissions,  we  are  also 
requiring  a  three-day  cycle  in  this  final 
rule.  In  the  automotive  test,  the  canister 
is  loaded  and  then  purged  by  the  engine 
during  a  warm-up  drive  before  the  first 
day  of  testing.  We  are  adopting  a 
different  approach  for  marine  vessels 
because  we  anticipate  that  canisters  on 
marine  applications  will  be  passively 
purged.  Before  the  first  day  of  testing, 
the  canister  would  be  loaded  to  its 
working  capacity  and  then  run  over  the 
diurnal  test  temperature  cycle,  starting 
and  ending  at  the  lowest  temperature,  to 
allow  one  day  of  passive  purging.  The 
test  result  would  then  be  based  on  the 


109  See  40  CFR  part  86,  subpart  B,  for  the 
automotive  evaporative  emission  test  procedures. 


highest  recorded  value  during  the 
following  three  days. 

For  fuel  systems  using  a  sealed 
system,  we  believe  a  three-day  test  will 
not  be  necessary.  In  this  case,  the  fuel 
tank  would  be  sealed  once  the  fuel 
reaches  equilibrium  at  the  starting 
temperature  for  testing.  The  SHED 
would  then  be  purged  and  the  test 
would  consist  of  a  single  run  through 
the  diurnal  temperature  cycle.  We  are 
establishing  this  one-day  test  for  the 
following  technologies:  sealed  systems, 
sealed  systems  with  a  pressure-relief 
valve,  limiting  flow  orifices,  bladder 
fuel  tanks,  and  sealed  fuel  tanks  with  a 
volume-compensating  air  bag. 

(b)  Test  Fuel 

Consistent  with  the  automotive  test 
procedures,  we  are  specifying  a  gasoline 
test  fuel  with  a  nominal  volatility  of  9 
psi.110  We  are  not  requiring  that  the  fuel 
used  in  diurnal  emission  testing  include 
ethanol  for  two  reasons.  First,  we  do  not 
believe  that  ethanol  affects  the  diurnal 
emissions  or  control  effectiveness  other 
than  the  effect  that  ethanol  in  the  fuel 
may  have  on  fuel  volatility.  Second,  in 
many  areas  of  the  country,  in-use  fuels 
containing  ethanol  are  blended  in  such 
a  way  as  to  control  for  ethanol  effects  in 
order  to  meet  fuel  volatility 
requirements. 

Diurnal  emissions  from  vented 
systems  arei^function  not  only  of 
temperature  and  fuel  volatility,  but  also 
of  the  size  of  the  vapor  space  in  the  fuel 
tank.  Consistent  with  the  automotive 
procedures,  we  are  requiring  that  the 
fuel  tank  be  filled  at  the  start  of  the  test 
to  40  percent  of  its  nominal  capacity. 
Nominal  capacity  is  defined  as  the  fuel 
tank’s  volume  as  specified  by  the  fuel 
tank  manufacturer,  using  at  least  two 
significant  figures,  based  on  the 
maximum  volume  of  fuel  the  tank  can 
hold  with  standard  refueling 
techniques.  The  “permanent”  vapor 
space  above  a  fuel  tank  that  has  been 
filled  to  capacity  should  not  be 
considered  as  part  of  the  fuel  tank’s 
nominal  capacity. 

(c)  Fuel  Tank  Configuration 

The  majority  of  marine  fuel  tanks  are 
made  of  plastic.  Plastic  fuel  tanks 
designed  to  meet  our  new  standards  will 
still  be  expected  to  have  some  amount 
of  permeation.  However,  the  effect  of 
permeation  on  the  test  results  should  be 
very  small  if  the  test  tank  was  a  new 
model  that  had  not  been  previously 
exposed  to  fuel.  For  fuel  tanks  that  have 
reached  a  stabilized  permeation  rate 


110  Volatility  is  specified  based  on  a  procedure 
known  as  Reid  Vapor  Pressure  (see  ASTM  D  323- 
99a). 


(such  as  testing  on  in-use  tanks),  we 
believe  it  is  appropriate  to  correct  for 
permeation.  The  regulation  specifies 
that  manufacturers  may  measure  the 
permeation  rate  and  subtract  it  from  the 
final  diurnal  test  result.  The  fuel  tank 
permeation  rate  would  be  measured 
with  the  established  procedure  for 
measuring  permeation  emissions,  except 
that  the  fuel  for  testing  (including 
preconditioning)  would  be  the  same  as 
that  used  for  diurnal  emission  testing 
and  the  permeation  testing  must  occur 
at  a  nominal  ambient  temperature  of 
28°C.  This  test  measurement  would 
have  to  be  made  just  before  the  diurnal 
emission  test  to  ensure  that  the 
permeation  rate  does  not  change 
significantly  over  the  course  of  the 
diurnal  emission  measurement.  In  no 
case  will  we  allow  a  permeation 
correction  higher  than  that 
corresponding  to  the  applicable 
permeation  standard  for  a  tank  with  a 
given  inside  surface  area.  Because  not 
correcting  for  permeation  represents  the 
worst-case  test  result,  we  will  accept 
data  from  manufacturers  in  which  no 
permeation  correction  is  applied. 

As  with  the  permeation  test 
procedures,  a  manufacturer  may  request 
EPA  approval  of  an  alternative  method 
provided  that  this  method  provides 
measurements  that  are  equivalent  to  the 
primary  method. 

F.  Certification  and  Compliance 
Provisions 

Sections  VII  and  VIII  of  the  preamble 
to  the  proposed  rule  describe  several 
general  provisions  for  certifying 
emission  families  and  meeting  other 
regulatory  requirements.  This  section 
notes  several  particulars  for  applying 
these  general  provisions  to  evaporative 
emissions. 

Marine  vessels  do  not  always  include 
installed  fuel  systems.  Manufacturers  of 
vessels  without  installed  fuel  systems 
do  not  have  the  ability  to  control  engine 
or  fuel  system  design  parameters.  We 
are  therefore  excluding  vessels  that  do 
not  have  installed  fuel  systems  from  the 
new  standards  (see  §  1045.5).  As  a 
result,  it  is  necessary  for  us  to  treat 
manufacturers  of  uninstalled  fuel- 
system  components  as  the  equipment 
manufacturer  with  respect  to 
evaporative  emission  standards.  This 
includes  manufacturers  of  outboard 
engines  (including  any  fuel  lines  or  fuel 
tanks  produced  with  the  engine), 
portable  fuel  tanks,  and  the  fuel  line 
assembly  (including  fuel  line,  primer 
bulb,  and  connectors). 

For  ease  of  reference,  Small  SI 
equipment  manufacturers,  Marine  SI 
boat  builders,  and  manufacturers  of 
portable  marine  fuel  tanks  (and 
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associated  fuel-system  components)  are 
all  referred  to  as  equipment 
manufacturers  in  this  section. 

(1)  Liability  for  Certification  and 
Compliance 

The  new  standards  for  fuel  lines  and 
fuel  tanks  apply  to  any  such 
components  that  are  used  with  or 
intended  to  be  used  with  Small  SI 
engines  or  Marine  SI  engines  (see 
§  1060.1  and  §  1060.601).  Section  VI.C 
describes  for  each  standard  which 
manufacturer  is  expected  to  certify. 

In  most  cases,  nonroad  standards 
apply  to  the  manufacturer  of  the  engine 
or  the  manufacturer  of  the  nonroad 
equipment.  Here,  the  products  subject  to 
the  standards  (fuel  lines  and  fuel  tanks) 
are  typically  manufactured  by  a 
different  manufacturer.  In  most  cases 
the  engine  manufacturers  do  not 
produce  complete  fuel  systems  and 
therefore  are  not  in  a  position  to  do  all 
the  testing  and  certification  work 
necessary  to  cover  the  whole  range  of 
products  that  will  be  used.  We  are 
therefore  providing  an  arrangement  in 
which  manufacturers  of  fuel-system 
components  are  in  most  cases  subject  to 
the  standards  and  are  subject  to 
certification  and  other  compliance 
requirements  associated  with  the 
applicable  standards.  We  are  prohibiting 
the  introduction  into  commerce  of 
noncompliant  fuel-system  components 
that  are  intended  for  installation  in 
Small  SI  equipment  or  Marine  SI  vessels 
unless  the  component  manufacturer 
either  certifies  the  component  or  has  a 
contractual  arrangement  with  each 
equipment  manufacturer  using  its 
products  that  the  equipment 
manufacturer  will  certify  those 
components.  As  a  matter  of  good 
practice,  any  components  not  intended 
for  installation  in  Small  SI  equipment  or 
Marine  SI  vessels  should  be  labeled 
accordingly  to  prevent  the  possibility  of 
improper  installation. 

As  described  in  Section  VI. D, 
component  manufacturers  generally 
certify  their  products  using  measured 
emission  levels  showing  that  the 
components  meet  the  applicable 
emission  standard.  In  the  case  of 
permeation  standards  for  fuel  tanks, 
component  manufacturers  may 
alternatively  certify  to  an  FEL  above  or 
below  the  standard.  If  any  fuel  tank 
manufacturer  certifies  using  an  FEL,  the 
FEL  becomes  the  emission  standard  for 
that  emission  family  for  all  practical 
purposes.  The  fuel  tank  manufacturer 
will  have  the  option  to  certify  to  an  FEL 
above  or  below  the  standard,  but  will 
not  be  required  to  meet  any  overall 
average  or  maintain  a  positive  balance 
of  credits  for  their  products.  This  is  to 


facilitate  the  use  of  ABT  by  equipment 
manufacturers,  which  must  balance 
their  positive  and  negative  credits,  as 
discussed  below. 

Equipment  manufacturers  are  subject 
to  all  the  new  evaporative  emission 
standards.  This  applies  for  the  general 
standards  described  above  with  respect 
to  fuel  caps,  miscellaneous  fuel-system 
components,  and  refueling  (see 
§  1060.101(f)).  These  standards 
generally  depend  on  design 
specifications  rather  than  emission 
measurements,  so  we  believe  it  is 
appropriate  to  simply  deem  these 
products  to  be  certified  if  they  are 
designed  and  produced  to  meet  the 
standards  we  specify.  The  equipment 
manufacturer  will  also  need  to  keep 
records  of  the  components  used  (see 
§  1060.210).  This  will  allow  us,  by 
operation  of  the  regulation,  to  have 
certified  products  without  requiring  the 
paperwork  burden  associated  with 
demonstrating  compliance  with  these 
relatively  straightforward  specifications. 
Manufacturers  could  optionally  apply 
for  and  receive  a  certificate  of 
conformity  with  respect  to  these  general 
standards,  but  this  is  not  necessary  and 
we  will  expect  this  to  be  a  rare 
occurrence. 

Equipment  manufacturers  will  also  be 
subject  to  all  the  new  permeation, 
diurnal,  and  running  loss  standards  that 
apply.  Equipment  manufacturers  may 
comply  with  requirements  related  to 
evaporative  emission  standards  in  three 
different  situations.  First,  equipment 
manufacturers  might  install  only 
components  certified  by  the  component 
manufacturer,  without  using  emission 
credits.  In  this  case  all  the  components 
must  meet  the  emission  standard  or 
have  an  FEL  below  the  standard. 
Manufacturers  of  Marine  SI  vessels  will 
be  subject  to  the  fuel  line  and  fuel  tank 
standards  (including  diurnal  standards), 
but  will  be  able  to  satisfy  their 
requirements  by  using  certified 
components.  Such  a  vessel 
manufacturer  will  generally  need  to  use 
certified  components,  add  an  emission 
label,  and  follow  any  applicable 
emission-related  installation 
instructions  to  ensure  that  certified 
components  are  properly  installed.  This 
is  similar  to  an  equipment  manufacturer 
that  is  required  to  properly  install 
certified  engines  in  its  equipment, 
except  that  the  equipment  manufacturer 
must  meet  general  design  standards  and 
shares  the  liability  for  meeting  emission 
standards.  We  are  requiring 
manufacturers  of  Small  SI  equipment  to 
certify  with  respect  to  evaporative 
emission  standards  even  if  they  use 
certified  components,  largely  because 


they  are  still  responsible  for  running 
loss  requirements. 

Second,  equipment  manufacturers 
may  be  required  to  certify  certain 
components  based  on  contractual 
arrangements  with  the  manufacturer  of 
those  components.  In  this  case,  the 
equipment  manufacturer’s  certification 
causes  the  component  manufacturer  to 
no  longer  be  subject  to  the  standard. 

This  approach  might  involve  the 
equipment  manufacturer  relying  on  test 
data  from  the  component  manufacturer. 
The  equipment  manufacturer  might  also 
be  producing  its  own  fuel  tanks  for 
installation  in  its  equipment,  in  which 
case  it  will  be  subject  to  the  standards 
and  all  requirements  related  to 
certification  and  compliance.  In  either 
case,  the  equipment  manufacturer  will 
take  on  all  the  responsibilities 
associated  with  certification  and 
compliance  with  respect  to  those 
components. 

Third,  equipment  manufacturers  may 
comply  with  evaporative  emission 
requirements  by  using  certified 
components,  some  of  which  are  certified 
to  an  FEL  above  the  standard.  The 
equipment  manufacturer  would  then 
comply  based  on  emission  credits.  In 
this  case,  the  equipment  manufacturer 
takes  on  all  the  certification  and 
compliance  responsibilities  with  respect 
to  any  fuel  tanks  that  are  part  of  the 
equipment  manufacturer’s  emission 
credit  calculations.  Equipment 
manufacturers  will  generally  use  only 
certified  components  for  meeting 
evaporative  emission  requirements,  but 
they  might  also  hold  the  certificate  for 
such  components.  For  purposes  of 
certification,  equipment  manufacturers 
will  not  need  to  submit  new  test  data  if 
they  use  certified  components. 
Equipment  manufacturers  must  make  an 
annual  accounting  to  demonstrate  a  net 
balance  of  credits  for  the  model  year. 
Under  this  approach,  the  fuel  tank 
manufacturer  will  continue  to  be  subject 
to  the  standards  for  its  products  and  be 
required  to  meet  the  certification  and 
compliance  responsibilities  related  to 
the  standard.  However,  as  in  the  first 
option,  the  fuel  tank  manufacturer  will 
not  he  required  to  meet  any  averaging 
requirements  or  be  required  to  use 
emissions  credits.  Where  equipment 
manufacturers  use  ABT  with  fuel  tanks 
that  have  already  been  certified  by  the 
component  manufacturer,  there  would 
be  overlapping  certifications  between 
the  two  parties.  We  address  this  by 
specifying  that  all  parties  are 
responsible  for  meeting  applicable 
requirements  associated  with  the 
standards  to  which  they  have  certified, 
but  if  any  specific  requirement  is  met  by 
one  company,  we  will  consider  the 
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requirement  to  be  met  for  all  companies 
(see  §  1060.5).  For  example,  either  the 
component  manufacturer  or  the 
equipment  manufacturer  could  honor 
warranty  claims,  but  we  may  hold  both 
companies  responsible  for  the  violation 
if  there  is  a  failure  to  meet  warranty 
obligations. 

Similarly,  if  we  find  that  new 
equipment  is  sold  without  a  valid 
certificate  of  conformity  for  the  fuel 
lines  or  fuel  tanks,  then  the  equipment 
manufacturer  and  all  the  affected  fuel- 
system  manufacturers  subject  to  the 
standards  will  be  liable  for  the 
noncompliance  (see  §  1060.601). 

Liability  for  recall  of  noncompliant 
products  will  similarly  fall  to  any 
manufacturer  whose  product  is  subject 
to  the  standard,  as  described  above.  If 
more  than  one  manufacturer  is  subject 
to  the  standards  for  a  noncompliant 
product,  we  will  have  the  discretion  to 
assign  recall  liability  to  any  one  of  those 
manufacturers.  In  assigning  this 
liability,  we  will  generally  consider 
factors  such  as  which  manufacturer  has 
substantial  manufacturing  responsibility 
and  which  manufacturer  holds  the 
certificate  (see  §  1060.5).  However,  we 
may  hold  equipment  manufacturers 
liable  for  recall  even  if  they  do  not 
manufacture  or  certify  the  defective 
product.  This  will  generally  be  limited 
to  cases  where  the  component 
manufacturer  is  unavailable  to  execute 
any  remedial  action.  For  example,  if  a 
foreign  component  manufacturer 
discontinues  their  participation  in  the 
U.S.  market  or  a  component 
manufacturer  goes  out  of  business,  we 
will  turn  to  the  equipment 
manufacturer. 

(2)  Regulatory  Requirements  Related  to 
Certification 

The  established  provisions  for 
implementing  exhaust  emission 
standards  apply  similarly  for 
evaporative  emission  standards; 
however,  because  the  control 
technologies  are  very  different,  these 
requirements  require  further 
clarification.  For  example,  scheduled 
maintenance  is  an  important  part  of 
certifying  engines  to  exhaust  emission 
standards.  However,  there  is  little  or  no 
maintenance  involved  for  the  expected 
technologies  for  controlling  evaporative 
emissions.  The  regulations  still  require 
manufacturers  to  identify  specified 
maintenance  procedures,  if  there  are 
any,  but  there  are  no  specific  limitations 
on  the  maintenance  intervals  and  there 
is  no  distinction  for  emission-related 
maintenance.  Manufacturers  may  not  do 
any  maintenance  during  testing  for 
certification.  (See  §  1060.125  and 
§  1060.235.)  We  also  do  not  expect  that 


emission-related  warranty  claims  will 
be  common,  but  we  are  requiring  a  two- 
year  period  for  emission-related 
warranties  with  respect  to  evaporative 
emission  controls. 

Similarly,  we  do  not  expect 
manufacturers  to  use  evaporative 
emission  control  technologies  that 
involve  adjustable  parameters  or 
auxiliary  emission  control  devices. 
Technologies  that  control  evaporative 
emissions  are  generally  passive  designs 
that  prevent  vapors  from  escaping,  in 
contrast  to  the  active  systems  engines 
used  to  control  exhaust  emissions.  The 
regulations  state  the  basic  expectation 
that  systems  must  comply  with 
standards  throughout  any  adjustable 
range  without  auxiliary  emission 
control  devices,  but  it  is  clear  that  these 
provisions  will  not  apply  to  most 
evaporative  systems.  We  also  do  not 
allow  emission  control  strategies  that 
cause  or  contribute  to  an  unreasonable 
risk  to  public  health  or  welfare  or  that 
involve  defeat  devices.  While  these  are 
additional  statutory  provisions  that  are 
meaningful  primarily  in  the  context  of 
controlling  exhaust  emissions,  we  are 
including  them  for  evaporative 
emissions  for  completeness  (see 
§  1060.101).  This  also  addresses  the 
possibility  that  future  technologies  may 
be  different  in  a  way  that  makes  these 
provisions  more  meaningful. 

The  testing  specified  for  certifying 
fuel  systems  to  the  evaporative  emission 
standards  includes  measurements  for 
evaluating  the  durability  of  emission 
control  technologies  where  appropriate. 
While  we  adopted  evaporative 
requirements  for  recreational  vehicles 
relying  on  a  testing  approach  that  used 
deterioration  factors,  we  believe  it  is 
more  appropriate  to  incorporate  the 
durability  testing  for  each  family 
directly.  Therefore,  no  requirement  (or 
opportunity)  exists  for  generating 
deterioration  factors  for  any  evaporative 
emission  standard. 

We  are  requiring  that  component 
manufacturers  label  the  fuel  lines,  fuel 
tanks,  and  other  fuel-system 
components  that  they  certify  (see 
§  1060.137).  These  labels  generally 
identify  the  manufacturer,  the 
applicable  emission  standard  (or  Family 
Emission  Limit),  and  family 
identification.  We  are  including  a 
provision  to  allow  manufacturers  to  use 
an  abbreviated  code  that  would  allow 
for  referring  to  the  information  filed  for 
certification  under  the  engine  family 
name.  Manufacturers  may  also  design 
their  fuel  lines  to  include  a  continuous 
stripe  or  other  pattern  to  help  identify 
the  particular  type  or  grade  of  fuel  line. 
This  would  be  in  addition  to  the  other 
labeling  requirements. 


Engine  or  equipment  manufacturers 
must  also  add  an  emission  control 
information  label  to  identify  the 
evaporative  emission  controls  (see 
§  1060.135).  If  engine,  equipment,  or 
vessel  manufacturers  also  certify  fuel- 
system  components  separately,  they 
may  include  that  additional  information 
in  a  combined  label.  If  the  equipment  is 
produced  by  the  same  company  that 
certifies  the  engine  for  exhaust 
standards,  the  emission  control 
information  label  for  the  engine  may 
include  all  the  appropriate  information 
related  to  evaporative  emissions. 

While  we  are  not  adopting  specific 
requirements  for  manufacturers  to 
evaluate  production-line  or  in-use 
products,  we  require  that  manufacturers 
set  up  their  own  quality  plan  for 
evaluating  their  products  to  ensure 
compliance.  Also,  wre  may  pursue 
testing  of  certified  products  to  evaluate 
compliance  with  evaporative  emission 
standards  (see  §  1060.301). 

(3)  Emission  Families 

To  certify  equipment  or  components, 
manufacturers  will  first  define  their 
emission  families.  This  is  generally 
based  on  selecting  groups  of  products 
that  have  similar  emission 
characteristics  throughout  the  useful  life 
(see  §  1060.230).  For  example,  fuel  tanks 
could  be  grouped  together  if  they  were 
made  of  the  same  material  (including 
consideration  of  additives  such  as 
pigments,  plasticizers,  and  UV 
inhibitors  that  are  expected  to  affect 
emissions)  and  the  same  control 
technology.  For  running  loss  control  for 
nonhandheld  Small  SI  engines  and 
equipment,  emission  families  are  based 
on  tbe  selected  compliance 
demonstration.  For  example,  certifying 
manufacturers  may  have  one  emission 
family  for  all  their  products  that  vent 
fuel  vapors  to  the  engine’s  air  intake 
system. 

The  manufacturer  selects  a  single 
product  from  the  emission  family  for 
certification  testing.  This  product  will 
be  the  one  that  is  most  likely  to  exceed 
the  applicable  emission  standard.  For 
instance,  the  “worst-case”  fuel  tank  in 
a  family  of  monolayer  tanks  will  likely 
be  the  tank  with  the  thinnest  average 
wall  thickness.  For  fuel  lines  or  co¬ 
extruded  fuel  tanks  with  a  permeation 
barrier  layer,  the  worst-case 
configuration  may  be  the  one  with  the 
thinnest  barrier. 

Testing  with  those  products,  as 
specified  above,  will  need  to  meet 
applicable  emission  standards.  The 
manufacturer  then  sends  us  an 
application  for  certification.  After 
reviewing  the  information  in  the 
application  to  verify  that  the 
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manufacturer  demonstrates  compliance  - 
with  all  applicable  requirements,  we 
will  issue  a  certificate  of  conformity 
allowing  equipment  manufacturers  to 
introduce  into  commerce  certified 
components  or  equipment. 

(4)  Compliance  Provisions  From  40  CFR 
Part  1068 

We  are  applying  the  provisions  of  40 
CFR  part  1068  to  Small  SI  and  Marine 
SI  engines,  equipment,  and  vessels.  This 
section  describes  how  some  of  the 
provisions  of  part  1068  apply 
specifically  with  respect  to  evaporative 
emissions. 

The  provisions  of  §  1068.101  prohibit 
introducing  into  commerce  new 
nonroad  engines  and  equipment  unless 
they  are  covered  by  a  certificate  of 
conformity  and  labeled  appropriately. 
Section  VI.F.l  describes  the 
responsibilities  for  engine  ~ 
manufacturers,  equipment 
manufacturers,  and  manufacturers  of 
fuel-system  components  with  respect  to 
the  prohibition  against  introducing 
uncertified  products  into  commerce.  In 
the  case  of  portable  marine  fuel  tanks 
and  outboard  engines,  there  is  no 
equipment  manufacturer  so  we  are 
treating  manufacturers  of  these  items  as 
equipment  manufacturers  relative  to 
this  prohibition. 

While  engine  rebuilding  or  extensive 
engine  maintenance  is  commonplace  in 
the  context  of  exhaust  emission 
controls,  there  is  very  little  analogous 
servicing  related  to  evaporative 
emission  controls.  Nevertheless,  it  can 
be  expected  that  individual  fuel  lines, 
fuel  tanks,  or  other  fuel-system 
components  may  be  replaced 
periodically.  While  the  detailed 
rebuilding  provisions  of  §  1068.120  have 
no  meaning  for  evaporative  emission 
controls,  the  underlying  requirement 
applies  generally.  Specifically,  if 
someone  is  servicing  a  certified  system, 
there  must  be  a  reasonable  basis  to 
believe  that  the  modified  emission 
control  system  will  perform  at  least  as 
well  as  the  original  system.  We  are  not 
imposing  any  recordkeeping 
requirements  related  to  maintenance  of 
evaporative  emission  control  systems. 

There  are  many  instances  where  we 
specify  in  40  CFR  part  1068,  subparts  C 
and  D,  that  engines  (and  the  associated 
equipment)  are  exempt  from  emission 
standards  under  certain  circumstances, 
such  as  for  testing,  national  security,  or 
export.  Our  principle  objective  in 
applying  these  provisions  to  evaporative 
emission  standards  is  to  avoid 
confusion.  We  are  therefore  adding  a 
provision  that  any  exemption  from 
exhaust  emission  standards 
automatically  triggers  a  corresponding 


exemption  from  evaporative  emission 
standards  for  the  same  products.  We 
believe  it  is  unlikely  that  an  equipment 
manufacturer  will  need  a  separate 
exemption  from  evaporative  emission 
standards,  but  the  exemptions  related  to 
national  security,  testing,  and  economic 
hardship  will  apply  if  such  a  situation 
were  to  occur.  We  believe  the  other 
exemptions  available  for  engines  would 
not  be  necessary  for  equipment 
manufacturers  with  respect  to 
evaporative  emissions. 

Given  the  extended  times  required  to 
precondition  fuel-system  components, 
we  have  no  plans  to  initiate  selective 
enforcement  audits  to  test  for 
compliance  with  products  coming  off 
the  assembly  line.  On  the  other  hand, 
we  may  require  certifying  manufacturers 
to  supply  us  with  production  equipment 
or  components  as  needed  for  our  own 
testing  or  we  may  find  our  own  source 
of  products  for  testing. 

The  defect-reporting  requirements  of 
§  1068.501  apply  to  certified  evaporative 
systems.  This  requires  the  certifying 
manufacturer  to  maintain  information, 
such  as  warranty  claims,  that  may 
indicate  an  emission-related  defect.  The 
regulations  describe  when 
manufacturers  must  pursue  an 
investigation  of  apparent  defects  and 
when  to  report  defects  to  EPA.  These 
provisions  apply  to  every  certifying 
manufacturer  and  their  certified 
products,  including  component 
manufacturers. 

(5)  Interim  Standards  and  Provisions  for 
Small  SI  Equipment 

Most  Small  SI  equipment 
manufacturers  are  currently  certifying 
products  to  evaporative  emission 
requirements  in  California.  However, 
these  standards  and  their  associated  test 
procedures  differ  somewhat  from  those 
contained  in  this  final  rule.  Although 
the  standards  are  different,  we  believe 
evaporative  emission  control 
technologies  are  available  to  meet  the 
California  ARB’s  standards  and  our  new 
emission  standards.  To  help 
manufacturers  transition  to  selling  low- 
emission  equipment  nationwide,  we  are 
accepting  California  ARB  certification  of 
equipment  and  components  in  the  early 
years  of  the  new  federal  program. 

As  discussed  above,  we  are  accepting 
California  ARB  certification  for 
nonhandheld  equipment  and  fuel  tanks 
for  the  purposes  of  the  early-allowance 
program  (see  §§  1045.145  and  1054.145). 
We  are  also  accepting  California  ARB 
certification  of  handheld  fuel  tanks 
through  the  201 1  model  year  (see 
§90.129). 

We  are  accepting  California  ARB 
certification  or  certain  SAE 


specifications  through  the  2010  model 
year  for  Class  II  engines  and  through  the 
2010  model  year  for  Class  I  engines  (see 
§  90.127).  These  SAE  specifications 
include  SAE  J30  RllA,  SAE  J30  R12, 
and  SAE  J2260  Category  1. 

(6)  Replacement  Parts 

We  are  applying  the  tampering 
prohibition  in  §  1068.101(b)(1)  for 
evaporative  systems.  This  means  that  it 
will  be  a  violation  to  replace  compliant 
fuel  tanks  or  fuel  lines  with 
noncompliant  products  that  effectively 
disable  the  applicable  emission 
controls.  Low-cost  replacement 
products  would  be  easy  to  make 
available  and  it  would  be  difficult  to 
prevent  or  control  their  use.  We  are 
therefore  adopting  several  provisions  to 
address  this  concern.  In  §  1060.610  we 
clarify  the  meaning  of  tampering  for 
evaporative  systems  and  finalize 
specific  labeling  requirements.  First,  for 
the  period  from  January  1,  2012  to 
December  31,  2019,  we  require  that 
manufacturers,  distributors,  retailers, 
and  importers  of  replacement  parts 
clearly  label  their  products  with  respect 
to  the  applicable  requirements.  For 
example,  a  package  might  be  labeled  as 
compliant  with  the  requirements  in  40 
CFR  part  1060  or  it  might  be  labeled  as 
noncompliant  and  appropriately  used 
only  for  applications  not  covered  by 
EPA  standards.  Unless  the  packaging 
clearly  states  otherwise,  the  product  is 
presumed  to  be  intended  for 
applications  that  are  subject  to  EPA 
standards.  Second,  starting  in  2020  we 
are  establishing  a  provision  stating  that 
it  is  presumed  that  all  replacement  parts 
that  could  be  used  in  applications 
covered  by  EPA  standards  will  in  fact  be 
installed  in  such  equipment.  This 
presumption  significantly  enhances  our 
ability  to  enforce  the  tampering 
prohibition  because  the  replacement 
part  is  then  noncompliant  before  it  is 
installed  in  a  vessel  or  a  piece  of 
equipment.  We  believe  shifting  to  a 
blanket  presumption  in  2020  is 
appropriate  since  in-use  vessels  and 
equipment  will  be  almost  universally 
meeting  EPA’s  evaporative  emission 
standards  by  that  time. 

The  obligation  for  owners  who 
replace  certified  fuel  tanks  or  fuel  lines 
with  new  components  is  to  use 
components  that  have  been  certified 
under  the  applicable  regulations.  We 
have  made  a  change  from  the  proposal 
to  remove  the  requirement  for  owners  to 
use  certified  tanks  that  meet  or  exceed 
the  FEL  from  the  component  being 
replaced,  if  applicable.  Commenters 
emphasized  that  the  proposed  approach 
would  be  unworkable.  We  agree  that  the 
best  approach  for  ensuring  that  we 
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preserve  emission  controls  without 
adopting  unreasonable  requirements  is 
to  specify  simply  that  new  replacement 
components  need  to  be  certified. 

(7)  Certification  Fees 

Under  our  current  certification 
program,  manufacturers  pay  a  fee  to 
cover  the  costs  associated  with  various 
certification  and  other  compliance 
activities  associated  with  an  EPA  issued 
certificate  of  conformity.  These  fees  are 
based  on  the  projected  costs  to  EPA  per 
emission  family.  For  the  fees  rule 
published  May  2004,  we  conducted  a 
cost  study  to  assess  EPA’s  costs 
associated  with  conducting  programs  for 
the  industries  that  we  certify  (69  FR 
26222,  May  11,  2004). 111  We  are 
establishing  a  new  fees  category  for 
certification  related  to  the  new 
evaporative  emission  standards.  The 
costs  for  this  category  will  be 
determined  using  the  same  method  used 
in  conducting  the  previous  cost  study. 

As  under  the  current  program,  this 
depends  on  an  assessment  of  the 
anticipated  number  of  emission  families 
and  the  corresponding  EPA  staffing 
necessary  to  perform  this  work.  At  this 
time,  EPA  plans  to  perform  a  basic  level 
of  certification  review  of  information 
and  data  submitted  to  issue  certificates 
of  conformity  for  the  evaporative 
emission  standards,  as  well  as 
conducting  some  testing  to  measure 
evaporative  emissions.  This  is 
especially  the  case  for  equipment 
manufacturers  that  use  only  certified 
components  for  meeting  applicable 
emission  standards.  We  are  establishing 
a  fee  of  $241  based  on  Agency  costs  for 
half  of  a  federal  employee’s  time  and 
three  employees  hired  through  the 
National  Senior  Citizens  Education  and 
Research  Center  dedicated  to  the 
administration  of  the  evaporative 
certification  program,  including  the 
administrative,  testing,  and  overhead 
costs  associated  with  these  people.  The 
total  cost  to  administer  the  program  is 
estimated  to  be  $362,225.  We  divided 
this  cost  by  the  estimated  number  of 
certificates,  1,503,  to  calculate  the  fee. 

The  fee  of  $241  per  certificate  applies 
through  the  2014  model  year.  Starting  in 
2015,  we  will  update  the  fees  related  to 
evaporative  emission  certificates  each 
year  when  we  update  the  fees  for  all 
categories.  The  fees  update  will  be 
based  upon  EPA’s  costs  of 
implementing  the  evaporative  category 
multiplied  by  the  consumer  price  index 
(CPI),  then  divided  by  the  average  of  the 


111  A  copy  of  the  cost  worksheets  that  were  used 
to  assess  the  fees  per  category  may  be  found  on 
EPA’s  fees  Web  site  at  http://www.epa.gov/otaq/ 
proprule.htm. 


number  of  certificates  received  in  the 
two  years  prior  to  the  update.  The  CPI 
will  be  applied  to  all  of  EPA’s  costs 
except  overhead.  This  is  a  departure 
from  EPA’s  current  fees  program 
wherein  the  CPI  is  applied  only  to 
EPA’s  labor  costs.  In  the  most  recent 
fees  rulemaking,  commenters  objected 
to  applying  the  CPI  to  EPA’s  fixed  costs. 
In  the  new  fee  program  for  the 
evaporative  category,  however,  there  are 
no  fixed  costs.  EPA  expects  all  its  costs 
to  increase  with  inflation  and  we 
therefore  think  it  is  appropriate  to  apply 
the  inflation  adjustment  to  all  the 
program  costs. 

Where  a  manufacturer  holds  the 
certificates  for  compliance  with  exhaust 
emission  standards  and  includes 
certification  for  evaporative  emissions 
for  the  same  engine/ equipment  model, 
we  will  assess  an  additional  charge 
related  to  compliance  with  evaporative 
emission  standards  to  that  for  the 
exhaust  emission  certification. 

EPA  believes  it  appropriate  to  charge 
less  for  a  certificate  related  to 
evaporative  emissions  relative  to  the 
existing  charge  for  certificates  of 
conformity  for  exhaust  emissions  from 
the  engines  in  these  same  vessels  and 
equipment.  The  amount  of  time  and 
level  of  effort  associated  with  reviewing 
the  latter  certificates  is  higher  than  that 
projected  for  the  certificates  for 
evaporative  emissions. 

(8)  Design-Based  Certification 

Certification  of  equipment  or 
components  that  are  subject  to 
performance-based  emission  standards 
depends  on  test  data  showing  that 
products  meet  the  applicable  standards. 
We  are  adopting  a  variety  of  approaches 
that  reduce  the  level  of  testing  needed 
to  show  compliance.  As  described 
above,  we  allow  manufacturers  to  group 
their  products  into  emission  families  so 
that  a  test  on  a  single  worst-case 
configuration  can  be  used  to  show  that 
all  products  in  the  emission  family  are 
compliant.  Also,  test  data  from  a  given 
year  could  be  “carried  over”  for  later 
years  for  a  given  emission  control 
design  (see  §  1060.235).  These  steps 
help  reduce  the  overall  cost  of  testing. 

Design-based  certification  is  another 
method  that  may  be  available  for 
reducing  testing  requirements  (see 
§  1060.240).  To  certify  their  products 
using  design-based  certification, 
manufacturers  will  describe,  from  an 
engineering  perspective,  how  their  fuel 
systems  meet  the  applicable  design 
specifications.  We  believe  there  are 
several  designs  that  use  established 
technologies  that  are  well  understood  to 
have  certain  emission  characteristics 
that  ensure  compliance  with  applicable 


emission  standards.  At  the  same  time, 
while  design-based  certification  is  a 
useful  tool  for  reducing  the  test  burden 
associated  with  certification,  this  does 
not  remove  a  manufacturer’s  liability  for 
meeting  all  applicable  requirements 
throughout  the  useful  life  of  the  engine, 
equipment,  vessel,  or  component. 

The  following  sections  describe  how 
we  propose  to  implement  design-based 
certification  for  each  of  the  different 
performance  standards.  We  are  adopting 
design-based  certification  provisions  for 
fuel  tank  permeation  and  diurnal 
emissions.  The  emission  data  we  used 
to  develop  these  new  design-based 
certification  options  are  presented  in 
Chapter  5  of  the  Final  RIA. 

We  are  not  adopting  design-based 
certification  provisions  for  fuel  lines. 
This  contrasts  with  the  approach  we 
adopted  for  recreational  vehicles,  where 
we  specified  that  fuel  lines  meeting 
certain  SAE  specifications  could  be 
certified  by  design.  That  decision  was 
appropriate  for  recreational  vehicles, 
because  we  did  not  include  provisions 
for  component  certification.  Fuel  line 
manufacturers  will  need  to  conduct 
testing  anyway  to  qualify  their  fuel  lines 
as  meeting  the  various  industry  ratings 
for  Small  SI  and  marine  applications  so 
any  testing  burden  to  demonstrate 
compliance  with  EPA  standards  should 
be  minimal.  We  will  allow  test  data 
used  to  meet  industry  standards  to  be 
used  to  certify  to  the  new  standards 
provided  that  the  data  were  collected  in 
a  manner  consistent  with  this  final  rule 
and  that  the  data  are  available  to  EPA 
upon  request. 

(a)  Fuel  Tank  Permeation 

A  metal  fuel  tank  automatically  meets 
the  design  criteria  for  a  design-based 
certification  as  a  low-permeation  fuel 
tank,  subject  to  the  restrictions'  on  fuel 
caps  and  seals  described  below.112 
There  is  also  a  body  of  existing  test  data 
showing  that  co-extruded  fuel  tanks 
from  automotive  applications  have 
permeation  rates  that  are  well  below  the 
new  standard.  We  are  allowing  design- 
based  certification  for  co-extruded  high- 
density  polyethylene  fuel  tanks  with  a 
continuous  ethylene  vinyl  alcohol 
(EVOH)  barrier  layer.  The  EVOH  barrier 
layer  is  required  to  be  at  least  2  percent 
of  the  wall  thickness  of  the  fuel  tank.  In 
addition,  the  ethylene  content  of  the 


11 2  Manufacturers  may  also  consider  metal  fuel 
tanks  meeting  the  gasket-  and  cap-related 
specifications  to  be  “deemed  certified,”  in  which 
case  no  application  for  certification  is  necessary. 
Such  a  fuel  tank  is  considered  compliant 
independent  of  any  test  results  from  emission 
measurements.  While  this  would  be  the  most 
straightforward  path,  many  prefer  instead  to  go 
through  the  certification  process  for  their  tanks. 
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EVOH  can  be  no  higher  than  40  mole 
percent. 

To  address  the  permeability  of  the 
gaskets  and  seals  used  on  metal  and  co¬ 
extruded  tanks,  the  design  criteria 
include  a  specification  that  seals  (such 
as  gaskets  and  O-rings)  not  made  of  low- 
permeability  materials  must  have  a  total 
exposed  surface  area  less  than  0.25 
percent  of  the  total  inside  surface  area 
of  the  fuel  tank.  For  example,  consider 
a  four-gallon  fuel  tank  with  an  inside 
surface  area  of  0.40  square  meters.  The 
total  exposed  surface  area  of  seals  on 
this  fuel  tank  must  be  smaller  than  1000 
mm-  (=  0.25%/l00  x  0.40m2  x  1,000,000 
mm2/m2).  This  is  consistent  with  the 
proposed  rule  and  the  current 
requirements  for  recreational  vehicles, 
but  allows  for  larger  seals  for  larger 
tanks.  In  addition,  if  a  non-metal  fuel 
cap  not  made  of  low-permeability 
material  is  directly  mounted  to  the  fuel 
tank,  the  surface  area  of  the  fuel  cap 
(determined  by  the  cross-sectional  area 
of  the  fill  opening)  may  not  exceed  3.0 
percent  of  the  total  inside  surface  area 
of  the  fuel  tank. 

A  metal  or  co-extruded  fuel  tank  with 
a  fuel  cap  and  seals  that  meet  these 
design  criteria  would  be  expected  to 
reliably  pass  the  standard.  However,  we 
believe  it  is  not  appropriate  to  assign  an 
emission  level  to  fuel  tanks  using 
design-based  certification  such  that  they 
can  generate  emission  credits.  Given  the 
uncertainty  of  emission  rates  from  the 
seals  and  gaskets,  we  will  not  consider 
these  tanks  to  be  any  more  effective  than 
other  fuel  tanks  meeting  emission 
standards  for  purposes  of  emission 
credits. 

In  the  case  where  the  fuel  cap  is 
directly  mounted  on  the  fuel  tank,  we 
consider  the  cap  and  associated  seals  to 
be  part  of  the  fuel  tank.  As  discussed 
above,  we  allow  fuel  caps  to  be  tested 
either  mounted  on  the  fuel  tank,  or 
individually.  As  an  alternative  to  testing 
the  fuel  cap,  the  manufacturer  may  opt 
to  use  a  default  permeation  rate  of  30 
g/m2/day  (or  50  g/m2/day  for  testing  at 
40  °C).  To  be  eligible  for  this  default 
rate,  the  seal  on  the  fuel  cap  must  be 
made  of  a  low-permeability  material, 
such  as  a  fluoroelastomer.  The  surface 
area  associated  with  this  default  value  is 
the  smallest  inside  cross-sectional  area 
of  the  opening  on  which  the  cap  is 
mounted.  If  manufacturers  use  this 
default  value,  they  would  seal  the  fuel 
fill  area  with  al  non-permeable  plug 
during  the  tank  permeation  test  and  the 
default  permeation  rate  would  be 
factored  into  the  final  result. 

(b)  Diurnal  Emissions 

For  portable  marine  fuel  tanks,  we  are 
establishing  a  design  standard  based  on 


automatically  sealing  the  tank  to 
prevent  fuel  venting  while  fuel 
temperatures  are  rising.  The  options 
described  below  for  design-based 
certification  therefore  deal  only  with 
installed  marine  fuel  tanks  (including 
personal  watercraft). 

A  fuel  system  sealed  to  1.0  psi  will 
meet  the  criteria  for  design-based 
certification  relative  to  the  new  diurnal 
emission  standards.  Such  sealed 
systems  reliably  ensure  that  total 
diurnal  emissions  over  the  specified  test 
procedure  will  be  below  the  new 
standard.  This  type  of  system  will  allow 
venting  of  fuel  vapors  only  when 
pressures  exceed  1.0  psi  or  when  the 
fuel  cap  is  removed  for  refueling.  Note 
that  systems  with  anti-siphon  valves 
will  have  to  be  designed  to  prevent  fuel 
releases  when  the  system  is  under 
pressure  to  meet  U.S.  Coast  Guard 
requirements. 

Bladder  fuel  tanks  and  tanks  with  a 
volume-compensating  air  bag  are 
specialized  versions  of  tanks  that  may 
meet  the  specifications  for  systems  that 
remain  sealed  up  to  positive  pressures 
of  1.0  psi.  In  each  of  these  designs, 
volume  changes  within  a  sealed  system 
prevent  pressure  buildup. 

Fuel  tanks  equipped  with  a  passively 
purged  carbon  canister  may  be  certified 
by  design,  subject  to  several  technical 
specifications.  To  ensure  that  there  is 
enough  carbon  to  collect  a  sufficient 
mass  of  hydrocarbon  vapors,  we  specify 
a  minimum  butane  working  capacity  of 
9.0  g/dL  based  on  the  test  procedures 
specified  in  ASTM  D5228.  The  carbon 
canister  will  need  a  minimum  carbon 
volume  of  0.040  liters  per  gallon  of 
nominal  fuel  tank  capacity.  For  fuel 
tanks  certified  to  the  optional  standards 
for  tanks  in  nontrailerable  boats  (>26  ft. 
in  length  or  >8.5  ft.  in  width),  we  are 
requiring  a  minimum  carbon  volume  of 
0.016  liters  per  gallon  of  nominal  fuel 
tank  capacity. 

We  are  adopting  three  additional 
specifications  for  the  quality  of  the 
carbon.  We  believe  these  specifications 
are  necessary  to  ensure  that  the  canister 
continues  to  function  effectively  over 
the  full  useful  life.  First,  the  carbon 
must  meet  a  moisture  adsorption 
capacity  maximum  of  0.5  grams  of  water 
per  gram  of  carbon  at  90  percent  relative 
humidity  and  a  temperature  of  25±5  °C. 
Second,  the  carbon  must  pass  a  dust 
attrition  test  similar  to  that  in  ASTM 
D3802.  Third,  the  carbon  granules  must 
have  a  minimum  mean  diameter  of  3.1 
mm  based  on  the  procedures  in  ASTM 
D2862.  These  procedures  are  described 
in  more  detail  in  Chapter  5  of  the  Final 
RIA. 

We  are  also  requiring  that  the  carbon 
canister  must  be  properly  designed  to 


ensure  proper  in-use  diurnal  emission 
control.  The  canisters  will  need  to  be 
designed  using  good  engineering 
judgment  to  ensure  structural  integrity. 
They  must  include  a  volume 
compensator  or  other  device  to  hold  the 
carbon  pellets  in  place  under  vibration 
and  changing  temperatures  and  the 
vapor  flow  will  need  to  be  directed  so 
that  it  reaches  the  whole  carbon  bed 
rather  than  just  passing  through  part  of 
the  carbon.  We  are  also  requiring  that 
the  geometry  of  the  carbon  canister  must 
have  a  length-to-diameter  ratio  of  at 
least  3.5. 

(c)  Additional  Designs 

We  may  establish  additional  design- 
based  certification  options  where  we 
find  that  new  test  data  demonstrate  that 
the  use  of  other  technologies  will  ensure 
compliance  with  applicable  emission 
standards.  These  designs  will  need  to 
produce  emission  levels  comfortably 
below  the  emission  standards  after 
considering  variability  in  emission 
control  performance.  In  addition,  all 
aspects  of  these  designs  would  need  to 
be  publicly  available  and  quantifiable. 
For  instance,  we  would  not  create  a 
design-based  certification  for  a  material 
or  process  without  full  public  disclosure 
of  all  the  characteristics  of  that  material 
or  process  relevant  to  its  emission 
control  characteristics.  We  would  also 
not  include  products  whose  emission 
control  performance  is  highly  variable 
due  to  tolerances  in  materials  or 
manufacturing  processes.  For  instance, 
barrier  treatments  and  post-processing 
coatings  would  generally  not  be  eligible 
for  design-based  certification. 

Manufacturers  wanting  to  use  designs 
other  than  those  discussed  here  will 
have  to  perform  the  applicable  testing 
for  certification.  However,  once  an 
additional  technology  is  proven  to  be 
inherently  low-emitting  such  that  it  will 
without  question  meet  emission 
standards,  we  may  consider  approving 
its  use  under  the  regulations  for  design- 
based  certification.  For  example,  if  „ 
several  manufacturers  were  to  pool 
resources  to  test  a  diurnal  emission 
control  strategy  and  submit  the  data  to 
us,  we  could  consider  this  particular 
technology,  with  any  appropriate  design 
specifications,  as  one  that  qualifies  to  be 
considered  compliant  under  design- 
based  certification.  We  intend  to  revise 
the  regulations  to  include  any 
additional  technologies  we  decide  are 
suitable  for  design-based  certification, 
but  we  may  also  approve  the  use  of 
additional  design-based  certification 
with  these  technologies  before  changing 
the  regulations. 
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(9)  Coordination  With  Coast  Guard 

As  part  of  its  compliance  assurance 
program  for  safety  standards,  the  U.S. 
Coast  Guard  regularly  visits  boat 
builders  to  perform  inspections  on  the 
production  of  new  boats.  The  frequency 
of  these  inspections  is  such  that  each 
boat  builder  is  visited  approximately 
once  every  two  years.  The  U.S.  Coast 
Guard  has  indicated  a  willingness  to 
consider  environmental  compliance 
assurance  as  part  of  these  inspections. 

For  example,  the  inspections  could 
include  checking  for  certification  labels 
and  proper  installation  of  emission 
control  components.  We  will  continue 
to  work  with  the  U.S.  Coast  Guard  to 
coordinate  these  efforts. 

G.  Small-Business  Provisions 

(1)  Small  Business  Advocacy  Review 
Panel 

On  May  3,  2001,  we  convened  a  Small 
Business  Advocacy  Review  Panel  under 
section  609(b)  of  the  Regulatory 
Flexibility  Act  (RFA)  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  The  purpose  of  the 
Panel  was  to  collect  the  advice  and 
recommendations  of  representatives  of 
small  entities  that  could  be  affected  by 
the  proposal  and  to  report  on  those 
comments  and  the  Panel’s  findings  and 
recommendations  as  to  issues  related  to 
the  key  elements  of  the  Initial 
Regulatory  Flexibility  Analysis  under 
section  603  of  the  Regulatory  Flexibility 
Act.  We  re-convened  the  Panel  on 
August  17,  2006  to  update  our  findings 
for  this  final  rule.  The  Panel  report  has 
been  placed  in  the  rulemaking  record 
for  this  final  rule.  Section  609(b)  of  the 
Regulatory  Flexibility  Act  directs  the 
Panel  to  report  on  the  comments  of 
small  entity  representatives  and  make 
findings  as  to  issues  related  to  certain 
elements  of  an  initial  regulatory 
flexibility  analysis  (IRFA)  under  RFA 
section  603.  Those  elements  of  an  IRFA 
are: 

•  A  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  to  which  the  rule  will 
apply; 

•  A  description  of  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  the  rule, 
including  an  estimate  of  the  classes  of 
small  entities  that  will  be  subject  to  the 
requirements  and  the  type  of 
professional  skills  necessary  for 
preparation  of  the  report  or  record; 

•  An  identification,  to  the  extent 
practicable,  of  all  relevant  Federal  rules 
that  may  duplicate,  overlap,  or  conflict 
with  the  rule;  and 

•  A  description  of  any  significant 
alternative  to  the  rule  that  accomplishes 


the  stated  objectives  of  applicable 
statutes  and  that  minimizes  any 
significant  economic  impact  of  the  rule 
on  small  entities. 

In  addition  to  the  EPA’s  Small 
Business  Advocacy  Chairperson,  the 
Panel  consisted  of  the  Director  of  the 
Assessment  and  Standards  Division  of 
the  Office  of  Transportation  and  Air 
Quality,  the  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
within  the  Office  of  Management  and 
Budget,  and  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

EPA  used  the  size  standards  provided 
by  the  Small  Business  Administration 
(SBA)  at  13  CFR  part  121  to  identify 
small  entities  for  the  purposes  of  its 
regulatory  flexibility  analysis. 

Companies  that  manufacture  internal- 
combustion  engines  and  that  employ 
few'er  than  1,000  people  are  considered 
small  businesses  for  the  purpose  of  the 
RFA  analysis  for  this  rule.  Equipment 
manufacturers,  boat  builders,  and  fuel- 
system  component  manufacturers  that 
employ  fewer  than  500  people  are 
considered  small  businesses  for  the 
purpose  of  the  RFA  analysis  for  this 
rule.  Based  on  this  information,  we 
asked  25  companies  that  met  the  SBA 
small  business  thresholds  to  serve  as 
small  entity  representatives  for  the 
duration  of  the  Panel  process.  These 
companies  represented  a  cross-section 
of  engine  manufacturers,  equipment 
manufacturers,  and  fuel-system 
component  manufacturers. 

With  input  from  small-entity 
representatives,  the  Panel  drafted  a 
report  which  provides  findings  and 
recommendations  to  us  on  how  to 
reduce  potential  burdens  on  small 
businesses  that  may  occur  as  a  result  of 
this  final  rule.  The  Panel  Report  is 
included  in  the  rulemaking  record  for 
this  final  rule.  We  are  adopting  all  the 
recommendations  as  presented  in  the 
Panel  Report.  The  flexibility  options 
recommended  to  us  by  the  Panel,  and 
any  updated  assessments,  are  described 
below, 

(2)  Burden  Reduction  Approaches  for 
Small  Businesses  Subject  to  the  Final 
Evaporative  Emission  Standards 

The  SBAR  Panel  Report  includes  six 
general  recommendations  for  regulatory 
flexibility  for  small  businesses  affected 
by  the  new  evaporative  emission 
standards.  This  section  discusses  the 
provisions  being  established  based  on 
each  of  these  recommendations  plus  one 
additional  provision  for  small-volume 
boat  builders.  In  these  industry  sectors, 
we  believe  the  burden  reduction 
approaches  presented  in  the  Panel 
Report  should  be  applied  to  all 


businesses  with  the  exception  of  the 
general  economic  hardship  provision 
and  the  marine  diurnal  allowances,  both 
of  which  are  described  below  and  are 
designed  specifically  for  small 
businesses.  The  majority  of  fuel  tanks 
produced  for  the  Small  SI  equipment 
and  Marine  SI  vessel  market  are  made 
by  small  businesses  or  by  companies 
producing  small  volumes  of  these 
products.  The  purpose  of  these  options 
is  to  reduce  the  potential  burden  on 
companies  for  which  fixed  costs  cannot 
be  distributed  over  a  large  product  line. 
For  this  reason,  we  often  also  consider 
production  volumes  when  making 
decisions  regarding  provisions  to  reduce 
compliance  burden. 

(a)  Consideration  of  Appropriate  Lead 
Time 

Small  businesses  commented  that 
they  would  need  to  make  significant 
changes  to  their  plastic  fuel  tank  designs 
and  molding  practices  to  meet  the  new 
fuel  tank  permeation  standards.  For 
blow-molded  tank  designs  with  a 
molded-in  permeation  barrier,  new 
blow-molding  machines  would  be 
needed  that  could  produce  multi-layer 
fuel  tanks.  One  small  business 
commented  that,  due  to  the  lead  time 
needed  to  install  a  new  machine  and  to 
perform  quality  checks  on  the  tanks, 
they  would  not  be  ready  to  sell  multi¬ 
layer  blow-molded  fuel  tanks  until  2011 
for  the  Small  SI  and  Marine  SI  markets. 

Small  businesses  that  make  rotation- 
molded  fuel  tanks  were  divided  in  their 
opinion  of  when  they  would  be  ready  to 
produce  low-permeation  fuel  tanks.  One 
manufacturer  stated  that  it  is  already 
producing  fuel  tanks  with  a  low- 
permeation  inner  layer  that  are  used  in 
Small  SI  applications.  This  company' 
also  sells  marine  fuel  tanks,  but  not  with 
low-permeation  technology.  However, 
they  have  successfully  performed  Coast 
Guard  durability  testing  on  a  prototype 
40-gallon  marine  tank  using  their  low- 
permeation  technology.  Two  other  small 
businesses  that  make  rotation-molded 
fuel  tanks  stated  that  they  have  not  been 
able  to  identify  and  demonstrate  a  low- 
permeation  technology  that  would  meet 
their  cost  and  performance  needs.  They 
commented  that  developing  and 
demonstrating  low-permeation 
technology  is  especially  an  issue  for  the 
marine  industry  because  of  the  many 
different  tank  designs  and  Coast  Guard 
durability  requirements. 

Consistent  with  the  Panel 
recommendations  and  in  response  to  the 
above  comments,  we  are  adopting  an 
implementation  schedule  that  we 
believe  provides  sufficient  lead  time  for 
blow-molded  and  marine  rotation- 
molded  fuel  tanks.  We  are  establishing 
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tank  permeation  implementation  dates 
of  2011  for  Class  II  equipment  and  2012 
for  Class  I  equipment.  We  are 
implementing  the  permeation  standards 
in  2011  for  portable  marine  fuel  tanks 
and  for  personal  watercraft  and  in  2012 
for  other  installed  fuel  tanks,  which  are 
typically  rotation-molded  (see  §  1060.1). 

There  was  no  disagreement  on  the 
technological  feasibility  of  the  Marine  SI 
diurnal  emission  standard  EPA  is 
considering.  The  marine  industry  has 
expressed  a  commitment  to  developing 
consensus  standards  for  the  installation 
of  carbon  canisters  in  boats.  However, 
they  have  noted  that  the  development  of 
these  consensus  standards  will  take 
time  and  that  time  would  be  needed  for 
an  orderly  transition  to  installing  the 
diurnal  emission  controls  to  their  boat 
models.  Therefore,  as  noted  earlier,  we 
are  giving  an  additional  18  months  of 
lead  time,  compared  to  the  proposal, 
which  means  that  the  diurnal  standard 
will  apply  starting  on  July  31,  2011.  In 
addition,  in  response  to  concerns  that 
there  are  many  small  boat  builders  that 
may  need  additional  time  to  become 
familiar  with  carbon  canister  technology 
and  learn  how  to  install  canisters  in 
their  boats,  we  are  adopting  interim 
allowances  that  will  give  additional 
time  for  a  limited  number  of  new  boats. 
Small  boat  builders  could  choose 
between  a  percentage-based  phase-in  for 
one  year  or  an  allowance  to  produce  up 
to  1,200  vessels  without  diurnal  systems 
over  the  first  two  years.  The  options 
available  to  boat  builders  are  described 
in  more  detail  in  Section  VI. C. 3  and 
Section  VI.G.2.f. 

In  developing  the  proposal,  the 
majority  of  large  nonhandheld 
equipment  manufacturers  indicated  that 
they  would  be  using  low-permeation 
fuel  lines  in  the  near  term  as  part  of 
their  current  product  plans.  In  addition, 
the  Panel  expressed  concern  that  small 
equipment  manufacturers  who  do  not 
sell  products  in  California  may  not 
necessarily  be  planning  on  using  low- 
permeation  fuel  lines  in  2008. 

Therefore,  we  proposed  that  the  fuel 
line  permeation  standards  would  take 
effect  in  2008  for  most  nonhandheld 
equipment  manufacturers  and  in  2009 
for  small-volume  equipment 
manufacturers.  Given  that  we  are  not 
adopting  the  final  rule  until  mid-2008, 
we  have  delayed  the  implementation  of 
the  low-permeation  fuel  line 
requirement  until  January  1 ,  2009  for 
nonhandheld  equipment.  We  are 
keeping  the  2009  implementation  date 
for  low-permeation  fuel  line  for  small 
businesses  producing  Small  SI 
nonhandheld  equipment.  We  believe 
the  2009  date  is  feasible  for  all 
equipment  manufacturers,  given  that 


fuel  line  meeting  the  low  permeation 
standards  is  already  widely  available 
and  manufacturers  selling  most  types  of 
nonhandheld  equipment  in  California 
were  required  to  use  such  fuel  lines 
starting  in  2007  or  20Q8. 

(b)  Fuel  Tank  ABT  and  Early-Incentive 
Program 

The  Panel  recommended  that  we 
propose  ABT  and  early-allowance 
programs  for  fuel  tank  permeation.  We 
are  adopting  these  programs  in  this  final 
rule.  The  provisions  of  the  ABT  and 
early-allowance  programs  are  described 
above  in  Section  VI.D. 

(c)  Broad  Definition  of  Emission  Family 

The  Panel  recommended  that  we 
propose  broad  emission  families  for  fuel 
tank  emission  families  similar  to  the 
existing  provisions  for  recreational 
vehicles.  As  described  earlier  in  Section 
VI.F.3,  we  are  adopting  provisions  that 
allow  fuel  tank  emission  families  to  be 
based  on  type  of  material  (including 
additives  such  as  pigments,  plasticizers, 
and  UV  inhibitors  that  are  expected  to 
affect  control  of  emissions),  emission 
control  strategy,  and  production 
methods.  This  would  allow  fuel  tanks  of 
different  sizes,  shapes,  and  wall 
thicknesses  to  be  grouped  into  the  same 
emission  family  (see  §  1060.230).  In 
addition,  Small  SI  and  Marine  SI  fuel 
tanks  could  be  allowed  in  the  same 
emission  family  if  the  tanks  meet  these 
criteria.  Manufacturers  therefore  will  be 
able  to  broadly  group  similar  fuel  tanks 
into  the  same  emission  family  and  then 
test  only  the  configuration  most  likely  to 
exceed  the  emission  standard. 

(d)  Compliance  Progress  Review  for 
Marine  Fuel  Tanks 

During  the  development  of  the 
proposed  rule,  we  worked  closely  with 
the  recreational  marine  fuel  tank 
industry  to  understand  their  products, 
business  practices,  and  production 
processes.  Information  gathered  from 
these  interactions  was  used  to  craft  the 
proposed'  regulatory  provisions  related 
to  controlling  gasoline  fuel  tank 
permeation  emissions.  During  these 
discussions,  important  issues  were 
identified  with  respect  to  concerns 
regarding  the  technical  feasibility  of 
controlling  permeation  emissions  from 
rotation-molded  tanks  made  from  cross¬ 
link  polyethylene  (XLPE). 

Manufacturers  asserted  that  the 
availability  of  rotation-molded  fuel 
tanks  is  critical  to  the  marine  industry. 
This  type  of  fuel  tank  is  installed  in 
many  recreational  marine  vessels 
powered  by  SD/I  and  outboard  engines. 
The  rotation-molding  process,  which 
has  low  capital  costs  relative  to 


injection  molding,  facilitates  the 
economical  production  of  fuel  tanks  in 
the  low  production  volumes  required  by 
boat  builders.  Furthermore,  plastic  fuel 
tanks  offer  advantages  over  metal  fuel 
tanks,  both  in  terms  of  cost  and 
corrosion  resistance.  The  advantages  of 
XLPE  over  other  plastics  used  in  fuel 
tanks  today,  such  as  HDPE,  are  its 
compatibility  with  the  rotation-molding 
process  and  the  ability  of  XLPE  fuel 
tanks  to  meet  the  U.S.  Coast  Guard 
safety  tests,  especially  the  flame- 
resistance  test.  Nearly  all  manufacturers 
of  rotation-molded  marine  fuel  tanks 
qualify  as  small  businesses  under  this 
rule. 

We  have  concluded  that  the  2012  fuel 
permeation  standards  are 
technologically  feasible  for  rotation- 
molded  marine  fuel  tanks.  This 
conclusion  is  supported  by  data 
presented  in  the  Final  RIA.  As  can  be 
seen  from  the  comments  on  the 
proposed  rule  and  related  information 
in  the  public  docket,  several  rotation- 
molded  tank  manufacturers  support 
EPA’s  proposed  standards  and 
implementation  dates  and  have 
provided  information  to  support  their 
positions.  We  originally  proposed  tank 
permeation  standards  for  these  fuel 
tanks  in  2002.  Since  that  time,  several 
manufacturers  have  shown  progress  in 
the  development  of  low-permeation, 
rotation-molded  tanks.  In  addition,  this 
rule  provides  about  36  months  of  lead 
time  for  these  manufacturers  to  address 
remaining  technology  issues,  certify 
their  products,  and  prepare  for 
production.of  certified  fuel  tanks. 

However,  several  other  rotation- 
molded  tank  manufacturers  are  not  as 
far  along  in  their  technological'  progress 
toward  meeting  the  standards  and  are 
not  certain  about  their  ability  to  meet 
EPA  requirements  in  2012.  To  address 
this  situation,  these  manufacturers  have 
requested  that  EPA  perform  a  technical 
review  in  2010  to  determine  whether 
the  compliance  dates  should  be 
adjusted.  However,  for  the  reasons 
discussed  above,  we  believe  that  the 
tank  permeation  standards  have  been 
demonstrated  to  be  technologically 
feasible  in  the  2012  time  frame  and  do 
not  look  favorably  upon  the  request  for 
a  technology  review  of  the  permeation 
standard. 

Nevertheless,  we  are  concerned  about 
the  potential  long-term  impacts  on  the 
small  businesses  that  have  not  yet 
developed  technologies  that  meet  the 
new  emission  standards.  Although 
marine  fuel  tanks  must  comply  with 
Coast  Guard  safety  regulations,  marine 
fuel  tank  manufacturers  have  never  been 
required  to  certify  to  permeation 
standards.  The  rotation-molded  tank 
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manufacturers  are  generally  small 
businesses  with  limited  engineering 
staffs  and  are  dependent  on  materials 
suppliers  for  their  raw  materials. 

During  the  next  few  years,  EPA 
intends  to  hold  periodic  progress 
reviews  with  small  businesses  that  make 
rotation-molded  fuel  tanks.  The  purpose 
of  these  progress  reviews  will  be  to 
monitor  the  progress  of  individual 
companies  towards  compliance  with  the 
tank  permeation  standards  and  to 
provide  feedback  as  needed.  Rather  than 
conducting  a  broad  program  with  the 
entire  industry,  we  plan  to  conduct 
separate,  voluntary  reviews  with  each 
interested  company.  These  sessions  will 
be  instrumental  to  EPA  in  following  the 
progress  for  these  companies  and 
assessing  their  efforts  and  potential 
problems. 

To  help  address  small  business 
concerns,  we  are  relying  on  the  small- 
volume  manufacturer  hardship  relief 
provisions  in  40  CFR  1068.250.  These 
provisions  are  described  below.  In  the 
event  that  a  small  business  is 
unsuccessful  in  the  2012  model  year 
and  seeks  hardship  relief,  the  progress 
reviews  described  above  would  provide 
an  important  foundation  in  determining 
whether  a  manufacturer  has  taken  all 
possible  steps  to  comply  with  the 
permeation  standards  in  a  timely 
manner. 

(e)  Design-Based  Certification 

For  recreational  vehicles, 
manufacturers  using  metal  fuel  tanks 
may  certify  by  design  to  the  tank 
permeation  standards.  Tanks  using 
design-based  certification  provisions  are 
not  included  in  the  ABT  program 
because  they  are  assigned  a  certification 
emission  level  equal  to  the  standard. 

The  Panel  recommended  that  we 
propose  to  allow  design-based 
certification  for  metal  tanks  and  plastic 
fuel  tanks  with  a  continuous  EVOH 
barrier.  The  Panel  also  recommended 
that  we  propose  design-based 
certification  for  carbon  canisters.  A 
detailed  description  of  the  new  design- 
based  certification  options  we  are 
adopting  is  presented  earlier  in  Section 
VI.F.8  of  this  document. 

The  National  Marine  Manufacturers 
Association  (NMMA),  the  American 
Boat  and  Yacht  Council  (ABYC),  and  the 
Society  of  Automotive  Engineers  (SAE) 
have  industry-recommended  practices 
for  boat  designs  that  must  be  met  as  a 
condition  of  NMMA  membership. 
NMMA  stated  that  they  are  working  to 
update  these  recommended  practices  to 
include  installation  instructions  for 
carbon  canisters  and  design 
specifications  for  low-permeation  fuel 
lines.  The  Panel  recommended  that  EPA 


accept  data  used  for  meeting  the 
voluntary  requirements  as  part  of  the 
EPA  certification.  We  will  allow  this 
data  to  be  used  as  part  of  EPA 
certification  as  long  as  it  is  collected 
consistent  with  the  test  procedures  and 
other  requirements  described  in  this 
final  rule. 

(f)  Marine  Diurnal  Allowances 

As  described  above,  manufacturers 
expressed  concern  that  many  small- 
volume  boat  builders  may  need 
additional  time  to  develop  installation 
procedures  and  install  carbon  canisters 
in  their  boats.  To  address  this,  we  are 
establishing  an  interim  allowance 
program  that  will  give  additional  time 
for  these  manufacturers  for  a  certain 
number  of  boats.  Under  this  program, 
each  small-volume  boat  builder  will  be 
allowed  to  sell  these  boats  without  the 
diurnal  emission  controls  that  would 
otherwise  be  required.  These  allowances 
are  intended  to  help  small  boat  builders 
engage  in  an  orderly  transition  to  the 
new  standards  and  will  only  be 
available  for  boats  produced  in  the  first 
two  years  of  the  program.  This 
allowance  program  applies  only  to  boats 
with  installed  fuel  tanks  that  are 
expected  to  use  carbon  canisters  to  meet 
the  diurnal  emission  standards. 
Therefore,  it  does  not  apply  to  portable 
fuel  tanks,  personal  watercraft,  or 
outboard  engines  with  under-cowl  fuel 
tanks.  If  a  small-volume  boat  builder 
chooses  to  use  this  allowance  provision, 
then  the  50  percent  phase-in  for  the  first 
year,  as  described  in  Section  VI. C. 3, 
would  not  apply. 

Specifically,  each  small-volume  boat 
builder  will  have  a  total  of  1,200 
allowances  that  may  be  used,  at  the 
manufacturer’s  discretion,  for  boats 
produced  from  July  31,  2011  through 
July  31,  201 3. 11:1  For  instance,  a  small 
boat  builder  could  produce  800  boats  in 
the  first  year  and  400  in  the  second  year 
without  diurnal  emission  controls.  For 
most  small  boat  builders,  we  expect  that 
this  allowance  program  will  result  in  an 
additional  year,  or  even  two  years,  of 
lead  time  for  them  to  address  potential 
installation  issues  related  to  carbon 
canisters. 

Under  this  diurnal  allowance 
approach  for  small-volume  boat 
builders,  such  boat  builders  will  only 
need  to  place  a  label  on  the  vessel  with 
a  statement  acknowledging  that  an 
allowance  is  being  used.  In  addition,  the 
small-volume  boat  builder  must  notify 
EPA  of  its  intent  to  use  the  allowances 


1 13  In  this  context,  the  date  of  production  means 
the  date  on  which  the  engine  is  installed  in  the 
vessel.  In  the  case  of  boats  using  outboard  engines, 
it  is  the  date  on  which  the  fuel  tank  is  installed. 


prior  to  producing  any  exempted 
vessels.  The  small-volume  boat  builder 
must  also  maintain  records  of  the 
number  of  allowances  used  and  submit 
a  report  to  EPA  showing  the  number  of 
allowances  used  in  each  year.  Note  that 
boats  exempted  from  diurnal 
requirements  must  still  use  fuel  lines 
and  fuel  tanks  that  meet  permeation 
standards. 

(g)  Hardship  Provisions 

We  are  adopting  two  types  of 
hardship  provisions  consistent  with  the 
Panel  recommendations.  EPA  used  the 
SBA  size  standards  for  purposes  of 
defining  “small  businesses”  for  its 
regulatory  flexibility  analysis.  The 
eligibility  criteria  for  the  hardship 
provisions  described  below  reflect 
EPA’s  consideration  of  the  Panel’s 
recommendations  and  a  reasonable 
application  of  existing  hardship 
provisions.  As  has  been  our  experience 
with  similar  provisions  already  adopted, 
we  anticipate  that  hardship  mechanisms 
will  be  used  sparingly.  First,  under  the 
unusual  circumstances  hardship 
provision,  any  manufacturer  subject  to 
the  new  standards  may  apply  for 
hardship  relief  if  circumstances  outside 
its  control  cause  the  failure  to  comply 
and  if  failure  to  sell  the  subject  engines 
or  equipment  or  fuel  system  component 
would  have  a  major  impact  on  the 
company’s  solvency  (see  §  1068.245). 

An  example  of  an  unusual  circumstance 
outside  a  manufacturer’s  control  may  be 
an  “Act  of  God,”  a  fire  at  the 
manufacturing  plant,  or  the  unforeseen 
shutdown  of  a  supplier  with  no 
alternative  available.  The  terms  and 
time  frame  of  the  relief  will  depend  on 
the  specific  circumstances  of  the 
company  and  the  situation  involved.  As 
part  of  its  application  for  hardship,  a 
company  will  be  required  to  provide  a 
compliance  plan  detailing  when  and 
how  it  will  achieve  compliance  with  the 
standards.  This  hardship  provision  will 
be  available  to  all  manufacturers  of 
engines,  equipment,  boats,  and  fuel 
system  components  subject  to  the  new 
standards,  regardless  of  business  size. 

Second,  an  economic  hardship 
provision  allows  small  businesses 
subject  to  the  new  standards  to  petition 
EPA  for  limited  additional  lead  time  to 
comply  with  the  standards  (see 
§  1068.250).  A  small  business  must 
make  the  case  that  it  has  taken  all 
possible  business,  technical,  and 
economic  steps  to  comply,  but  the 
burden  of  compliance  costs  would  have 
a  significant  impact  on  the  company’s 
solvency.  Hardship  relief  could  include 
requirements  for  interim  emission 
reductions  and/or  the  purchase  and  use 
of  emission  credits.  The  length  of  the 
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hardship  relief  decided  during  review  of 
the  hardship  application  will  be  up  to 
one  year,  with  the  potential  to  extend 
the  relief  as  needed.  We  anticipate  that 
one  to  two  years  will  normally  be 
sufficient.  As  part  of  its  application  for 
hardship,  a  company  will  be  required  to 
provide  a  compliance  plan  detailing 
when  and  how  it  will  achieve 
compliance  with  the  standards. 

The  criteria  for  determining  which 
manufacturers  are  eligible  for  the 
economic  hardship  (as  well  as  other 
small-volume  manufacturer  flexibilities 
described  in  this  section)  are  presented 
in  Sections  III.F.2  and  IV.G  for  Marine 
SI  engine  manufacturers;  in  Section 
V.F.2  for  nonhandheld  engine 
manufacturers;  and  in  Section  V.F.3  for 
nonhandheld  equipment  manufacturers. 
For  handheld  equipment  manufacturers, 
EPA  is  using  the  existing  small-volume 
manufacturer  criterion,  which  relies  on 
a  production  cut-off  of  25,000  pieces  of 
handheld  equipment  per  year.  For  boat 
builders  and  fuel-system  component 
manufacturers,  EPA  is  basing  the 
determination  of  whether  a  company  is 
a  small  business  eligible  for  the 
hardship  provision  on  the  SBA  size 
standards  at  13  CFR  121.  Under  SBA 
size  standards,  a  boat  builder  or  fuel- 
system  component  manufacturer  is  a 
small  business  if  it  has  500  or  fewer 
employees. 

The  criteria  for  determining  which 
manufacturers  are  eligible  for  the 
economic  hardship  (as  well  as  other 
small-volume  manufacturer  flexibilities 
described  in  this  section)  are  presented 
in  Sections  III.F.2  and  IV.G  for  Marine 
SI  engine  manufacturers;  in  Section 
V.F.2  for  nonhandheld  engine 
manufacturers;  and  in  Section  V.F.3  for 
nonhandheld  equipment  manufacturers. 
For  handheld  equipment  manufacturers, 
EPA  is  using  the  existing  small-volume 
manufacturer  criterion,  which  relies  on 
a  production  cut-off  of  25,000  pieces  of 
handheld  equipment  per  year.  For  boat 
builders  and  fuel-system  component 
manufacturers,  EPA  is  basing  the 
determination  of  whether  a  company  is 
a  small  business  on  the  SBA  definition. 
Under  SBA  regulations,  a  boat  builder 
or  fuel-system  component  manufacturer 
is  a  small  business  if  it  has  500  or  fewer 
employees. 

Because  many  boat  builders, 
nonhandheld  equipment  manufacturers, 
and  handheld  equipment  manufacturers 
will  depend  on  fuel  tank  manufacturers 
and  fuel  line  manufacturers  to  supply 
certified  products  in  time  to  produce 
complying  vessels  and  equipment,  we 
are  also  establishing  a  hardship 
provision  for  all  Marine  SI  vessel 
manufacturers  and  Small  SI  equipment 
manufacturers,  regardless  of  size.  The 


hardship  provision  allows  the  boat 
builder  or  equipment  manufacturer  to 
request  more  time  if  they  are  unable  to 
obtain  a  certified  fuel-system 
component  and  they  are  not  at  fault  and 
would  otherwise  face  serious  economic 
hardship  (see  §  1068.255). 

H.  Technological  Feasibility 

We  believe  there  are  several  strategies 
that  manufacturers  can  use  to  meet  the 
new  evaporative  emission  standards. 

We  have  collected  and  will  continue  to 
collect  emission  test  data  on  a  wide 
range  of  technologies  for  controlling 
evaporative  emissions.  The  design- 
based  certification  levels  discussed 
above  rely  on  this  test  data  and  we  may 
amend  the  list  of  approved  designs  and 
emission  levels  as  more  data  become 
available. 

In  the  following  sections  we  briefly 
describe  how  we  selected  specific 
emission  standards  and  implementation 
dates,  followed  by  a  more  extensive 
discussion  of  the  expected  emission 
control  technologies.  A  more  detailed 
discussion  of  the  feasibility  of  the  new 
evaporative  requirements,  including  all 
the  underlying  test  data,  is  included  in 
Chapter  5  of  the  Final  RIA.  See  Table 
VI-1  for  a  summary  of  the  new 
evaporative  emission  standards. 

(1)  Level  of  Standards 

The  fuel  line  and  fuel  tank 
permeation  standards  for  Small  SI 
equipment  and  Marine  SI  vessels  are 
based  on  the  standards  already  adopted 
for  recreational  vehicles.  These 
applications  use  similar  technology  in 
their  fuel  systems.  In  cases  where  the 
fuel  systems  differ  we  have  identified 
technological  approaches  that  could  be 
used  to  meet  these  same  emission 
levels.  The  control  strategies  are 
discussed  below.  For  fuel  lines  used 
with  cold-weather  equipment,  we  are 
adopting  a  relaxed  set  of  standards 
based  on  available  permeation  data.  In 
addition,  we  have  new  higher  numerical 
standards  for  fuel  tank  permeation  for 
tests  performed  at  higher  temperature 
(40  °C  vs.  28  °C).  These  higher 
numerical  standards  are  based  on  data 
described  in  Chapter  5  of  the  Final  RIA. 

For  fuel  tanks  installed  in  personal 
watercraft  and  for  portable  marine  fuel 
tanks,  we  are  adopting  diurnal  emission 
standards  based  on  the  current 
capabilities  of  these  systems.  We  are 
basing  the  new  standard  for  other 
installed  marine  fuel  tanks  on  the 
capabilities  of  passive  systems  that  store 
emitted  vapors  in  a  carbon  canister.  The 
Final  RIA  describes  the  test  results  on 
passively  purged  canisters  and  other 
technologies  that  led  us  to  the  level  of 
the  diurnal  emission  standard. 


We  measured  running  loss  emissions 
and  found  that  some  Small  SI  products 
have  very  high  emission  levels.  The 
large  variety  of  manufacturers  and 
equipment  types  makes  it  impractical  to 
design  a  measurement  procedure,  which 
means  that  we  are  unable  to  specify  a 
performance  standard.  We  are  instead 
adopting  a  design  standard  for  running 
losses  from  nonhandheld  Small  SI 
equipment  by  specifying  that 
manufacturers  may  use  any  of  a  variety 
of  specified  design  solutions,  as 
described  in  Section  VI.C.5.  Several  of 
these  design  options  are  already  in 
common  use  today. 

We  are  requiring  that  equipment  and 
vessel  manufacturers  use  good 
engineering  practices  in  their  designs  to 
minimize  refueling  spitback  and 
spillage.  In  general,  the  regulation 
simply  requires  manufacturers  to  use 
system  designs  that  are  commonly  used 
today.  Several  refueling  spitback  and 
spillage  control  strategies  are  discussed 
in  Chapter  5  of  the  Final  RIA. 

(2)  Implementation  Dates 

Low-permeation  fuel  line  is  widely 
available  today.  Many  Small  SI 
equipment  manufacturers  certifying  to 
permeation  standards  in  California  are 
selling  products  with  low-permeation 
fuel  line  nationwide.  In  addition,  many 
boat  builders  have  begun  using  low- 
permeation  marine  fuel  lines  to  feed 
fuel  from  the  fuel  tank  to  the  engine.  For 
this  reason,  we  are  implementing  the 
fuel  line  permeation  standards  in  2009 
for  nonhandheld  Small  SI  equipment 
and  for  Marine  SI  vessels.  The  dates 
provide  more  than  two  years  additional 
lead  time  beyond  the  California 
requirements  for  Small  SI  equipment. 
For  handheld  equipment,  there  are  no 
fuel  line  permeation  requirements  in 
California.  In  addition,  injection  molded 
fuel  lines  are  common  in  many 
applications  rather  than  straight-run 
extruded  fuel  line.  For  this  reason  we 
are  delaying  implementation  of  fuel  line 
permeation  standards  for  handheld 
equipment  until  2012  (or  2013  for  small 
volume  emission  families).  Primer  bulbs 
and  many  of  the  fuel  line  segments  used 
under  the  cowl  of  outboard  marine 
engines  are  also  injection  molded.  In 
addition,  these  fuel  lines  are  not  subject 
to  standards  in  California.  We  are 
providing  additional  lead  time  for 
manufacturers  to  address  emissions 
from  these  fuel  lines  as  well.  The 
permeation  standard  begins  in  2011  for 
primer  bulbs  used  with  marine  fuel 
lines;  permeation  standards  for  under¬ 
cowl  fuel  lines  phase  in  between  2010 
and  2015. 

Similar  to  fuel  line  technology,  low- 
permeation  fuel  tank  constructions  are 
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used  today  in  automotive  and  portable 
fuel  tank  applications.  This  technology 
has  been  developed  for  use  in 
recreational  vehicles  and  for  Small  SI 
equipment  sold  in  California.  The 
available  technology  options  include 
surface  treatment  and  multi-layer 
constructions,  though  rotation-molding 
presents  some  unique  design  challenges. 
Based  on  discussions  with  fuel  tank 
manufacturers,  and  our  own  assessment 
of  the  lead  time  necessary  to  change 
current  industry  practices,  we  believe 
low-permeation  fuel  tank  technology 
can  be  applied  in  the  2011-2012  model 
years  for  Small  SI  and  Marine  SI  fuel 
tanks.  We  are  implementing  the  fuel 
tank  permeation  standards  in  2011  for 
Class  II  equipment,  portable  marine  fuel 
tanks  and  personal  watercraft.  For  Class 
I  equipment  and  other  installed  marine 
fuel  tanks,  the  implementation  date  is 
2012.  We  are  phasing  in  the  handheld 
fuel  tank  standards  on  the  following 
schedule:  2009  for  equipment  models 
certifying  in  California,  2011  for 
structurally  integrated  nylon  tanks,  2013 
for  small-volume  families,  and  2010  for 
the  remaining  fuel  tanks  used  with 
handheld  equipment.  We  believe  this 
will  facilitate  an  orderly  transition  from 
current  fuel  tank  designs  to  low- 
permeation  fuel  tanks. 

We  are  allowing  until  2012  for  large 
marine  fuel  tanks  to  meet  permeation 
standards  largely  due  to  concerns  raised 
over  the  application  of  low-permeation 
rotation-molded  fuel  tank  technology  in 
marine  applications.  The  majority  of 
these  fuel  tanks  are  typically  rotation- 
molded  by  small  businesses.  Although 
low-permeation  technology  has  emerged 
for  these  applications,  we  believe  the 
allotted  lead  time  will  be  necessary  for 
all  manufacturers  to  be  ready  to 
implement  this  technology.  This  will 
give  these  manufacturers  time  to  make 
changes  to  their  production  processes  to 
comply  with  the  standards  and  to  make 
any  tooling  changes  that  may  be 
necessary.  We  are  similarly 
implementing  the  fuel  tank  permeation 
standards  for  Class  I  fuel  tanks  installed 
in  Small  SI  equipment  in  2012,  mostly 
to  align  with  the  implementation  date 
for  the  Phase  3  exhaust  emission 
standards.  This  is  especially  important 
for  Class  I  engines  where  most  of  the 
engine  manufacturers  will  also  be 
responsible  for  meeting  evaporative 
emission  standards; 

We  are  implementing  the  running  loss 
standards  for  nonhandheld  Small  SI 
equipment  in  the  same  year  as  the 
exhaust  emission  standards.  We  believe 
this  is  appropriate  because  the  running 
loss  vapor  will  in  some  cases  be  routed 
to  the  intake  manifold  for  combustion  in 
the  engine.  Manufacturers  will  need  to 


account  for  the  effect  of  the  additional 
running  loss  vapor  in  their  engine 
calibrations. 

We  are  implementing  the  new  diurnal 
standards  for  portable  marine  fuel  tanks 
on  January  1,  2010  and  for  personal 
watercraft  beginning  with  the  2010 
model  year.  We  believe  these 
requirements  will  not  result  in  a 
significant  change  from  current  practice 
so  the  dates  will  provide  sufficient  lead 
time  for  manufacturers  to  comply  with 
standards.  For  other  installed  fuel  tanks, 
however,  we  are  adopting  a  later 
implementation  date  beginning  in  mid- 
2011.  The  development  of  canisters  as 
an  approach  to  control  diurnal 
emissions  without  pressurizing  the 
tanks  has  substantially  reduced  the 
expected  level  of  effort  to  redesign  and 
retool  for  making  fuel  tanks.  However, 
canister  technology  has  not  yet  been 
applied  commercially  to  marine 
applications  and  the  final  rule  includes 
added  lead  time  for  manufacturers  to 
work  out  various  technical  parameters 
associated  with  the  large  variety  of  boat 
models  and  tanks. 

(3)  Technological  Approaches 

We  believe  several  emission  control 
technologies  can  be  used  to  reduce 
evaporative  emissions  from  Small  SI 
equipment  and  Marine  SI  vessels.  These 
emission  control  strategies  are  discussed 
below.  Chapter  5  of  the  Final  RIA 
presents  more  detail  on  these 
technologies  and  Chapter  6  provides 
information  on  the  estimated  costs. 

(a)  Fuel  Line  Permeation 

Fuel  lines  produced  for  use  in  Small 
SI  equipment  and  Marine  SI 
applications  are  generally  extruded 
nitrile  rubber  with  a  cover  for  abrasion 
resistance.  Fuel  lines  used  in  Small  SI 
applications  often  meet  SAE  J30  R7 
specifications,  including  a  permeation 
limit  of  550  g/m2/day  at  23  °C  on  ASTM 
Fuel  C.  Fuel  lines  for  personal 
watercraft  are  typically  designed  to  meet 
SAE  J2046,  which  includes  a 
permeation  limit  of  300  g/m2/day  at  23 
°C  on  ASTM  Fuel  C.114  Marine  fuel 
lines  subject  to  Coast  Guard 
requirements  under  33  CFR  part  183  are 
designated  as  either  Type  A  or  Type  B 
and  either  Class  1  or  Class  2.  SAE  J1527 
provides  detail  on  these  fuel  line 
designs.  Type  A  fuel  lines  pass  the  U.S. 
Coast  Guard  fire  test  while  Type  B 
designates  fuel  lines  that  have  not 
passed  this  test.  Class  1  fuel  lines  are 
intended  for  fuel-feed  lines  where  the 
fuel  line  is  normally  in  contact  with 


114  Society  of  Automotive  Engineers  Surface 
Vehicle  Standard,  “Personal  Watercraft  Fuel 
Systems,”  SAE  J2046,  Issues  1993-01-19  (Docket 
EPA-HQ-OAR— 2004— 0008— 0179). 


liquid  fuel  and  has  a  permeation  limit 
of  100  g/m2/day  at  23  °C.  Class  2  fuel 
lines  are  intended  for  vent  lines  and  fuel 
fill  necks  where  liquid  fuel  is  not 
continuously  in  contact  with  the  fuel 
line;  it  has  a  permeation  limit  of  300  g / 
m2/day  at  23  °C.  Recently,  SAE  J1527 
has  been  modified  to  include  a  “  — 15” 
designation  for  fuel  lines  meeting  a 
permeation  limit  of  15  g/m2/day  at  23  °C 
on  fuel  CE10.  In  general  practice,  most 
boat  builders  use  Class  1  fuel  lines  for 
both  vent  lines  and  fuel-feed  lines  to 
avoid  carrying  two  types  of  fuel  lines. 
Most  fuel  fill  necks,  which  have  a  much 
larger  diameter  and  are  constructed 
differently,  use  materials  meeting 
specifications  for  Class  2  fuel  lines. 

Low-permeability  fuel  lines  are  in 
production  today.  One  fuel  line  design, 
already  used  in  some  marine 
applications,  uses  a  thermoplastic  layer 
between  two  rubber  layers  to  control 
permeation.  This  thermoplastic  barrier 
may  be  either  nylon  or  ethyl  vinyl 
acetate.  Barrier  approaches  in 
automotive  applications  include  fuel 
lines  with  fluoroelastomers  such  as 
FKM  and  fluoroplastics  such  as  Teflon 
and  THV.  In  addition  to  presenting  data 
on  low-permeation  fuel  lines,  Chapter  5 
of  the  Final  RIA  lists  several  fuel-system 
materials  and  their  permeation  rates. 
Molded  rubber  fuel  line  components, 
such  as  conventional  primer  bulbs  and 
some  handheld  fuel  lines,  could  meet 
the  standard  by  using  a  fluoroelastomer 
such  as  FKM.  The  Final  RIA  also 
discusses  low-permeation  materials  that 
retain  their  flexibility  at  low 
temperatures. 

Automotive  fuel  lines  made  of  low- 
permeation  plastic  tubing  are  generally 
made  from  fluoroplastics.  An  added 
benefit  of  these  low-permeability  fuel 
lines  is  that  some  fluoropolymers  can  be 
made  to  conduct  electricity  and 
therefore  prevent  the  buildup  of  static 
charges.  This  type  of  fuel  line  can 
reduce  permeation  by  more  than  an 
order  of  magnitude  below  the  level 
associated  with  barrier-type  fuel  lines, 
but  it  is  relatively  inflexible  and  will 
need  to  be  molded  in  specific  shapes  for 
each  equipment  or  vessel  design. 
Manufacturers  have  commented  that 
they  need  flexible  fuel  lines  to  fit  their 
many  designs,  resist  vibration,  prevent 
kinking,  and  simplify  connections  and 
fittings.  An  alternative  to  custom 
molding  is  to  manufacture  fuel  lines 
with  a  corrugated  profile  (like  a  vacuum 
hose).  Producing  flexible  fluoropolymer 
fuel  lines  is  somewhat  more  expensive 
but  the  result  is  a  product  that  meets 
emission  standards  without 
compromising  in-use  performance  or 
ease  of  installation. 
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(b)  Fuel  Tank  Permeation 

Blow-molding  is  widely  used  for  the 
manufacture  of  Small  SI,  portable 
marine,  and  PWC  fuel  tanks.  Typically, 
blow-molding  is  performed  by  creating 
a  hollow  tube,  known  as  a  parison,  by  • 
pushing  high-density  polyethylene 
(HDPE)  through  an  extruder  with  a 
screw.  The  parison  is  then  pinched  in 
a  mold  and  inflated  with  an  inert  gas. 

In  highway  applications,  low- 
permeation  plastic  fuel  tanks  are 
produced  by  blow  molding  a  layer  of 
ethylene  vinyl  alcohol  (EVOH)  or  nylon 
between  two  layers  of  polyethylene. 

This  process  is  called  coextrusion  and 
requires  at  least  five  layers:  The  barrier 
layer,  adhesive  layers  on  either  side  of 
the  barrier  layer,  and  two  outside  layers 
of  HDPE  that  make  up  most  of  the 
thickness  of  the  fuel  tank  walls. 

However,  multi-layer  construction 
requires  additional  extruder  screws, 
which  significantly  increases  the  cost  of 
the  blow-molding  process.  One 
manufacturer  has  developed  a  two-layer 
barrier  approach  using  a  polyarylamide 
inner  liner.  This  technology  is  not  in 
production  yet  but  appears  to  be  capable 
of  permeation  levels  similar  to  the 
traditional  EVOH  barrier  designs.  This 
approach  will  enable  blow-molding  of 
low-permeation  fuel  tanks  with  only 
one  additional  extruder  screw. 

Multi-layer  fuel  tanks  can  also  be 
formed  using  injection  molding.  In  this 
method  a  low-viscosity  polymer  is 
forced  into  a  thin  mold  to  create  the  two 
sides  of  the  fuel  tank  (e.g.,  top  and 
bottom),  which  are  then  fused  together. 
To  add  a  barrier  layer,  a  thin  sheet  of  the 
barrier  material  is  placed  inside  the 
mold  before  injecting  the  poleythylene. 
The  polyethylene,  which  generally  has 
a  much  lower  melting  point  than  the 
barrier  material,  bonds  with  the  barrier 
material  to  create  a  shell  with  an  inner 
liner. 

A  less  expensive  alternative  to 
coextrusion  is  to  blend  a  low- 
permeation  resin  with  the  HDPE  and 
extrude  it  with  a  single  screw  to  create 
barrier  platelets.  The  trade  name 
typically  used  for  this  permeation 
control  strategy  is  Selar.  The  low- 
permeability  resin,  typically  EVOH  or 
nylon,  creates  noncontinuous  platelets 
in  the  HDPE  fuel  tank  to  reduce 
permeation  by  creating  long,  tortuous 
pathways  that  the  hydrocarbon 
molecules  must  navigate  to  escape 
through  the  fuel  tank  walls.  Although 
the  barrier  is  not  continuous,  this 
strategy  can  still  achieve  greater  than  a 
90  percent  reduction  in  permeation  of 
gasoline.  EVOH  has  much  higher 
permeation  resistance  to  alcohol  than 
nylon  so  it  will  likely  be  the  preferred 


material  for  meeting  the  new  standard 
based  on  testing  with  a  10  percent 
ethanol  fuel. 

Many  fuel  tanks  for  Small  SI 
equipment  are  injection-molded  out  of 
either  HDPE  or  nylon.  Injection-molding 
can  be  used  with  lower  production 
volumes  than  blow-molding  due  to 
lower  tooling  costs.  In  this  method,  a 
low-viscosity  polymer  is  forced  into  a 
thin  mold  to  create  the  two  sides  of  the 
fuel  tank;  these  are  then  fused  together 
using  vibration,  hot  plate  or  sonic 
welding.  A  strategy  such  as  Selar  has 
not  been  demonstrated  to  work  with 
injection-molding  due  to  high  shear 
forces.  . 

An  alternative  to  injection-molding  is 
thermoforming,  which  is  also  cost- 
effective  for  lower  production  volumes. 
In  this  process,  sheet  material  is  heated 
and  then  drawn  into  two  vacuum  dies. 
The  two  halves  are  then  fused  while  the 
plastic  is  still  molten  to  form  the  fuel 
tank.  Low-permeation  fuel  tanks  can  be 
constructed  using  this  process  by  using 
multi-layer  sheet  material.  This  multi¬ 
layer  sheet  material  can  be  extruded 
using  materials  similar  to  those  used 
with  multi-layer  blow-molded  fuel  tank 
designs.  A  typical  barrier  construction 
includes  a  thin  EVOH  barrier,  adhesion 
layers  on  both  sides,  a  layer  of  HDPE 
regrind,  and  outside  layers  of  pure 
virgin  HDPE. 

Regardless  of  the  molding  process, 
another  type  of  low-permeation 
technology  for  HDPE  fuel  tanks  will  be 
to  treat  the  surfaces  with  a  barrier  layer. 
Two  ways  of  achieving  this  are  known 
as  fluorination  and  sulfonation.  The 
fluorination  process  causes  a  chemical 
reaction  where  exposed  hydrogen  atoms 
are  replaced  by  larger  fluorine  atoms, 
which  creates  a  barrier  on  the  surface  of 
the  fuel  tank.  In  this  process,  batches  of 
fuel  tanks  are  generally  processed  post- 
production  by  stacking  them  in  a  steel 
container.  The  container  is  then  voided 
of  air  and  flooded  with  fluorine  gas.  By 
pulling  a  vacuum  in  the  container,  the 
fluorine  gas  is  forced  into  every  crevice 
in  the  fuel  tanks.  Fluorinating  with  this 
process  treats  both  the  inside  and 
outside  surfaces  of  the  fuel  tank,  thereby 
improving  the  reliability  and  durability 
of  the  permeation-resistance.  As  an 
alternative,  blow-molded  fuel  tanks  can 
be  fluorinated  during  production  by 
exposing  the  inside  surface  of  the  fuel 
tank  to  fluorine  during  the  molding 
process.  However,  this  method  may  not 
prove  as  effective  as  post-production 
fluorination. 

Sulfonation  is  another  surface 
treatment  technology  where  sulfur 
trioxide  is  used  to  create  the  barrier  by 
reacting  with  the  exposed  polyethylene 
to  form  sulfonic  acid  groups  on  the 


surface.  Current  practices  for 
sulfonation  are  to  place  fuel  tanks  on  a 
small  assembly  line  and  expose  the 
inner  surfaces  to  sulfur  trioxide,  then 
rinse  with  a  neutralizing  agent. 

However,  sulfonation  can  also  be 
performed  using  a  batch  method.  Either 
of  these  sulfonation  processes  can  be 
used  to  reduce  gasoline  permeation  by 
more  than  95  percent. 

A  fourth  method  for  molding  plastic 
fuel  tanks  is  called  rotation-molding. 
Rotation-molding  is  a  lower-cost 
alternative  for  smaller  production 
volumes.  In  this  method,  a  mold  is  filled 
with  a  powder  form  of  polyethylene 
with  a  catalyst  material.  While  the  mold 
is  rotated  in  an  oven,  the  heat  melts  the 
plastic.  When  cross-link  polyethylene 
(XLPE)  is  used,  this  heat  activates  a 
catalyst  in  the  plastic,  which  causes  a 
strong  cross-link  material  structure  to 
form.  This  method  is  often  used  for 
relatively  large  fuel  tanks  in  Small  SI 
equipment  and  for  installed  marine  fuel 
tanks.  The  advantages  of  this  method 
are  low  tooling  costs,  which  allows  for 
smaller  production  volumes,  and 
increased  strength  and  flame  resistance. 
Flame  resistance  is  especially  important 
for  installed  marine  fuel  tanks  subject  to 
33  CFR  part  183.  At  this  time,  the 
barrier  treatment  approaches  discussed 
above  for  HDPE  have  not  been 
demonstrated  to  be  effective  for  XLPE. 

We  have  evaluated  two  permeation 
control  approaches  for  rotation-molded 
fuel  tanks.  The  first  is  to  form  an  inner 
layer  during  the  molding  process. 
Historically,  the  primary  approach  for 
this  is  to  use  a  drop  box  that  opens  after 
the  XLPE  tank  begins  to  form.  However, 
processes  have  been  developed  that 
eliminate  the  need  for  a  drop  box.  With 
this  construction  a  low-permeation 
inner  liner  can  be  molded  into  the  fuel 
tank.  Manufacturers  are  currently 
developing  acetyl  copolymer,  nylon, 
and  polybutylene  terephthalate  inner 
liners  for  this  application.  In  fact,  one 
fuel  tank  manufacturer  is  already  selling 
tanks  with  a  nylon  inner  liner  into  Class 
II  Small  SI  equipment  applications. 
Initial  testing  suggests  that  these  barrier 
layers  could  be  used  to  achieve  the  new 
standards. 

The  second  approach  to  creating  a 
barrier  layer  on  XLPE  rotation-molded 
fuel  tanks  is  to  use  an  epoxy  barrier 
coating.  One  manufacturer  has 
demonstrated  that  a  low-permeation 
barrier  coating  can  adhere  to  an  XLPE 
fuel  tank  resulting  in  a  permeation  rate 
below  the  new  standard.  In  this  case, 
the  manufacturer  used  a  low  level  of 
fluorination  to  increase  the  surface 
energy  of  the  XLPE  so  the  epoxy  will 
adhere  properly. 
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Marine  fuel  tanks  are  sometimes  also 
fabricated  out  of  either  metal  or 
fiberglass.  Metal  does  not  permeate  so 
tanks  that  are  constructed  and  installed 
properly  to  prevent  corrosion  should 
meet  the  new  standards  throughout 
their  full  service  life.  For  fiberglass  fuel 
tanks,  one  manufacturer  has  developed 
a  composite  that  has  been  demonstrated 
to  meet  the  new  fuel  tank  permeation 
standard.  Permeation  control  is 
achieved  by  incorporating  fillers  into  a 
resin  system  and  coating  the  assembled 
tank  interior  and  exterior.  This  filler  is 
made  up  of  nanocomposites  (very  small 
particles  of  treated  volcanic  ash)  which 
are  dispersed  into  a  carrier  matrix. 

These  particles  act  like  the  barrier 
platelets  discussed  above  by  creating  a 
tortuous  pathway  for  hydrocarbon 
migration  through  the- walls  of  the  fuel 
tank. 

(c)  Diurnal 

Portable  marine  fuel  tanks  are 
currently  equipped  with  a  valve  that  can 
be  closed  by  the  user  when  the  tank  is 
stored  to  contain  vapor  within  the  fuel 
tank.  These  fuel  tanks  are  designed  to 
hold  the  pressure  that  builds  up  when 
a  sealed  fuel  tank  undergoes  normal 
daily  warming.  This  valve  must  be 
opened  when  the  engine  is  operating  to 
prevent  a  vacuum  from  forming  in  the 
fuel  tank  as  the  fuel  level  in  the  tank 
decreases.  A  vacuum  in  the  fuel  tank 
could  prevent  fuel  from  being  drawn 
into  the  engine.  Because  the  valve  is 
user-controlled,  any  emission  control  is 
dependent  on  user  behavior.  This  can  be 
corrected  by  replacing  the  user- 
controlled  valve  with  a  simple  one-way 
valve  in  the  fuel  cap.  For  instance,  a 
diaphragm  valve  that  is  common  in 
many  automotive  applications  seals 
wrhen  under  positive  pressure  but  opens 
at  low-vacuum  conditions. 

Personal  watercraft  currently  use 
sealed  systems  with  pressure-relief 
valves  that  start  venting  vapors  when 
pressures  reach  a  threshold  that  ranges 
from  0.5  to  4.0  psi.  We  believe  the  new 
standard  can  be  met  through  the  use  of 
a  sealed  fuel  system  with  a  1.0  psi 
pressure-relief  valve.  Personal 
watercraft  should  therefore  be  able  to 
meet  the  new  standard  with  little  or  no 
change  to  current  designs. 

For  other  vessels  with  installed  fuel 
tanks,  manufacturers  have  commented 
that  even  1.0  psi  of  pressure  would  be 
too  high  for  their  applications.115  They 


115  U.S.  Coast  Guard  regulations  in  33  CFR 
183.586  require  that  marine  fuel  tanks  must  be 
designed  to  withstand  25,000  pressure  cycles  from 
0-3  psi.  Even  though  marine  fuel  tanks  typically 
can  withstand  this  pressure  cycling  without  damage 
to  the  tank,  the  tanks  tend  to  deform  significantly 
when  under  pressure. 


expressed  concern  that  their  fuel  tanks 
had  large,  flat  surfaces  that  would 
deform  or  leak  at  pressures  of  0.5  psi  or 
higher.  This  concern  led  us  to  consider 
several  technologies  for  controlling 
diurnal  emissions  without  pressurizing 
the  tank,  including  carbon  canisters, 
volume-compensating  air  bags,  and 
bladder  fuel  tanks. 

The  primary  evaporative  emission 
control  device  used  in  automotive 
applications  is  a  carbon  canister.  With 
this  technology,  vapor  generated  in  the 
tank  is  vented  to  a  canister  containing 
activated  carbon.  The  fuel  tank  must  be 
sealed  such  that  the  only  venting  that 
occurs  is  through  the  carbon  canister. 
This  prevents  more  than  a  minimal 
amount  of  positive  or  negative  pressure 
in  the  tank.  The  activated  carbon 
collects  and  stores  the  hydrocarbons. 

The  activated  carbon  bed  in  automotive 
canisters  is  refreshed  by  drawing  air 
over  the  carbon  to  purge  the 
hydrocarbon  vapors  and  route  them  to 
the  engine’s  air  intake  where  they  are 
eventually  burned  as  fuel  for  the  engine. 

In  a  marine  application,  routing 
purged  vapors  to  the  engine’s  intake  is 
not  practical  because  of  the  potential 
complications  with  the  engine  and  tank 
created  by  the  variety  of  manufacturers 
and  engine/tank  configurations  in  the 
fleet  each  year.  Therefore,  canisters 
were  not  originally  considered  to  be  a 
practical  technology  for  controlling 
diurnal  vapor  from  boats.  Since  that 
time,  however,  we  have  collected 
information  showing  that  the  canister  is 
purged  sufficiently  during  cooling 
periods  to  substantially  reduce  diurnal 
emissions.  When  the  fuel  in  the  tank 
cools,  fresh  air  is  drawn  back  through 
the  canister  into  the  fuel  tank.  This  fresh 
air  partially  purges  the  canister  and 
returns  hydrocarbons  to  the  fuel  tank. 
This  creates  open  sites  in  the  carbon  so 
the  canister  can  again  collect  vapor 
during  the  next  heating  event.  Test  data 
presented  in  Chapter  5  of  the  Final  RIA 
show  that  a  canister  starting  from  empty 
is  more  than  90  percent  effective  until 
it  reaches  the  point  of  saturation.  Once 
it  reaches  saturation,  a  canister  is  still 
capable  of  reducing  diurnal  emissions 
by  more  than  60  percent  due  to  the 
normal  airflow  across  the  canister  bed 
during  cooling  periods.  Adding  active 
purging  to  route  vapors  to  the  engine’s 
air  intake  during  engine  operation 
would  improve  the  level  of  control 
somewhat,  depending  on  how  often  the 
engine  is  operated. 

Manufacturers  have  raised  the 
concern  that  it  is  common  for  fuel  to 
pass  out  the  vent  line  during  refueling. 
If  there  were  a  canister  in  the  vent  line 
it  would  become  saturated  with  fuel. 
While  this  would  not  likely  cause 


permanent  damage  to  the  canister,  we 
believe  marine  fuel  systems  should 
prevent  liquid  fuel  from  exiting  the  vent 
line  for  both  environmental  and  safety 
reasons.  A  float  valve  or  small  orifice  in 
the  entrance  to  the  vent  line  from  the 
fuel  tank  would  prevent  liquid  fuel  from 
reaching  the  canister  or  escaping  from 
the  tank.  Any  pressure  build-up  from 
such  a  valve  would  cause  fuel  to  back 
up  the  fill  neck  and  shut  off  the  fuel 
dispensing  nozzle  as  it  now  does  in 
automotive  applications.  In  addition,  a 
vapor  space  should  be  included  to 
account  for  fuel  expansion. 
Manufacturers  have  also  expressed 
concerns  for  canister  durability  in 
marine  applications  due  to  vibration, 
shock,  and  humidity.  However,  there 
are  now  marine  grades  of  activated 
carbon  that  are  harder  and  more 
moisture-resistant  than  typical 
automotive  carbon.  Manufacturers 
installed  canisters  equipped  with  the 
marine  grade  carbon  on  14  boats  in  a 
pilot  program  and  encountered  no 
problems.  This  is  discussed  in  more 
detail  in  Chapter  5  of  the  Final  RIA. 

Another  concept  for  minimizing 
pressure  in  a  sealed  fuel  tank  is  through 
the  use  of  a  volume-compensating  air 
bag.  The  purpose  of  the  bag  is  to  fill  up 
the  vapor  space  above  the  liquid  fuel. 

By  minimizing  the  vapor  space,  the 
equilibrium  concentration  of  fuel  vapors 
occupies  a  smaller  volume,  resulting  in 
a  smaller  mass  of  vapors.  As  the 
equilibrium  vapor  concentration 
increases  with  increasing  temperature, 
the  vapor  space  expands,  which  forces 
air  out  of  the  bag  through  the  vent  to 
atmosphere.  Because  the  bag  volume 
decreases  to  compensate  for  the 
expanding  vapor  space,  total  pressure 
inside  the  fuel  tank  stays  very  close  to 
atmospheric  pressure.  Once  the  fuel 
tank  cools  in  response  to  cooling 
ambient  temperatures  the  resulting 
vacuum  in  the  fuel  tank  would  make  the 
bag  expand  again  by  drawing  air  from 
the  surrounding  environment.  Our  test 
results  show  that  pressure  could  be  kept 
below  0.8  psi  using  a  bag  with  a 
capacity  equal  to  25  percent  of  the  fuel 
tank  capacity.  The  use  of  a  volume- 
compensating  air  bag,  in  conjunction 
with  a  pressure-relief  valve,  would  be 
very  effective  in  controlling  diurnal 
emissions. 

Probably  the  most  effective 
technology  for  reducing  diurnal 
emissions  from  marine  fuel  tanks  is 
through  the  use  of  a  collapsible  fuel 
bladder.  In  this  concept,  a  low- 
permeation  bladder  is  installed  in  the 
fuel  tank  to  hold  the  fuel.  As  fuel  is 
drawn  from  the  bladder  the  vacuum 
created  collapses  the  bladder.  There  is, 
therefore,  no  vapor  space  and  no 
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pressure  build-up  from  fuel  heating.  No 
vapors  would  be  vented  to  the 
atmosphere  since  the  bladder  is  sealed. 
This  option  could  also  eliminate 
running  loss  emissions  and  significantly 
reduce  emissions  during  refueling  that 
would  normally  result  from  dispensed 
fuel  displacing  vapor  in  the  fuel  tank. 

We  have  received  comments  that  this 
would  be  cost-prohibitive  because  it 
could  increase  costs  from  30  to  100 
percent,  depending  on  tank  size. 
However,  bladder  fuel  tanks  have  safety 
advantages  and  they  are  alread}7  sold  by 
at  least  one  manufacturer  to  meet 
market  demand  in  niche  applications. 

(d)  Running  Loss 

Running  loss  emissions  can  be 
controlled  by  sealing  the  fuel  cap  and 
routing  vapors  from  the  fuel  tank  to  the 
engine  intake.  In  doing  so,  vapors 
generated  by  heat  from  the  engine  will 
be  burned  in  the  engine’s  combustion 
chamber.  It  may  be  necessary  to  use  a 
valve  or  limited-flow  orifice  in  the 
purge  line  to  prevent  too  much  fuel 
vapor  from  reaching  the  engine  and  to 
prevent  liquid  fuel  from  entering  the 
line  if  the  equipment  turns  over. 
Depending  on  the  configuration  of  the 
fuel  system  and  purge  line,  a  one-way 
valve  in  the  fuel  cap  may  be  desired  to 
prevent  a  vacuum  in  the  fuel  tank 
during  engine  operation.  We  anticipate 
that  a  system  like  this  will  eliminate 
running  loss  emissions.  However, 
higher  temperatures  during  operation 
and  the  additional  length  of  vapor  line 
will  slightly  increase  permeation. 
Considering  these  effects,  we  still 
believe  that  the  system  described  here 
will  reduce  running  losses  from  Small 
SI  equipment  bv  more  than  90  percent. 

We  are  not  adopting  requirements  to 
control  running  loss  emissions  from 
marine  vessels.  For  portable  marine  fuel 
tanks  and  fuel  tanks  installed  in  vessels 
other  than  personal  watercraft  we 
expect  the  significant  distance  from  the 
engine  and  the  cooling  effect  of 
operating  the  vessel  in  water  to  prevent 
significant  heating  of  the  fuel  tanks 
during  engine  operation.  For  personal 
watercraft,  fuel  tanks  have  a  sealed 
system  with  pressure  relief  that  should^ 
help  contain  running  loss  emissions. 

For  other  installed  fuel  tanks,  we  expect 
the  system  for  controlling  diurnal 
emissions  will  capture  about  half  of  any 
running  losses  that  would  occur. 

(e)  Diffusion 

A  secondary  benefit  of  the  running 
loss  control  described  above  for  Small 
SI  equipment  relates  to  diffusion 
emissions.  In  a  system  that  vents 
running  loss  vapors  to  the  engine, 
venting  vapors  will  be  routed  through 


the  vapor  line  to  the  engine  intake, 
rather  than  through  open  vents  in  the 
fuel  cap.  This  approach  should  therefore 
eliminate  diffusion  emissions. 

In  the  case  of  marine  vessels, 
diffusion  emissions  are  generally 
minimal  due  to  long  vent  lines  on  the 
fuel  tanks  or  the  use  of  sealed  fuel  tanks. 
Further,  the  addition  of  diurnal 
emission  controls  will  effectively 
control  diffusion  emissions. 

(4)  Regulatory  Alternatives 

We  considered  both  less  and  more 
stringent  evaporative  emission  control 
alternatives  for  fuel  systems  used  in 
Small  SI  equipment  and  Marine  SI 
vessels.  Chapter  11  of  the  Final  RIA 
presents  details  on  this  analysis  of 
regulatory  alternatives.  The  results  of 
this  analysis  are  summarized  below.  We 
believe  the  new  permeation  standards 
are  reflective  of  available  technology 
and  represent  a  step  change  in  emission 
performance.  Therefore,  we  consider  the 
same  permeation  control  scenario  in  the 
less  stringent  and  more  stringent 
regulatory  alternatives. 

For  Small  SI  equipment,  we 
considered  a  less  stringent  alternative 
without  running  loss  emission 
standards  for  Small  SI  engines. 

However,  we  believe  controlling 
running  loss  emissions  from 
nonhandheld  equipment  is  feasible  at  a 
relatively  low  cost.  Running  loss 
emissions  can  be  controlled  by  sealing 
the  fuel  cap  and  routing  vapors  from  the 
fuel  tank  to  the  engine  intake.  Not 
requiring  these  controls  is  inconsistent 
with  section  213  of  the  Clean  Air  Act. 
For  a  more  stringent  alternative,  we 
considered  applying  a  diurnal  emission 
standard  for  all  Small  SI  equipment.  We 
believe  passively  purging  carbon 
canisters  could  reduce  diurnal 
emissions  by  50  to  60  percent  from 
Small  SI  equipment.  However,  we 
believe  there  would  be  significant  costs 
to  add  carbon  canisters  to  all  Small  SI 
equipment  nationwide,  especially  when 
taking  packaging  and  vibration  into 
account.  The  cost  sensitivity  is 
especially  noteworthy  given  the 
relatively  low  emissions  levels  (on  a 
per-equipment  basis)  from  such  small 
fuel  tanks. 

For  marine  vessels,  we  considered  a 
less  stringent  alternative,  where  there 
would  be  no  diurnal  emission  standard 
for  vessels  with  installed  fuel  tanks. 
However,  installed  fuel  tanks  on  marine 
vessels  have  much  higher  capacities 
than  those  used  in  Small  SI 
applications.  Our  analysis  indicates  that 
carbon  canisters  are  feasible  for  boats  at 
relatively  low  cost.  While  packaging  and 
vibration  are  also  issues  with  marine 
applications,  we  believe  these  issues 


have  been  addressed.  Manufacturers 
installed  carbon  canisters  in  fourteen 
boats  in  a  pilot  program.  The  results 
demonstrated  the  feasibility  of  this 
technology.  The  new  standards  are 
achievable  through  engineering  design- 
based  certification  with  canisters  that 
are  much  smaller  than  the  fuel  tanks.  In 
addition,  sealed  systems,  with  pressure- 
control  strategies  will  be  accepted  under 
the  provisions  for  design-based 
certification.  For  a  more  stringent 
scenario,  we  considered  a  standard  that 
would  require  boat  builders  to  use  an 
actively  purged  carbon  canister.  This 
means  that  the  engine  would  draw  air 
through  the  canister  during  operation  to 
purge  the  canister  of  stored 
hydrocarbons.  However,  we  rejected 
this  option  because  marine  engines 
operate  too  infrequently  to  consistently 
purge  the  canister  to  allow  for  increased 
storage  of  further  vapor  loading  from  the 
fuel  tank.  The  gain  in  overall  efficiency 
would  be  quite  small  relative  to  the 
complexity  of  integrating  engine  purge 
strategies  and  hardware  into  a  vessel- 
based  control  strategy.  The  additional 
benefit  of  an  actively  purged  diurnal 
control  system  is  small  in  comparison  to 
its  cost  and  complexity. 

(5)  Our  Conclusions 

We  believe  the  new  evaporative 
emission  standards  reflect  what 
manufacturers  can  achieve  through  the 
application  of  available  technology.  We 
believe  the  lead  time  is  necessary  and 
adequate  for  fuel  tank  manufacturers, 
fuel  line  manufacturers,  engine 
manufacturers,  equipment 
manufacturers,  and  boat  builders  to 
select,  design,  and  produce  evaporative 
emission  control  strategies  that  will 
work  best  for  their  product  lines.  We 
expect  that  meeting  these  requirements 
will  pose  a  challenge,  but  one  that  is 
feasible  when  taking  into  consideration 
the  availability  and  cost  of  technology, 
lead  time,  noise,  energy,  and  safety.  The 
role  of  these  factors  is  presented  in 
detail  in  Chapters  5  and  6  of  the  Final 
RIA.  As  discussed  in  Section  VII,  we  do 
not  believe  the  new  standards  will  have 
negative  effects  on  energy,  noise,  or 
safety  and  may  lead  to  some  positive 
effects. 

VII.  Energy,  Noise,  and  Safety 

Section  213  of  the  Clean  Air  Act 
directs  us  to  consider  the  potential 
impacts  on  safety,  noise,  and  energy 
when'establishing  the  feasibility  of 
emission  standards  for  nonroad  engines. 
Furthermore,  section  205  of  EPA’s  2006 
Appropriations  Act  requires  us  to  assess 
potential  safety  issues,  including  the 
risk  of  fire  and  burn  to  consumers  in 
use,  associated  with  the  new  emission 
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standards  for  nonroad  spark-ignition 
engines  below  50  horsepower.110  As 
detailed  in  the  following  sections,  we 
expect  that  the  new  exhaust  and 
evaporative  emission  standards  will 
either  have  no  adverse  affect  on  safety, 
noise,  and  energy  or  will  improve 
certain  aspects  of  these  important 
characteristics.  A  more  in-depth 
discussion  of  these  topics  relative  to  the 
new  exhaust  and  evaporative  emission 
standards  is  contained  in  Chapters  4 
and  5  of  the  Final  RIA,  respectively. 

Also,  our  conclusions  relative  to  safety 
are  fully  documented  in  our 
comprehensive  safety  study  which  is 
discussed  in  the  next  section. 

A.  Safety 

We  conducted  a  comprehensive, 
multi-year  safety  study  of  spark-ignition 
engines  that  focused  on  the  four  areas 
where  we  are  adopting  new  emission 
standards.117  These  areas  are: 

•  New  catalyst-based  HC+NOx 
exhaust  emission  standards  for  Class  I 
and  Class  II  nonhandheld  spark-ignition 
engines; 

•  New  fuel  evaporative  emission 
standards  for  nonhandheld  and 
handheld  equipment; 

•  New  HC+NOx  exhaust  emission 
standards  for  outboard  and  personal 
watercraft  engines  and  vessels,  and  a 
new  CO  exhaust  emission  standard  for 
nonhandheld  engines  used  in  marine 
auxiliary  applications;  and 

•  New  fuel  evaporative  emission 
standards  for  outboard  and  personal 
watercraft  engines  and  vessels. 

Each  of  these  four  areas  is  discussed 
in  greater  detail  in  the  next  sections. 

(1)  Exhaust  Emission  Standards  for 
Small  Spark-Ignition  Engines 

The  technology  approaches  that  we 
assessed  for  achieving  the  new  Small  SI 
engine  standards  included  exhaust 
catalyst  aftertreatment  and 
improvements  to  engine  and  fuel  system 
designs.  In  addition  to  our  own  testing 
and  development  effort,  we  also  met 
with  engine  and  equipment 
manufacturers  to  better  understand  their 
designs  and  technology  and  to 
determine  the  state  of  technological 
progress  beyond  EPA’s  Phase  2  emission 
standards. 


iu' Department  of  the  Interior,  Environment,  and 
Related  Agencies  Appropriations  Act,  2006,  Pub.  L. 
No.  109-54,  Title  II,  sec.  205,  119  Stat.  499,  532 
(August  2,  2005). 

>>7“EPA  Technical  Study  on  the  Safety  of 
Emission  Controls  for  Nonroad  Spark-Ignition 
Engines  <  50  Horsepower,”  Office  of  Transportation 
and  Air  Quality,  U.S.  Environmental  Protection 
Agency,  Washington,  DC,  EPA420-R-06-006, 

March  2006.  This  document  is  available  in  Docket 
EPA-HQ-OAR-2004-0008.  This  report  was  also 
subject  to  peer  review,  as  described  in  a  peer  review 
report  that  is  also  available  in  the  docket. 


The  scope  of  our  safety  study 
included  Class  I  and  Class  II  engine 
systems  that  are  used  in  residential 
walk-behind  and  ride-on  lawn  mower 
applications,  respectively.  Residential 
lawn  mower  equipment  was  chosen  for 
the  following  reasons. 

•  Lawn  mowers  and  the  closely- 
related  category  of  lawn  tractors 
overwhelmingly  represent  the  largest 
categories  of  equipment  using  Class  I 
and  Class  II  engines. 

•  Consumer  Product  Safety 
Commission  (CPSC)  data  indicate  that 
more  thermal  burn  injuries  are 
associated  with  lawn  mowers  than 
occur  with  other  nonhandheld 
equipment;  lawn  mowers  therefore 
represent  the  largest  thermal  burn  risk 
for  these  classes  of  engines. 

•  General  findings  regarding 
advanced  emission  control  technologies 
for  residential  lawn  and  garden 
equipment  carry  over  to  commercial 
lawn  and  turf  care  equipment  as  well  as 
to  other  nonhandheld  equipment  using 
Class  I  and  Class  II  engines. 

We  conducted  the  technical  study  of 
the  incremental  risk  on  several  fronts. 
First,  working  with  CPSC,  we  evaluated 
their  reports  and  databases  and  other 
outside  sources  to  identify  those  in-use 
situations  which  create  fire  and  burn 
risk  for  consumers.  The  outside  sources 
included  meetings,  workshops,  and 
discussions  with  engine  and  equipment 
manufacturers.  From  this  information, 
we  identified  ten  scenarios  for 
evaluation  that  covered  a 
comprehensive  variety  of  in-use 
conditions  or  circumstances  which 
potentially  could  lead  to  an  increased 
risk  in  burns  or  fires. 

Second,  we  conducted  extensive 
laboratory  and  field  testing  of  both 
current  technology  (Phase  2)  and 
prototype  catalyst-equipped  advanced- 
technology  engines  and  equipment 
(Phase  3)  to  assess  the  emission  control 
performance  and  thermal  characteristics 
of  the  engines  and  equipment.  This 
testing  included  a  comparison  of 
exhaust  system,  engine,  and  equipment 
surface  temperatures  using  still  and  full 
motion  video  thermal  imaging 
equipment. 

Third,  we  conducted  a  design  and 
process  Failure  Mode  and  Effects 
Analyses  (FMEA)  comparing  current 
Phase  2  and  Phase  3  compliant  engines 
and  equipment  to  evaluate  incremental 
changes  in  risk  probability  as  a  way  of 
evaluating  the  incremental  risk  of 
upgrading  Phase  2  engines  to  meet 
Phase  3  emission  standards.118  This  is 


ns  “Ep a  Technical  Study  on  the  Safety  of 
Emission  Controls  for  Nonroad  Spark-Ignition 
Engines  <  50  Horsepower,”  Office  of  Transportation 


an  engineering  analysis  tool  to  help 
engineers  and  other  professional  staff  to 
identify  and  manage  risk.  In  an  FMEA, 
potential  failure  modes,  causes  of 
failure,  and  failure  effects  are  identified 
and  a  resulting  risk  probability  is 
calculated  from  these  results.  This  risk 
probability  is  used  by  the  FMEA  team 
to  rank  problems  for  potential  action  to 
reduce  or  eliminate  the  causal  factors. 
Identifying  these  causal  factors  is 
important  because  they  are  the  elements 
that  a  manufacturer  can  consider  to 
reduce  the  adverse  effects  that  might 
result  from  a  particular  failure  mode. 

Our  technical  work  and  subsequent 
analysis  of  all  the  data  and  information 
strongly  indicate  that  effective  catalyst- 
based  standards  can  be  implemented 
without  an  incremental  increase  in  the 
risk  of  fire  or  bum  to  the  consumer 
either  during  or  after  using  the 
equipment.  Similarly,  we  did  not  find 
any  increase  in  the  risk  of  fire  during 
refueling  or  in  storage  near  typical 
combustible  materials.  For  example,  our 
testing  program  demonstrated  that 
properly  designed  catalyst-mufflers 
could,  in  some  cases,  actually  result  in 
systems  that  were  significantly  cooler 
than  many  current  original  equipment 
mufflers.  A  number  of  design  elements 
appear  useful  to  properly  managing  heat 
loads  including:  (1)  The  use  of  catalyst 
designs  that  minimize  CO  oxidation 
through  careful  selection  of  catalyst 
size,  washcoat  composition,  and 
precious  metal  loading;  (2)  positioning 
the  catalyst  within  the  cooling  air  flow 
of  the  engine  fan  or  redirecting  some 
cooling  air  over  the  catalyst  area  with  a 
steel  shroud;  (3)  redirecting  exhaust 
flow  through  multiple  chambers  or 
baffles  within  the  catalyst-muffler;  and 
(4)  larger  catalyst-muffler  volumes  than 
the  original  equipment  muffler. 

(2)  Fuel  Evaporative  Emission  Standards 
for  Nonhandheld  and  Handheld  Engines 
and  Equipment 

We  reviewed  the  fuel  line  and  fuel 
tank  characteristics  for  nonhandheld 
and  handheld  equipment  and  evaluated 
control  technology  which  could  be  used 
to  reduce  evaporative  emissions  from 
these  two  subcategories.  The  available 
technology  is  capable  of  achieving 
reductions  in  fuel  tank  and  fuel  line 
permeation  without  an  adverse 
incremental  impact  on  safety.  For  fuel 
lines  and  fuel  tanks,  the  applicable 
consensus  safety  standards, 
manufacturer  specific  test  procedures 
and  EPA  requirements  are  sufficient  to 
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ensure  that  there  will  be  no  increase  in 
the  types  of  fuel  leaks  that  lead  to  fire 
and  burn  risk  during  in-use  operation. 
Instead,  these  standards  will  reduce 
vapor  emissions  both  during  operation 
and  in  storage.  That  reduction,  coupled 
with  some  expected  equipment 
redesign,  is  expected  to  lead  to 
reductions  in  the  risk  of  fire  or  burn 
without  affecting  component  durability. 

The  Failure  Mode  and  Effects 
Analyses,  which  was  described  in  the 
previous  section,  also  evaluated 
permeation  and  running  loss  controls  on 
nonhandheld  engines.  We  found  that 
these  controls  will  not  increase  the 
probability  of  fire  and  burn  risk  from 
those  expected  with  current  fuel 
systems,  but  could  in  fact  lead  to 
directionally  improved  systems  from  a 
safety  perspective.  Finally,  the  running 
loss  control  program  being  promulgated 
for  nonhandheld  equipment  will  lead  to 
changes  that  are  expected  to  reduce  risk 
of  fire  during  in-use  operation.  Moving 
fuel  tanks  away  from  heat  sources, 
improving  cap  designs  to  limit  leakage 
on  tip  over,  and  requiring  a  tethered  cap 
will  all  help  to  eliminate  conditions 
which  lead  to  in-use  problems  related  to 
fuel  leaks  and  spillage.  Therefore,  we 
believe  the  application  of  emission 
control  technology  to  reduce 
evaporative  emissions  from  these  fuel 
lines  and  fuel  tanks  will  not  lead  to  an 
increase  in  incremental  risk  of  fires  or 
burns  and  in  some  cases  is  likely  to  at 
least  directionally  reduce  such  risks. 

(3)  Exhaust  Emission  Standards  for 
Outboard  and  Personal  Watercraft 
Marine  Engines  and  Vessels  and  Marine 
Auxiliary  Engines 

Our  analysis  of  exhaust  emission 
standards  for  OB/PWC  engines  and 
marine  auxiliary  engines  found  that  the 
U.S.  Coast  Guard  (USCG)  has 
comprehensive  safety  standards  that 
apply  to  engines  and  fuel  systems  used 
in  these  vessels.  Additionally, 
organizations  such  as  the  Society  of 
Automotive  Engineers,  Underwriters 
Laboratories,  and  the  American  Boat 
and  Yacht  Council  (ABYC)  also  have 
safety  standards  that  apply  in  this  area. 
We  also  found  that  the  four-stroke  and 
two-stroke  direct  injection  engine 
technologies  which  are  likely  to  be  used 
to  meet  the  exhaust  emission  standards 
contemplated  for  OB/PWC  engines  are 
in  widespread  use  in  the  vessel  fleet 
today.  These  more  sophisticated  engine 
technologies  are  replacing  the 
traditional  two-stroke  carbureted 
engines.  The  four-stroke  and  two-stroke 
direct  injection  engines  meet  applicable 
USCG  and  ABYC  safety  standards  and 
future  products  will  do  so  as  well.  The 
new  emission  standards  must  be 


complementary  to  existing  safety 
standards  and  our  analysis  indicates 
that  this  will  be  the  case.  There  are  no 
known  safety  issues  with  the  advanced 
technologies  compared  with  two-stroke 
carbureted  engines.  The  newer- 
technology  engines  arguably  provide 
safety  benefits  due  to  improved  engine 
reliability  and  range  in-use.  Based  on 
the  applicability  of  USCG  and  ABYC 
safety  standards  and  the  good  in-use 
experience  with  advanced-technology 
engines  in  the  current  vessel  fleet,  we 
believe  new  emission  standards  will  not 
create  an  incremental  increase  in  the 
risk  of  fire  or  burn  to  the  consumer. 

(4)  Fuel  Evaporative  Emission  Standards 
for  Outboard  and  Personal  Watercraft 
Engines  and  Vessels 

We  reviewed  the  fuel  line  and  fuel 
tank  characteristics  for  marine  vessels 
and  evaluated  control  technology  which 
could  be  used  to  reduce  evaporative 
emissions  from  boats.  With  regard  to 
fuel  lines,  fuel  tanks,  and  diurnal 
controls,  there  are  rigorous  USCG, 

ABYC,  United  Laboratories,  and  Society 
of  Automotive  Engineers  standards 
which  manufacturers  will  continue  to 
meet  for  fuel  system  components.  All 
these  standards  are  designed  to  address 
the  in-use  performance  of  fuel  systems, 
with  the  goal  of  eliminating  fuel  leaks. 
The  low-permeation  fuel  lines  and  tanks 
needed  to  meet  the  Phase  3 
requirements  will  need  to  pass  these 
standards  and  every  indication  is  that 
they  will  pass.119 

Furthermore,  the  EPA  permeation 
certification  requirements  related  to 
emissions  durability  will  add  an 
additional  layer  of  assurance.  Low- 
permeation  fuel  lines  are  used  safely 
today  in  many  marine  vessels.  Low- 
permeation  fuel  tanks  and  diurnal 
emission  controls  have  been 
demonstrated  in  various  applications  for 
many  years  without  an  increase  in 
safety  risk.  Furthermore,  a  properly 
designed  fuel  system  with  fuel  tank  and 
fuel  line  permeation  controls  and 
diurnal  emission  controls  will  reduce 
the  fuel  vapor  in  the  boat,  thereby 
reducing  the  opportunities  for  fuel 
related  fires.  In  addition,  using 
improved  low-permeation  materials 
coupled  with  designs  meeting  USCG 
and  ABYC  requirements  should  reduce 
the  risk  of  fuel  leaks  into  the  vessel.  We 
believe  the  application  of  emission 
control  technologies  on  marine  engines 


119  “EPA  Technical  Study  on  the  Safety  of 
Emission  Controls  for  Nonroad  Spark-Ignition 
Engines  <  50  Horsepower,”  Office  of  Transportation 
and  Air  Quality,  U.S.  Environmental  Protection 
*  Agency,  Washington,  DC,  EPA420-R-06-006, 
March  2006.  This  document  is  available  in  Docket 
EP  A-HQ-O  AR-2004-0008 . 


and  vessels  for  meeting  the  new  fuel 
evaporative  emission  standards  will  not 
lead  to  an  increase  in  incremental  risk 
of  fires  or  burns,  and  in  many  cases  may 
incrementally  decrease  safety  risk  in 
certain  situations. 

B.  Noise 

As  automotive  technology 
demonstrates,  achieving  low  emissions 
from  spark-ignition  engines  can 
correspond  with  greatly  reduced  noise 
levels.  Direct-injection  two-stroke  and 
four-stroke  OB/PWC  have  been  reported 
to  be  much  quieter  than  traditional 
carbureted  two-stroke  engines.  Catalysts 
in  the  exhaust  act  as  mufflers  which  can 
reduce  noise.  Additionally,  adding  a 
properly  designed  catalyst  to  the 
existing  muffler  found  on  all  Small  SI 
engines  can  offer  the  opportunity  to 
incrementally  reduce  noise. 

C.  Energy 

(1)  Exhaust  Emission  Standards 

Adopting  new  technologies  for 
controlling  fuel  metering  and  air-fuel 
mixing,  particularly  the  conversion  of 
some  carbureted  engines  to  advanced 
fuel  injection  technologies,  will  lead  to 
improvements  in  fuel  consumption. 

This  is  especially  true  for  OB/PWC 
engines  where  we  expect  the  new 
standards  to  result  in  the  replacement  of 
old  technology  carbureted  two-stroke 
engines  with  more  fuel-efficient 
technologies  such  as  two-stroke  direct 
injection  or  four-stroke  engines. 
Carbureted  crankcase-scavenged  two- 
stroke  engines  are  inefficient  in  that  25 
percent  or  more  of  the  fuel  entering  the 
engine  may  leave  the  engine  unburned. 
EPA  estimates  that  conversion  to  more 
fuel  efficient  recreational  marine 
engines  will  save  61  million  gallons  of 
gasoline  per  year  in  2030.  The 
conversion  of  some  carbureted  Small  SI 
engines  to  fuel  injection  technologies  is 
also  expected  to  improve  fuel  economy. 
We  estimate  approximately  18  percent 
of  the  Class  II  engines  will  be  converted 
to  fuel  injection  and  that  this  will  result 
in  a  fuel  savings  of  about  10  percent  for 
each  converted  engine.  This  translates 
to  a  fuel  savings  of  about  56  million 
gallons  of  gasoline  in  2030  when  all  the 
Class  II  engines  used  in  the  U.S.  will 
comply  with  the  Phase  3  standards.  By 
contrast,  the  use  of  catalyst-based 
control  systems  on  Small  SI  engines  is 
not  expected  to  change  their  fuel 
consumption  characteristics. 

(2)  Fuel  Evaporative  Emission  Standards 

We  anticipate  that  the  new  fuel 
evaporative  emission  standards  will 
have  a  positive  impact  on  energy.  By 
capturing  or  preventing  the  loss  of  fuel 
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due  to  evaporation,  we  estimate  that  the 
lifetime  average  fuel  savings  will  be 
about  1.6  gallons  for  an  average  piece  of 
Small  SI  equipment  and  32  gallons  for 
an  average  boat.  This  translates  to  a  fuel 
savings  of  about  41  million  gallons  for 
Small  SI  equipment  and  30  million 
gallons  for  Marine  SI  vessels  in  2030 
when  most  of  the  affected  equipment 
used  in  the  U.S.  will  be  expected  to 
have  evaporative  emission  controls. 

VIII.  Requirements  Affecting  Other 
Engine  and  Vehicle  Categories 

We  are  making  several  regulatory 
changes  that  will  affect  other  engines, 
equipment,  vehicles,  and  vessels  in  our 
nonroad  and  highway  programs.  These 
changes  are  described  in  the  following 
subsections.  As  noted  in  these 
subsections,  those  changes  that  were  not 
proposed  are  being  made  in  response  to 
the  comments  we  received. 

A.  State  Preemption 

Section  209(e)  of  the  Clean  Air  Act 
prohibits  states  and  their  political 
subdivisions  from  adopting  or  enforcing 
standards  and  other  requirements 
relating  to  the  control  of  emissions  from 
nonroad  engines  or  vehicles.  Section 
209(e)  authorizes  EPA  to  waive  this 
preemption  for  California  for  standards 
and  other  requirements  for  nonroad 
engines  and  vehicles,  excluding  new 
engines  that  are  smaller  than  175 
horsepower  used  in  farm  or 
construction  equipment  or  vehicles  and 
new  locomotives  or  new  engines  used  in 
locomotives.  States  other  than  California 
may  adopt  and  enforce  standards 
identical  to  California  standards 
authorized  by  EPA. 

EPA  promulgated  regulations 
implementing  section  209(e)  on  July  20, 
1994  (59  FR  36987).  EPA  subsequently 
promulgated  revised  regulations 
implementing  section  209(e)  on 
December  30,' 1997  (62  FR  67733).  See 
40  CFR  part  85,  subpart  Q.  As  proposed, 
we  are  creating  a  new  part  1074  that 
describes  the  federal  preemption  of  state 
and  local  emission  requirements.  This  is 
being  done  as  part  of  EPA’s  ongoing 
effort  to  write  its  regulations  in  plain 
language  format  in  subchapter  U  of  title 
40  of  the  CFR.  The  final  regulations  are 
based  directly  on  the  existing 
regulations  in  40  CFR  part  85,  subpart 
Q.  With  the  exception  of  the  specific 
changes  described  in  this  section,  we 
are  not  changing  the  meaning  of  these 
regulations. 

Pursuant  to  section  428  of  the  2004 
Consolidated  Appropriations  Act,  we 
are  adding  regulatory  language  to 
implement  the  legislative  restriction  on 
states  other  than  California  adopting, 
after  September  1,  2003,  standards  or 


other  requirements  applicable  to  spark- 
ignition  engines  smaller  than  50 
horsepower.  We  are  also  adding, 
pursuant  to  that  legislation,  criteria  for 
EPA’s  consideration  in  authorizing 
California  to  adopt  and  enforce 
standards  applicable  to  such  engines.120 

In  addition,  on -July  12,  2002,  the 
American  Road  and  Transportation 
Builders  Association  (ARTBA) 
petitioned  EPA  to  amend  EPA’s  rules 
implementing  section  209(e)  of  the 
Act.121  In  particular,  ARTBA  petitioned 
EPA  to  amend  its  regulations  and 
interpretive  rule  regarding  preemption 
of  state  and  local  requirements  “that 
impose  in-use  and  operational  controls 
or  fleet-wide  purchase,  sale  or  use 
standards  on  nonroad  engines.” 122 
ARTBA  believes  such  controls  should 
be  preempted. 

As  we  were  already  planning  to  revise 
the  preemption  provisions  to  a  certain 
extent  in  this  rule,  we  determined  that 
it  was  appropriate  to  respond  to 
ARTBA’s  petition  in  the  context  of  this 
rule,  and  noticed  our  review  in  the 
proposal  for  this  rule,  giving  the  public 
the  ability  to  respond  to  provide 
comments  regarding  ARTBA’s  petition. 
After  reviewing  ARTBA’s  petition  and 
the  comments  received  regarding  the 
petition,  EPA  is  not  adopting  the 
changes  requested  by  ARTBA  in  its 
petition.  While  EPA  is  in  agreement 
with  ARTBA  regarding  some  of  the 
observations  it  makes  in  the  petition 
regarding  preemption  of  state  standards, 
particularly  state  fleet  average 
standards,  we  believe  the  current 
regulatory  language  is  sufficient 
regarding  preemption  of  such  standards. 
In  addition,  we  believe  that  it  would  be 
inappropriate  to  grant  ARTBA’s  request 
that  we  amend  the  existing  regulations 
to  find  that  restrictions  on  the  use  and 
operation  of  nonroad  engines  are 
preempted  under  section  209(e)  of  the 
Act.  For  a  full  discussion  and  response 
to  ARTBA’s  petition  and  the  comments 
we  received  on  the  petition,  please 


120  See  section  428  of  the  Appropriations  Act  for 
2004. 

121  “Petition  to  Amend  Rules  Implementing  Clean 
Air  Act  section  209(e),”  American  Road  and 
Transportation  Builders  Association  (ARTBA),  July 
12,  2002.  Also,  EPA  received  an  additional 
communication  from  ARTBA  urging  EPA  to  grant 
the  petition  after  the  decision  of  the  U.S.  Supreme 
Court  in  EMA  v.  SCAQMD,  541  U.S.  246  (2004).  See 
“ARTBA  Petition,”  L.  Joseph,  ARTBA,  to  D. 
Dickinson  &  R.  Doyle,  EPA,  April  30,  2004.  These 
documents  are  available  in  Docket  EPA-HQ-OAR- 
2004-0008. 

122  In  1994,  EPA  promulgated  an  interpretive  rule 
at  Appendix  A  to  subpart  A  of  40  CFR  part  89.  This 
interpretive  rule  was  amended  as  part  of  the  rule 
promulgated  on  December  30,  1997  (62  FR  67733). 
The  appendix  provides,  among  other  things,  that 
state  restrictions  on  the  use  and  operation  of 
nonroad  engines  are  not  preempted  under  section 
209. 


review  “Response  to  the  Petition  of 
American  Road  and  Transportation 
Builders  Association  to  Amend 
Regulations  Regarding  the  Preemption 
of  State  Standards  Regulating  Emissions 
from  Nonroad  Engines,”  which  has  been 
placed  in  the  docket  for  this  rulemaking. 

B.  Certification  Fees 

Under  our  current  certification 
program,  manufacturers  pay  a  fee  to 
cover  the  costs  associated  with  various 
certification  and  other  compliance 
activities  associated  with  an  EPA  issued 
certificate  of  conformity.  These  fees  are 
based  on  the  actual  and/or  projected 
cost  to  EPA  per  emission  family.  We  are 
establishing  a  new  fees  category  for 
certification  related  to  the  new 
evaporative  emission  standards. 

Sections  III  and  VI  describe  how  the  fees 
apply  to  sterndrive/inboard  marine 
engines  and  equipment  and  vessels 
subject  to  evaporative  emission 
standards  since  manufacturers  are  not 
currently  required  to  pay  certification 
fees  for  these  products. 

In  addition,  as  proposed,  we  are 
creating  a  new  part  1027  in  title  40  that 
incorporates  the  new  and  existing  fee 
requirements  under  a  single  part  in  the 
regulations.  This  is  being  done  as  part 
of  EPA’s  ongoing  effort  to  write  its 
regulations  in  plain  language  format  in 
subchapter  U  of  title  40  of  the  CFR.  The 
final  regulations  are  based  directly  on 
the  existing  regulations  in  40  CFR  part 
85,  subpart  Y.  Aside  from  a  variety  of 
specific  changes,  moving  this  language 
to  part  1027  is  not  intended  to  affect  the 
substance  of  the  existing  fee  provisions. 
We  are  making  the  following 
adjustments  and  clarifications  to  the 
existing  regulations: 

•  Establishing  a  new  fees  category  for 
new  evaporative  emission  standards. 

•  Eliminating  one  of  the  paths  for 
applying  for  a  reduced  fee.  The  existing 
regulations  specify  that  applications 
covering  fewer  than  six  vehicles  or 
engines,  each  with  an  estimated  retail 
sales  price  below  $75,000,  shall  receive 
a  certificate  for  five  vehicles  or  engines. 
Holders  of  these  certificates  are  required 
to  submit  an  annual  model  year  reduced 
fee  payment  report  adjusting  the  fees 
paid.  We  are  eliminating  this  pathway 
and  the  associated  report,  as  they  are 
complex  and  have  been  rarely  used. 

•  Clarifying  the  obligation  to  make 
additional  payment  on  a  reduced  fee 
certificate  if  the  actual  final  sales  price 
is  more  than  the  projected  retail  sales 
price  for  a  reduced  fee  vehicle  or 
engine.  As  before,  the  final  fee  payment 
must  also  reflect  the  actual  number  of 

^  vehicles. 

•  Applying  the  calculated  fee  changes 
for  later  years,  which  are  based  on  the 
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Consumer  Price  Index  and  the  total 
number  of  certificates,  only  after  the 
change  in  the  fee’s  value  since  the  last 
reported  change  has  reached  $50.  The 
fee  change  for  the  “Other”  category  for 
calendar  year  2005  to  2006  changed 
from  $826  to  S839  and  for  non-road 
compression-ignition  engines  from 
$1822  to  $1831.  Under  the  final  rule,  the 
fee  will  not  change  until  such  time  as 
the  fee  increase  will  be  $50.00  or 
greater.  This  might  not  occur  after  one 
year,  but  after  two  or  more  years  the 
calculated  increase  in  a  fee  based  on  the 
change  in  the  Consumer  Price  Index 
might  be  more  than  $50.00.  The  same 
applies  if  the  price  goes  up  or  down.  Fot 
example,  if  the  fee  published  in  EPA 
guidance  for  a  category  of  engine  was 
$1,000  in  2011  and  the  calculated  fee  for 
2012  is  $990  and  in  2013  is  $1040,  the 
fee  in  2013  will  remain  at  $1,000  since 
the  change  from  the  2011  fee  is  only 
$40.  This  will  minimize  confusion 
related  to  changing  fees  where  the 
calculated  fee  is  very  close  to  that 
already  established  for  the  previous 
year.  It  will  also  lessen  paperwork  and 
administrative  burdens  for 
manufacturers  and  EPA  in  making 
adjustments  for  small  fees  changes  for 
applications  that  are  completed  around 
the  change  in  a  calendar  year.  The 
number  of  certificates  may  go  up  or 
down  in  any  given  year,  while  the 
Consumer  Price  Index  will  generally 
increase  annually.  As  a  result,  this 
change  will  be  revenue-neutral  or  will 
perhaps  slightly  decrease  overall 
revenues. 

•  Clarifying  that  all  fee-related 
records  need  to  be  kept,  not  just  those 
related  to  the  “final  reduced  fee 
calculation  and  adjustment.” 

•  Adding  www.Pay.gov  or  other 
methods  specified  in  guidance  as 
acceptable  alternative  methods  for 
payment  and  filing  of  fee  forms. 

•  Establishing  a  single  deadline  for  all 
types  of  refunds:  Total,  partial  for 
reduced  fees,  and  partial  for  corrections. 
In  all  cases,  refund  requests  must  be 
received  within  six  months  of  the  end 
of  the  model  year.  A  common  type  of 
request  is  due  to  an  error  in  the  fee 
amount  paid  as  a  result  of  changed  fees 
for  a  new  calendar  year.  We  frequently 
apply  these  overpayments  to  other 
pending  certification  applications.  This 
is  less  burdensome  than  applying  for  a 
simple  refund,  both  for  EPA  and  for 
most  manufacturers.  Applications  to 
apply  such  refunds  to  other  certification 
applications  must  also  be  received 
within  six  months  of  the  end  of  the 
model  year  of  the  original  engine  family 
or  test  group. 

•  Emphasizing  with  additional  cross 
references  that  the  same  reduced  fee 


provisions  that  apply  to  Independent 
Commercial  Importers  also  apply  to 
modification  and  test  vehicle  certificates 
under  40  CFR  85.1509  and  89.609:  The 
number  of  vehicles  covered  is  listed  on 
the  certificate,  a  revision  of  the 
certificate  must  be  applied  for  and 
additional  reduced  fee  payments  made 
if  additional  vehicles  are  to  be  covered, 
and  the  certificate  must  be  revised  to 
show  the  new  total  number  of  vehicles 
to  be  covered. 

We  are  making  one  additional  change 
in  the  regulations  based  on  comments 
regarding  the  limits  on  feps  that  apply 
for  locomotive  and  marine  diesel 
remanufacturing  systems  or  kits.  We  are 
specifying  that  certified 
remanufacturing  systems  or  kits  under 
these  programs  are  eligible  for  reduced 
fees  based  on  the  value  of  the 
remanufacturing  system  or  kit  rather 
than  the  value  of  the  whole  locomotive 
or  vessel.  This  is  analogous  to  existing 
provisions  for  fuel-conversion  kits  in 
which  the  regulation  specifies  that  the 
basis  for  evaluating  the  one-percent 
threshold  is  the  value  of  the  kit  alone. 

We  are  therefore  modifying  the 
regulation  to  allow  for  reduced  fees 
where  the  assessed  fee  is  more  than  one 
percent  of  the  value  of  the 
remanufacturing  system  or  kit.  This 
applies  equally  to  locomotives  and 
marine  diesel  engines,  which  are  now 
also  subject  to  remanufacturing 
certification  provisions. 

C.  Amendments  to  General  Compliance 
Provisions  in  40  CFR  Part  1068 

We  have  adopted  final  rules  to  apply 
the  provisions  of  part  1068  for 
locomotives  regulated  under  part  1033, 
nonroad  diesel  engines  regulated  under 
40  CFR  part  1039,  marine  diesel  engines 
regulated  under  40  CFR  part  1042,  Large 
SI  engines  regulated  under  40  CFR  part 
1048,  and  recreational  vehicles 
regulated  under  40  CFR  part  1051.  In 
this  final  rule  we  are  applying  these 
provisions  for  Small  SI  and  Marine  SI 
engines,  equipment,  and  vessels.  Any 
changes  we  make  to  part  1068  will 
apply  equally  for  these  other  types  of 
engines  and  vehicles. 

The  following  paragraphs  describe 
several  amendments  we  are  making  to 
part  1068,  including  several  changes 
and  clarifications  subsequent  to  the 
proposed  rule.  We  summarize  several  of 
the  most  important  changes  since  the 
proposal  in  Section  X. 

(3)  Partially  Complete  Engines 

We  proposed  to  revise  our  definition 
of  “engine”  to  be  clear  that  it  includes 
those  engines  that  are  only  partially 
complete.  We  received  many  comments 
regarding  the  impact  of  this 


clarification.  The  final  approach 
described  in  this  subsection  includes 
revisions  from  the  proposal  to  address 
these  comments. 

We  are  aware  that  in  some  cases 
manufacturers  produce  nonroad  engines 
by  starting  with  a  complete  or  partially 
complete  engine  from  another 
manufacturer  and  modify  it  as  needed 
for  the  particular  application.  This  is 
especially  common  for  Marine  SI  and 
Large  SI  engines  and  equipment,  but  it 
may  also  occur  for  other  types  of 
nonroad  engines  and  equipment.  We  are 
aware  that  an  interpretation  of  the 
prohibited  acts  in  §  1068.101  would 
disallow  this  practice  because  the 
original  engine  manufacturer  is  arguably 
selling  an  engine  that  is  not  covered  by 
a  certificate  of  conformity  even  though 
emission  standards  apply.  We  are  also 
concerned  that  some  manufacturers 
might  choose  to  exploit  this  ambiguity 
by  importing  partially  complete  engines, 
contending  that  these  are  not  subject  to 
standards,  where  the  company  receiving 
the  shipment  would  assemble  the 
engines  and  sell  them  without  going 
through  the  certification  process.  It 
would  be  very  difficult  to  monitor  or 
enforce  requirements  with  this  kind  of 
business  activity. 

We  are  addressing  this  first  by 
defining  “engine”  for  the  purposes  of 
the  regulations  (see  §  1068.30).  To  do 
this,  we  differentiate  between  complete 
engines  and  partially  complete  engines, 
both  of  which  need  to  be  covered  by  a 
valid  certificate  or  an  exemption.  An 
engine  block  becomes  an  “engine” 
subject  to  standards  when  a  crankshaft 
is  installed.  This  represents  a 
substantial  step  in  the  manufacturing 
process.  Selecting  a  later  point  in  the 
assembly  process  would  only  create  the 
potential  for  loopholes  for  companies 
wanting  to  sell  products  that  fall  just 
short  of  what  it  would  take  to  be  subject 
to  standards. 

Partially  complete  engines  include 
any  engine  that  has  not  been  fully 
assembled  or  is  not  yet  in  its  final 
configuration.  This  might  include  short 
blocks  that  are  shipped  to  another 
location  for  final  assembly.  It  might  also 
include  full  assembled  engines  that  will 
be  installed  in  all-terrain  vehicles 
(which  are  subject  to  equipment-based 
standards).  Even  though  these  engines 
are  still  subject  to  further  assembly  or 
modification,  they  are  subject  to 
standards  and  certification  requirements 
and  therefore  may  not  be  introduced 
into  U.S.  commerce  without  an 
exemption.  We  are  adopting  provisions 
to  accommodate  various  assembly  paths 
reflecting  current  business  practices.  For 
example,  we  are  specifying  that 
manufacturers  may  ship  partially 
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complete  engines  between  two  of  their 
facilities  (see  §  1068.260).  We  would 
require  manufacturers  to  notify  us  that 
this  practice  is  occurring  and  get  our 
approval,  but  they  would  not  need  to 
take  any  additional  steps. 

We  have  greater  concerns  about 
ensuring  that  engines  always  reach  their 
certified  configuration  when  engines  are 
shipped  from  one  company  to  another, 
or  anytime  a  company  that  is  not  a 
certificate  holder  is  introducing 
partially  complete  engines  into  U.S. 
commerce.  To  address  this,  we  are 
adopting  detailed  provisions  in 
§  1068.262.  These  provisions  clarify  and 
expand  on  the  provisions  adopted 
earlier  in  §  1068.330  for  imported 
engines.  The  original  engine 
manufacturer  needs  a  written  request 
from  a  secondary  engine  manufacturer 
who  already  holds  a  valid  certificate  of 
conformity  for  the  engine  based  on  its 
final  configuration  and  application.  The 
request  from  the  secondary  engine 
manufacturer  would  also  identify  an 
engine  family  name.  This  engine  family 
name  could  be  any  valid  family  name 
for  that  engine  model  and  would  not 
necessarily  need  to  be  the  actual  family 
name  for  that  engine  in  its  final 
configuration.  For  example,  a  secondary 
engine  manufacturer  might  sell  a  single 
engine  model  into  stationary,  marine, 
and  industrial  applications,  each  of 
which  might  have  a  different  engine 
family  name.  As  long  as  there  is  a  valid 
family  name,  the  original  engine 
manufacturer  could  be  confident  that 
the  secondary  engine  manufacturer  will 
be  modifying  the  engine  to  be  in  a 
certified  configuration.  The  original 
engine  manufacturer  would  apply  a 
removable  label  identifying  their 
corporate  name  and  stating  that  the 
engines  are  exempt  under  these 
provisions  for  partially  complete 
engines.  The  label  or  the  accompanying 
bill  of  lading  would  also  name  the 
secondary  engine  manufacturer  as  the 
certificate-holder  and  identify  the 
destination  for  the  engines  being 
shipped.  The  labels  may  be  applied  to 
individual  engines  or  they  may  be 
applied  to  the  packaging  for  engines  that 
are  shipped  together. 

We  are  accommodating  the  need  to 
start  assembling  products  while  the 
application  for  certification  is  pending. 
We  would  treat  these  shipments  the 
same  as  we  would  treat  early  production 
for  a  manufacturer  building  its  own 
engine  blocks,  as  described  in  Section 
VIII.C.2. 

There  are  also  situations  in  which  a 
secondary  manufacturer  would  build 
engines  that  will  continue  to  be  exempt 
after  the  point  of  final  assembly.  For 
example,  some  engines  may  be  intended 


only  for  export,  for  national  security,  or 
for  developmental  or  testing  purposes. 

In  these  cases  where  the  secondary 
engine  manufacturer  is  unable  to 
identify  a  valid  family  name,  they 
would  simply  inform  the  original 
manufacturer  of  the  regulatory  cite  that 
allows  them  to  produce  exempted 
engines.  Note  that  this  process  is 
generally  permitted  only  in  the  case 
where  the  original  engine  manufacturer 
and  the  secondary  engine  manufacturer 
are  certificate  holders,  which  means  that 
they  have  at  least  one  certificate  of 
conformity  with  EPA  (even  if  that  is  for 
a  different  type  of  engine). 

The  regulation  includes  language  to 
clarify  that  the  original  manufacturer  is 
liable  for  shipment  of  properly  labeled 
engines  to  a  manufacturer  who  has 
applied  for  or  received  a  valid  certificate 
of  conformity  or  who  has  an  exemption 
for  the  engines  being  shipped.  The 
original  engine  manufacturer  would  be 
in  violation  if  (1)  the  engines  and  their 
labels  are  separated  before  reaching  the 
secondary  engine  manufacturer,  (2)  if 
the  engines  are  shipped  to  the  wrong 
destination,  or  (3)  if  the  secondary 
engine  manufacturer  does  not  in  fact 
have  the  certification  or  exemption  in 
place  as  prescribed.  We  expect  original 
engine  manufacturers  to  have  a  clear 
relationship  with  their  associated 
secondary  engine  manufacturers  so  they 
can  readily  verify  the  status  of  any 
particular  certification  or  exemption; 
due  diligence  on  the  part  of  the  original 
engine  manufacturer  should  allow  for  a 
high  degree  of  confidence  that  all  the 
applicable  conditions  are  met. 

Another  situation  involving  partially 
complete  engines  involves  the  engine 
block  as  a  replacement  part  where,  for 
example,  the  original  engine  had  major 
structural  damage.  In  this  case  the 
engine  manufacturer  will  typically  sell 
an  engine  block  with  piston,  crankshaft, 
and  other  internal  components  to  allow 
the  user  to  repower  with  many  of  the 
components  from  the  original  engine. 
Under  the  new  definitions,  these  short 
blocks  or  three-quarter  blocks  are 
considered  new  engines  subject  to 
emission  standards.  We  have  addressed 
this  situation  in  the  regulations  with  the 
replacement  engine  provisions  in 
§  1068.240.  This  may  involve  one  of  two 
basic  situations.  In  cases  where  the 
short  block  is  no  different  than  what  is 
being  produced  for  complete,  certified 
engines  in  the  current  model  year,  there 
is  no  need  for  demonstrations  or 
approval  for  an  exemption  from 
emission  standards.  We  are  adding 
clarifying  language  that  these  partially 
complete  engines  may  be  sold  to 
repower  failed  engines  without 
restriction.  We  do,  however,  require  that 


these  engines  be  labeled  to  prevent 
someone  from  circumventing  the 
regulations  by  using  these  short  blocks 
to  build  new  noncompliant  engines. 
These  labels  would  serve  as  a 
preventive  measure  and  make  it  easier 
for  EPA  inspectors  to  detect  a  violation. 

In  cases  where  the  short  block  is  from 
a  previous  model  year  when  less 
stringent  emission  standards  apply,  we 
would  want  to  treat  this  under  the  same 
replacement-engine  provisions  that 
apply  to  complete  engines.  Section 
VIII. C. 5  describes  these  provisions 
related  to  replacement  engines  in  greater 
detail. 

We  are  also  further  clarifying  the 
requirement  for  engine  manufacturers  to 
sell  engines  in  their  certified 
configuration  (see  §  1068.260).  The 
existing  provisions  in  part  1068  describe 
how  manufacturers  may  use  delegated 
assembly  to  arrange  for  equipment 
manufacturers  to  separately  source 
aftertreatment  components  for  engines 
that  depend  on  aftertreatment  to  meet 
emission  standards.  We  are  including 
language  to  clarify  that  we  will  consider 
an  engine  to  be  in  its  certified 
configuration  in  certain  circumstances 
even  if  emission-related  components  are 
not  assembled  to  the  engine.  This  is 
intended  to  reflect  common  practice 
that  has  developed  over  the  years.  We 
are  also  clarifying  that  engines  may  be 
shipped  without  radiators  or  other 
components  that  are  unrelated  to 
emission  controls,  and  that  we  may 
approve  requests  to  ship  engines 
without  emission-related  components  in 
some  circumstances.  This  will  generally 
be  limited  to  equipment-related 
components  such  as  vehicle-speed 
sensors.  We  may  specify  conditions  that 
we  determine  are  needed  to  ensure  that 
shipping  the  engine  without  such 
components  will  not  result  in  the  engine 
being  operated  outside  of  its  certified 
configuration. 

(4)  Provisions  Related  to  Model  Year 
and  Date  of  Manufacture 

We  proposed  definitions  of  “model 
year”  and  “date  of  manufacture”  in 
conjunction  with  our  proposed 
definition  of  “engine”.  We  received  a 
number  of  comments  regarding  these 
definitions.  As  a  result  of  these 
comments,  we  are  finalizing  the 
approach  described  below. 

Until  now,  the  regulations  have  not 
specified  the  point  in  the  assembly  or 
procurement  process  that  should  serve 
as  the  basis  for  establishing  an  engine’s 
date  of  manufacture  for  purposes  of 
deciding  which  standards  apply.  For  the 
large  majority  of  engines,  this  is  not  an 
issue,  since  total  assembly  time  from 
start  to  finish  is  measured  in  hours  or 
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perhaps  days.  As  a  result,  it  is  relatively 
uncommon  for  there  to  be  any 
uncertainty  regarding  an  engine’s  date 
of  manufacture.  Nevertheless,  we  have 
learned  that  there  are  widely  diverging 
practices  for  establishing  an  engine’s 
date  of  manufacture  in  several  special 
situations,  which  means  there  is  a 
different  effective  date  of  new  emission 
standards  for  different  manufacturers. 
This  is  especially  of  interest  for  larger 
engines,  which  are  more  likely  to  have 
longer  assembly  times  and  to  be 
assembled  in  multiple  stages  at  different 
facilities.  We  believe  it  is  important  to 
establish  a  clear  requirement  in  this 
regard  to  avoid  ambiguity  and  different 
interpretations.  A  consistent  approach 
preserves  a  level  playing  field  and  may 
prevent  some  manufacturers  from 
manipulating  their  build  dates  to 
circumvent  the  regulations. 

We  expected  that  the  proposed 
definition  of  “date  of  manufacture,” 
based  on  reaching  a  final,  running 
configuration,  was  the  most 
straightforward  and  logical 
interpretation.  The  comments  received 
and  the  ensuing  discussions  made  clear 
that  this  interpretation  was  not 
universally  held.  The  diversity  of  views 
underscores  the  need  for  the  regulations 
to  establish  a  clear  and  uniform 
requirement. 

We  recognize  the  concern  that 
manufacturers  need  a  high  degree  of 
certainty  regarding  applicable  emission 
standards  when  they  initiate  assembly 
of  an  engine.  Any  number  of  variables 
in  the  production  process  could  affect 
how  long  it  takes  to  finish  building  an 
engine.  We  therefore  believe  it  is  most 
appropriate  to  match  up  the  definitions 
for  “date  of  manufacture”  and  “engine” 
by  specifying  that  an  engine’s  date  of 
manufacture  should  be  based  on  the 
date  that  the  crankshaft  is  installed  in 
the  engine.  This  provides  manufacturers 
with  the  control  they  need  to  determine 
which  emission  standards  apply  when 
they  start  to  build  the  engine. 

We  are  aware  that  secondary  engine 
manufacturers  may  have  inventory  and 
assembly  procedures  that  are  not  tied  to 
the  actual  date  of  crankshaft  installation 
by  the  original  engine  manufacturer.  We 
are  therefore  specifying  for  this  situation 
that  the  date  of  manufacture  is  generally 
the  date  the  secondary  engine 
manufacturer  receives  shipment  of  the 
partially  complete  engine.  Alternatively, 
where  the  manufacturer  knows  the  date 
the  crankshaft  was  actually  installed  in 
the  engine  and  receives  the  engine 
within  30  days  of  that  date,  it  may  use 
the  actual  date  of  crankshaft  installation 
as  the  date  of  manufacture.  This  puts 
the  secondary  engine  manufacturer  in  a 
similar  position  relative  to  companies 


with  sole  responsibility  for  assembling 
complete  engines,  without  placing 
unreasonable  expectations  on  secondary 
engine  manufacturers  to  know  how 
engines  were  assembled  by  their 
supplier. 

Some  manufacturers  may  want  to 
name  a  date  of  manufacture  that  is  later 
than  we  specify  in  the  regulation.  This 
may  be  for  marketing  purposes, 
managing  inventories  of  engine 
components,  or  for  other  recordkeeping 
or  product-development  reasons.  There 
is  no  risk  of  manufacturers  gaining  an 
advantage  of  being  subject  to  less 
stringent  standards  by  delaying  the  date 
of  manufacture  for  an  engine,  so  we 
would  have  no  objection  to  that. 
However,  we  limit  the  selection  of  date 
of  manufacture  to  a  later  point  in  the 
assembly  process.  Selecting  a  date  of 
manufacture  after  the  end  of  the 
assembly  process  for  an  engine  would 
raise  concerns  about  the  risk  for 
manipulating  emission  credits  for  a 
given  model  year  and  about  ensuring 
that  engine  assembly  and  dates  of 
manufacture  are  always  within  the 
production  period  established  for  a 
given  engine  family,  as  described  in  the 
certificate  of  conformity  or  the 
manufacturer’s  records.  We  see  no 
legitimate  reason  to  select  a  date  of 
manufacture  after  completing  assembly 
for  an  engine.  Note  that  since  the  entire 
assembly  process  is  complete  within  no 
more  than  a  few  days  for  most  engines, 
we  would  expect  this  allowance  to 
rarely  affect  the  date  of  manufacture 
significantly. 

This  approach  to  defining  “date  of 
manufacture”  addresses  manufacturers’ 
concerns  for  knowing  which  standards 
apply  to  an  engine,  but  we  are  also 
concerned  that  manufacturers  could 
ramp  up  production  of  engine  blocks 
with  installed  crankshafts  as  a  method 
to  delay  compliance  with  new  emission 
standards.  EPA  regulations  have  always 
included  provisions  describing  limits  on 
inventory  and  stockpiling  practices  for 
nonroad  equipment  manufacturers.  The 
regulations  until  now  do  not  clearly 
address  issues  related  to  stockpiling  for 
engine  manufacturers.  We  agree  with 
the  suggestion  from  commenters  that 
anti-stockpiling  provisions  that  are 
specific  to  engine  manufacturers  would 
be  appropriate.  The  Clean  Air  Act 
contemplates  the  need  for  such 
provisions  in  section  202(b)(3),  where 
there  is  direction  for  EPA  to  consider 
establishing  a  definition  of  model  year 
that  prevents  stockpiling.  At  the  same 
time,  we  received  other  comments 
related  to  production  periods  and  model 
year,  leading  us  to  adopt  a  collection  of 
related  provisions  in  §  1068.103. 


The  new  text  in  §  1068.103  includes 
three  main  provisions  that  are  already  in 
place  for  motor  vehicles  and  heavy-duty 
highway  engines  in  §§85.2304  and 
85.2305.  First,  we  are  clarifying  that  the 
scope  of  a  certificate  of  conformity  may 
be  limited  to  established  engine  models, 
production  periods,  or  production 
facilities.  Any  such  limits  would  be 
included  in  the  manufacturer’s 
application  for  certification  or  in  the 
certificate  of  conformity.  Second,  we  are 
defining  the  limits  on  selecting 
production  periods  for  purposes  of 
establishing  the  model  year.  Third,  we 
are  clarifying  that  engine  manufacturers 
may  start  producing  engines  after  they 
submit  an  application  for  certification 
and  before  the  certification  is  approved. 
This  includes  provisions  to  address  the 
manufacturers’  responsibility  to  ensure 
(1)  that  engines  are  not  introduced  into 
U.S.  commerce  until  the  certification  is 
approved;  (2)  that  all  engines  are 
assembled  consistent  with  the 
certification,  including  any  changes  that 
may  come  from  the  certification  review 
process;  and  (3)  that  manufacturers 
make  these  early-production  engines 
available  for  production-line  testing  or 
selective  enforcement  audits,  as 
appropriate. 

In  addition,  we  are  adding  provisions 
to  establish  limits  on  stockpiling  for 
engine  manufacturers.  We  are  doing  this 
by  stating  that  manufacturers  must  use 
their  normal  inventory  and  assembly 
processes  for  initiating  assembly  of  their 
engines.  We  include  a  clarifying 
expectation  that  we  would  expect 
normal  assembly  processes  to  involve 
no  more  than  one  week  to  complete 
engine  assembly  once  the  crankshaft  is 
installed.  We  understand  that  assembly 
processes  in  some  special  cases  are 
more  complicated,  and  that  engine 
manufacturers  may  be  unable  to 
complete  engine  assembly  in  some  cases 
based  on  delivery  of  certain  components 
or  other  extenuating  factors.  To  put 
some  boundaries  on  these  exceptional 
situations,  the  regulation  specifies  a 
presumption  that  the  engine 
manufacturer  has  violated  the 
stockpiling  prohibition  if  engine 
assembly  is  complete  more  than  30  days 
after  the  end  of  the  model.  This 
presumption  date  is  60  days  after  the 
end  of  the  model  year  for  engines  with 
per-cylinder  displacement  above  2.5 
liters.  This  generally  distinguishes 
engines  that  may  have  relatively  high 
sales  volumes  (including  heavy-duty 
highway  engines)  from  bigger  engines 
that  are  sold  in  much  lower  sales 
volumes. 

Note  that  the  potential  burden  and 
disruption  related  to  these  provisions  is 
limited  in  two  important  ways.  First,  the 
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restrictions  related  to  date  of 
manufacture  and  model  year  in 
§  1068.103(f)  apply  only  when  there  is 
a  change  in  emission  standards  for  the 
coming  model  year.  We  would  still 
expect  manufacturers  to  take  this 
approach  in  years  when  there  is  no 
change  in  emission  standards,  but  these 
requirements  would  not  strictly  apply. 

We  are  also  including  hardship 
provisions  to  allow  manufacturers  to 
request  approval  to  extend  the  final 
assembly  deadline  for  their  engines  if 
circumstances  outside  their  control 
prevent  them  from  completing  engine 
assembly  in  time.  We  would  approve 
such  a  request  only  if  the  manufacturer 
could  not  have  avoided  the  situation 
and  took  all  possible  steps  to  minimize 
the  extent  of  the  delay. 

(5)  Restrictions  on  Naming  Model  Years 
Relative  to  Calendar  Year 

We  proposed  restrictions  to  naming 
model  years  for  Small  SI  engines.  In 
response  to  the  comments  we  received, 
we  are  finalizing  these  restrictions  for 
all  engines  subject  to  40  CFR  part  1068. 

Exhaust  emission  standards  apply 
based  on  the  date  of  engine  assembly. 

We  similarly  require  that  equipment 
manufacturers  use  engines  meeting 
emission  standards  in  the  same  model 
year  as  equipment  based  on  the 
equipment  assembly  date.  For  example, 
starting  January  1,  2009,  an  equipment 
manufacturer  must  generally  use  a  2009 
model  year  engine.  However,  we  allow 
equipment  manufacturers  to  deplete 
their  normal  inventories  of  engines  from 
the  previous  model  year  as  long  as  there 
is  no  stockpiling  of  those  earlier 
engines.  Note  that  this  restriction  does 
not  apply  if  emission  standards  are 
unchanged  for  the  current  model  year. 
We  have  found  many  instances  where 
companies  will  import  new  engines 
usually  installed  in  equipment  and 
claim  that  the  engine  was  built  befofe 
emission  standards  took  effect,  even  if 
the  start  date  for  emission  standards  was 
several  years  earlier.  We  believe  many 
of  these  engines  were  in  fact  built  later 
than  the  named  model  year,  but  it  is 
difficult  to  prove  the  date  of 
manufacture,  which  then  makes  it 
difficult  to  properly  enforce  these 
requirements.  Now  that  emission 
standards  have  been  in  place  for  most 
engines  for  several  years,  we  believe  it 
is  appropriate  to  implement  a  provision 
that  prevents  new  engines  manufactured 
several  years  previously  to  be  imported 
when  more  recent  emission  standards 
have  been  adopted.  This  will  prevent 
companies  from  importing 
noncompliant  products  by 
inappropriately  declaring  a  manufacture 
date  that  precedes  the  point  at  which 


the  current  standards  started  to  apply. 
This  also  puts  a  time  limit  on  our 
existing  provisions  that  allow  for 
normal  inventory  management  to  use 
the  supply  of  engines  from  previous 
model  years  when  there  has  been  a 
change  in  standards. 

We  are  specifying  that  engines  and 
equipment  will  be  treated  as  having  a 
model  year  at  most  one  year  earlier  than 
the  calendar  year  in  which  the 
importation  occurs  when  there  is  a 
change  in  emission  standards  (see 
§  90.615  and  §  1068.360).  This 
requirement  will  start  January  1,  2009 
for  Small  SI  engines  and  it  will  start 
immediately  when  the  final  rule 
becomes  effective  for  engines/ 
equipment  subject  to  part  1068.  For 
example,  for  new  standards  starting  in 
the  2009  or  earlier  model  years, 
beginning  January  1,  2010,  all  imported 
new  engines  will  be  considered  to  have 
a  model  year  of  2009  or  later  and  will 
need  to  comply  with  new  2009 
standards,  regardless  of  the  actual  build 
date  of  the  engines  or  equipment. 
(Engines  or  equipment  will  be 
considered  new  unless  the  importer 
demonstrates  that  the  engine  or 
equipment  had  already  been  placed  into 
service,  as  described  below.)  This  will 
allow  a  minimum  of  twelve  months  for 
manufactured  engines  to  be  shipped  to 
equipment  manufacturers,  installed  in 
equipment  and  imported  into  the 
United  States.  This  time  interval  will  be 
substantially  longer  for  most  engines 
because  the  engine  manufacturer’s 
model  year  typically  ends  well  before 
the  end  of  the  calendar  year.  Also, 
engines  produced  earlier  in  the  model 
year  will  have  that  much  more  time  to 
be  shipped,  installed,  and  imported. 

Manufacturers  have  expressed 
concern  that  the  one-year  limitation  on 
imported  products  may  be  too  short 
since  there  are  often  delays  related  to 
shipping,  inventory,  and  perhaps  most 
significantly,  unpredictable  fluctuations 
in  actual  sales  volumes.  We  do  not 
believe  it  is  appropriate  to  maintain 
long-term  inventories  of  these  products 
outside  the  United  States  for  eventual 
importation  when  it  is  clear  ahead  of 
time  that  the  new  standards  are 
scheduled  to  take  effect.  Companies 
may  be  able  to  import  these  produ’cts 
shortly  after  manufacturing  and  keep 
their  inventories  in  a  U.S.  distribution 
network  to  avoid  the  situation  of  being 
unable  to  sell  these  products' in  the 
United  States. 

In  years  where  the  standards  do  not 
change,  this  provision  will  have  no 
practical  effect  because,  for  example,  a 
2004  model  year  engine  meets  the  2006 
model  year  standards.  We  will  treat 
such  an  engine  as  compliant  based  on 


its  2004  emission  label,  any  emission 
credit  calculations  for  the  2004  model 
year,  and  so  on.  These  engines  can 
therefore  be  imported  anytime  until  the 
end  of  the  calendar  year  in  which  new 
standards  take  effect. 

We  do  not  intend  for  these  provisions 
to  delay  the  introduction  of  the  new 
emission  standards  by  one  year.  It  is 
still  a  violation  to  produce  an  engine  in 
the  2011  calendar  year  and  call  it  a  2010 
model  year  engine  to  avoid  being 
subject  to  2011  standards. 

Importation  of  equipment  that  is  not 
new  is  handled  differently.  These 
products  will  not  be  required  to  be 
upgraded  to  meet  new  emission 
standards  that  started  to  apply  after  the 
engine  and  equipment  were 
manufactured.  However,  to  avoid  the 
situation  where  companies  simply 
declare  that  they  are  importing  used 
equipment  to  avoid  new  standards,  we 
are  requiring  that  they  provide  clear  and 
convincing  evidence  that  such  engines 
have  been  placed  into  service  prior  to 
importation.  Such  evidence  will 
generally  include  documentary 
evidence  of  purchase  and  maintenance 
history  and  visible  wear  that  is 
consistent  with  the  reported 
manufacture  date.  Importing  products 
for  resale  or  importing  more  than  one 
engine  or  piece  of  equipment  at  a  time 
will  generally  call  for  closer  evaluation 
to  determine  that  this  degree  of 
evidence  has  been  met.  Note  that  the 
regulations  generally  treat  engines 
converted  to  a  different  category  as  new 
engines,  even  if  they  have  already  been 
placed  into  service.  For  example,  if  a 
motor  vehicle  is  modified  such  that  it 
no  longer  fits  under  the  definition  of 
motor  vehicle,  its  engine  generally 
becomes  a  new  nonroad  engine  and  is 
subject  to  emission  standards  and  other 
requirements  based  on  its  model  year  as 
specified  in  the  regulation. 

(6)  Liability  for  Causing  Violations 

In  the  last  few  years,  there  has  been 
a  surge  in  the  number  of  illegal  nonroad 
engines,  vehicles  and  equipment,  such 
as  tractors,  lawn  mowers,  generators  and 
all-terrain  vehicles,  imported  into-the 
United  States.  A  significant  number  of 
the  imported  nonroad  engines,  vehicles 
and  equipment  fail  to  meet  EPA 
requirements  and  standards  under  the 
Clean  Air  Act.  The  manufacturers  of 
these  illegal  goods  often  are  out  of  the 
effective  reach  of  United  States 
jurisdiction  and  enforcement.  In  2007, 
the  recall  of  lead-contaminated  toys  and 
more  than  5,300  melamine-laced  pet 
food  products  resulted  in  heightened 
interest  in  what  the  U.S.  government  is 
doing  to  safeguard  the  health  of  its 
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citizens  with  regard  to  imported 
consumer  products. 

In  July  2007,  President  Bush  signed 
Executive  Order  13439  establishing  an 
Interagency  Working  Group  on  Import 
Safety.  This  Working  Group  consists  of 
over  ten  government  agencies  including 
EPA  and  the  Departments  of  Health  and 
Human  Services,  Homeland  Security, 
State,  Treasury,  Justice,  Agriculture,  and 
Transportation.  The  wide  range  of 
agencies  involved  in  this  Working 
Group  illustrates  the  breadth  of  import 
issues. 

One  of  the  recommendations  of  the 
Interagency  Working  Group  on  Import 
Safety  was  to  consider  a  strategic  focus 
or  initiative,  using  existing  statutory  and 
regulatory  authorities,  and,  based  upon 
Agency  priorities,  increase  enforcement 
actions  against  foreign  and  domestic 
manufacturers,  as  well  as  importers, 
brokers,  distributors,  and  retailers  who 
introduce  illegal  goods  into  the  stream 
of  commerce.  This  rulemaking  will  help 
clarify  for  all  regulated  parties, 
including  retailers,  that  liability  for  the 
importation  of  nonroad  vehicles, 
engines  and  equipment  in  violation  of 
the  Clean  Air  Act  and/or  its 
implementing  regulations  extends 
beyond  the  manufacturer  and  direct 
importer  of  the  product. 

We  requested  comments  regarding 
revisions  to  §  1068.101  to  clarify  the 
types  of  actions  for  which  EPA  may 
pursue  enforcement  proceedings.  In  this 
rule  we  are  finalizing  such  clarifying 
provisions  in  §  1068.101.  Section  203  of 
the  Act  states  that  performing  certain 
acts,  “and  the  causing  thereof,” 
constitutes  a  prohibited  act.  We  are 
adding  a  new  paragraph  (c)  in 
§  1068.101  to  specifically  include  this 
prohibition  on  the  “causing”  of  any  of 
the  prohibited  acts  listed  in  the  statute 
and  the  regulations.  Adding  this 
clarification  will  help  people  who  are 
subject  to  the  regulations  to  more  fully 
understand  what  actions  are  prohibited 
and  may  potentially  subject  them  to 
enforcement  proceedings  under  the  Act. 
The  revisions  themselves  do  not  add 
new  enforcement  authorities  beyond 
what  is  already  specified  in  the  statute. 

Since  we  consider  it  a  violation  to 
cause  someone  to  commit  a  specified 
prohibited  act,  persons  causing  any 
such  prohibited  act  would  also  be 
subject  to  the  full  administrative  and 
judicial  enforcement  actions  allowable 
under  the  Act  and  the  regulations.  The 
prohibition  on  “causing”  a  prohibited 
act  would  apply  to  all  persons  and 
would  not  be  limited  to  manufacturers 
or  importers  of  regulated  engines  or 
equipment. 

EPA  interprets  the  “causation”  aspect 
of  section  203  broadly.  In  assessing 


whether  a  person  has  caused  a 
prohibited  act,  EPA  will  evaluate  the 
totality  of  the  circumstances.  For 
example,  in  certain  circumstances  EPA 
believes  that  a  retailer  may  he 
responsible  for  causing  the  importation 
of  engines  or  equipment  not  covered  by 
a  valid  certificate  of  conformity  or 
otherwise  in  violation  of  our 
regulations,  such  as  the  emission 
labeling  requirements.  In  addition  to  the 
prohibitions  that  apply  to  manufacturers 
and  importers  under  section  203,  EPA 
will  also  consider  many  factors  in 
assessing  whether  a  manufacturer, 
importer,  retailer,  distributor  or  other 
person  has  caused  a  prohibited  act.  For 
example,  contractual  (or  otherwise 
established)  business  relationships  of 
those  persons  involved  in  producing 
and/or  selling  new  engines  and 
equipment  could  be  evidence  of  the 
ability  of  the  person  to  cause  a  violation. 
In  addition,  we  would  consider  the 
particular  efforts  or  influence  of  the 
alleged  violator  contributing  to,  leading 
to,  or  resulting  in  the  prohibited  act.  On 
the  other  hand,  we  would  also  consider 
a  person’s  efforts  to  prevent  such  a 
violation  as  evidence  that  they  did  not 
cause  the  violation. 

EPA  will  evaluate  the  entire 
circumstances  in  determining  whether  a 
person  caused  another  person  to  commit 
a  prohibited  act  such  as  importing 
engines  or  equipment  in  violation  of  our 
regulations. 

To  assist  importers,  distributors, 
retailers,  and  the  general  public  to 
determine  whether  the  products  they 
are  buying  or  selling  comply  with  EPA 
regulations,  EPA  is  expanding  its 
compliance  assistance  efforts.  Imports 
compliance  assistance  information  is 
available  at  http://www.epa.gov/otaq/ 
imports/index.htm  and  http:// 
www.  bordercen  ter.  org/ ch  em/ 
vehicles.htm.  Additionally,  general 
certification  information  may  also  be 
found  at  http://www.epa.gov/otaq/ 
non  road. 

(7)  Engine  rebuilding  and  replacement 
engines 

We  are  finalizing  the  proposed 
changes  to  §  1068.240.  In  addition,  we 
are  also  making  other  changes  to  that 
section  to  address  manufacturers’ 
concerns  for  producing  short  blocks 
from  previous-tier  engines  as 
replacement  components  for  engines 
needing  service  in  the  field.  (See 
Section  VIII. C.l  for  additional 
discussion.)  The  current  provisions  for 
the  replacement-engine  exemption  in 
§  1068.240  require  that  manufacturers 
take  possession  of  the  old  engine  (or 
confirm  that  it  has  been  destroyed)  and 
take  steps  to  confirm  that  the  exemption 


is  needed  for  each  new  replacement 
engine.  We  acknowledge  that  these 
requirements  could  limit  the 
manufacturers’  ability  in  some  cases  to 
respond  quickly  for  operators  that 
would  depend  on  minimizing  their 
downtime. 

The  most  significant  change  being 
made  in  response  to  the  manufacturers 
comments  is  the  allowance  for  limited 
use  of  partially  complete  engines  as 
replacement  components  without  the 
administrative  requirements  and 
oversight  provisions  that  currently 
apply  under  §  1068.240.  We  have 
created  a  streamlined  approach  for 
manufacturers  to  produce  and  sell  a 
certain  number  of  replacement  engines, 
including  partially  complete  engines, 
based  on  production  volumes  from 
preceding  years.  We  are  adopting  a 
threshold  of  1.0  percent  of  annual 
production  through  2013  and  0.5 
percent  for  2014  and  later.  To  calculate 
the  number  of  engines  under  this 
provision,  manufacturers  would  first 
determine  their  U.S. -directed 
production  volumes  of  certified  engines 
each  year.  This  information  is  generally 
submitted  as  part  of  the  reporting  for 
production-line  testing  or  in  separate 
annual  reports.  The  manufacturer  would 
consider  the  preceding  three  model 
years  to  select  the  highest  total 
production  volume  of  certified  engines 
across  all  their  models  in  a  given  year. 
Multiplying  this  production  volume  by 
0.01  (or  0.005  starting  in  2014)  would 
give  the  number  of  engines  that  the 
manufacturer  could  produce  without 
triggering  the  administrative 
requirements  currently  specified  in 
§  1068.240.  (We  may  approve  the  use  of 
calculations  based  on  earlier  model 
years  in  unusual  circumstances,  such  as 
the  case  where  a  manufacturer  opts  out 
of  a  broad  category  of  engine  production 
but  continues  to  supply  service  parts  for 
those  models.)  These  threshold  values 
should  allow  manufacturers  the 
flexibility  to  meet  the  demand  for 
partially  complete  replacement  engines, 
but  at  production  levels  that  clearly  will 
not  undermine  the  expected  benefits  of 
the  emission  standards  that  otherwise 
apply  to  new  engines.  For  any  number 
of  noncompliant  replacement  engines 
exceeding  the  specified  threshold, 
manufacturers  would  need  to  meet  all* 
the  requirements  that  currently  apply 
under  §  1068.240. 

The  engine  grouping  includes  fairly 
broad  aggregation  of  products  to  keep 
similar  engines  together.  For  example, 
all  outboard  engines,  all  snowmobiles, 
and  all  handheld  engines  would  be 
counted  together  as  separate  groups. 
Diesel  engines  are  generally  sold  to 
distributors  in  a  configuration  that 
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could  be  adapted  for  use  in  nonroad 
applications,  either  land-based  or 
marine,  or  in  stationary  applications. 
Engine  manufacturers  should  therefore 
aggregate  their  sales  of  these  engines 
without  regard  to  their  eventual 
deployment  in  any  of  these 
applications.  However,  we  are  aware 
that  the  very  wide  range  in  sizes  and 
sales  volumes  makes  it  necessary  to 
prevent  aggregating  large  and  small 
engines.  Without  this,  the  high  sales 
volumes  associated  with  small  engines 
could  allow  for  unlimited  production  of 
high-power  replacement  engines.  Since 
it  is  not  possible  to  establish  a  power 
rating  for  a  partially  complete  engine,  it 


is  necessary  instead  to  rely  on  engine 
displacement  to  differentiate  these 
products.  The  selected  per-cylinder 
cutpoints  reflect  existing  regulatory 
requirements  and  production  and 
marketing  characteristics  related  to 
current  engine  offerings.  The  situation  is 
similar  for  spark-ignition  engines  that 
may  be  used  in  stationary  or  nonroad 
applications  (including  marine),  except 
that  there  is  a  much  less  pronounced 
range  in  engine  sizes.  The  engine 
groupings  for  calculating  allowable 
numbers  of  engines  under  this  approach 
are  shown  in  Table  VIII.C-1. 

We  are  also  applying  the  replacement- 
engine  exemption  provisions  to  heavy- 


duty  highway  engines.  There  have  been 
no  such  exemption  provisions  in  the 
past;  however,  we  are  expecting  engine 
technologies  to  change  significantly  in 
the  coming  years  such  that  vehicle 
owners  may  be  unable  to  replace 
engines  that  fail  prematurely  without 
being  able  to  access  replacement 
engines  that  are  specifically  built  to 
match  the  earlier  configuration.  We 
believe  these  engines  can  be  accounted 
for  separately  from  nonroad  and 
stationary  engines  with  respect  to 
production  volumes,  but  we  are 
otherwise  applying  all  the  provisions  of 
§  1068.240  equally  to  heavy-duty 
highway  engines. 


Table  VIII.C-1—  Aggregating  Sets  for  Streamlined  Replacement-Engine  Provisions 


Engine  category 

Standard-setting  part 

Engine  subcategories 

Highway  Cl  . 

40  CFR  part  86  . 

disp.  <  0.6  L/cyl 

0.6  <  disp.  <  1.2  L/cyl 

Nonroad  Cl,  Stationary  Cl,  and  Marine  Cl  . 

40  CFR  part  1039  or  40  CFR  part  1042  . 

disp.  >1.2  L/cy! 
disp.  <  0.6  L/cyl 

0.6  <  disp.  <  1 .2  L/cyl 

1.2  <  disp.  <  2.5  L/cyl 

2.5  <  disp.  <  7.0  L/cyl 

Marine  SI . 

40  CFR  part  1045  . 

outboard  personal  watercraft. 

Large  SI,  Stationary  SI,  and  Marine  SI 
(sterndrive/inboard  only). 

40  CFR  part  1048  or  40  CFR  part  1045  . 

all  engines 

Recreational  vehicles  . 

40  CFR  pari  1051  . 

off-highway  motorcycle,  all-terrain  vehicle, 
snowmobile. 

Small  SI  and  Stationary  SI  . 

40  CFR  part  1054  . 

handheld,  Class  1,  Class  II. 

There  are  two  special  situations  to 
note.  First,  the  replacement-engine 
provisions  do  not  apply  to  locomotives, 
which  have  already  been  established  in 
previous  rulemakings.  Second,  the 
provisions  for  a  streamlined  approach 
for  replacement  engines  do  not  apply  for 
engines  with  per-cylinder  displacement 
over  7.0  liters.  These  are  generally  very 
large,  custom-built  engines  with  low 
production  volumes,  so  we  believe  it  is 
not  necessary  or  appropriate  for  engine 
manufacturers  to  maintain  an  inventory 
of  these  engines  (complete  or  partially 
complete)  on  the  assumption  that 
someone  wanting  a  replacement  engine 
could  not  install  an  engine  certified  to 
emission  standards  for  the  current 
model  year. 

We  are  making  an  additional  change 
to  the  replacement-engine  exemption  in 
§  1068.240  to  clarify  what  provisions 
apply  for  short  blocks  from  a  currently 
certified  engine  family.  These  are 
considered  engines  under  the  new 
regulatory  definitions,  so  they  need  to 
be  covered  by  a  certificate  of  conformity 
or  an  exemption.  We  are  specifying  that 
short  blocks  from  an  engine  model 
certified  for  the  current  model  year  are 
exempt  under  the  replacement-engine 
exemption.  These  engines  do  not  need 
an  exemption  based  on  their  level  of 


emission  control  since  they  are  identical 
to  certified  engines  meeting  current 
standards.  Rather,  these  engines  need  an 
exemption  simply  because  they  are 
shipped  before  they  reach  a  certified 
configuration.  Final  assembly  would 
typically  be  performed  by  the  owner  or 
a  local  service  facility  rather  than  an 
equipment  manufacturer.  We  are 
therefore  applying  no  conditions  or 
restrictions  on  the  sale  of  these 
replacement  engines,  other  than  the 
need  for  being  part  of  a  certified  engine 
family  and  being  labeled  appropriately. 
The  regulation  specifies  how  to  label  the 
engine  blocks  to  ensure  that  they  can  be 
clearly  identified  as  replacement 
components.  The  regulation  also 
clarifies  that  anyone  completing  the 
assembly  of  such  an  engine  in  violation 
of  applicable  requirements  is  a 
manufacturer  who  has  committed  a 
prohibited  act.  For  example,  installing 
such  an  engine  in  a  new  piece  of 
equipment  would  violate  the  conditions 
of  the  replacement  engine  exemption 
and  we  may  hold  responsible  any 
parties  involved  in  assembling  or 
installing  the  engine. 

Simplified  labeling  requirements 
apply  to  current-tier  short  blocks  used 
as  replacement  engines  and  to  previous- 
tier  short  blocks  falling  under  the 


streamlined  approach  for  replacement 
engines  described  above.  The  general 
expectation  is  that  the  final,  assembled 
engines  continue  to  have  a  label 
describing  their  certification  status 
(unless  they  were  built  before  emission 
standards  started  to  apply).  For  engines 
in  which  the  certification  label  is  on  the 
short  block  or  another  component  that 
is  part  of  the  short-block  assembly,  we 
require  that  the  short  block  includes  a 
permanent  label  identifying  the  name  of 
the  manufacturer,  the  part  number  of 
the  short-block  assembly,  and  a  short 
statement  describing  this  as  a 
replacement  engine.  For  engines  in 
which  the  certification  label  is  mounted 
on  the  equipment  or  on  a  part  of  the 
engine  that  will  likely  be  preserved  as 
part  of  the  final  assembly,  we  require 
similar  labeling  except  that  the  label 
does  not  need  to  be  permanent. 

In  addition,  manufacturers  have 
expressed  a  concern  that  the  engine 
rebuilding  provisions  in  §  1068.120  and 
the  replacement  engine  provisions  in 
§  1068.240  do  not  clearly  address  the 
situation  in  which  rebuilt  engines  are 
used  to  repower  equipment  where  the 
engine  being  replaced  meets  alternate 
emission  standards  (such  as  those 
produced  under  the  Transition  Program 
for  Equipment  Manufacturers).  These 
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engines  are  not  certified  to  the  emission 
standards  that  otherwise  apply  for  the 
given  model  year,  so  there  may  be  some 
confusion  regarding  the  appropriate  way 
of  applying  these  regulatory 
requirements.  We  are  therefore  adopting 
clarifying  language  to  make  sure  the 
required  statements  on  engine  labels 
and  the  underlying  regulatory 
requirements  reflect  this  scenario. 

(8)  Delegated  Assembly 

We  understand  that  engine 
manufacturers  have  competing  interests 
both  to  maintain  the  ability  to  arrange 
flexible  assembly  procedures  and 
agreements,  and  to  ensure  that  their 
engines  are  introduced  into  commerce 
only  after  being  assembled  in  the 
certified  configuration.  We  share  those 
objectives  and  believe  the  regulations 
related  to  delegated  assembly  serve  the 
purpose  of  creating  a  framework  for 
balancing  these  different  concerns. 

These  regulatory  provisions  will  help 
manufacturers  by  defining  practices  that 
prevent  a  situation  where 
competitiveness  concerns  cause  them  to 
take  steps  to  reduce  costs  at  the  risk  of 
producing  noncompliant  products. 

We  proposed  special  delegated 
assembly  provisions  for  Small  SI 
engines,  rather  than  applying  the 
delegated  assembly  provisions  of  part 
1068.  In  this  final  rule,  however,  we  are 
consolidating  the  various  approaches  for 
different  types  of  engines  and 
integrating  them  into  a  single  framework 
that  will  apply  generally  for  heavy-duty 
highway  engines  and  for  nonroad 
engines.  The  main  difference  between 
these  previously  existing  programs  is 
the  allowance  for  heavy-duty  highway 
engines  to  rely  either  on  pricing  engines 
and  aftertreatment  components  together 
or  auditing  vehicle  manufacturers,  but 
not  necessarily  both,  to  ensure  that 
installed  engines  are  in  a  certified 
configuration.  While  we  are  concerned 
about  the  incentive  for  vehicle  and 
equipment  manufacturers  to  gain  a 
financial  advantage  if  aftertreatment 
components  are  not  priced  together  with 
the  engine,  we  believe  requiring  engine 
manufacturers  to  perform  audits  of 
vehicle  or  equipment  manufacturers  is 
generally  sufficient  to  provide  the 
proper  assurances  that  engines  are  being 
properly  assembled  and  installed. 
Conversely,  we  believe  that  pricing 
aftertreatment  and  engines  together  is  a 
strong  enough  assurance  of  proper 
assembly  and  installation  procedures 
that  audits  are  generally  not  necessary 
as  an  additional  oversight  measure.  We 
note  that  these  provisions  spell  out  a 
minimum  level  of  oversight  for  engine 
manufacturers.  There  may  be  instances, 
such  as  a  new  relationship  with  a 


vehicle  or  equipment  manufacturer  or 
some  other  reason  to  have  less 
confidence  in  proper  assembly 
procedures,  where  the  engine 
manufacturer  would  want  or  need  to 
take  steps  beyond  what  the  regulations 
require  to  ensure  that  engines  are 
assembled  properly. 

We  believe  there  is  a  strong  advantage 
in  implementing  requirements 
uniformly  across  all  the  engine 
programs,  both  for  EPA  and  for 
manufacturers.  Aside  from  the  pricing 
and  auditing  requirements  described 
above,  we  are  making  the  following 
provisions  part  of  the  final  program, 
which  were  part  of  one  or  more  of  the 
programs  adopted  earlier  in  parts  85  and 
1068,  : 

•  Auditing  rates  are  generally  set  at 
four  equipment  (or  vehicle) 
manufacturers  per  year,  or  enough  to 
rotate  through  all  the  equipment 
manufacturers  over  a  four-year  period, 
whichever  is  less.  A  reduced  rate  may 
apply  after  several  years  of  successful 
implementation  of  these  requirements. 

•  We  are  continuing  the  approach 
already  adopted  to  provide  for  a 
streamlined  demonstration  for 
integrated  manufacturers  where  the 
auditing  would  effectively  be  an 
internal  practice. 

•  Engine  manufacturers  remain 
responsible  for  the  in-use  compliance  of 
engines  sold  using  the  delegated- 
assembly  provisions.  This  means,  for 
example,  that  these  engines  would  be 
subject  to  recall  if  we  find  that  there  are 
a  substantial  number  of  nonconforming 
engines. 

In  addition,  we  are  including  the 
following  provisions  in  the  unified 
approach  to  delegated  assembly  that 
were  initiated  as  part  of  the  proposal  for 
Small  SI  engines: 

•  Distributors  may  participate  in 
delegated  assembly,  but  only  to  the 
extent  that  .they  act  as  equipment 
manufacturers,  adding  aftertreatment 
devices  before  shipping  the  engines  to 
vehicle  or  equipment  manufacturers. 
Allowing  distributors  to  further  delegate 
engine  assembly  to  another  set  of 
companies  raises  fundamental  questions 
about  the  ability  of  engine 
manufacturers  to  adequately  ensure 
proper  final  assembly  of  their  engines. 
We  are  making  a  temporary  allowance 
for  this  for  Small  SI  engines  to 
accommodate  the  transitional 
provisions  allowing  equipment 
manufacturers  to  gradually  work  toward 
making  Phase  3  products.  Starting  in 
2015,  Small  SI  manufacturers  may  rely 
on  distributors  to  act  as  their  agents 
only  with  our  approval.  Note  that  this 
restriction  on  distributors  does  not 
apply  in  cases  where  the  distributor  has 


a  financial  or  administrative  role  in 
facilitating  a  transaction  between  engine 
and  equipment  manufacturers  where  the 
engine  and  equipment  manufacturers 
meet  all  the  requirements  that  apply 
under  §  1068.261(d). 

•  If  engine  manufacturers  design  their 
air-intake  systems  such  that  they 
depend  on  specific  parts  (identifiable  by 
part  number)  to  achieve  proper  air  flow 
through  the  engine,  that  raises  concerns 
that  are  similar  to  aftertreatment 
devices.  In  fact,  we  are  currently 
pursuing  an  enforcement  case  where  an 
equipment  manufacturer  did  not  follow 
the  engine  manufacturer’s  directions  to 
use  a  specific  air  filter.  We  are 
specifying  that  air  filters  identified  by 
part  number  must  be  included  in 
delegated  assembly,  though  we  require 
audits  related  to  air  filters  only  if  audits 
are  already  occurring  for  exhaust 
systems.  If  manufacturers  specify  intake 
air  systems  by  performance  parameters 
such  as  maximum  pressure  drop  across 
the  air  filter,  the  delegated-assembly 
provisions  do  not  apply.  This  is  similar 
to  the  way  we  have  treated  exhaust 
components  for  systems  not  requiring 
exhaust  aftertreatment.  See 

§  1068.260(a). 

•  Vehicle  or  equipment 
manufacturers  submitting  annual 
affidavits  must  include  a  count  of 
aftertreatment  devices  received  to  verify 
that  there  were  enough  of  the  right 
models  of  aftertreatment  devices  for  the 
number  of  engines  involved. 

•  Engines  need  to  be  labeled  to 
identify  their  status  as  delegated- 
assembly  engines,  either  with  a 
removable  label  or  with  “Delegated 
Assembly”  noted  on  the  engine’s 
permanent  label.  This  ensures  that 
engines  will  not  be  introduced  into 
commerce  without  an  indication  of  their 
status  relative  to  the  certified 
configuration. 

•  Engine  manufacturers  must  confirm 
that  vehicle  or  equipment 
manufacturers  have  ordered 
aftertreatment  devices  corresponding  to 
an  engine  order,  but  this  confirmation  is 
limited  to  the  initial  shipment  of 
engines  for  a  new  certification  and  may 
occur  up  to  30  days  after  the  engines 
have  been  ordered. 

•  For  engines  subject  to  requirements 
for  production-line  testing  or  selective 
enforcement  audits,  we  specify  that 
aftertreatment  components  must  be 
randomly  procured.  We  agree  with  the 
suggestion  in  the  comments  to  broaden 
the  allowance  for  randomly  procuring 
components.  As  long  as  manufacturers 
use  a  method  to  randomly  select 
components  that  are  appropriate  for  the 
particular  engine  configuration,  these 
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components  may  come  from  any  point 
in  the  normal  distribution  chain. 

Manufacturers  raised  a  concern 
regarding  the  possibility  that  they  may 
inappropriately  be  paying  Customs 
duties  based  on  the  value  of 
aftertreatment  devices  that  were  priced 
with  the  engine  even  though  they  would 
be  shipped  separately.  We  have 
confirmed  with  the  U.S.  Customs  and 
Border  Protection  that  such  an 
inappropriate  payment  of  import  duties 
can  be  avoided  with  documentation 
showing  that  the  price  of  the  engine 
includes  a  charge  for  components  that 
are  not  included  in  that  particular 
shipment.  This  also  applies  for 
importing  aftertreatment  devices  alone 
where  the  import  duty  should  not  apply 
based  on  the  value  of  the  engine  and 
aftertreatment  together.  This  could  most 
easily  be  accomplished  by  itemizing  the 
invoice  to  identify  the  value  of  the 
missing  components  relative  to  the 
value  of  the  rest  of  the  engine.  The 
regulations  now  include  these  specific 
instructions  regarding  invoicing  with 
respect  to  import  duties. 

We  understand  that  there  may  be 
companies  complying  with  the 
delegated  assembly  provisions  in 
§  85.1713  or  §  1068.260  today.  The 
changes  included  in  this  final  rule 
generally  expand  the  flexibility  of 
complying  with  regulatory 
requirements.  These  regulatory  changes 
generally  apply  immediately  with  the 
effective  date  of  the  final  rule.  However, 
there  may  be  some  need  to  modify 
current  practices  to  conform  to  the 
revised  regulation.  If  a  manufacturer 
needs  additional  time  to  comply,  we 
would  expect  to  use  the  provisions  of 
§  1068.40  to  work  out  an  arrangement 
under  which  the  manufacturer  would  be 
able  to  make  an  orderly  transition 
toward  complying  with  the  new 
requirements. 

(9)  Miscellaneous  Changes 

The  most  noticeable  change  we  are 
making  to  part  1068  is  the  proposed 
clarification  to  the  language  throughout 
to  make  necessary  distinctions  between 
engines,  equipment,  and  fuel-system 
components — and  particularly  between 
equipment  using  certified  engines  and 
equipment  that  has  been  certified  to 
meet  equipment-based  standards.  This 
becomes  necessary  because  the 
evaporative  emission  standards  apply  in 
some  cases  to  equipment  manufacturers 
and  boat  builders,  while  the  exhaust 
emission  standards  apply  only  to  engine 
manufacturers.  Some  provisions  in  part 
1068  apply  to  equipment  manufacturers 
differently  if  they  hold  a  certificate  of 
conformity  rather  than  merely  installing 
certified  engines  (or  certified  fuel- 


system  components).  The  changes  in 
regulatory  language  are  intended  to  help 
make  those  distinctions.  See  §  1068.2  for 
a  description  of  the  new  terminology 
that  we  intend  to  use  throughout  part 
1068. 

We  previously  adopted  a  definition  of 
“nonroad  engine”  that  continues  to 
apply  today  (see  §  1068.30).  This 
definition  distinguishes  between 
portable  or  transportable  engines  that 
may  be  considered  either  nonroad  or 
stationary,  depending  on  the  way  they 
will  be  used.  The  distinction  between 
nonroad  and  stationary  engines  is  most 
often  relevant  for  new  engines  in 
determining  which  emission  standards 
apply.  However,  we  have  received 
numerous  questions  related  to 
equipment  whose  usage  has  changed  so 
that  the  original  designation  no  longer 
applies.  The  text  of  that  original  . 
definition  did  not  clearly  address  these 
situations.  We  are  therefore  adopting  the 
proposed  provisions  that  apply  when  an 
engine  previously  used  in  a  nonroad 
application  is  subsequently  used  in  an 
application  other  than  a  nonroad 
application,  or  when  an  engine 
previously  used  in  a  stationary 
application  is  moved  (see  §  1068.31).  In 
response  to  comments,  we  are  also 
including  language  in  the  final  rule  to 
clarify  that  switching  between  nonroad 
and  stationary  does  not  change  the 
engine’s  model  year  for  purposes  of 
establishing  applicable  standards.  The 
engine  would  need  to  meet  applicable 
requirements  for  its  new  application  (or 
status),  but  this  would  not  involve 
certifying  the  engine  as  new  for  the 
current  model  year.  Note  that  the 
purpose  of  these  changes  to  regulatory 
language  is  to  clarify  existing  provisions 
rather  than  change  which  requirements 
apply  for  specific  situations. 

We  are  adopting  the  proposed 
changes  to  the  thresholds  for 
determining  whether  to  investigate  or 
report  emission-related  defects.  These 
changes  are  intended  to  more  carefully 
reflect  the  level  of  investigation  and 
reporting  that  should  apply  for  very 
high-volume  engine  families.  In 
particular,  we  specify  that 
manufacturers  should  investigate 
defects  if  potential  (unscreened) 
emission-related  defects  exceed  4 
percent  for  sales  volumes  between 
50,000  and  550,000,  with  a  threshold  of 
25,000  for  all  families  with  sales 
volumes  above  550,000.  Similarly,  we 
specify  that  manufacturers  should  send 
a  report  if  confirmed  emission-related 
defects  exceed  1  percent  for  sales 
volumes  between  50,000  and  550,000, 
with  a  threshold  of  6,000  for  all  families 
with  sales  volumes  above  550,000. 


Several  of  the  new  provisions  in  part 
1068  address  fundamental  issues  for 
complying  with  emission  standards. 
Defining  “engine”  and  “date  of 
manufacture,”  clarifying  the  timing  of 
the  transition  to  new  model  years, 
adding  requirements  for  shipping 
partially  complete  engines  to  secondary 
engine  manufacturers,  and  creating  a 
new  path  for  exempting  replacement 
engines  could  lead  manufacturers  to 
make  significant  changes  in  the  way 
they  comply  with  the  regulations. 
However,  in  many  cases  we  would 
expect  the  new  regulations  to  generally 
reflect  current  business  practices.  We 
are  therefore  amending  the  regulatory 
requirements  to  part  1068  without 
identifying  a  certain  lead  time  before  the 
requirements  apply.  Instead,  to  address 
those  situations  where  manufacturers 
need  time  to  make  a  transition  toward 
complying  with  new  requirements,  we 
are  adding  a  general  provision  allowing 
us  to  approve  a  manufacturer’s  request 
to  delay  implementation  of  the  new 
requirements  in  part  1068  for  up  to  12 
months  from  the  effective  date  of  the 
final  rule  (see  §  1068.40).  The  changes  to 
part  1068  have  a  legal  effective  date  of 
December  8,  2008.  We  will  generally 
approve  these  requests  if  manufacturers 
can  demonstrate  that  it  would  be 
impractical  to  comply  with  the  new 
requirements  in  the  given  time  frame. 

We  may  consider  the  potential  for 
adverse  environmental  impacts  in  our 
decision. 

In  addition,  we  proposed  several 
amendments  to  part  1068  to  clarify 
various  items.  These  are  being  finalized, 
including: 

•  §  1068.101(a)(1):  Revising  the 
prohibited  act  to  specify  that  engines 
must  be  “covered  by”  a  certificate  rather 
than  “having”  a  certificate.  The  revised 
language  is  more  descriptive  and 
consistent  with  the  Clean  Air  Act. 

•  §  1068.101(a)(l)(i):  Clarifying  that 
engines  or  equipment  are  considered  to 
be  uncertified  if  they  are  not  in  a 
configuration  that  is  included  in  the 
applicable  certificate  of  conformity. 

This  applies  even  if  the  product  had  an 
emission  label  stating  that  it  complies 
with  emission  standards. 

•  §  1068.101(a)(2):  Clarifying  the 
prohibition  on  recordkeeping  to  apply 
also  to  submission  of  records  to  the 
Agency. 

•  §  1068.101(b)(1):  Clarifying  the 
prohibition  against  using  engines  in  a 
way  that  renders  emission  controls 
inoperative  to  emphasize  that  it 
includes  misfueling  or  failing  to  use 
additives  that  the  manufacturer 
specifies  as  part  of  the  engine’s  certified 
configuration.  This  is  more  likely  to 
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apply  for  compression-ignition  engines 
than  spark- ignition  engines. 

•  §  1068.101(b)(7):  Clarifying  the 
prohibitions  related  to  warranty  to 
require  the  submission  of  specified 
information  in  the  application  for 
certification;  adding  language  to  identify 
obligations  related  to  recall  and 
installation  and  maintenance 
instructions;  and  preventing  the 
manufacturer  from  communicating  to 
users  that  warranty  coverage  is 
conditioned  on  using  authorized  parts 
or  service  facilities.  These  provisions 
are  consistent  with  requirements  that 
apply  in  other  EPA  programs. 

•  §  1068.105(a):  Revising  the 
regulation  to  allow  equipment 
manufacturers  to  use  up  normal 
inventories  of  previous  model  year 
engines  only  if  it  is  a  continuation  of 
ongoing  production  with  existing 
inventories.  These  provisions  do  not 
apply  for  an  equipment  manufacturer 
starting  to  produce  a  new  equipment 
model. 

•  §  1068.105:  Eliminating  paragraph 
(b)  related  to  using  highway  certification 
for  nonroad  engines  or  equipment  since 
these  provisions  are  spelled  out 
specifically  for  each  nonroad  program 
where  appropriate. 

•  §  1068.105(b):  Clarifying  the 
requirement  to  follow  emission-related 
installation  instructions  to  include 
installation  instructions  from 
manufacturers  that  certify  components 
to  evaporative  emission  standards. 

•  §  1068.120:  Clarifying  that  the 
rebuilding  provisions  apply  to 
maintenance  related  to  evaporative 
emissions. 

•  §  1068.240:  Clarifying  that  the  scope 
of  the  exemption  for  new  replacement 
engines  is  limited  to  certain  engines. 

•  §  1068.250:  Revising  the 
applicability  of  the  small-business 
hardship  provisions  to  address  a 
situation  where  the  standard-setting  part 
does  not  define  criteria  for  establishing 
which  companies  qualify  as  small- 
volume  manufacturers;  where  we  do  not 
already  specify  such  criteria,  we  will 
rely  on  the  criteria  established  by  the 
Small  Business  Administration. 

•  §  1068.250:  Clarifying  the  timing 
related  to  hardship  approvals  and  the 
ability  to  get  extensions  under 
appropriate  circumstances. 

•  §  1068.305:  Clarifying  that  that  the 
requirement  to  submit  importation 
forms  applies  to  all  engines,  not  just 
nonconforming  engines;  also  adding  a 
requirement  to  keep  these  records  for 
five  years.  Both  of  these  changes  are 
consistent  with  the  Customs  regulations 
at  19CFR  12.74. 


•  Part  1068,  Appendix  I:  Defining 
emission-related  components  related  to 
evaporative  emission  controls. 

D.  Amendments  Related  to  Large  SI 
Engines  (40  CFR  Part  1048) 

We  are  making  a  variety  of  technical, 
amendments  to  the  regulations  in  40 
CFR  part  1048  for  Large  SI  engines,  as 
described  in  this  section. 

As  described  in  Section  V.E.l,  we  are 
establishing  a  provision  to  allow  for 
assigned  deterioration  factors  for  small- 
volume  engine  families  for  Small  SI 
engines.  We  requested  comment  on 
applying  this  kind  of  provision  to  Large 
SI  engines,  for  which  manufacturers  do 
more  extensive  testing  to  demonstrate 
compliance  over  a  useful  life  of  5,000 
hours.  We  are  therefore  including  in  the 
final  rule  an  allowance  for 
manufacturers  to  use  an  assigned 
deterioration  factor  for  engine  families 
with  U.S. -directed  production  volumes 
up  to  300  units.  This  should  provide 
significant  relief  in  the  testing  burden 
for  certifying  very  small  engine  families. 

We  are  adopting  the  proposed 
changes  to  the  provisions  related  to 
competition  engines  to  align  with  the 
final  rule  for  Small  SI  engines.  Any 
Small  SI  engine  that  is  produced  under 
the  competition  exemption  will  very 
likely  exceed  19  kW.  As  a  result,  we 
believe  it  is  appropriate  to  make  these 
provisions  identical  to  avoid  confusion. 

Manufacturers  have  notified  us  that 
the  transient  test  for  constant-speed 
engines  does  not  represent  in-use 
operation  in  a  way  that  significantly 
affects  measured  emission  levels.  This 
notification  is  required  by 
§  1065.10(c)(1).  In  particular, 
manufacturers  have  pointed  out  that  the 
specified  operation  involves  light 
engine  loads  such  that  combustion  and 
exhaust  temperatures  do  not  rise  enough 
to  reach  catalyst  light-off  temperatures. 
As  a  result,  meeting  the  standard  using 
the  constant-speed  transient  test  will 
require  the  use  of  significantly  oversized 
catalysts,  which  will  add  significant 
costs  without  a  commensurate 
improvement  for  in-use  emission 
control.  We  faced  a  similar  dilemma  in 
the  effort  to  adopt  transient  standards 
for  nonroad  diesel  engines,  concluding 
that  the  transient  standards  should  not 
apply  until  we  develop  a  suitable  duty 
cycle  that  more  appropriately  reflects 
in-use  operation.  As  proposed,  we  are 
taking  this  same  approach  for  Large  SI 
engines,  waiving  the  requirement  for 
constant-speed  engines  to  meet  the 
transient  standards  until  we  are  able  to 
develop  a  more  appropriate  duty  cycle. 
We  are  clarifying  that  manufacturers 
certifying  constant-speed  engines 
should  describe  their  approach  to 


controlling  emissions  during  transient 
operation  in  their  application  for 
certification.  Manufacturers  must 
continue  to  meet  the  standards  for 
steady-state  testing  and  the  field-testing 
standards  continue  to  apply.  See 
Section  1.8  of  the  Summary  and 
Analysis  of  Comments  for  a  discussion 
of  the  methods  for  demonstrating 
compliance  with  the  field-testing 
standards  for  certification. 

Manufacturers  have  also  pointed  out 
that  a  multiplicative  deterioration  factor 
is  problematic  for  engines  with  very  low 
emission  levels.  While  the  standard 
allows  that  HC+NO\  emissions  may  be 
as  high  as  2.7  g/kW-hr,  manufacturers 
are  certifying  some  engine  families  with 
deteriorated  emission  levels  below  0.1 
g/kW-hr.  These  very  low  emission  levels 
are  so  far  below  the  standard  that 
measurement  variability  and  minor 
engine-to-engine  variability  can  lead  to 
small  absolute  differences  in  emission 
levels  that  become  magnified  by  a 
deterioration  factor  that  reflects  the 
extremely  small  low-hour  measurement. 
We  are  therefore  finalizing  the  proposed 
specification  that  manufacturers  may 
use  an  additive  deterioration  factor  if 
their  low-hour  emission  levels  are 
below  0.3  g/kW-hr  for  HC+NOx  or  0.5 
g/kW-hr  for  CO.  This  change 
accommodates  the  mathematical  and 
analyzer  effects  of  very  low  emission 
levels  without  changing  the  current 
practice  for  the  majority  of  engines  that 
are  certified  with  emission  levels  closer 
to  the  standard  (we  increased  the 
threshold  from  the  proposed  level  of  0.3 
g/kW-hr  for  CO  to  a  level  of  0.5  g/kW- 
hr  to  reflect  the  greater  variability  in  CO 
emissions  at  this  level  of  control).  This 
change  removes  the  incentive  for 
manufacturers  to  increase  their  engine’s 
emission  levels  to  avoid  an  artificially 
large  deterioration  factor.  The  only 
exception  is  for  cases  in  which  good 
engineering  judgment  dictates  that  a 
multiplicative  deterioration  factor  will 
nevertheless  be  appropriate  for  engines 
with  very  low  emissions.  This  may  be 
the  case  if  an  engine’s  deterioration  can 
be  attributed,  even  at  very  low  emission 
levels,  to  proportionally  decreased 
catalyst  conversion  of  emissions  from  an 
aged  engine.  It  is  important  to  note  that 
Large  SI  engine  manufacturers  are 
subject  to  in-use  testing  to  demonstrate 
that  they  meet  emission  standards 
throughout  the  useful  life.  Should  such 
testing  indicate  that  an  additive 
deterioration  factor  does  not 
appropriately  reflect  actual 
performance,  we  will  require 
manufacturers  to  revise  their 
deterioration  factors  appropriately,  as 
required  under  the  regulations.  If  such 
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discrepancies  appear  for  multiple 
manufacturers,  we  will  revise  the 
regulation  to  again  require 
multiplicative  deterioration  factors  for 
all  aftertreatment -based  systems. 

Most  Large  SI  engines  are  installed  in 
equipment  that  has  metal  fuel  tanks. 

This  formed  the  basis  of  the  regulatory 
approach  to  set  evaporative  emission 
standards  and  certification 
requirements.  Manufacturers  have 
raised  questions  about  the  appropriate 
steps  to  take  for  systems  that  rely  on 
plastic  fuel  tanks.  We  have  determined 
that  the  current  emission  standards  and 
test  procedures  do  not  require 
manufacturers  to  account  for 
permeation  emissions  from  plastic  fuel 
tanks.  To  address  this  concern,  we  are 
revising  the  regulations  to  reference  the 
test  procedures  in  part  1060,  where 
preconditioning  and  measurement 
procedures  clarify  how  to  test  plastic 
fuel  tanks.  We  are  also  specifying  that 
the  design-based  certification  for  plastic 
fuel  tanks  meeting  the  diurnal  emission 
standards  must  incorporate  the 
technologies  specified  in  40  CFR 
1060.240.  For  other  technologies,  the 
certifying  manufacturer  must  perform 
tests  to  demonstrate  compliance  with 
the  diurnal  emission  standards.  Since 
manufacturers  will  need  some  time  to 
meet  these  requirements,  we  are 
implementing  this  change  starting  with 
the  2010  model  year.  As  a  related 
matter,  we  are  also  changing  the 
regulation  to  allow  for  component 
certification  of  fuel  tanks  (see  40  CFR 
1060.5)  This  will  be  necessary  to 
accommodate  the  situation  described 
above  for  plastic  fuel  tanks.  This 
administrative  adjustment  does  not 
affect  the  underlying  requirement  to 
design  and  certify  products  to  meet 
applicable  emission  standards.  We 
changed  the  final  rule  in  response  to 
comments,  mainly  to  include  more 
careful  specification  of  canister 
preconditioning  procedures  for  those 
systems  that  certify  by  testing  rather 
than  by  design. 

In  the  proposal  we  requested 
comment  on  updating  the  reference 
standard  for  specifying  low-permeation 
fuel  lines.  The  current  permeation 
standards  for  Large  SI  equipment 
references  Category  1  fuel  lines  as 
defined  in  the  version  of  SAE  J2260  that 
was  issued  November  1996.  We  are 
adopting  by  reference  the  updated 
version  of  SAE  J2260,  which  was 
finalized  in  November  2004  by  the 
Society  of  Automotive  Engineers.  The 
new  procedures  have  two  primary 
differences  related  to  fuel  line 
permeation.  First,  the  test  fuel  was 


changed  from  CM15  to  CElO.123  Second, 
the  associated  limits  for  the  different 
categories  of  fuel  line  permeation  were 
revised.  Data  presented  in  Chapter  5  of 
the  Final  RIA  suggest  that  permeation 
rates  from  low-permeation  fuel  line 
materials  can  be  less  than  half  on  CElO 
than  on  CM15.  The  permeation 
specification  for  Category  1  fuel  line 
was  revised  by  SAE  from  0-25  g/m2/day 
to  3-10  g/m2/day.  (A  new  Category  0 
was  added  at  0-3  g/m2/day.) 
Directionally,  the  new  Category  1 
permeation  limits  seem  to  account  for 
the  change  in  the  test  fuel.  In  addition, 
ethanol  fuel  blends  are  common  with 
in-use  fuels  while  methanol  fuel  blends 
are  much  less  common.  We  are  revising 
the  regulation  to  specify  that  fuel  lines 
must  meet  the  Category  1  specification 
in  the  2004  version  of  SAE  J2260. 

We  are  making  several  additional 
technical  amendments  to  part  1048. 
Many  of  these  simply  correct 
typographical  errors  or  add  references  to 
the  regulatory  cites  in  part  1054  for 
Small  SI  engines.  Several  changes  are 
intended  merely  to  align  regulatory 
language  with  that  of  other  programs, 
including  those  that  are  subject  to  new 
standards  under  this  final  rule.  In 
addition,  we  are  making  the  changes 
described  below.  Note  that  the  changes 
being  made  to  the  production-line  and 
in-use  testing  requirements  are  being 
made  in  response  to  comments.  As 
noted,  a  few  others  are  also  being  made 
in  response  to  comments.  However, 
most  of  these  changes  are  being 
finalized  as  proposed. 

•  §  1048.5:  Clarifying  that  locomotive 
propulsion  engines  are  not  subject  to 
Large  SI  emission  standards,  even  if 
they  use  spark-ignition  engines.  This  is 
based  on  the  separate  provisions  that 
apply  to  locomotives  in  Clean  Air  Act 
section  213  (including  those  that  use 
spark-ignition  engines). 

•  §  1048.101:  Clarifying 
manufacturer’s  responsibility  to  meet 
emission  standards  for  different  types  of 
testing,  especially  to  differentiate 
between  field-testing  standards  and 
duty-cycle  standards. 

•  §  1048.105:  Clarifying  that  only  the 
permeation  standards  of  SAE  J2260 
apply  to  fuel  lines  used  with  Large  SI 
engines. 

•  §  1048.105:  Clarifying  that  the 
requirement  to  prevent  fuel  boiling  is 
affected  by  the  pressure  in  the  fuel  tank. 
The  regulation  currently  characterizes 
the  boiling  point  of  fuel  only  at 
atmospheric  pressure.  Pressurizing  the 
fuel  tank  increases  the  boiling  point  of 


123  “C”  refers  to  fuel  C  as  specified  in  ASTM  D 
412,  E10  refers  to  10  percent  ethanol,  and  M15 
refers  to  15  percent  methanol. 


the  fuel.  We  are  also  adding  clarifying 
language  to  describe  how  engine 
manufacturers  may  meet  their 
requirements  related  to  fuel  boiling  by 
describing  appropriate  steps  or 
limitations  in  their  installation 
instructions. 

•  §  1048.105:  Reorganizing  the 
regulatory  provisions  to  align  with  the 
new  language  in  40  CFR  part  1060,  and 
relying  on  those  test  procedures.  This 
will  help  to  provide  uniformity  across 
our  nonroad  programs. 

•  §  1048.110:  (1)  Clarifying  that 
“malfunctions”  relate  to  engines  failing 
to  maintain  emission  control  and  not  to 
diagnostic  systems  that  fail  to  report 
signals.  (2)  Clarifying  that  the 
malfunction  indicator  light  needs  to  stay 
illuminated  for  malfunctions  or  for 
system  errors.  (3)  Limiting  the  scope  of 
diagnostic  requirement  to  engines  with 
closed-loop  controls  and  three-way 
catalysts.  This  limitation  is  consistent 
with  the  conclusion  we  have  reached  for 
Marine  SI  engines. 

•  §  1048.120:  Clarifying  that  the 
emission-related  warranty  covers  only 
those  components  from  40  CFR  part 
1068,  Appendix  I,  whose  failure  will 
increase  emissions  of  regulated 
pollutants. 

•  §  1048.125:  Giving  examples  of 
noncritical  emission-related 
maintenance,  such  as  changing  spark 
plugs  and  re-seating  valves. 

•  §  1048.135:  Revising  the  engine 
labeling  requirements  to  allow  omission 
of  the  manufacturing  date  only  if  the 
date  is  stamped,  engraved  or  otherwise 
permanently  applied  on  the  engine, 
rather  than  allowing  manufacturers  to 
keep  records  of  engine  build  dates.  This 
is  important  for  verifying  that  engines 
comply  with  standards  based  on  their 
build  date.  This  requirement  takes  effect 
starting  with  the  2010  model  year.  See 
Section  1.3  of  the  Summary  and 
Analysis  of  Comments  for  further 
discussion  of  issues  related  to  this 
requirement. 

•  §  1048.205:  Removing  detailed 
specifications  for  describing  auxiliary 
emission  control  devices  in  the 
application  for  certification.  This 
responds  to  the  concern  expressed  by 
manufacturers  that  the  existing,  very 
prescriptive  approach  requires  much 
more  information  than  is  needed  to 
adequately  describe  emission  control 
systems.  We  are  leaving  in  place  a  broad 
requirement  to  describe  emission 
control  systems  and  parameters  in 
sufficient  detail  to  allow  EPA  to  confirm 
that  no  defeat  devices  are  employed. 
Manufacturers  should  be  motivated  to 
include  substantial  information  to  make 
such  determinations  in  the  certification 
process,  rather  than  being  subject  to  this 
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type  of  investigation  for  emission 
control  approaches  that  are  found  to  be 
outside  of  the  scope  of  the  application 
for  certification.  We  may  require 
manufacturers  to  submit  additional 
information  if  the  description  submitted 
with  the  application  is  not  adequate  for 
evaluating  the  appropriateness  of  the 
design. 

•  §  1048.205:  Adding  a  requirement 
to  align  projected  production  volumes 
with  actual  production  from  previous 
years.  This  does  not  imply  additional 
reporting  or  recordkeeping 
requirements.  It  is  intended  simply  to 
avoid  situations  where  manufacturers 
intentionally  mis-state  their  projected 
production  volumes  to  gain  some 
advantage  under  the  regulations. 

•  §  1048.205:  Specifying  that 
manufacturers  must  submit  modal 
emission  results  rather  than  just 
submitting  a  weighted  average.  Since 
this  information  is  already  part  of  the 
demonstration  related  to  the  field- 
testing  standards,  this  should  already  be 
common  practice. 

•  §  1048.220:  Clarifying  that  if 
manufacturers  change  their 
maintenance  instructions  after  starting 
production  for  an  engine  family,  they 
may  not  disqualify  engines  for  in-use 
testing  or  warranty  claims  based  on  the 
fact  that  operators  did  not  follow  the 
revised  maintenance  instructions. 

•  §  1048.225:  Clarifying  the 
terminology  to  refer  to  “new  or 
modified  engine  configurations”  rather 
than  “new  or  modified  nonroad 
engines.”  This  is  necessary  to  avoid 
using  the  term  “new  nonroad  engine”  in 
a  way  that  differs  from  the  definition  in 
§1048.801. 

•  §  1048.230:  Clarifying  that  engine 
families  relate  fundamentally  to 
emission  certification  and  that  we  will 
expect  manufacturers  to  suggest  a 
tailored  approach  to  specifying  engine 
families  under  §  1048.230(d)  to  occur 
only  in  unusual  circumstances. 

•  §  1048.250:  Adding  a  requirement 
for  manufacturers  to  report  their 
production  volumes  for  an  engine 
family  separate  from  reports  for 
production-line  testing.  For  example,  by 
excluding  small-volume  families  from 
production-line  testing,  the  reports  of 
those  production  volumes  would 
otherwise  no  longer  be  available  to  us. 
Also,  we  are  clarifying  that 
manufacturers  must  report  total 
production  volumes  for  an  engine 
family  for  any  production  that  occurs 
after  submission  of  the  final  PLT  report 
for  the  model  year. 

•  §  1048.301:  Allowing  small-volume 
emission  families  to  be  exempted  from 
production-line  testing  requirements. 
This  applies  for  engine  families  with 


sales  volumes  below  150  units.  This 
level  of  production  does  not  allow  for 
adequate  testing  to  use  the  statistical 
techniques  before  exceeding  specified 
maximum  testing  rates. 

•  §  1048.301:  Specifying  that 
manufacturers  may  use  an  alternate 
method  for  production-line  testing  by 
using  field-grade  analyzers  (instead  of 
lab-grade)  without  prior  approval,  as 
long  as  they  double  the  specified 
minimum  sampling  rate. 

•  §  1048.305:  Clarifying  that  (1)  tested 
engines  should  be  built  in  a  way  that 
represents  production  engines  and  (2) 
the  field-testing  standards  apply  for  any 
testing  conducted  (this  may  involve 
simply  comparing  modal  results  to  the 
field-testing  standards).  We  are  also 
revising  the  provision  related  to  repeat 
testing  after  an  invalidated  test  to 
specify  that  manufacturers  do  not  need 
our  approval  before  retesting,  except 
that  we  may  require  this  if  we  find  that 
tests  have  been  improperly  invalidated. 

•  §  1048.310:  Clarifying  the 
relationship  between  quarterly  testing 
and  compliance  with  the  annual  testing 
requirements. 

•  §  1048.315:  Correcting  the  equation 
for  the  CumSum  statistic  to  prevent 
negative  values. 

•  §  1048.345:  Changing  the  PLT 
reporting  deadline  from  30  to  45  days 
after  the  end  of  each  calendar  quarter. 
This  aligns  with  change  we  are  making 
in  other  programs. 

•  §  1048.350:  Allowing  manufacturers 
to  keep  electronic  records  related  to 
production-line  testing  rather  than 
paper  records. 

•  §  1048.405:  Adding  a  provision 
allowing  for  an  adjustment  of  in-use 
testing  plans  if  unforeseen 
circumstances  prevent  completion  of 
the  testing  effort.  This  aligns  with  the 
change  described  in  Section  IV  for 
Marine  SI  engines. 

•  §  1048.410:  Clarifying  that  repeat 
tests  with  an  in-use  test  engine  are 
acceptable,  as  long  as  the  same  number 
of  repeat  tests  are  performed  for  all 
engines. 

•  §  1048.415:  Clarifying  that  the 
provisions  related  to  defect  reporting  in 
40  CFR  1068.501  apply  for  in-use 
testing. 

•  §  1048.501:  Removing  specified 
mapping  procedures,  since  these  are 
addressed  in  40  CFR  part  1065. 

•  §  1048.501:  Clarifying  the 
evaporative  testing  procedures,  mainly 
by  describing  preconditioning 
procedures  for  engines  equipped  with 
carbon  canisters  (loading  with  vapors, 
then  operating  the  engine  to  purge  the 
canister  appropriately).  These 
procedures  are  consistent  with  the 
requirements  we  specify  for  light-duty 


vehicles  in  part  86  and  for  nonroad 
equipment  in  part  1060. 

•  §  1048.505:  (1)  Removing  redundant 
text  and  removing  sampling  times 
specified  in  Table  1,  since  these  are 
already  addressed  in  §  1048.505(a)(1); 

(2)  correcting  the  mode  sequence  listed 
in  the  table  for  ramped-modal  testing; 

(3)  clarifying  that  cycle  statistics  for 
discrete-mode  testing  are  defined  in 

§  1065.514.  This  involves  treating  the 
series  of  modes  as  if  it  were  continuous 
operation;  and  (4)  referring  to 
§  1065.510  for  idle  specifications.  These 
idle  specifications  provide  more 
detailed  instructions;  we  do  not  intend 
to  change  the  way  manufacturers  test  at 
idle. 

•  §§  1048.605  and  1048.610: 

Requiring  some  demonstration  that  the 
sales  restrictions  that  apply  for  these 
sections  are  met,  and  clarifying  the 
provisions  related  to  emission  credits 
for  vehicles  that  generate  or  use 
emission  credits  under  40  CFR  part  86. 

•  §  1048.801:  (1)  Revising  several 
definitions  to  align  with  updated 
definitions  adopted  for  other  programs; 
(2)  Expanding  the  definition  of  small- 
volume  engine  manufacturer  to  also 
include  companies  with  annual  U.S. 
production  volumes  of  no  more  than 
2,000  Large  SI  engines.  This  aligns  with 
the  provisions  already  adopted  by 
California  ARB.  (3)  Revising  (in 
response  to  comments)  the  provision  for 
emission-data  engines  to  specify  that  the 
low-hour  test  result  should  generally 
occur  after  no  more  than  125  hours  of 
engine  operation.  The  regulations 
separately  specify  that  engines  may  be 
presumed  stabilized  after  50  hours,  so 
this  would  allow  at  least  75  hours  to 
perform  testing  on  various  fuels  and 
configurations  before  the  engine  is  no 
longer  eligible  for  testing  low-hour 
results.  (4)  Clarifying  that  an  imported 
motor  vehicle  (or  motor  vehicle  engine) 
that  has  been  converted  for  nonroad  use 
retains  its  original  model  year,  but  only 
if  it  was  originally  certified  under  part 
86.  Converted  vehicles  and  engines  that 
were  not  certified  under  part  86  have  an 
assigned  model  year  based  on  the  date 
of  conversion  for  nonroad  use  and  must 
therefore  meet  nonroad  standards  based 
on  the  new  model  year. 

E.  Amendments  Related  to  Recreational 
Vehicles  (40  CFR  Part  1051) 

We  are  making  a  variety  of  technical 
amendments  to  the  regulations  in  40 
CFR  part  1051  for  recreational  vehicles, 
as  described  in  this  section. 

In  the  proposal  we  requested 
comment  on  revising  the  regulation  to 
allow  for  manufacturers  of  fuel-system 
components  to  certify  that  their 
products  meet  emission  standards.  For 
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recreational  vehicles  we  adopted  a 
program  in  which  the  exhaust  and 
evaporative  emission  standards  apply  to 
the  vehicle  so  we  did  not  set  up  a 
process  for  certifying  fuel-system 
components.  We  continue  to  believe 
that  evaporative  emission  standards 
should  apply  to  the  vehicle.  However, 
we  are  revising  the  final  rule  to  include 
a  process  by  which  manufacturers  of 
fuel-system  components  can  opt  into 
this  program  by  certifying  their  fuel 
tanks  or  fuel  lines  to  the  applicable 
standards.  While  this  is  a  voluntary 
step,  any  manufacturer  opting  into  the 
program  in  this  way  will  be  subject  to 
all  the  requirements  that  apply  to 
certificate  holders.  While  manufacturers 
of  recreational  vehicles  will  continue  to 
be  responsible  for  meeting  standards 
and  certifying  their  vehicles,  it  may  be 
appropriate  to  simplify  their  compliance 
effort  by  allowing  them  to  rely  on  the 
certification  of  the  fuel  line 
manufacturer  or  fuel  tank  manufacturer. 

We  are  making  several  additional 
technical  amendments  to  part  1051. 
Many  of  these  simply  correct 
typographical  errors  or  add  references  to 
the  regulatory  cites  in  part  1054.  Several 
changes  are  intended  merely  to  align 
regulatory  language  with  that  of  other 
programs,  including  those  that  are 
subject  to  the  standards  in  this  final 
rule.  In  addition,  we  are  making  the 
changes  described  below.  Note  that  the 
changes  being  made  to  the  production¬ 
line  and  other  testing  requirements  are 
being  made  in  response  to  comments. 

As  noted,  a  few  others  are  also  being 
made  in  response  to  comments  or  as  • 
clarifications  of  existing  text.  However, 
most  of  these  changes  are  being 
finalized  as  proposed. 

•  §  1051.1:  Revising  the  speed 
threshold  for  offroad  utility  vehicles  to 
be  subject  to  part  1051.  Changing  from 
“25  miles  per  hour  or  higher”  to  “higher 
than  25  miles  per  hour”  aligns  this 
provision  with  the  similar  threshold  for 
qualifying  as  a  motor  vehicle  in  40  CFR 
85.1703. 

•  §  1051.5:  Clarifying  the  status  of 
very  small  recreational  vehicles  to 
reflect  the  provisions  in  the  current 
regulations  in  40  CFR  part  90  to  treat 
such  vehicles  with  a  dry  weight  under 
20  kilograms  as  Small  SI  engines. 

•  §  1051.25:  Clarifying  that 
manufacturers  of  recreational  vehicles 
that  use  engines  certified  to  meet 
exhaust  emission  standards  must  still 
certify  the  vehicle  with  respect  to  the 
evaporative  emission  standards. 

•  §  1051.120:  Clarifying  that  the 
emission-related  warranty  covers  only 
those  components  from  40  CFR  part 
1068,  Appendix  I,  whose  failure  will 


increase  emissions  of  regulated 
pollutants. 

•  §  1051.125:  Giving  examples  of 
noncritical  emission-related 
maintenance,  such  as  changing  spark 
plugs  and  re-seating  valves. 

•  §  1051.135:  Revising  the  labeling 
requirements  to  allow  omission  of  the 
manufacturing  date  only  if  the  date  is 
stamped,  engraved,  or  otherwise 
permanently  applied  on  the  vehicle, 
rather  than  allowing  manufacturers  to 
keep  records  of  vehicle  build  dates.  This 
is  important  for  verifying  that  vehicles 
comply  with  standards  based  on  their 
build  date.  This  requirement  takes  effect 
starting  with  the  2010  model  year.  See 
Section  1.3  of  the  Summary  and 
Analysis  of  Comments  for  further 
discussion  of  issues  related  to  this 
requirement. 

•  §  1051.135:  Adding  a  requirement 
to  label  vehicles  as  described  in  part 
1060  for  evaporative  emission  controls. 
Since  this  change  may  involve  some 
time  for  manufacturers  to  comply,  we 
are  applying  this  requirement  starting 
with  the  2010  model  year. 

•  §  1051.137:  Clarifying  how  the 
labeling  requirements  apply  with 
respect  to  the  averaging  program  and 
selected  family  emission  limits. 

•  §  1051.140:  Allowing  (in  response 
to  comments)  for  identification  of 
engine  displacement  to  the  nearest 
whole  cubic  centimeter  (rather  than  the 
nearest  0.5  cubic  centimeter).  This  level 
of  precision  is  adequate  for 
implementing  regulatory  provisions 
related  to  engine  displacement. 

•  §  1051.145:  Allowing  the  continued 
use  of  part  91  test  procedures  (instead 
of  part  1065  procedures)  for 
snowmobiles  subject  to  Phase  2  or  Phase 
2  standards.  We  will  revisit  this 
provision  in  the  context  of  adopting 
revised  Phase  3  standards. 

•  §  1051.205:  Removing  detailed 
specifications  for  describing  auxiliary 
emission  control  devices  in  the 
application  for  certification.  This 
responds  to  the  concern  expressed  by 
manufacturers  that  the  existing,  very 
prescriptive  approach  requires  much 
more  information  that  is  needed  to 
adequately  describe  emission  control 
systems.  We  are  leaving  in  place  a  broad 
requirement  to  describe  emission 
control  systems  and  parameters  in 
sufficient  detail  to  allow  EPA  to  confirm 
that  no  defeat  devices  are  employed. 
Manufacturers  should  be  motivated  to 
include  substantial  information  to  make 
such  determinations  in  the  certification 
process,  rather  than  being  subject  to  this 
type  of  investigation  for  emission 
control  approaches  that  are  found  to  be 
outside  of  the  scope  of  the  application 
for  certification.  We  may  require 


manufacturers  to  submit  additional 
information  if  the  description  submitted 
with  the  application  is  not  adequate  for 
evaluating  the  appropriateness  of  the 
design. 

•  §  1051.205:  Requirements  to  align 
projected  production  volumes  with 
actual  production  from  previous  years. 
This  does  not  imply  additional 
reporting  or  recordkeeping 
requirements.  It  is  intended  simply  to 
avoid  situations  where  manufacturers 
intentionally  mis-state  their  projected 
production  volumes  to  gain  some 
advantage  under  the  regulations. 

•  §  1051.220:  Clarifying  that  if 
manufacturers  change  their 
maintenance  instructions  after  starting 
production  for  an  engine  family,  they 
may  not  disqualify  vehicles  for  warranty 
claims  based  on  the  fact  that  operators 
did  not  follow  the  revised  maintenance 
instructions. 

•  §  1051.225:  Clarifying  the 
terminology  to  refer  to  “new  or 
modified  vehicle  configurations”  rather 
than  “new  or  modified  vehicles.”  This 
is  necessary  to  avoid  confusion  with  the 
term  “new  vehicle”  as  it  relates  to 
introduction  into  commerce. 

•  §  1051.225:  Clarifying  the 
provisions  related  to  changing  an  engine 
family’s  Family  Emission  Limit  after  the 
start  of  production. 

•  §  1051.255:  Adopting  a  different 
SAE  standard  for  specifying  low- 
permeability  materials  to  allow  for 
design-based  certification  of  metal  fuel 
tanks  with  gaskets  made  of  polymer 
materials.  The  previous  language  does 
not  adequately  characterize  the 
necessary  testing  and  material 
specifications. 

•  §  1051.230:  Clarifying  that  engine 
families  relate  fundamentally  to 
emission  certification  and  that  we  will 
expect  .manufacturers  to  suggest  a 
tailored  approach  to  specifying  engine 
families  under  §  1051.230(e)  to  occur 
only  in  unusual  circumstances. 

•  §  1051.245:  Revising  the 
specification  for  fuel  lines  meeting  the 
specifications  of  SAE  J  2260  to  include 
the  2004  version  of  this  standard  as 
described  in  Section  VIII. D. 

•  §  1051.250:  Adding  a  requirement 
for  manufacturers  to  report  their 
production  volumes  for  an  engine 
family  separate  from  reports  for 
production-line  testing.  For  example,  by 
excluding  small-volume  families  from 
production-line  testing,  the  reports  of 
production  volumes  would  otherwise 
no  longer  be  available  to  us.  Also,  we 
are  clarifying  that  manufacturers  must 
report  total  production  volumes  for  an 

'  engine  family  for  any  production  that 
occurs  after  submission  of  the  final  PLT 
report  for  the  model  year. 
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•  §  1051.301:  Allowing  small-volume 
emission  families  to  be  exempted  from 
production-line  testing  requirements. 

This  applies  for  engine  families  with 
production  volumes  below  150  units. 

This  level  of  production  does  not  allow 
for  adequate  testing  to  use  the  statistical 
techniques  before  exceeding  specified 
maximum  testing  rates. 

•  §  1051.301:  Specifying  that 
manufacturers  may  use  an  alternate 
method  for  production-line  testing  by 
using  field-grade  analyzers  (instead  of 
lab-grade)  without  prior  approval,  as 
long  as  they  double  the  specified 
minimum  sampling  rate. 

•  §  1051.305:  Clarifying  that  tested 
vehicles  should  be  built  in  a  way  that 
represents  production  vehicles. 

•  §  1051.305:  Revising  the  provision 
related  to  repeat  testing  after  an 
invalidated  test  to  specify  that 
manufacturers  do  not  need  our  approval 
before  retesting,  except  that  we  may 
require  this  if  we  find  that  tests  have 
been  improperly  invalidated. 

•  §  1051.310:  Clarifying  the 
relationship  between  quarterly  testing 
and  compliance  with  the  annual  testing 
requirements;  and  clarifying  the  testing 
provisions  that  apply  for  engine  families 
where  the  production  period  is 
substantially  less  than  a  full  year. 

•  §1051.315:  Correcting  the  equation 
for  the  CumSum  statistic  to  prevent 
negative  values. 

•  §  1051.325:  Clarifying  the  basis  on 
which  we  will  approve  retroactive 
changes  to  the  Family  Emission  Limit 
for  an  engine  family  that  has  failed 
under  production-line  testing. 

•  §  1051.345:  Changing  the  PLT 
reporting  deadline  from  30  to  45  days 
after  the  end  of  each  calendar  quarter. 
This  aligns  with  change  we  are  making 
in  other  programs. 

•  §  1051.350:  Allowing  manufacturers 
to  keep  electronic  records  related  to 
production-line  testing  rather  than 
paper  records. 

•  §  1051.501:  Adding  a  specified  test 
fuel  for  diesel-fueled  recreational 
vehicles  that  certify  under  part  1051. 
This  would  generally  involve  either 
low-sulfur  diesel  fuel  (<  500  ppm 
sulfur)  or  ultra  low-sulfur  diesel  fuel  (< 
15  ppm  sulfur). 

•  §  1051.505:  (1)  Clarifying  that  cycle 
statistics  for  discrete-mode  testing  on  an 
engine  dynamometer  are  defined  in 

§  1065.514.  This  involves  treating  the 
series  of  modes  as  if  it  involved 
continuous  operation.  (2)  Specifying 
that  manufacturers  may  choose  between 
discrete-mode  and  ramped-modal 
measurements  for  production-line 
testing  if  the  application  for  certification 
includes  testing  conducted  with  both 
types  of  testing.  (3)  Referring  to 


§  1065.510  for  idle  specifications.  These 
idle  specifications  provide  more 
detailed  instructions;  we  do  not  intend 
to  change  the  way  manufacturers  test  at 
idle. 

•  §§  1051.605  and  1051.610: 

Requiring  a  demonstration  that  the  sales 
restrictions  that  apply  for  these  sections 
are  met. 

•  §  1051.650:  Adding  a  requirement 
to  certify  vehicles  that  are  converted  to 
run  on  a  different  fuel.  We  expect  this 
is  a  rare  occurrence,  but  one  that  we 
should  make  subject  to  certification 
requirements. 

•  §  1051.701:  Clarifying  that 
manufacturers  using  emission  credits  to 
meet  emission  standards  must  base  their 
credit  calculations  on  their  full  product 
line-up,  rather  than  considering  only 
those  engine  families  with  Family 
Emission  Limits  above  or  below  the 
emission  standard. 

•  §§1051.710-1051.735:  Making 
various  minor  revisions  to  align  with 
regulatory  specifications  in  other 
programs. 

•  §  1051.735:  Adding  a  requirement 
to  keep  records  related  to  banked 
emission  credits  for  as  long  as  a 
manufacturer  intends  for  those  credits 
to  be  valid.  This  is  necessary  for  us  to 
verify  the  appropriateness  of  credits 
used  for  demonstrating  compliance  with 
emission  standards  in  later  model  years. 

•  §  1051.801:  Revising  several 
definitions  to  align  with  updated 
definitions  adopted  for  other  programs. 

•  §  1051.801:  Clarifying  that  an 
engine’s  “maximum  engine  power” 
does  not  change  if  it  is  installed  in  a 
vehicle  or  piece  of  equipment  that  limits 
the  engine’s  operation.  For  example, 
adding  a  speed  limiter  to  a  vehicle  does 
not  affect  the  engine’s  “maximum 
engine  power”  as  determined  by  the 
engine  manufacturer  for  the  engine  as  it 
would  be  tested  using  the  specified 
procedures. 

•  §  1051.801:  Clarifying  that  an 
imported  motor  vehicle  that  has  been 
converted  for  nonroad  use  retains  its 
original  model  year,  but  only  if  it  was 
originally  certified  under  part  86. 
Converted  vehicles  that  were  not 
certified  under  part  86  have  an  assigned 
model  year  based  on  the  date  of 
conversion  for  nonroad  use  and  must 
therefore  meet  nonroad  standards  based 
on  the  new  model  year. 

F.  Amendments  Related  to  Heavy-Duty 
Highway  Engines  (40  CFR  Part  85) 

We  proposed  to  make  several 
adjustments  to  the  provisions  related  to 
delegated  assembly  specified  in 
§  85.1713.  These  proposed  adjustments 
include: 


•  Removing  the  provision  related  to 
auditing  outside  the  United  States  since 
equipment  manufactured  in  other 
countries  will  not  be  subject  to  these 
provisions 

•  Clarifying  that  the  exemption 
expires  when  the  equipment 
manufacturer  takes  possession  of  the 
engine,  but  not  before  it  reaches  the 
point  of  final  assembly 

•  Clarifying  the  prohibition  related  to 
following  installation  instructions  to 
ensure  that  engines  are  in  their  certified 
configuration  when  installed  in  a  piece 
of  equipment. 

We  are  adopting  these  proposed 
provisions  as  part  of  a  bigger  effort  to 
harmonize  delegated-assembly  across 
engine  categories.  See  Section  VIII. C.6 
for  further  discussion  of  the  changes  in 
delegated  assembly  in  the  harmonized 
approach  we  are  adopting  in  §  1068.261. 
Note  that  the  new  labeling  requirements 
we  are  adopting  take  effect  for  heavy- 
duty  highway  engines  starting  in  the 
2010  model  year. 

Manufacturers  also  submitted 
comments  describing  technical  and 
practical  challenges  related  to  the 
transition  to  using  part  1065  test 
procedures  for  heavy-duty  highway 
engines.  We  have  agreed  to  delay  the 
mandatory  use  of  part  1065  procedures 
until  July  2010.  However,  there  are 
several  areas  where  part  1065  specifies 
procedures  or  methods  that  are  already 
well  established,  where  those  methods 
represent  substantial  improvements 
over  the  existing  procedures  specified  in 
part  86.  We  are  therefore  not  extending 
the  deadline  for  these  specific 
provisions.  See  §86.1305-2010  for 
additional  information. 

We  have  revised  the  final  rule  to 
include  new  provisions  allowing  for  a 
replacement-engine  exemption  for 
heavy-duty  highway  engines  under 
§  1068.240  as  described  in  Section 
VIII.C.5. 

G.  Amendments  Related  to  Stationary 
Spark-Ignition  Engines  (40  CFR  part  60) 

On  January  18.  2008  we  promulgated 
final  emission  standards  for  stationary 
spark-ignition  engines  (73  FR  3567).  The 
final  rule  specified  that  stationary  spark- 
ignition  engines  at  or  below  19  kW 
would  be  subject  to  all  the  same 
emission  standards  and  certification 
requirements  that  apply  to  Small  SI 
engines.  Since  we  are  promulgating  new 
standards  for  Small  SI  engines  in  this 
rule,  these  requirements  should  apply 
automatically  to  those  stationary 
engines.  However,  since  the  Phase  3 
standards  are  in  40  CFR  part  1054,  as 
described  in  Section  V,  we  are  revising 
the  regulatory  language  for  stationary 
spark-ignition  engines  in  40  CFR  part 
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60,  subpart  JJJJ,  to  directly  reference  the 
Phase  3  standards  in  part  1054,  as 
proposed. 

H.  Amendments  Related  to  Locomotive, 
Marine,  and  Other  Nonroad 
Compression-Ignition  Engines  (40  CFR 
parts  89,  92,  94,  1033,  1039,  and  1042) 

In  response  to  comments,  we  are 
making  a  variety  of  technical 
amendments  to  regulatory  provisions  for 
nonroad  compression-ignition  engines. 
Several  of  these  changes  are  intended  to 
align  with  the  changes  we  are  adopting 
in  this  rule  for  spark-ignition  engines, 
either  to  be  consistent  with  those 
standard-setting  parts,  or  to  fit  with 
changes  we  are  making  to  the  general 
compliance  provisions  in  part  1068. 
There  are  also  a  variety  of  changes  to 
correct  paragraph  references  and  other 
typographical  errors.  We  are  making  the 
following  additional  adjustments  and 
clarifications  to  the  regulations: 

•  Modifying  the  labeling  statement 
for  replacement  engines  under  part  89  to 
clarify  what  applies  when  manufacturer 
replace  an  engine  that  was  originally 
exempted  from  emission  standards. 

•  Correcting  a  typographical  error  to 
define  the  alternate  emission  standard 
for  switch  locomotives  in  §  1033.101(b) 
to  be  the  same  as  that  for  line-haul 
locomotives,  as  described  in  the 
preamble  to  that  final  rule. 

•  Revising  the  start  date  for  the 
certification  requirement  for  automatic 
engine  stop/start  in  §  1033.115  to 
provide  sufficient  lead  time  following 
publication  of  the  final  rule  establishing 
part  1033.  Note  that  this  revision 
addresses  only  administrative 
requirements  and  does  not  delay  the 
introduction  of  the  emission  control 
technology. 

•  Clarifying  provisions  related  to 
assigned  deterioration  factors  for 
locomotive  remanufacturers  in 

§  1033.150  to  be  consistent  with  the 
description  in  the  preamble  to  the  final 
rule  establishing  part  1033. 

•  Clarifying  the  need  for  prior 
approval  of  adjustments  for  automatic 
shutdown  features  to  be  consistent  with 
the  description  in  the  preamble  to  the 
final  rule  establishing  part  1033  (see 
§1033.530). 

•  Clarifying  the  definition  of  “new” 
in  §  1033.801  for  remanufactured 
engines  that  have  been  certified. 


•  Revising  the  definition  of  “hobby 
engine”  in  §  1039.5  and  §  1042.5  to  rely 
on  vehicle  characteristics  (reduced-scale 
models  that  are  not  capable  of 
transporting  a  person)  rather  than 
engine  characteristics  (less  than  50  cc 
per  cylinder).  See  Section  1.2  of  the 
Summary  and  Analysis  of  Comments  for 
further  information. 

•  Clarifying  that  compression-ignition 
engines  used  in  recreational  vehicles 
and  certified  under  part  1051  are  not 
required  to  certify  under  part  1039. 

•  Clarifying  the  labeling  requirements 
that  apply  for  engines  meeting  the 
alternate  PM  standard  specified  in 

§  1039.101(c)  (see  §  1039.102  and 
§1039.135). 

•  Adding  a  provision  allowing 
manufacturers  to  specify  scheduled 
maintenance  for  crankcase  vent  filters. 
This  is  analogous  to  servicing  PCV 
valves  for  engines  that  have  closed 
crankcases  (see  §  1039.125). 

•  Revising  the  Transition  Program  for 
Equipment  Manufacturers  in  §  1039.625 
and  §  1039.626  to  (1)  require 
manufacturers  to  send  only  a  single 
report  to  EPA,  (2)  allow  manufacturers 
to  identify  their  contact  information  in 
their  reports  or  on  a  publicly  accessible 
Web  site  rather  than  on  their  equipment 
labels,  (3")  specify  a  notification  deadline 
based  on  the  start  of  using  these 
provisions,  rather  than  tying  the  v 
deadline  only  to  the  start  of  the  year,  (4) 
allow  manufacturers  to  omit  the  FEL 
from  the  engine  label  if  the  FEL  is  below 
the  emission  standard  that  would 
otherwise  apply,  (5)  identify  specific 
asset  thresholds  for  avoiding  bond 
payments  for  importing  exempted 
products,  (6)  clarify  the  types  of 
penalties  and  judgments  that  would  be 
subject  to  payment  from  the  posted 
bond,  and  (7)  specify  that  manufacturers 
may  identify  an  agent  for  service 
anywhere  in  the  United  States  (rather 
than  specifically  in  Washington,  DC). 

•  Correcting  an  error  for  marine 
compression-ignition  engines  in 

§  1042.101  by  noting  that  the  Tier  3 
NOx+HC  standards  do  not  apply  for 
engines  between  2000  and  3700  kW  that 
have  a  power  density  above  35  kW  per 
liter.  The  footnote  in  Table  1  of  this 
section  denoting  this  distinction  was 
inadvertently  omitted  for  the  high 
power-density  engines. 

•  Revising  the  requirements  related  to 
evaporative  emissions  in  §  1042.105  to 


align  with  the  new  provisions  that  apply 
for  Marine  SI  applications  as  described 
in  Section  VI. 

•  Removing  §  1042.601(g)  since  this 
provision  is  being  codified  in  this  rule 
at  §  1068.101(b)(1). 

IX.  Projected  Impacts 

A.  Emissions  from  Small  Nonroad  and 
Marine  Spark-Ignition  Engines 

As  discussed  in  previous  sections, 
this  final  rule  will  reduce  exhaust 
emissions  from  specific  sizes  of 
nonhandheld  Small  SI  and  Marine  SI 
engines.  It  will  also  reduce  evaporative 
emissions  from  the  fuel  systems  used  on 
nonhandheld  and  handheld  Small  SI 
equipment  and  Marine  SI  vessels  (for 
simplicity  we  collectively  include  the 
evaporative  emission  requirements  from 
equipment  or  vessels  when  referring  to 
Small  SI  or  Marine  SI  engines  in  the 
remainder  of  this  section).  The  new 
exhaust  and  evaporative  emission 
standards  will  directly  affect  volatile 
organic  hydrocarbon  compounds  (VOC), 
oxides  of  nitrogen  (NOx),  and  to  a  lesser 
extent  carbon  monoxide  (CO).  Also,  we 
anticipate  that  the  emission  control 
technology  which  is  likely  to  be  used  to 
meet  the  exhaust  emission  standards 
will  affect  directly  emitted  particulate 
matter,  most  importantly  particles  with 
diameters  of  2.5  micrometers  or  less 
(PM2.5).  It  will  also  incrementally 
reduce  air  toxic  emissions.  A  detailed 
analysis  of  the  effects  of  this  final  rule 
on  emissions  and  emission  inventories 
can  be  found  in  Chapter  3  of  the  Final 
RIA. 

The  contribution  of  exhaust  and 
evaporative  emissions  from  Small  SI 
and  Marine  SI  engines  to  total  50-state 
mobile-source  emission  inventories  is 
significant  and  will  remain  so  into  the 
future.  Table  IX-1  presents  the 
nationwide  inventory  for  these  engines 
for  both  2002  and  2030.  (The 
inventories  cover  all  Small  SI  and 
Marine  SI  engines  including  the  portion 
of  Small  SI  engines  regulated  by  the 
California  ARB.)  Table  IX-1  shows  that 
for  the  primary  pollutants  affected  by 
this  final  rule,  these  engines  contribute 
about  25  to  35  percent  of  the  nationwide 
VOC  emissions  from  all  mobile  sources. 
The  nationwide  contribution  to  the  total 
mobile  source  NOx  inventory  is  about  5 
percent  or  less.  Finally,  for  PM2.5,  the 
contribution  is  about  10  percent. 
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Table  IX— 1 —  Contribution  of  Small  Nonroad  and  Marine  SI  Engines  to  National  (50-State)  Mobile  Source 

Emission  Inventories 


Pollutant 

2002 

2030 

Small  Sl/ma- 
rine  SI  inven¬ 
tory,  tons 

Percent  of  mo¬ 
bile  source  in¬ 
ventory 

Small  Sl/ma- 
rine  SI  inven¬ 
tory,  tons 

Percent  of  mo¬ 
bile  source  in¬ 
ventory 

VOC  . 

2,169,000 

26 

1 ,430,000 

35 

NOx  . 

169,700 

1 

311,300 

6 

PM2.5  . 

41,960 

8 

44,040 

12 

CO  . 

19,607,000 

23 

15,605,000 

30 

(1)  voc 

Table  IX-2  shows  the  VOC  emissions 
and  emission  reductions  we  expect  both 
with  and  without  the  new  standards  for 
engines,  equipment,  and  vessels  affected 
by  the  final  rule.  In  2002,  Small  SI  and 
Marine  SI  emitted  approximately 


1,047,000  and  931,000  tons  of  VOC, 
respectively.  Without  the  new 
standards,  these  emissions  will  decrease 
because  of  the  effect  of  the  existing 
emission  control  requirements  to  about 
958,000  and  484,000  tons  by  2040, 
respectively.  With  the  new  controls,  this 


pollutant  will  be  further  reduced  by  34 
percent  for  Small  SI  engines  and  73 
percent  for  Marine  SI  engines  by  2040. 
The  VOC  emission  inventory  trends 
over  time  for  both  categories  of  engines 
that  are  subject  to  the  final  rule  are 
shown  in  Figure  IX-1. 


Table  IX-2— National  (50-State)  VOC  Emissions  and  Emission  Reductions  for  Small  SI  and  Marine  SI 

Engines 


Year 

Category 

Without  rule 

With  rule 

Reduction 

Percent 

reduction 

Small  Engine . 

1 ,047,374 

1 ,047,374 

Marine  . 

931,132 

931,132 

2002  . 

Both . : . 

1 ,978,506 

1,978,506 

Small  Engine . 

675,131 

488.517 

186,614 

28 

Marine  . 

505,981 

384,108 

121,873 

24 

2015  . 

Both . 

1,181,112 

872,624 

308,487 

26 

Small  Engine . 

728,853 

242,957 

240,948 

33 

Marine  . 

460,481 

242,957 

217,524 

47 

2020  . 

Both . 

1,189,334 

730,862 

458,472 

39 

Small  Engine . 

842,970 

558,094 

284,876 

34 

Marine  . 

458,656 

139,083 

319,573 

70 

2030  . 

Both . 

1,301,626 

697,177 

604,449 

46 

Small  Engine . 

958,429 

633,050 

325,379 

34 

Marine  . 

483,949 

128,906 

355,043 

73 

2040  . 

:  Both . 

1,442,377 

761,956 

680,422 

47 
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Figure  IX-1:  Estimated  VOC  Emissions  from  Small  SI  and  Marine  SI  Engines 
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(2)  NOx 

Table  IX-3  shows  the  NOx  emissions 
and  emission  reductions  we  expect  both 
with  and  without  the  new  standards  for 
engines  affected  by  the  final  rule.  In 
2002,  Small  SI  and  Marine  SI  emitted 


approximately  107,000  and  46,300  tons 
of  NOx,  respectively.  Without  the  new 
standards,  these  emissions  will  increase 
to  about  181,000,  and  132,000  tons  by 
2040,  respectively.  With  the  new 
controls,  this  pollutant  will  be  reduced 


by  49  percent  for  Small  SI  engines  and 
48  percent  for  Marine  SI  engines  by 
2040.  The  NOx  emission  inventory 
trends  over  time  for  both  categories  of 
engines  that  are  subject  to  the  final  rule 
are  shown  in  Figure  IX-2. 

for  Small  SI  and  Marine  SI  Engines 


Table  IX-3— National  (50-State)  NOx  Emissions  and  Emission  Reductions 


Year 

Category 

Without  rule 

With  rule 

i 

Reduction 

Percent 

reduction 

Small  Engine . 

106,804 

106,804 

Marine  . 

46,311 

46,311 

2002  . 

Both . 

153,115 

153,115 

Small  Engine . 

126,395 

76,412 

49,983 

40 

Marine  . 

101,703 

85,334 

16,369 

16 

2015 . 

Both . 

228,098 

161,746 

66,353 

29 

Small  Engine . 

137,002 

72,175 

64,827 

47 

Marine  . 

111,525 

81,398 

30,128 

27 

2020  . 

Both . 

248,527 

153,572 

94,954 

38 

Small  Engine . 

158,840 

81,977 

76,863 

48 

Marine  . .' . 

123,335 

68,639 

54,696 

44 

2030  . 

Both . 

282,175 

150,616 

131,559 

47 

Small  Engine . 

180,973 

93,181 

87,792 

49 

Marine  . 

131,907 

68,461 

63,445 

48 

2040  . 

Both . 

312,880 

161,643 

151,237 

48 
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(3)  PM,  5 

Table  IX-4  shows  the  PM2.5  emissions 
and  emission  reductions  we  expect  both 
with  and  without  the  new  standards  for 
engines  affected  by  the  final  rule.  In 
2002,  Small  SI  and  Marine  SI  emitted 
23,000  and  15,000  tons  of  PM25, 
respectively.  Without  the  new 

Table  IX-4— National  (50-State) 


standards,  the  PM2  5  emissions  from 
Small  SI  engines  will  increase  to  39,000 
by  2040,  while  those  from  Marine  SI 
will  decrease  to  about  6,000  tons  in  that 
year  due  to  the  effects  of  the  existing 
emission  control  requirements  for 
certain  types  of  Marine  SI  engines,  such 
as  outboards.  With  the  new  controls, 

PM2.5 


this  pollutant  will  be  reduced  by  3 
percent  for  Small  SI  engines  and  an 
additional  .84  percent  for  Marine  SI 
engines  by  2040. 

The  PM2.5  emission  inventory  trends 
over  time  for  both  categories  of  engines 
that  are  subject  to  the  final  rule  are 
shown  in  Figure  IX-3. 


Emissions  and-Emission  Reductions  for  Small  SI  and  Marine  SI 
Engines 


Year 

*  Category 

Without  rule 

With  rule 

Reduction 

Percent 

reduction 

Small  Engine . 

23,382 

23,382 

Marine  . 

15,092 

15,092 

2002  . 

Both . 

38,474 

38,474 

Small  Engine . 

27,747 

27,115 

632 

2 

Marine  . 

6,823 

4,951 

1,872 

27 

2015 . 

Both . 

34,570 

32,066 

2,504 

7 

Small  Engine . 

30,009 

29,189 

820 

3 

Marine  . 

5,908 

2,640 

3,269 

55 

2020  . 

Both . 

35,917 

31,828 

4,089 

11 

Small  Engine . 

34,535 

33,572 

963 

3 

Marine  . 

5,719 

1,137 

4,582 

80 

2030  . 

Both . 

40,255 

34,710 

5,545 

14 

Small  Engine . 

39,079 

37,979 

1,100 

3 

Marine  . 

6,016 

989 

5,027 

84 
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Figure  IX-3:  Estimated  PM2.5  Emissions  from  Small  SI  and  Marine  SI  Engines 


(4)  CO  respectively.  Without  the  new  additional  9  percent  for  Small  SI 

Table  IX-5  shows  the  CO  emissions  standards,  these  emissions  will  decrease  engines  and  an  additional  21  percent  for 

and  emission  reductions  we  expect  both  because  of  the  effect  of  the  existing  Marine  SI  engines  by  2040.  The  CO 

with  and  without  the  new  standards  for  emission  control  requirements  to  about  emission  inventory  trends  over  time  for 

engines  affected  by  the  final  rule.  In  14,007,000  and  1,766,000  tons  by  2040,  both  categories  of  engines  that  are 

2002,  Small  SI  and  Marine  SI  emitted  respectively.  With  the  new  controls,  this  subject  to  the  final  rule  are  shown  in 

15,091,000  and  2,472,000  tons  of  CO,  pollutant  will  be  reduced  by  an  Figure  IX-4. 


Table  IX-5— National  (50-State)  CO  Emissions  and  Emission  Reductions  for  Small  SI  and  Marine  SI  Engines 


Year 

Category 

Without  rule 

With  rule 

— 

Reduction 

Percent 

reduction 

Small  Enqine . 

15,091,835 

15,091,835 

Marine  . 

2,472,251 

2,472,251 

2002  . 

Both . 

17,564,086 

17  564,086 

Small  Engine . 

9,879,027 

9,135,515 

743,512 

8 

Marine  . 

1,690,755 

1,587,889 

102,867 

6 

2015 .  i 

Both . 

11,569,782 

10,723,404  | 

846,379 

7 

Small  Engine . 

10,645,870  | 

9,679,462 

966,407 

9 

Marine  . 

1,638,114 

1,452,196 

185,917 

11 

2020  . . 

!  Both . 

12,283,983 

11,131,659 

1,152,325 

9 

Small  Engine . 

12,310,505 

11,166,921 

1,143,584 

9 

j  Marine  . 

1 ,671 ,627 

1 ,353,989 

317,638 

19 

2030  . 

Both . 

13,982,132 

12,520,910 

1,461,222 

10 

Small  Engine . 

14,007,335 

12,701,792 

1 ,305,543 

9 

\  Marine  . 

1,765,651 

1,399,715 

365.936 

21 

2040  . 

!  Both . 

15,772,986 

14,101,507 

1,671,479 

11 
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Figure  IX-4:  Estimated  CO  Emissions  from  Small  SI  and  Marine  SI  Engines 
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B.  Estimated  Costs 
In  assessing  the  economic  impact  of 
setting  emission  standards,  we  have 
made  a  best  estimate  of  the  costs 
associated  with  the  technologies  we 
anticipate  manufacturers  will  use  in 
meeting  the  standards.  In  making  our 
estimates  for  the  final  rule,  we  have 
relied  on  our  own  technology 
assessment,  which  includes  information 
developed  by  EPA’s  National  Vehicle 
and  Fuel  Emissions  Laboratory 
(NVFEL).  Estimated  costs  include 
variable  costs  (e.g.,  hardware  and 
assembly  time)  and  fixed  costs  (e.g., 
research  and  development,  retooling, 
engine  certification  and  test  cell 
upgrades  to  40  CFR  1065  requirements). 
We  projected  that  manufacturers  will 
redirect  existing  research  and 
development  funds  to  invest  in  the  fixed 
costs  associated  with  changes  needed  to 
meet  the  rulemaking  requirements.  The 
analysis  also  considers  total  operating 
costs,  including  maintenance  and  fuel 
consumption.  Cost  estimates  based  on 
the  projected  technologies  represent  an 
expected  change  in  the  cost  of  engines 
as  they  begin  to  comply  with  new 
emission  standards.  All  costs  are 
presented  in  2005  dollars.  Full  details  of 
our  cost  analysis  can  be  found  in 
Chapter  6  of  the  Final  RIA.  Estimated 
costs  related  to  exhaust  emissions  were 
also  subject  to  peer  review,  as  described 
in  a  set  of  peer  review  reports  that  are 
available  in  the  docket  for  this 
rulemaking. 

Cost  estimates  based  on  the  current 
projected  costs  for  our  estimated 


technology  packages  represent  an 
expected  incremental  cost  of  equipment 
in  the  near  term.  For  the  longer  term  we 
have  identified  a  factor  that  will  cause 
cost  impacts  to  decrease  over  time.  We 
expect  that  manufacturers  will  undergo 
a  learning  process  that  will  lead  to 
lower  variable  costs.  For  instance,  the 
analysis  incorporates  the  expectation 
that  Small  SI  engine  manufacturers  will 
optimize  the  catalyst  muffler  offerings 
available  and  thereby  streamline  their 
production  and  reduce  costs.  The  cost 
analysis  generally  incorporates  this 
learning  effect  by  decreasing  estimated 
variable  costs  by  20  percent  starting  in 
the  sixth  year  of  production.  The 
learning  curve  has  not  been  applied  to 
Small  SI  EFI  systems  due  to  the  fact  that 
the  technologies  are  currently  well 
established  on  similar  sized  engines  in 
other  applications. 

We  project  average  costs  to  comply 
with  the  new  exhaust  emission 
standards  for  Small  SI  engines  and 
equipment  to  range  from  $9-$ll  per 
Class  I  equipment  to  meet  the  Phase  3 
standards.  We  anticipate  the 
manufacturers  will  meet  the  emission 
standard  with  several  technologies 
including  engine  improvements  and 
catalysts.  For  Class  II  equipment,  we 
project  average  costs  to  range  from  $15- 
$26  per  equipment  to  meet  the  new 
emission  standards.  We  anticipate  the 
manufacturers  of  Class  II  engines  will 
meet  the  new  exhaust  emission 
standards  by  engine  improvements  and 
adding  catalysts  and/ or  electronic  fuel 
injection  to  their  engines.  The  use  of 


electronic  fuel  injection  is  estimated  to 
provide  a  fuel  savings  of  10%  over  the 
lifetime  of  a  Class  II  engine.  Using  an 
average  garden  tractor  estimated  lifetime 
of  5.8  years,  and  the  estimate  that  6.6% 
of  Class  II  engines  will  utilize  electronic 
fuel  injection,  this  calculates  to  be  a 
lifetime  savings  of  273  gallons.  This 
translates  to  a  discounted  lifetime 
savings  of  approximately  $496  per 
engine,  at  an  average  fuel  price  of  $1.81 
per  gallon. 

For  Small  SI  equipment,  we  have  also 
estimated  a  per-unit  cost  for  the  new 
evaporative  emission  standards.  The 
average  short-term  costs  without  fuel 
savings  are  projected  to  be  $0.82  for 
handheld  equipment,  $3.05  for  Class  I 
equipment,  and  $6.73  for  Class  II 
equipment.  These  costs  are  based  on 
fuel  tank  and  fuel  line  permeation 
control,  and  for  non-handheld 
equipment,  running  loss  and  diffusion 
control.  Because  evaporative  emissions 
are  composed  of  otherwise  usable  fuel 
that  is  lost  to  the  atmosphere,  measures 
that  reduce  evaporative  emissions  will 
result  in  fuel  savings.  We  estimate  that 
the  average  fuel  savings,  due  to 
permeation  control,  be  about  1.4  gallons 
over  the  5  year  average  operating 
lifetime.  This  translates  to  a  discounted 
lifetime  savings  of  more  than  $2  at  an 
average  fuel  price  of  $1.81  per  gallon. 

For  marine  engines,  we  estimated  per- 
engine  costs  for  OB,  PWC,  and  SD/I 
engines  for  meeting  the  new  exhaust 
emission  standards.  The  short-term  cost 
estimates  without  fuel  savings  are  $290 
for  OB,  $390  for  PWC,  and  $360  for  SD/ 


59150  Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations 


I  engines.  For  OB/PWC  engines,  we 
anticipate  that  manufacturers  will  meet 
the  standards  through  the  expanded 
production  of  existing  low-emission 
technologies  such  as  four-stroke  and 
direct-injection  two-stroke  engines.  For 
most  SD/l  engines,  we  anticipate  that 
manufacturers  will  use  catalytic  control 
to  meet  the  new  standards. 

For  marine  vessels,  we  have  also 
estimated  a  per-unit  cost  for  the  new 
evaporative  emission  standards.  The 
average  short-term  costs  without  fuel 
savings  are  projected  to  be  $12  for  boats 
with  portable  fuel  tanks,  $17  for  PWC, 
and  $74  for  boats  with  installed  fuel 
tanks.  These  costs  are  based  on  fuel  tank 
and  fuel  line  permeation  control  and 
diurnal  emission  control.  For  portable 
fuel  tanks,  diurnal  emission  control  is 
based  on  an  automatic  sealing  vent,  for 
PWC  we  estimate  that  changes  will  not 
be  necessary  from  current  designs,  and 
for  other  boats  with  installed  fuel  tanks, 
the  estimated  costs  are  based  on  the  use 


of  a  passively-purged  carbon  canister. 
Because  evaporative  emissions  are 
composed  of  otherwise  usable  fuel  that 
is  lost  to  the  atmosphere,  measures  that 
reduce  evaporative  emissions  will  result 
in  fuel  savings.  We  estimate  that  the 
average  fuel  savings,  due  to  permeation 
control,  to  be  about  28  gallons  over  the 
15  year  average  operating  lifetime.  This 
translates  to  a  discounted  lifetime 
savings  of  more  than  $30  at  an  average 
fuel  price  of  $1.81  per  gallon. 

C.  Cost  per  Ton 

We  have  calculated  the  cost  per  ton  of 
the  Phase  3  standards  contained  in  this 
final  rule  by  estimating  costs  and 
emission  benefits  for  these  engines.  We 
made  our  best  estimates  of  the 
combination  of  technologies  that  engine 
manufacturers  might  use  to  meet  the 
new  standards,  best  estimates  of 
resultant  changes  to  equipment  design, 
engine  manufacturer  compliance 
program  costs,  and  fuel  savings  in  order 


to  assess  the  expected  economic  impact 
of  the  Phase  3  emission  standards  for 
Small  SI  engines  and  Marine  SI  engines. 
Emission  reduction  benefits  are  taken 
from  the  results  of  the  Inventory  chapter 
of  the  RIA  (Chapter  3). 

A  summary  of  the  annualized  costs  to 
Small  SI  and  Marine  SI  engine 
manufacturers  is  presented  in  Table  IX- 
6.  These  annualized  costs  are  over  a  30 
year  period  and  presented  both  with  a 
3  percent  and  a  7  percent  discount  rate. 
The  annualized  fuel  savings  for  Small  SI 
engines  are  due  to  reduced  fuel  costs 
from  the  use  of  electronic  fuel  injection 
on  Class  II  engines  as  well  as  fuel 
savings  from  evaporative  measures  on 
all  Small  SI  engines.  The  annualized 
fuel  savings  for  Marine  SI  engines  are 
due  to  reduced  fuel  costs  from  the 
expected  elimination  of  two-stroke 
outboard  motors  from  the  new  engine 
fleet  as  well  as  fuel  savings  from 
evaporative  emission  controls  on  all 
vessels. 


Table  IX-6— Estimated  Annualized  Cost  to  Manufacturers  and  Annualized  Fuel  Savings  over  30  Years  Due 

to  the  Phase  3  Small  SI  and  Marine  SI  Engine  Standards 

[2005$,  3  and  7  percent  discount  rates] 


Engine  category 

Emissions  category 

Annualized  cost  to 
manufacturers 
(millions/yr) 

Annualized  fuel 
savings 
(millions/yr) 

3% 

7% 

3% 

7% 

Small  SI  Engines  . 

Exhaust . 

$190 

$182 

$27 

$24 

Evaporative . 

-68 

65 

59 

53 

Aggregate  . 

258 

247 

86 

77 

Marine  SI  Engines  . 

Exhaust . 

123 

123 

67 

56 

Evaporative . 

23 

22 

27 

22 

Aggregate  . 

146 

144 

94 

78 

We  have  estimated  the  Small  SI  and 
Marine  SI  engine  cost  per  ton  of  the 
Phase  3  HC+NOx  standards  over  the 
typical  lifetime  of  the  equipment  that 
are  covered  by  this  final  rule.  We  have 
examined  the  cost  per  ton  by  performing 
a  nationwide  cost  per  ton  analysis  in 
which  the  net  present  value  of  the  cost 
of  compliance  per  year  is  divided  by  the 


net  present  value  of  the  HC+NOx 
benefits  over  30  years.  The  resultant 
discounted  cost  per  ton  is  presented  in 
Table  IX-7.  The  total  (exhaust  and 
evaporative)  cost  per  ton,  using  a  7 
percent  discount  rate,  with  fuel  savings 
is  $856  for  Small  SI  equipment  and 
$360  for  marine  vessels.  For  the  final 
rule  as  a  whole,  the  cost  per  ton  of 


HC+NOx  reduction  is  $623.  Reduced 
operating  costs  offset  a  portion  of  the 
increased  cost  of  producing  the  cleaner 
Small  SI  and  Marine  SI  engines. 
Reduced  fuel  consumption  also  offsets 
the  costs  of  permeation  control.  Chapter 
7  of  the  RIA  contains  a  more  detailed 
discussion  of  the  cost  per  ton  analysis. 


Table  IX-7— Estimated  Cost  Per  Ton  of  the  HC+NOx  Emission  Standards 

[2005$,  3  and  7  percent  discount  rates] 


Discounted  cost  per  ton 

Category 

Implementation 

dates 

Without  fuel 
savings 
(3%/7%) 

With  fuel  savings 
(3%/7%) 

Small  SI  Exhaust  . 

Small  SI  Evaporative  . 

Marine  SI  Exhaust  . 

Marine  SI  Evaporative  . 

Aggregate  . 

2011-2012 

2009-2013 

201.0-2013 

2009-2012 

2009-2013 

$1,152/$1,264 

690/740 

700/830 

500/590 

868/974 

$986/$1 ,097 
90/140 
320/450 
(1 00)/(1 0) 
519/623 
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As  is  discussed  above,  we  are  also 
expecting  some  reduction  in  direct  PM 
emissions  and  carbon  monoxide.  These 
reductions  will  come  primarily  as  a 
product  of  the  technology  being  used  to 
meet  HC  and  NOx  standards  and  not 
directly  as  a  result  of  the 
implementation  of  specific  technology 
to  achieve  these  gains.  Thus,  we  have 
elected  to  focus  our  cost  per  ton  analysis 
.on  HC+NOx. 

One  useful  purpose  of  cost  per  ton 
analysis  is  to  compare  this  program  to 
other  programs  designed  to  achieve 
similar  air  quality  objectives.  Toward 
that  end,  we  made  a  comparison 
between  the  HC+NOx  cost  per  ton 
values  presented  in  Table  C-2  and  the 
HC+NOx  cost  per  ton  of  other  recent 
mobile  source  programs.  Table  IX-8 
summarizes  the  HC+NOx  cost  per  ton  of 
several  recent  EPA  actions  for 
controlled  emissions  from  mobile 
sources.  While  the  analyses  for  each 
rule  were  not  completely  identical,  it  is 
clear  that  the  Small  SI  and  Marine  SI 
values  compare  favorably  with  the  other 
recent  actions. 

Table  IX-8— Cost  Per  Ton  of  Pre¬ 
viously  Implemented  HC+NOx 
Mobile  Source  Programs 

[2005$,  7  percent  discount  with  fuel  savings] 


Program 

Discounted 
cost  per  ton 

2002  HH  engines  Phase  2  ... 

840 

2001  NHH  engines  Phase  2 

neg* 

1998  Marine  SI  engines  . 

1900 

2004  Comm  Marine  Cl  . 

200 

2007  Large  SI,  exhaust  . 

80 

2006  A TV  exhaust  . 

300 

2006  off-highway  motorcycle 

290 

2006  recreational  marine  Cl 

700 

2010  snowmobile . 

1430 

2006  <50cc  highway  motor¬ 
cycle  . 

1860 

2010  Class  3  highway  motor¬ 
cycle  . 

1650 

‘fuel  savings  outweigh  engineering/hard¬ 
ware  costs. 


D.  Air  Quality  Impact 

Information  on  the  air  quality  impacts 
of  this  action  can  be  found  in  Section  II, 
which  includes  health  effect 
information  on  ozone,  PM,  CO  and  air 
toxics.  It  also  includes  modeled 
projections  of  future  ozone 
concentrations  with  and  without  the 
controls  detailed  in  this  final  rule.  The 
emission  reductions  will  lead  to 
reductions  in  ambient  concentrations  of 
ozone,  PM,  CO  and  air  toxics. 

E.  Benefits 

This  section  presents  our  analysis  of 
the  health  and  environmental  benefits 
that  are  estimated  to  occur  as  a  result  of 


the  final  Small  SI  and  Marine  SI  engine 
standards  throughout  the  period  from 
initial  implementation  through  2030. 
Nationwide,  the  engines  that  are  subject 
to  the  emission  standards  in  this  rule 
are  a  significant  source  of  mobile  source 
air  pollution.  The  standards  would 
reduce  exposure  to  hydrocarbon,  CO 
and  NOx  emissions  and  help  avoid  a 
range  of  adverse  health  effects 
associated  with  ambient  ozone  and 
PM2.5  levels.  In  addition,  the  proposed 
standards  would  help  reduce  exposure 
to  CO,  air  toxics,  and  PM2.5  for  persons 
who  operate  or  who  work  with  or  are 
otherwise  active  in  close  proximity  to 
these  engines.  As  described  below,  the 
reductions  in  PM  and  ozone  from  the 
standards  are  expected  to  result  in 
significant  reductions  in  premature 
deaths  and  other  serious  human  health 
effects,  as  well  as  other  important  public 
health  and  welfare  effects. 

EPA  typically  quantifies  and 
monetizes  PM-  and  ozone-related 
impacts  in  its  regulatory  impact 
analyses  (RIAs)  when  possible.  The  RIA 
for  the  proposal  for  this  rulemaking  only 
quantified  benefits  from  PM;  in  the 
current  RIA  we  quantify  and  monetize 
the  ozone-related  health  and 
environmental  impacts  associated  with 
the  final  rule.  The  science  underlying 
the  analysis  is  based  on  the  current 
ozone  criteria  document.124  To  estimate 
the  incidence  and  monetary  value  of  the 
health  outcomes  associated  with  this 
final  rule,  we  used  health  impact 
functions  based  on  published 
epidemiological  studies,  and  valuation 
functions  derived  from  the  economics 
literature.125  Key  health  endpoints 
analyzed  include  premature  mortality, 
hospital  and  emergency  room  visits, 
school  absences,  and  minor  restricted 
activity  days.  The  analytic  approach  to 
characterizing  uncertainty  is  consistent 
with  the  analysis  used  in  the  RIA  for  the 
proposed  03  NAAQS. 

The  benefits  modeling  is  based  on 
peer-reviewed  studies  of  air  quality  and 
health  and  welfare  effects  associated 
with  improvements  in  air  quality  and 
peer-reviewed  studies  of  the  dollar 
values  of  those  public  health«and 
welfare  effects.  These  methods  are 
consistent  with  benefits  analyses 
performed  for  the  recent  analysis  of  the 


,24U.S.  Environmental  Protection  Agency  (2006) 
Air  quality  criteria  for  ozone  and  related 
photochemical  oxidants  (second  external  review 
draft)  Research  Triangle  Park,  NC:  National  Center 
for  Environmental  Assessment;  report  no.  EPA/ 
600R-05/004aB-cB,  3 v. Available:  http://cfpub. 
epa.gov/ ncea/cfm/recordisplay.cfm?deid=l  37307 
IMarch  2006]. 

125  Health  impact  functions  measure  the  change 
in  a  health  endpoint  of  interest,  such  as  hospital 
admissions,  for  a  given  change  in  ambient  ozone  or 
PM  concentration. 


final  Ozone  NAAQS  and  the  final  PM 
NAAQS  analysis.126  127  They  are 
described  in  detail  in  the  regulatory 
impact  analyses  prepared  for  those 
rules. 

The  range  of  PM  benefits  associated 
with  the  final  standards  is  estimated 
based  on  risk  reductions  estimated 
using  several  sources  of  PM-related 
mortality  effect  estimates.  In  order  to 
provide  an  indication  of  the  sensitivity 
of  the  benefits  estimates  to  alternative 
assumptions  about  PM  mortality  risk 
reductions,  in  Chapter  8  of  the  RIA  we 
present  a  variety  of  benefits  estimates 
based  on  two  epidemiological  studies 
(including  the  ACS  Study  and  the  Six 
Cities  Study)  and  the  recent  PM 
mortality  expert  elicitation.128  EPA 
intends  to  ask  the  Science  Advisory 
Board  to  provide  additional  advice  as  to 
which  scientific  studies  should  be  used 
in  future  RIAs  to  estimate  the  benefits 
of  reductions  in  PM-related  premature 
mortality. 

In  a  recent  report  on  the  estimation  of 
ozone-related  premature  mortality 
published  by  the  National  Research 
Council  (NRC),129  a  panel  of  experts  and 
reviewers  concluded  that  ozone-related 
mortality  should  be  included  in 
estimates  of  the  health  benefits  of 
reducing  ozone  exposure.  The  report 
also  recommended  that  the  estimation 
of  ozone-related  premature  mortality  be 
accompanied  by  broad  uncertainty 
analyses  while  giving  little  or  no  weight 
to  the  assumption  that  there  is  no  causal 
association  between  ozone  exposure  and 
premature  mortality.  Because  EPA  has 
yet  to  develop  a  coordinated  response  to 
the  NRC  report’s  findings  and 
recommendations,  however,  we  have 
retained  the  approach  to  estimating 
ozone-related  premature  mortality  used 
in  RIA  for  the  final  Ozone  NAAQS.  EPA 
will  specifically  address  the  report’s 
findings  and  recommendations  in  future 
rulemakings. 

The  range  of  ozone  benefits  associated 
with  the  final  standards  is  based  on  risk 


,2KU.S.  Environmental  Protection  Agency.  March 
2008.  Final  Ozone  NAAQS  Regulatory  Impact 
Analysis.  Prepared  by:  Office  of  Air  and  Radiation, 
Office  of  Air  Quality  Planning  and  Standards. 

127  U.S.  Environmental  Protection  Agency. 
October  2006.  Final  Regulatory  Impact  Analysis 
(RIA]  for  the  Proposed  National  Ambient  Air 
Quality  Standards  for  Particulate  Matter.  Prepared 
by:  Office  of  Air  and  Radiation.  Available  at 
HTTP://www.ep'tr.gov/ttn/ecas/ria.html. 

128  Industrial  Economics,  Incorporated  (IEc). 

2006.  Expanded  Expert  Judgment  Assessment  of  the 
Concentration-Response  Relationship  Between 
PM2.5  Exposure  and  Mortality.  Peer  Review  Draft. 
Prepared  for:  Office  of  Air  Quality  Planning  and 
Standards,  U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC.  August. 

129  National  Research  Council  (NRC).  2002. 
Estimating  the  Public  Health  Benefits  of  Proposed 
Air  Pollution  Regulations.  The  National  Academies 
Press:  Washington,  DC. 
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reductions  estimated  using  several 
sources  of  ozone-related  mortality  effect 
estimates.  This  analysis  presents  four 
alternative  estimates  for  the  association 
based  upon  different  functions  reported 
in  the  scientific  literature.  One  estimate 
is  derived  from  the  National  Morbidity, 
Mortality,  and  Air  Pollution  Study 
(NMMAPS),130  which  was  used  as  the 
primary  basis  for  the  risk  analysis  in  the 
ozone  Staff  Paper131  and  reviewed  by 
the  Clean  Air  Science  Advisory 


130 Bell,  M.L.,  et  al.  2004.  Ozone  and  short-term 
mortality  in  95  U.S.  urban  communities,  1987- 
2000.  Jama,  2004.  292(19):  p.  2372-8. 

131  U.S.  EPA  (2007)  Review  of  the  National 
Ambient  Air  Quality  Standards  for  Ozone,  Policy 
Assessment  of  Scientific  and  Technical 
Information.  OAQPS  Staff  Paper.  EPA— 452/R-07- 
003.  This  document  is  available  in  Docket  EPA- 
HQ-OAR-2003-0190.  This  document  is  available 
electronically  at:  http:www.epa.gov/ttn/naaqs/ 
standards/ ozone/s_o3_cr_sp.html. 


Committee  (CASAC).132  We  also  use 
three  studies  that  synthesize  ozone 
mortality  data  across  a  large  number  of 
individual  studies.133  134  135  This 
approach  is  not  inconsistent  with 
recommendations  provided  by  the  NRC 
in  their  ozone  mortality  report  (NRC, 
2008),  “The  committee  recommends 
that  the  greatest  emphasis  be  placed  on 


132  CASAC  (2007).  Clean  Air  Scientific  Advisory 
Committee’s  (CASAC)  Review  of  the  Agency's  Final 
Ozone  Staff  Paper.  EPA-CASAC-07-002.  March  26. 

133  Bell,  M.L.,  F.  Dominici,  and  J.M.  Samet.  A 
meta-analysis  of  time-series  studies  of  ozone  and 
mortality  with  comparison  to  the  national 
morbidity,  mortality,  and  air  pollution  Study- 
Epidemiology,  2005.  16(4):  p.  436-45. 

134  Ito,  K.,  S.F.  De  Leon,  and  M.  Lippmann. 
Associations  between  ozone  and  daily  mortality: 
analysis  and  meta-analysis.  Epidemiology,  2005. 
16(4):  p.  446-57. 

135  Levy,  J.I.,  S.M.  Chemerynski,  and  J.A.  Sarnat. 
2005.  Ozone  exposure  and  mortality:  an  empiric 
bayes  metaregression  analysis.  Epidemiology,  2005. 
16(4):  p.  458-68. 


estimates  from  new  systematic  multicity 
analyses  that  use  national  databases  of 
air  pollution  and  mortality,  such  as  in 
the  NMMAPS,  without  excluding 
consideration  of  meta-analyses  of 
previously  published  studies.” 

The  range  of  total  ozone-  and  PM- 
related  benefits  associated  with  the  final 
standards  is  presented  in  Table  IX.E-1. 
We  present  total  benefits  based  on  the 
PM-  and  ozone-related  premature 
mortality  function  used.  The  benefits 
ranges  therefore  reflect  the  addition  of 
each  estimate  of  ozone-related 
premature  mortality  (each  with  its  own 
row  in  Table  IX.E-1)  to  estimates  of  PM- 
related  premature  mortality,  derived 
from  either  the  epidemiological 
literature  or  the  expert  elicitation.  The 
estimates  in  Table  IX.E-1,  and  all 
monetized  benefits  presented  in  this 
section,  are  in  year  2005  dollars. 
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Table  IX.E-1  Estimated  2030  Monetized  PM-and  Ozone-Related  Health  Benefits  of  the  Final  Small 
_ SI  and  Marine  SI  Engine  Standards8  _ 


2030  Total  Ozone  and  PM  Benefits  -  PM  Mortality  Derived  from  American  Cancer  Society  Analysis3 

Premature  Ozone 
Mortality  Function  or 
Assumption 

Reference 

Mean  Total  Benefits 
(Billions,  2005S,  3% 
Discount  Rate)c,d 

NMMAPS 

Bell  et  al.,  2004 

$2.4 

$2.2 

Meta-analysis 

Bell  et  al.,  2005 

$3.7 

$3.5 

Ito  et  al.,  2005 

$4.4 

$4.2 

Levy  et  al.,  2005 

$4.4 

$4.3 

|  Assumption  that  association  is  not  causal6 

$1.8 

$1.6 

j  2030  Total  Ozone  and  PM  Benefits  -  PM  Mortality  Derived  from  Expert  Elicitationb 

Premature  Ozone 
Mortality  Function  or 
Assumption 

Reference 

Mean  Total  Benefits 
(Billions,  2005$,  3% 
Discount  Rate)c,d 

Mean  Total  Benefits 
(Billions,  2005$,  7% 
Discount  Rate)c,d 

NMMAPS 

Bell  et  al.,  2004 

$1.7- $9.7 

$1.6- $8.8 

Meta-analysis 

Bell  et  al.,  2005 

$3.0- $11 

$2.9- $10 

Ito  et  al.,  2005 

$3.7- $12 

$3.6- $11 

Levy  et  al.,  2005 

$3.7- $12 

$3.7- $11 

1  Assumption  that  association  is  not  causal6 

$1.1  -  $9.1 

$1.0- $8.2 

a  Total  includes  ozone  and  PM2.5  benefits.  Range  was  developed  by  adding  the  estimate  from  the  ozone 
premature  mortality  function  to  the  estimate  of  PM2.5-related  premature  mortality  derived  from  the  ACS 
study  (Pope  et  al.,  2002). 

b  Total  includes  ozone  and  PM2.5  benefits.  Range  was  developed  by  adding  the  estimate  from  the  ozone 
premature  mortality  function  to  both  the  lower  and  upper  ends  of  the  range  of  the  PM2.5  premature 
mortality  functions  characterized  in  the  expert  elicitation.  The  effect  estimates  of  five  of  the  twelve  experts 
included  in  the  elicitation  panel  fall  within  the  empirically-derived  range  provided  by  the  ACS  and  Six- 
Cities  studies.  One  of  the  experts  fall  below  this  range  and  six  of  the  experts  are  above  this  range. 

Although  the  overall  range  across  experts  is  summarized  in  this  table,  the  full  uncertainty  in  the  estimates  is 
reflected  by  the  results  for  the  full  set  of  1 2  experts.  The  twelve  experts'  judgments  as  to  the  likely  mean 
effect  estimate  are  not  evenly  distributed  across  the  range  illustrated  by  arraying  the  highest  and  lowest 
expert  means. 

c  Note  that  total  benefits  presented  here  do  not  include  a  number  of  unquantified  benefits  categories.  A 
detailed  listing  of  unquantified  health  and  welfare  effects  is  provided  in  Table  IX.E-6. 
d  Results  reflect  the  use  of  both  a  3  and  7  percent  discount  rate,  as  recommended  by  EPA’s  Guidelines  for 
Preparing  Economic  Analyses  and  OMB  Circular  A-4.  Results  are  rounded  to  two  significant  digits  for 
ease  of  presentation  and  computation. 

e  A  recent  report  published  by  the  National  Research  Council  (NRC,  2008)  recommended  that  EPA  “give 
little  or  no  weight  to  the  assumption  that  there  is  no  causal  association  between  estimated  reductions  in 
premature  mortality  and  reduced  ozone  exposure.” 


(1)  Quantified 'Human  Health  and 
Environmental  Effects  of  the  Final 
Standards 

In  this  section  we  discuss  the  ozone 
and  PM2.5  health  and  environmental 
impacts  of  the  final  standards.  We 
discuss  how  these  impacts  are 
monetized  in  the  next  section.  It  should 
be  noted  that  the  emission  control 
scenarios  used  in  the  air  quality  and 
benefits  modeling  are  slightly  different 
than  the  final  emission  control  program. 
The  differences  reflect  further 
refinements  of  the  regulatory  program 
since  we  performed  the  air  quality 
modeling  for  this  rule.  Emissions  and 
air  quality  modeling  decisions  are  made 
early  in  the  analytical  process.  Chapter 
3  of  the  RIA  describes  the  changes  in  the 
inputs  and  resulting  emission 
inventories  between  the  preliminary 


assumptions  used  for  the  air  quality 
modeling  and  the  final  emission  control 
scenario. 

Estimated  Ozone  and  PM  Impacts 

To  model  the  ozone  and  PM  air 
quality  benefits  of  this  rule  we  used  the 
Community  Multiscale  Air  Quality 
(CMAQ)  model.  CMAQ  simulates  the 
numerous  physical  and  chemical 
processes  involved  in  the  formation, 
transport,  and  deposition  of  particulate 
matter.  This  model  is  commonly  used  in 
regional  applications  to  estimate  the 
ozone  and  PM  reductions  expected  to 
occur  from  a  given  set  of  emissions 
controls.  The  meteorological  data  input 
into  CMAQ  are  developed  by  a  separate 
model,  the  Penn  State  University/ 
National  Center  for  Atmospheric 
Research  Mesoscale  Model,  known  as 
MM5.  The  modeling  domain  covers  the 


entire  48-State  U.S.,  as  modeled  in  final 
ozone  NAAQS  analysis.136  The  grid 
resolution  for  the  modeling  domain  was 
12x12  km. 

The  modeled  ambient  air  quality  data 
serves  as  an  input  to  the  Environmental 
Benefits  Mapping  and  Analysis  Program 
(BenMAP).137  BenMAP  is  a  computer 
program  developed  by  EPA  that 
integrates  a  number  of  the  modeling 
elements  used  in  previous  Regulatory 
Impact  Analyses  (e.g.,  interpolation 
functions,  population  projections, 
health  impact  functions,  valuation 
functions,  analysis  and  pooling 


136  U.S.  Environmental  Protection  Agency.  March 
2008.  Final  Ozone  NAAQS  Regulatory  Impact 
Analysis.  Prepared  by:  Office  of  Air  and  Radiation, 
Office  of  Air  Quality  Planning  and  Standards. 

137  Information  on  BenMAP,  including 
downloads  of  the  software,  can  be  found  at  http: 
//www.  epa.gov/air/benmap. 
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methods)  to  translate  modeled  air 
concentration  estimates  into  health 
effects  incidence  estimates  and 
monetized  benefits  estimates. 

Table  1X.E-2  presents  the  estimates  of 
ozone-  and  PM-related  health  impacts 
for  the  years  2020  and  2030,  which  are 
based  on  the  modeled  air  quality 
changes  between  a  baseline,  pre-control 
scenario  and  a  post-control  scenario 
reflecting  the  final  emission  control 
strategy. 

The  use  of  two  sources  of  PM 
mortality  reflects  two  different  sources 
of  information  about  the  impact  of 
reductions  in  PM  on  reduction  in  the 
risk  of  premature  death,  including  both 
the  published  epidemiology  literature 
and  an  expert  elicitation  study 
conducted  by  EPA  in  2006.  In  2030, 
based  on  the  estimate  provided  by  the 
ACS  study,  we  estimate  that  PM-related 


emission  reductions  related  to  the  final 
rule  will  result  in  230  fewer  premature 
fatalities  annually.  The  number  of 
premature  mortalities  avoided  increases 
to  510  when  based  on  the  Six  Cities 
study.  When  the  range  of  expert  opinion 
is  used,  we  estimate  between  120  and 
1 ,300  fewer  premature  mortalities  in 
2030.  We  also  estimate  220  fewer  cases 
of  chronic  bronchitis,  530  fewer 
nonfatal  heart  attacks,  190  fewer 
hospitalizations  (for  respiratory  and 
cardiovascular  disease  combined), 
140,000  fewer  days  of  restricted  activity 
due  to  respiratory  illness  and 
approximately  23,000  fewer  work-loss 
days.  This  analysis  projects  substantial 
health  improvements  for  children  from 
reduced  upper  and  lower  respiratory 
illness,  acute  bronchitis,  and  asthma 
attacks.  These  results  are  based  on  an 
assumed  cutpoint  in  the  long-term 


mortality  concentration-response 
functions  at  10  gg/m3.  and  an  assumed 
cutpoint  in  the  short-term  morbidity 
concentration-response  functions  at  10 
gg/m:!.  The  impact  using  four  alterative 
cutpoints  (3  gg/m3  7.5  gg/m3,  12  gg/m3, 
and  14  gg/m3)  has  on  PM2.s-related 
mortality  incidence  estimation  is 
presented  in  Chapter  8  of  the  RIA. 

For  ozone,  we  estimate  a  range  of 
between  77-350  fewer  premature 
mortalities  as  a  result  of  the  final  rule 
in  2030,  assuming  that  there  is  a  causal 
relationship  between  ozone  exposure 
and  mortality.  We  also  estimate  that  by 
2030,  the  final  rule  will  result  in  over 
1,300  avoided  respiratory  hospital 
admissions  and  emergency  room  visits, 
450,000  fewer  days  of  restricted  activity 
due  to  respiratory  illness,  and  180,000 
school  loss  days  avoided. 

BILLING  CODE  6560-50-P 
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Table  IX.E-2  Estimated  Reduction  in  Incidence  of  Adverse  Health  Effects  Related  to  the  Final  Small  SI  and 
_ Marine  SI  Engine  Standards'*  _ 


1 _ 

2020  |  2030 

Health  Effect 

Mean  Incidence  Reduction 
(5th- 95th  %ile) 

||  PM-Related  Endpoints 

Premature  Mortality  - 
Derived  from  Epidemiology 
Literature 

Adult,  age  30+  -  ACS  cohort 
study  (Pope  et  al.,  2002) 

150 

(60  -  240) 

230 

(88  -  360) 

Adult,  age  25+  -  Six-Cities 
study  (Laden  et  al.,  2006) 

340 

(190-500) 

510 

(280-740) 

Infant,  age  <1  year  - 
Woodruff  et  al.  1997 

1 

(Q-i) 

Premature  Mortality  - 
Derived  from  Expert 
|  Elicitation1* 

81 

(0  -  380) 

840 

(420-  1,300) 

■ 

Chronic  bronchitis  (adult,  age  26  and  over) 

150  ~ 

(28  -  270) 

wwm 

Acute  myocardial  infarction  (adults,  age  18  and  older) 

330 

(180-480) 

Hospital  admissions — respiratory  (all  ages)c 

40 

(20-59) 

|  Hospital  admissions — cardiovascular  (adults,  age  >18)d 

81 

(50-110) 

|  Emergency  room  visits  for  asthma  (age  1 8  years  and  younger) 

mt 

BEI 

|  Acute  bronchitis  (children,  age  8-12) 

400 

(-14-810) 

IE! 

Lower  respiratory  symptoms  (children,  age  7-14) 

2,700 

(1,300  -  4,000) 

Upper  respiratory  symptoms  (asthmatic  children,  age  9-18) 

1,900 

(610-3,300) 

2,800 

(880-4,700) 

Asthma  exacerbation  (asthmatic  children,  age  6-18) 

2,400 

(270  -  7,000) 

HI 

Work  loss  days  (adults,  age  18-65) 

17,000 

(15,000-  19,000) 

23,000 

(20,000  -  26,000) 

Minor  restricted-activity  days  (adults,  age  18-65) 

100,000 

(86,000-120,000) 

140,000 

(120,000-  160,000) 

||  Ozone-Related  Endpoints 

Premature  Mortality,  All  ages 
-  Derived  from  NMMAPS 

Bell  et  al.,  2004 

46 

(20-72) 

77 

(34-120) 

Premature  Mortality,  All  ages 
-  Derived  from  Meta-analyses 

Bell  et  al.,  2005 

150 

(84-210) 

250 

(140-360) 

Ito  et  al.,  2005 

200 

(140-270) 

340 

(230  -  450) 

Levy  et  al.,  2005 

210 

(160-260) 

I Wx, 

Premature  Mortality  -  Assumption  that  association  between 
ozone  and  mortality  is  not  causal6 

0 

1  1 

Hospital  admissions-  respiratory  causes  (children,  under  2; 
adult,  65  and  older/ 

540 

(170-900) 

Emergency  room  visit  for  asthma  (all  ages) 

200 

(0-510) 

Minor  restricted  activity  days  (adults,  age  18-65) 

School  absence  days 

110,000 

(40,000  -  200,000) 

180,000 

(62,000  -  320,000) 
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a  Incidence  is  rounded  to  two  significant  digits.  PM  and  ozone  estimates  represent  impacts  from  the  final 
standards  nationwide. 

b  Based  on  effect  estimates  derived  from  the  full-scale  expert  elicitation  assessing  the  uncertainty  in  the 
concentration-response  function  for  PM-related  premature  mortality  (IEc,  2006). 138  The  effect  estimates  of 
five  of  the  twelve  experts  included  in  the  elicitation  panel  fall  within  the  empirically-derived  range 
provided  by  the  ACS  and  Six-Cities  studies.  One  of  the  experts  fall  below  this  range  and  six  of  the  experts 
are  above  this  range.  Although  the  overall  range  across  experts  is  summarized  in  this  table,  the  full 
uncertainty  in  the  estimates  is  reflected  by  the  results  for  the  full  set  of  12  experts.  The  twelve  experts’ 
judgments  as  to  the  likely  mean  effect  estimate  are  not  evenly  distributed  across  the  range  illustrated  by 
arraying  the  highest  and  lowest  expert  means. 

c  Respiratory  hospital  admissions  for  PM  include  admissions  for  chronic  obstructive  pulmonary  disease 
(COPD),  pneumonia,  and  asthma. 

d  Cardiovascular  hospital  admissions  for  PM  include  total  cardiovascular  and  subcategories  for  ischemic 
heart  disease,  dysrhythmias,  and  heart  failure. 

e  A  recent  report  published  by  the  National  Research  Council  (NRC,  2008)  recommended  that  EPA  “give 
little  or  no  weight  to  the  assumption  that  there  is  no  causal  association  between  estimated  reductions  in 
premature  mortality  and  reduced  ozone  exposure.” 

r  Respiratory  hospital  admissions  for  ozone  include  admissions  for  all  respiratory  causes  and  subcategories 
for  COPD  and  pneumonia. 


(2)  Monetized  Benefits 

Table  IX.E-3  presents  the  estimated 
monetary  value  of  reductions  in  the 
incidence  of  health  and  welfare  effects. 
Tables  IX.E-4  and  IX.E-5  present  the 
total  annual  PM-  and  ozone-related 
health  benefits,  which  are  estimated  to 
be  between  $1.8  and  $4.4  billion  in 
2030,  assuming  a  3  percent  discount 
rate,  or  between  $1.6  and  $4.3  billion, 
assuming  a  7  percent  discount  rate, 
using  the  ACS-derived  estimate  of  PM- 
related  premature  mortality  (Pope  et  al., 
2002)  and  the  range  of  ozone-related 
premature  mortality  studies  derived 
from  the  epidemiological  literature.  The 
range  of  benefits  expands  to  between 
$1.1  and  $12  billion,  assuming  a  3 
percent  discount  rate,  when  the  estimate 
includes  the  opinions  of  outside  experts 
on  PM  and  the  risk  of  premature  death, 
or  between  $1.0  and  $11  billion, 
assuming  a  7  percent  discount  rate.  All 


monetized  estimates  are  stated  in  2005$. 
These  estimates  account  for  growth  in 
real  gross  domestic  product  (GDP)  per 
capita  between  the  present  and  the  years 
2020  and  2030.  As  the  tables  indicate, 
total  benefits  are  driven  primarily  by  the 
reduction  in  premature  fatalities  each 
year. 

The  estimates  of  monetized  benefits 
include  only  one  example  of  nonhealth- 
related  benefits.  Changes  in  the  ambient 
level  of  PM2.5  are  known  to  affect  the 
level  of  visibility  in  much  of  the  U.S. 
Individuals  value  visibility  both  in  the 
places  they  live  and  work,  in  the  places 
they  travel  to  for  recreational  purposes, 
and  at  sites  of  unique  public  value,  such 
as  at  National  Parks.  For  the  final 
standards,  we  present  the  recreational 
visibility  benefits  of  improvements  in 
visibility  at  86  Class  I  areas  located 
throughout  California,  the  Southwest, 
and  the  Southeast.  These  estimated 
benefits  are  shown  in  Table  IX.E-3. 


Tables  IX.E-3,  IX.E-4  and  IX.E-5  do 
not  include  those  additional  health  and 
environmental  benefits  of  the  rule  that 
we  were  unable  to  quantify  or  monetize. 
These  effects  are  additive  to  the  estimate 
of  total  benefits,  and  are  related  to  two 
primary  sources.  First,  there  are  many 
human  health  and  welfare  effects 
associated  with  PM,  ozone,  and  toxic  air 
pollutant  reductions  that  remain 
unquantified  because  of  current 
limitations  in  the  methods  or  available 
data.  A  full  appreciation  of  the  overall 
economic  consequences  of  the  final 
standards  requires  consideration  of  all 
benefits  and  costs  projected  to  result 
from  the  new  standards,  not  just  those 
benefits  and  costs  which  could  be 
expressed  here  in  dollar  terms.  A  list  of 
the  benefit  categories  that  could  not  be 
quantified  or  monetized  in  our  benefit 
estimates  are  provided  in  Table  IX.E-6. 


13B  Industrial  Economics,  Incorporated  (IEc). 

2006.  Expanded  Expert  Judgment  Assessment  of  the 
Concentration-Response  Relationship  Between 
PMi.s  Exposure  and  Mortality.  Peer  Review  Draft. 
Prepared  for:  Office  of  Air  Quality  Planning  and 


Standards,  U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  NC.  August. 

138 Industrial  Economics,  Incorporated  (IEc). 

2006.  Expanded  Expert  Judgment  Assessment  of  the 


Concentration-Response  Relationship  Between 
PM>,5  Exposure  and  Mortality.  Peer  Review  Draft. 
Prepared  for:  Office  of  Air  Quality  Planning  and 
Standards,  U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park.  NC.  August. 
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Table  IX.E-3  Estimated  Monetary  Value  in  Reductions  in  Incidence  of  Health  and  Welfare  Effects 

(in  millions  of  2005$)  *’b 


2020  |  2030 

PM2.5-Related  Health  Effect 

Estimated  Mean  Value  of  Reductions 
(5th  and  95th  %ile) 

Premature  Mortality  - 
Derived  from 
Epidemiology 

Studiesc,d’ 

Adult,  age  30+  -  ACS  study 
(Pope  et  al.,  2002) 

3%  discount  rate 

7%  discount  rate 

$1,000 

($240  -  $2,100) 
$910 

($220 -$1,900) 

$1,600 

($370  -  $3,200)  I 

$1,400 

($330  -  $2,800) 

Adult,  age  25+  -  Six-cities  study 
(Laden  et  al.,  2006) 

3%  discount  rate 

7%  discount  rate 

$2,300 

($630  -  $4,400) 
$2,100 

($570  -  $3,900) 

$3,500 

($970  -  $6,700) 
$3,200 

($870  -  $6,000) 

Infant  Mortality,  <1  year  - 
(Woodruff  et  al.  1997) 

3%  discount  rate 

7%  discount  rate 

$3.2 

($0.8  -  $6.2) 

$2.9 

($0.8  -  $5.6) 

$3.9 

($1.0- $7.7) 

$3.5 

($0.9  -  $6.9) 

Premature  mortality  - 
Derived  from  Expert 
Elicitationc,d,e 

Adult,  age  25+  -  Lower  bound 
(Expert  K) 

3%  discount  rate 

7%  discount  rate 

Adult,  age  25+  -  Upper  bound 
(Expert  E) 

3%  discount  rate 

7%  discount  rate 

J  Chronic  bronchitis  (adults,  26  and  over) 

|  Non-fatal  acute  myocardial  infarctions 

3%  discount  rate 

7%  discount  rate 

$34 

($10- $72) 

$33 

($10  -  $70) 

$52 

($15 -$110) 

$51 

($14 -$110) 

Hospital  admissions  for  respiratory  causes 

$1.3 

($0.6 -$1.8) 

Hospital  admissions  for  cardiovascular  causes 

$2.2 

($1.3- $2.9) 

$3.5 

($2.2  -  $4.7) 

Emergency  room  visits  for  asthma 

SHi 

Acute  bronchitis  (children,  age  8-12) 

$0.2 

($0  -  $0.6) 

|  Lower  respiratory  symptoms  (children,  7-14) 

■K 

||  Upper  respiratory  symptoms  (asthma,  9-1 1 ) 

$0.08 
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(S0.02  -  $0.1) 

($0.02  -  $0.2) 

Asthma  exacerbations 

$0.1 

($0.01  -  $0.4) 

$0.2 

($0.02  -  $0.5) 

Work  loss  days 

$2.5 

($2.2  -  $2.8) 

HI*. 

Minor  restricted-activity  days  (MRADs) 

$2.9 

($0.3  -  $5.7) 

Recreational  Visibility,  86  Class  I  areas 

$17  * 

(na)f 

Ozone-related  Health  Effect 

Premature  Mortality,  All 
ages  -  Derived  from 
NMMAPS 

Bell  et  al„  2004 

$340 

($86  -  $680) 

Premature  Mortality,  All 
ages  -  Derived  from  Meta¬ 
analyses 

Bell  et  al.,  2005 

$1,100 

($310 -$2,100) 

HH^i*'. 

Ito  et  al.,  2005 

$1,500 

($450  -  $2,800) 

$2,600 

($760  -  $4,700) 

Levy  et  al.,  2005 

$1,600 

($470  -  $2,700) 

■HI 

Premature  Mortality  -  Assumption  that  association  between 
ozone  and  mortality  is  not  causalf 

$0 

$0 

Hospital  admissions-  respiratory  causes  (children,  under  2; 
adult,  65  and  older) 

$8.7 

($2.1- $15) 

$17 

($3.8- $31) 

Emergency  room  visit  for  asthma  (all  ages) 

$0.07 
($0  -  $0.2) 

$0.1 

($0  -  $0.3) 

Minor  restricted  activity  days  (adults,  age  18-65) 

$19 

($8.5- $31) 

$27 

($13  -  $46) 

School  absence  days 

$9.7 

($3.4- $17) 

$15 

($5.4  -  $27) 

II  Worker  Productivity 

$3.1 

(na)8 

$5.1 

(na)8 

a  Monetary  benefits  are  rounded  to  two  significant  digits  for  ease  of  presentation  and  computation.  PM 
and  ozone  benefits  are  nationwide. 

h  Monetary  benefits  adjusted  to  account  for  growth  in  real  GDP  per  capita  between  1990  and  the  analysis 
year  (2020  or  2030) 

c  Valuation  assumes  discounting  over  the  SAB  recommended  20  year  segmented  lag  structure.  Results 
reflect  the  use  of  3  percent  and  7  percent  discount  rates  consistent  with  EPA  and  OMB  guidelines  for 
preparing  economic  analyses  (EPA,  2000;  OMB,  2003). 

d  The  valuation  of  adult  premature  mortality,  derived  either  from  the  epidemiology  literature  or  the  expert 
elicitation,  is  not  additive.  Rather,  the  valuations  represent  a  range  of  possible  mortality  benefits. 
e  Based  on  effect  estimates  derived  from  the  full-scale  expert  elicitation  assessing  the  uncertainty  in  the 
concentration-response  function  for  PM-related  premature  mortality  (lEc,  2006). 139  The  effect  estimates  of 
five  of  the  twelve  experts  included  in  the  elicitation  panel  fall  within  the  empirically-derived  range 
provided  by  the  ACS  and  Six-Cities  studies.  One  of  the  experts  fall  below  this  range  and  six  of  the  experts 
are  above  this  range.  Although  the  overall  range  across  experts  is  summarized  in  this  table,  the  full 
uncertainty  in  the  estimates  is  reflected  by  the  results  for  the  full  set  of  12  experts.  The  twelve  experts’ 
judgments  as  to  the  likely  mean  effect  estimate  are  not  evenly  distributed  across  the  range  illustrated  by 
arraying  the  highest  and  lowest  expert  means. 

'  A  recent  report  published  by  the  National  Research  Council  (NRC,  2008)  recommended  that  EPA  “give 
little  or  no  weight  to  the  assumption  that  there  is  no  causal  association  between  estimated  reductions  in 
premature  mortality  and  reduced  ozone  exposure.” 

6  We  are  unable  at  this  time  to  characterize  the  uncertainty  in  the  estimate  of  benefits  of  worker 
productivity  and  improvements  in  visibility  at  Class  I  areas.  As  such,  we  treat  these  benefits  as  fixed  and 
add  them  to  all  percentiles  of  the  health  benefits  distribution. 
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Table  IX.E-4— Total  Monetized  Benefits  of  the  Final  Small  SI  and  Marine  SI  Engine  Rule— 3%  Discount 

Rate 


Ozone  mortality  function 


^benefits'1  Ozone  mortality  function 


Mean  total 
benefits 


Total  Ozone  and  PM  Benefits  (billions,  2005$) — PM  Mortality  Derived  from  the  ACS  Study 


2020: 

NMMAPS  . j  Bell  et  al.,  2004 

Meta-analysis  . .  Bell  et  al.,  2005 

Ito  et  al.,  2005  .. 
i  Levy  et  al.,  2005 

Assumption  that  association  is  not  causal3  ... 


2030: 

&1.5  NMMAPS  .  Bell  et  al.,  2004  . 

2.3  i  Meta-analysis .  Bell  et  al.,  2005  . 

2.7  !|  Ito  et  al.,  2005  ... 

2.7  ||  j  Levy  et  al.,  2005 


ption  that  association  is  not  causal 3  . | _  1.2  |j  Assumption  that  association  is  not  causal 3  . | 

Total  Ozone  and  PM  Benefits  (billions,  2005$) — PM  Mortality  Derived  from  Expert  Elicitation  (Lowest  and  Highest  Estimate) 


2020: 

NMMAPS  . 

Bell  et  al.,  2004  . 

2030: 

1. 1-6.1  NMMAPS  . 

Bell  et  al.,  2004  . 

1. 7-9.7 

Meta-analysis  . 

Bell  et  al.,  2005  . 

Ito  et  al.,  2005  . 

Levy  et  al.,  2005  . 

1.8-6. 9  Meta-analysis . 

2. 2- 7. 3  j 

2. 3- 7. 4 

Bell  et  al.,  2005  . 

Ito  et  al.,  2005  . 

Levy  et  al.,  2005  . 

3.0-11 

3.7-12 

3.7-12 

Assumption  that  association  is  not  causal 3 . 

.0.7-5.8  j|  Assumption  that  association  is  not  causal 3  . 

1. 1-9.1 

3  A  recent  report  published  by  the  National  Research  Council  (NRC,  2008)  recommended  that  EPA  “give  little  or  no  weight  to  the  assumption 
that  there  is  no  causal  associatign  between  estimated  reductions  in  premature  mortality  and  reduced  ozone  exposure." 

Table  IX. E-5— Total  Monetized  Benefits  of  the  Final  Small  SI  and  Marine  SI  Engine  Rule— 7%  Discount 

Rate 


Ozone  mortality  function 

Reference 

^benefits3*  Ozone  mortality  function 

Reference 

Mean  total 
benefits 

Total  Ozone  and  PM  Benefits  (billions,  2005$) — PM  Mortality  Derived  from  the  ACS  Study 

2020: 

s  2030: 

NMMAPS  . 

Bell  et  al.,  2004  . 

$1.4  NMMAPS  . 

Bell  et  al.,  2004  . 

$2.2 

Meta-analysis  . 

Bell  et  al.,  2005  . 

2.2  Meta-analysis . 

Bell  et  al.,  2005  . 

3.5 

Ito  et  al.,  2005  . 

2.67 

Ito  et  al.,  2005  . 

4.24 

Levy  et  al.,  2005  . 

_2:6J _ 

Levy  et  al.,  2005  . 

4.3 

Assumption  that  association  is  not  causal 3 . 

1.1  Assumption  that  association  is  not  causal 3  . 

*1.6 

Total  Ozone  and  PM  Benefits  (billions,  2005$) — PM  Mortality  Derived  from  Expert  Elicitation  (Lowest  and  Highest  Estimate) 


2020: 

NMMAPS  . 

Bell  et  al.,  2004  . 

2030: 

1. 0-5.6  "  NMMAPS  . 

[ 

Bell  et  al.,  2004  .  1. 6-8.8 

Meta-analysis  . 

Bell  et  al.,  2005  . 

Ito  et  al.,  2005  . 

I  Levy  et  al.,  2005  . 

1. 8-6.4 
2.2-68 
2.2-6.8 

Meta-analysis . 

Bell  et  al.,  2005  . 

Ito  et  al.,  2005  . 

Levy  et  al.,  2005  . 

2.9-10 

3.6- 11 

3.7- 11 

Assumption  that  association  is  not  causal 3  . 

0. 7-5.2 

Assumption  that  association  is  not  causal 3  . 

1. 0-8.2 

3  A  recent  report  published  by  the  National  Research  Council  (NRC,  2008)  recommended  that  EPA  “give  little  or  no  weight  to  the  assumption 
that  there  is  no  causal  association  between  estimated  reductions  in  premature  mortality  and  reduced  ozone  exposure.” 

Table  IX. E-6— Unquantified  and  Non-Monetized  Potential  Effects  of  the  Final  Small  SI  and  Marine  SI 

Engine  Standards 


Pollutant/effects 


Effects  not  included  in  analysis — changes  in: 


Ozone  Health3  .  Chronic  respiratory-  damage b. 

'  Premature  aging  of  the  lungs  b. 

Non-asthma  respiratory  emergency  room  visits, 
j  Exposure  to  UVb  (+/-)e. 

Ozone  Welfare  .  Yields  for 

— commercial  forests. 

— some  fruits  and  vegetables. 

— non-commercial  crops. 

I  Damage  to  urban  ornamental  plants. 

Impacts  on  recreational  demand  from  damaged  forest  aesthetics. 
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Table  IX.E-6— Unquantified  and  Non-Monetized  Potential  Effects  of  the  Final  Small  SI  and  Marine  SI 

Engine  Standards— Continued 


Pollutant/effects  !  Effects  not  included  in  analysis — changes  in: 

;  Ecosystem  functions. 

:  Exposure  to  UVb  (+/-)e. 

PM  Health0  . * .  |  Premature  mortality— short  term  exposures'1. 

|  Low  birth  weight, 
j  Pulmonary  function. 

Chronic  respiratory  diseases  other  than  chronic  bronchitis, 
j  Non-asthma  respiratory  emergency  room  visits. 

Exposure  to  UVb  (+/-)e. 

PM  Welfare  .  I  Residential  and  recreational  visibility  in  non-Class  I  areas. 

i  Soiling  and  materials  damage. 

Damage  to  ecosystem  functions. 

Exposure  to  UVb  (+/-)e. 

Nitrogen  and  Sulfate  Deposition  Welfare .  Commercial  forests  due  to  acidic  sulfate  and  nitrate  deposition. 

Commercial  freshwater  fishing  due  to  acidic  deposition. 

Recreation  in  terrestrial  ecosystems  due  to  acidic  deposition. 

Existence  values  for  currently  healthy  ecosystems, 
j  Commercial  fishing,  agriculture,  and  forests  due  to  nitrogen  deposition. 

I  Recreation  in  estuarine  ecosystems  due  to  nitrogen  deposition. 

Ecosystem  functions. 

Passive  fertilization. 

CO  Health  .  Behavioral  effects. 

HC/Toxics  Health1  .  I  Cancer  (benzene,  1,3-butadiene,  formaldehyde,  acetaldehyde). 

Anemia  (benzene). 

|  Disruption  of  production  of  blood  components  (benzene). 

!  Reduction  in  the  number  of  blood  platelets  (benzene). 

|  Excessive  bone  marrow  formation  (benzene). 

;  Depression  of  lymphocyte  counts  (benzene). 
i  Reproductive  and  developmental  effects  (1,3-butadiene). 

Irritation  of  eyes  and  mucus  membranes  (formaldehyde). 

Respiratory  irritation  (formaldehyde). 

Asthma  attacks  in  asthmatics  (formaldehyde). 

Asthma-like  symptoms  in  non-asthmatics  (formaldehyde). 

Irritation  of  the  eyes,  skin,  and  respiratory  tract  (acetaldehyde). 

|  Upper  respiratory  tract  irritation  and  congestion  (acrolein). 

HC/Toxics  Welfare  . .  Direct  toxic  effects  to  animals. 

Bioaccumulation  in  the  food  chain. 

|  Damage  to  ecosystem  function. 

|  Odor. 

_ i _ 

aThe  public  health  impact  of  biological  responses  such  as  increased  airway  responsiveness  to  stimuli,  inflammation  in  the  lung,  acute  inflam¬ 
mation  and  respiratory  cell  damage,  and  increased  susceptibility  to  respiratory  infection  are  likely  partially  represented  by  our  quantified 
endpoints. 

bThe  public  health  impact  of  effects  such  as  chronic  respiratory  damage  and  premature  aging  of  the  lungs  may  be  partially  represented  by 
quantified  endpoints  such  as  hospital  admissions  or  premature  mortality,  but  a  number  of  other  related  health  impacts,  such  as  doctor  visits  and 
decreased  athletic  performance,  remain  unquantified. 

cln  addition  to  primary  economic  endpoints,  there  are  a  number  of  biological  responses  that  have  been  associated  with  PM  health  effects  in¬ 
cluding  morphological  changes  and  altered  host  defense  mechanisms.  The  public  health  impact  of  these  biological  responses  may  be  partly  rep¬ 
resented  by  our  quantified  endpoints. 

d  While  some  of  the  effects  of  short-term  exposures  are  likely  to  be  captured  in  the  estimates,  there  may  be  premature  mortality  due  to  short¬ 
term  exposure  to  PM  not  captured  in  the  cohort  studies  used  in  this  analysis.  However,  the  PM  mortality  results  derived  from  the  expert 
elicitation  do  take  into  account  premature  mortality  effects  of  short  term  exposures. 
e  May  result  in  benefits  or  disbenefits. 

1  Many  of  the  key  hydrocarbons  related  to  this  rule  are  also  hazardous  air  pollutants  listed  in  the  Clean  Air  Act. 


(3)  What  Are  the  Significant  Limitations 
of  the  Benefit-Cost  Analysis? 

Every  benefit-cost  analysis  examining 
the  potential  effects  of  a  change  in 
environmental  protection  requirements 
is  limited  to  some  extent  by  data  gaps, 
limitations  in  model  capabilities  (such 
as  geographic  coverage),  and 
uncertainties  in  the  underlying 
scientific  and  economic  studies  used  to 
configure  the  benefit  and  cost  models. 
Limitations  of  the  scientific  literature 
often  result  in  the  inability  to  estimate 
quantitative  changes  in  health  and 
environmental  effects,  such  as  potential 


increases  in  premature  mortality 
associated  with  increased  exposure  to 
carbon  monoxide.  Deficiencies  in  the 
economics  literature  often  result  in  the 
inability  to  assign  economic  values  even 
to  those  health  and  environmental 
outcomes  which  can  be  quantified. 
These  general  uncertainties  in  the 
underlying  scientific  and  economics 
literature,  which  can  lead  to  valuations 
that  are  higher  or  lower,  are  discussed 
in  detail  in  the  RIA  and  its  supporting 
references.  Key  uncertainties  that  have  a 
bearing  on  the  results  of  the  benefit-cost 


analysis  of  the  final  standards  include 
the  following: 

•  The  exclusion  of  potentially 
significant  and  unquantified  benefit 
categories  (such  as  health,  odor,  and 
ecological  benefits  of  reduction  in  air 
toxics,  ozone,  and  PM); 

•  Errors  in  measurement  and 
projection  for  variables  such  as 
population  growth; 

•  Uncertainties  in  the  estimation  of 
future  year  emissions  inventories  and 
air  quality; 

•  Uncertainty  in  the  estimated 
relationships  of  health  and  welfare 
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effects  to  changes  in  pollutant 
concentrations  including  the  shape  of 
the  C-R  function,  the  size  of  the  effect 
estimates,  and  the  relative  toxicity  of  the 
many  components  of  the  PM  mixture; 

•  Uncertainties  in  exposure 
estimation;  and 

•  Uncertainties  associated  with  the 
effect  of  potential  future  actions  to  limit 
emissions. 

As  Table  IX.E-3  indicates,  total 
benefits  are  driven  primarily  by  the 
reduction  in  premature  mortalities  each 
year.  Some  key  assumptions  underlying 
the  premature  mortality  estimates 
include  the  following,  which  may  also 
contribute  to  uncertainty: 

•  Inhalation  of  fine  particles  is 
causally  associated  with  premature 
death  at  concentrations  near  those 
experienced  by  most  Americans  on  a 
daily  basis.  Although  biological 
mechanisms  for  this  effect  have  not  yet 
been  completely  established,  the  weight 
of  the  available  epidemiological, 
toxicological,  and  experimental 
evidence  supports  an  assumption  of 
causality.  The  impacts  of  including  a 
probabilistic  representation  of  causality 
were  explored  in  the  expert  elicitation- 
based  results  of  the  recently  published 
PM  NAAQS  RIA.  Consistent  with  that 
analysis,  we  discuss  the  implications  of 
these  results  in  the  RIA  for  the  final 
standards. 

•  All  fine  particles,  regardless  of  their 
chemical  composition,  are  equally 
potent  in  causing  premature  mortality. 
This  is  an  important  assumption, 
because  PM  produced  via  transported 
precursors  emitted  from  Small  SI  and 
Marine  SI  engines  may  differ 
significantly  from  PM  precursors 
released  from  electric  generating  units 
and  other  industrial  sources.  However, 
no  clear  scientific  grounds  exist  for 
supporting  differential  effects  estimates 
by  particle  type. 

•  The  C-R  function  for  fine  particles 
is  approximately  linear  within  the  range 
of  ambient  concentrations  under 


consideration  (above  the  assumed 
threshold  of  10  pg/m:1).  Thus,  the 
estimates  include  health  benefits  from 
reducing  fine  particles  in  areas  with 
varied  concentrations  of  PM,  including 
both  regions  that  may  be  in  attainment 
with  PM2.5  standards  and  those  that  are 
at  risk  of  not  meeting  the  standards. 

•  In  a  recent  report  on  the  estimation 
of  ozone-related  premature  mortality 
published  by  the  National  Research 
Council  (NRC),  a  panel  of  experts  and 
reviewers  concluded  that  ozone-related 
mortality  should  be  included  in 
estimates  of  the  health  benefits  of 
reducing  ozone  exposure.  The  report 
also  recommended  that  the  estimation 
of  ozone-related  premature  mortality  be 
accompanied  by  broad  uncertainty 
analyses  while  giving  little  or  no  weight 
to  the  assumption  that  there  is  no  causal 
association  between  ozone  exposure  and 
premature  mortality.  Because  EPA  has 
yet  to  develop  a  coordinated  response  to 
the  NRC  report’s  findings  and 
recommendations,  however,  we  have 
retained  the  approach  to  estimating” 
ozone-related  premature  mortality  used 
in  RIA  for  the  final  Ozone  NAAQS.  EPA 
will  specifically  address  the  report’s 
findings  and  recommendations  in  future 
rulemakings. 

Despite  these  uncertainties,  we 
believe  this  benefit-cost  analysis 
provides  a  conservative  estimate  of  the 
estimated  economic  benefits  of  the  final 
standards  in  future  years  because  of  the 
exclusion  of  potentially  significant 
benefit  categories.  Acknowledging 
benefits  omissions  and  uncertainties,  we 
present  a  best  estimate  of  the  total 
benefits  based  on  our  interpretation  of 
the  best  available  scientific  literature 
and  methods  supported  by  EPA’s 
technical  peer  review  panel,  the  Science 
Advisory  Board’s  Health  Effects 
Subcommittee  (SAB-HES).  The 
National  Academies  of  Science  (NRC, 
2002)  also  reviewed  EPA’s  methodology 
for  analyzing  the  health  benefits  of 
measures  taken  to  reduce  air  pollution. 


EPA  addressed  many  of  these  comments 
in  the  analysis  of  the  final  PM 
NAAQS.140- 141  The  analysis  of  the  final 
standards  incorporates  this  most  recent 
work  to  the  extent  possible. 

(4)  Benefit-Cost  Analysis 

In  estimating  the  net  benefits  of  the 
final  standards,  the  appropriate  cost 
measure  is  “social  costs.”  Social  costs 
represent  the  welfare  costs  of  a  rule  to 
society.  These  costs  do  not  consider 
transfer  payments  (such  as  taxes)  that 
are  simply  redistributions  of  wealth. 
Table  XII. E-7  contains  the  estimates  of 
monetized  benefits  and  estimated  social 
welfare  costs  for  the  final  rule  and  each 
of  the  final  control  programs.  The 
annual  social  welfare  costs  of  all 
provisions  of  this  final  rule  are 
described  more  fully  in  Section  IX.F. 

The  results  in  Table  IX.E-7  suggest 
that  the  2020  monetized  benefits  of  the 
final  standards  are  greater  than  the 
expected  social  welfare  costs. 
Specifically,  the  annual  benefits  of  the 
total  program  will  range  between  $1.2  to 
$4.0  billion  annually  in  2020  using  a 
three  percent  discount  rate,  or  between 
$1.1  to  $3.8  billion  assuming  a  7  percent 
discount  rate,  compared  to  estimated 
social  costs  of  approximately  $210 
million  in  that  same  year.  These  benefits 
are  expected  to  increase  to  between  $1.8 
and  $6.4  billion  annually  in  2030  using 
a  three  percent  discount  rate,  or 
between  $1.6  and  $6.1  billion  assuming 
a  7  percent  discount  rate,  while  the 
social  costs  are  estimated  to  be 
approximately  $190  million.  Though 
there  are  a  number  of  health  and 
environmental  effects  associated  with 
the  final  standards  that  we  are  unable  to 
quantify  or  monetize  (see  Table  IX.E-6), 
the  benefits  of  the  final  standards 
outweigh  the  projected  costs.  When  we 
examine  the  benefit-to-cost  comparison 
for  the  rule  standards  separately,  we 
also  find  that  the  benefits  of  the  specific 
engine  standards  outweigh  their 
projected  costs. 


Table  IX.E-7— Summary  of  Annual  Benefits,  Costs,  and  Net  Benefits  of  the  Final  Small  SI  and  Marine  SI 

Engine  Standards  (Millions,  2005$)‘ 


Description 

2020 

2030 

Estimated  Social  Costs:h 

Small  SI  . . . 

Marine  SI  . 

Total  Social  Costs  . 

$163  . 

$44  . 

$185 

0.8 

$210  . 

190 

Estimated  Health  Benefits  of  the  Final  Standards:1-- d- e- f 

Small  SI: 

140  National  Research  Council  (NRC).  2002. 
Estimating  the  Public  Health  Benefits  of  Proposed 
Air  Pollution  Regulations.  The  National  Academies 
Press:  Washington,  DC. 


141  U.S.  Environmental  Protection  Agency. 
October  2006.  Final  Regulatory  Impact  Analysis 
(RIA)  for  the  Proposed  National  Ambient  Air 
Quality  Standards  for  Particulate  Matter.  Prepared 


by:  Office  of  Air  and  Radiation.  Available  at  HTTP: 
//www.epa  .gov/ttn/ecas/ria.  html. 
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Table  IX. E-7— Summary  of  Annual  Benefits,  Costs,  and  Net  Benefits  of  the  Final  Small  SI  and  Marine  SI 

Engine  Standards  (Millions.  2005$);i — Continued 


Description 

2020 

2030 

3  percent  discount  rate  . . . 

7  percent  discount  rate  .  1 

Marine  SI: 

3  percent  discount  rate  . 

7  percent  discount  rate  . 

Total  Benefits: 

3  percent  discount  rate . 

7  percent  discount  rate . 

$860  to  $2,600  . 

$790  to  $2,500  . 

$340  to  $1 ,400  . 

$310  to  $1,300  . 

$1,200  to  $4,000  ... 
$1,100  to  $3,800  ... 

$820  to  $2,900 
$710  to  $2,800 

$980  to  $3,500 
$890  to  $3,300 

$1 ,800  to  $6,400 
$1,600  to  $6,100 

Annual  Net  Benefits  (Total  Benefits — Total  Costs) 

3  percent  discount  rate . 

7  percent  discount  rate . 

$990  to  $3,800  . 

$890  to  $3,600  . 

$1 ,600  to  $6,200 
$1 ,400  to  $5,900 

aAII  estimates  represent  annualized  benefits  and  costs  anticipated  for  the  years  2020  and  2030.  Totals  may  not  sum  due  to  rounding. 
hThe  calculation  of  annual  costs  does  not  require  amortization  of  costs  over  time.  Therefore,  the  estimates  of  annual  cost  do  not  include  a  dis¬ 
count  rate  or  rate  of  return  assumption  (see  Chapter  9  of  the  RIA).  In  Chapter  9,  however,  we  use  both  a  3  percent  and  7  percent  social  dis¬ 
count  rate  to  calculate  the  net  present  value  of  total  social  costs  consistent  with  EPA  and  OMB  guidelines  for  preparing  economic  analyses  (US 
EPA,  2000  and  OMB,  2003). 

Total  includes  ozone  and  PM2.5  benefits.  Range  was  developed  by  adding  the  estimate  from  the  ozone  premature  mortality  function,  includ¬ 
ing  an  assumption  that  the  association  is  not  causal,  to  PM2.5-related  premature  mortality  derived  from  the  ACS  (Pope  et  al.,  2002)  and  Six  Cit¬ 
ies  (Laden  et  al.,  2006)  studies. 

d  Annual  benefits  analysis  results  reflect  the  use  of  a  3  percent  and  7  percent  discount  rate  in  the  valuation  of  premature  mortality  and  nonfatal 
myocardial  infarctions,  consistent  with  EPA  and  OMB  guidelines  for  preparing  economic  analyses  (US  EPA,  2000  and  OMB,  2003). 142- 143 
e  Valuation  of  premature  mortality  based  on  long-term  PM  exposure  assumes  discounting  over  the  SAB  recommended  20-year  segmented  lag 
structure  described  in  the  Regulatory  Impact  Analysis  for  the  Final  Clean  Air  Interstate  Rule  (March,  2005). 

•  Not  all  possible  benefits  or  disbenefits  are  quantified  and  monetized  in  this  analysis.  Potential  benefit  categories  that  have  not  been  quantified 
and  monetized  are  listed  in  Table  IX.E-6. 


F.  Economic  Impact  Analysis 

We  prepared  an  Economic  Impact 
Analysis  (EIA)  to  estimate  the  economic 
impacts  of  the  final  emission  control 
program  on  the  Small  SI  and  Marine  SI 
engine  and  equipment  markets.  In  this 
section  we  briefly  describe  the 
Economic  Impact  Model  (EIM)  we 
developed  to  estimate  the  market-level 
changes  in  price  and  outputs  for 
affected  markets,  the  social  costs  of  the 
program,  and  the  expected  distribution 
of  those  costs  across  affected 
stakeholders.  As  defined  in  EPA’s 
Guidelines  for  Preparing  Economic 
Analyses,  social  costs  are  the  value  of 
the  goods  and  services  lost  by  society 
resulting  from  a)  the  use  of  resources  to 
comply  with  and  implement  a 
regulation  and  b)  reductions  in 
output.144 

A  quantitative  Economic  Impact 
Model  (EIM)  was  developed  to  estimate 
price  and  quantity  changes  and  total 
social  costs  associated  with  the 
emission  control  program.  The  EIM  is  a 


142  U.S.  Environmental  Protection  Agency,  2000. 
Gidelines  for  Preparing  Economic  Analyses, 
i vxvw.yosemitel.epa.gov/ee/epa/eed/hsf/pages/ 
Guideline.html 

141  Office  of  Management  and  Budget,  The 
Executive  Office  of  the  President,  2003.  Circular 
A-4.  http://www.whitehouse.gov/omb/circulars. 

144  EPA  Guidelines  for  Preparing  Economic 
Analyses,  EPA  240-R-00-003,  September  2000,  p 
113.  A  copy  of  this  document  can  be  found  at 
http://yosemite.epa.gov/ee/epa/eed.nsf/webpages/ 
Guidelines.html 


computer  model  comprised  of  a  series  of 
spreadsheet  modules  that  simulate  the 
supply  and  demand  characteristics  of 
each  of  the  markets  under 
consideration.  The  model  methodology 
is  firmly  rooted  in  applied 
microeconomic  theory  and  was 
developed  following  the  methodology 
set  out  in  OAQPS’s  Economic  Analysis 
Resource  Document.  145  Chapter  9  of  the 
RIA  contains  a  detailed  description  of 
the  EIM,  including  the  economic  theory 
behind  the  model  and  the  data  used  to 
construct  it,  the  baseline  equilibrium 
market  conditions,  and  the  model’s 
behavior  parameters.  The  EIM  and  the 
estimated  compliance  costs  presented 
above  are  used  to  estimate  the  economic 
impacts  of  the  program.  The  results  of 
this  analysis  are  summarized  below. 

(1)  Market  Analysis  Results 

In  the  market  analysis,  we  estimate 
how  prices  and  quantities  of  goods  and 
services  affected  by  the  emission  control 
program  can  be  expected  to  change  once 
the  program  goes  into  effect. 

The  compliance  costs  associated  with 
the  new  Small  SI  and  Marine  SI  engine 
and  equipment  standards  are  expected 
to  lead  to  price  and  quantity  changes  in 
these  markets.  A  summary  of  the  market 
analysis  results  is  presented  in  Table 


145  U.S.  Environmental  Protection  Agency,  Office 
of  Air  Quality  Planning  and  Standards,  Innovative 
Strategies  and  Economics  Group,  OAQPS  Economic 
Analysis  Resource  Document,  April  1999.  A  copy 
of  this  document  can  be  found  at  http:// 
www.epa.gov/ttn/ecas/econdata/Rmanual2/. 


XII.F-1  for  2014,  2018,  and  2030.  These 
years  were  chosen  because  2014  is  the 
year  with  the  highest  compliance  cost; 
2018,  the  year  in  which  the  compliance 
costs  are  reduced  due  to  the  learning 
curve,  and  the  market  impacts  reflect 
variable  costs  as  well  as  growth  in 
equipment  population;  and  2030 
illustrates  the  long-term  impacts  of  the 
program.  Results  for  all  years  can  be 
found  in  Chapter  9  of  the  RIA. 

For  all  markets,  the  market  impacts 
for  the  early  years  are  driven  by  either 
the  fixed  cost  or  the  combination  of  the 
fixed  and  variable  costs  associated  with 
different  standards.  This  leads  to  a  small 
increase  in  estimated  price  impacts  for 
the  years  2008  through  2014,  the  period 
during  which  the  costs  change  over  time 
reflecting  the  phase-in  of  different  costs 
(variable  and  fixed  costs)  for  each 
standard  or  the  phase-in  of  different 
standards.  The  increase  is  small  because 
the  annual  per  unit  compliance  costs 
from  these  new  standards  are  relatively 
smaller  than  the  engine  or  equipment 
per  unit  price. 

The  Small  SI  exhaust  standards  begin 
in  2011  for  Class  II  and  2012  for  Class 
I.  The  marine  exhaust  standards 
generally  begin  in  2010.  The  Small  SI 
evaporative  emission  standards  are 
staggered  beginning  in  2008,  with 
regulatory  flexibility  providing  some 
small  delays  until  2013.  The  marine 
evaporative  emission  standards  are 
staggered  beginning  in  2009,  with 
regulatory  flexibility  providing  some 
small  delays  until  2015. 
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In -the  Marine  SI  market,  the  average 
price  increase  for  Marine  SI  engines  in 
2014,  the  high  cost  year,  is  estimated  to 
be  about  2.4  percent,  or  $266.  In  the 
long  term  (by  2030),  the  average  price 
increase  is  expected  to  decline  to  about 
1.9  percent,  or  $213.  On  the  vessel  side, 
the  average  price  change  reflects  the 
direct  equipment  compliance  costs  plus 
the  portion  of  the  engine  costs  that  are 
passed  on  to  the  equipment  purchaser 
(via  higher  engine  prices).  The  average 
price  increase  in  2014  is  expected  to  be 
about  1.6  percent,  or  $285.  By  2030,  this 
average  price  increase  is  expected  to 
decline  to  about  1.3  percent,  or  $231. 
These  price  increases  are  expected  to 
vary  across  vessel  categories.  The 
category  with  the  largest  price  increase 
is  expected  to  be  personal  watercraft 
engines,  with  an  estimated  price 


increase  of  about  3.0  percent  in  2014; 
this  is  expected  to  decrease  to  2.4 
percent  in  2030.  The  smallest  expected 
change  in  2014  is  expected  to  be  for 
sterndrive/inboards  vessels,  which  are ' 
expected  to  see  price  increases  of  about* 
0.9  percent. 

In  the  Small  SI  market,  the  average 
price  increase  for  Small  SI  engines  in 
2014,  the  high  cost  year,  is  estimated  to 
be  about  8.3  percent,  or  $14.  By  2030, 
this  average  price  increase  is  expected 
to  decline  to  about  7.4  percent,  or  $12. 
On  the  equipment  side,  the  average 
price  change  reflects  the  direct 
equipment  compliance  costs  plus  the 
portion  of  the  engine  costs  that  are 
passed  on  to  the  equipment  purchaser 
(via  higher  engine  prices).  The  average 
price  increase  for  all  Small  SI 
equipment  in  2014  is  expected  to  be 


about  2.6  percent,  or  $10.  By  2030,  this 
average  price  increase  is  expected  to 
decline  to  about  2.3  percent,  or  $8.  The 
average  price  increase  and  quantity 
decrease  differs  by  category  of 
equipment.  For  Class  I  equipment,  the 
price  increase  is  estimated  to  be  about 
6.2  percent  ($17)  in  2014,  decreasing  to 
5.6  percent  ($15)  in  2030.  For  Class  II 
equipment,  a  higher  price  increase  is 
expected,  about  2.6  percent  ($24)  in 
2014,  decreasing  to  2.2  percent  ($20)  in 
2030. 

For  the  handheld  equipment  market, 
prices  are  expected  to  increase  about  0.2 
percent  or  $0.3  for  all  years,  and 
quantities  are  expected  to  decrease 
about  0.3  percent. 

BILLING  CODE  6560-50-P 
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Table  XII.F-2:  Estimated  Market  Impacts  for  2014,  2018,  2030  (2005$) 


Market 

Change  in  Price 

Change  in  Quantity 

Marine 

Absolute 

2014 

Percent 

Absolute 

Percent 

Engines 

$266 

2.4% 

-10,883 

-2.7% 

Equipment 

$285 

1.6% 

-12,229 

-3.2% 

SD/I 

$299 

0.9% 

-1,578 

-1.7%  . 

OB  Recreational 

$870 

1.0% 

-144 

-2.0% 

OB  Luxury 

$271 

1.4% 

-5,666 

-2.8% 

PWC 

$253 

3.0% 

-4,841 

-6.0% 

Small  SI 

Engines 

$14 

8.3% 

-303,992 

-1.9% 

Equipment 

$10 

2.6% 

-360,310 

-1.4% 

Class  I  • 

$17 

6.2% 

-209,284 

-2.1% 

Class  II 

$24 

2.6% 

-101,104 

-2.8% 

HH 

$0.3 

2018 

0.2% 

-49,922 

-0.3% 

Marine 

Engines 

$213 

1.9% 

-9,055 

-2.2% 

Equipment 

$231 

1.3% 

-10,145 

-2.6% 

SD/I 

$244 

0.7% 

-1,318 

-1.4% 

OB  Recreational 

$702 

0.8% 

-119 

-1.6% 

OB  Luxury 

$218 

1.1% 

-4,697 

-2.3% 

PWC 

$204 

2.4% 

-4,010 

-4.8% 

Small  SI 

Engines 

$12 

7.4% 

-284,995 

-1.7% 

Equipment 

$8 

2.3% 

-347,189 

-1.2% 

Class  I 

$15 

5.6% 

-200,155 

-1.9% 

Class  II 

$20 

2.2% 

-91,871 

-2.4% 

HH 

$0.3 

2030 

0.2% 

-55,164 

-0.3% 

Marine 

Engines 

$213 

1.9% 

-9,802 

-2.2% 

Equipment 

$231 

1.3% 

-10,981 

-2.6% 

SD/I 

$244 

0.7% 

-1,426 

-1.4% 

OB  Recreational 

$702 

0.8% 

-129 

-1.6% 

OB  Luxury 

$218 

1.1%’ 

-5,085 

-2.3% 

PWC 

$204 

2.4% 

-4,341 

-4.8% 

Small  SI 

Engines 

$12 

7.4% 

-338,346 

-1.7% 

Equipment 

$8 

2.3% 

-412,103 

-1.2% 

Class  I 

$15 

5.6% 

-237,485 

-1.9% 

Class  II 

$20 

2.2% 

-109,120 

-2.4% 

HH 

$0.3 

0.2% 

-65,498 

-0.3% 

(2)  Economic  Welfare  Analysis 

In  the  economic  welfare  analysis  we 
look  at  the  total  social  costs  associated 
with  the  program  and  their  distribution 
across  key  stakeholders. 

The  total  estimated  social  costs  of  the 
program  are  about  $444  million,  $399 
million,  and  459  million  for  2014,  2018 
and  2030.  These  estimated  social  costs 
are  a  slight  less  than  the  total 
compliance  costs  for  those  years.  The 
slight  reduction  in  social  costs  when 


compared  to  compliance  costs  occurs 
because  the  total  engineering  costs  do 
not  reflect  the  decreased  sales  of  the 
Small  SI  and  Marine  SI  engines  and 
equipment  that  are  incorporated  in  the 
total  social  costs.  Results  for  all  years 
are  presented  in  Chapter  9  of  the  RIA. 

Table  XII.F-2  shows  how  total  social 
costs  are  expected  to  be  shared  across 
stakeholders,  for  selected  years. 

We  estimate  the  total  social  costs  of 
the  program  to  be  approximately  $459 
million  in  2030.  The  Marine  SI  sector  is 


expected  to  bear  about  33.5  percent  of 
the  social  costs  of  the  programs  in  2030, 
and  the  Small  SI  sector  is  expected  to 
bear  66.5  percent.  In  each  of  these  two 
sectors,  these  social  costs  are  expected 
to  be  born  primarily  by  end-users  of 
Marine  SI  and  Small  SI  equipment 
(about  86  percent).  This  will  also  be 
offset  by  the  fuel  savings.  The  remaining 
14  percent  is  expected  to  be  borne  by 
Small  SI  or  Marine  SI  engine  and 
equipment  manufacturers. 
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Table  XII.F-2— Summary  of  Estimated  Social  Costs  for  2014,  2018,  2030  (2005$,  $million) 


Stakeholder  group 

2014 

2018 

2030 

Surplus 

change 

Percent 

Surplus 

change 

Percent 

Surplus 

change 

Percent 

Marine  SI: 

Engine  Manufacturers . 

-$10.5 

2.4 

-  $8.7 

2.2 

—  $9.4 

2.1 

Equipment  Manufacturers . 

-$29.7 

6.7 

-$25.0 

6.3 

-$27.1 

5.9 

End  User  (Households)  . 

-$130.0 

29.3 

-$108.2 

27.1 

-$117.2 

25.6 

Subtotal . 

-$170.2 

38.4 

-$142.0 

35.6 

-$153.7 

33.5 

Small  SI: 

Engine  Manufacturers . 

—  $5.4 

1.2 

-S5.0 

1.2 

~$5.9 

1.3 

Equipment  Manufacturers . 

-$18.1 

4.1 

-$16.9 

4.2 

-$20.0 

4.4 

End  User  (Households)  . : . 

-$250.2 

56.4 

-  $235.0 

58.9 

-  $278.9 

60.8 

Subtotal . 

-$273.6 

61.6 

-  $256.8 

64.4 

-  $304.9 

66.5 

Total . 

-$443.8 

. 

-$398.8 

-  $458.6 

Table  XII. F-3  contains  the 
distribution  of  the  total  surplus  losses 
for  the  program  from  2008  through 
2037.  This  table  shows  that  Small  SI 
and  Marine  SI  equipment  manufacturers 
are  expected  to  bear  more  of  the  burden 
of  the  program  than  engine 


manufacturers.  The  present  value  of  net 
social  costs  of  the  final  standards 
through  2037  at  a  3  percent  discount 
rate,  shown  in  Table  XII. F-3,  is 
estimated  to  be  $4.2  billion,  taking  the 
fuel  savings  into  account.  We  also 
performed  an  analysis  using  a  7  percent 


social  discount  rate.146  Using  that 
discount  rate,  the  present  value  of  the 
net  social  costs  through  2037  is 
estimated  to  be  $2.7  billion,  including 
the  fuel  savings. 


Table  XI I. F-3— Estimated  Net  Social  Costs  Through  2037  by  Stakeholder  (2005$,  $million) 


Stakeholder  group 

Surplus 

change 

Percent  of 
total  surplus 

Surplus 

change 

Percent  of 
total  surplus 

NPV  3% 

NPV  7% 

Marine  SI: 

Engine  Manufacturers  . 

-$167.0 

2.2 

-$100.8 

2.2 

Equipment  Manufacturers  . 

-$474.5 

6.2 

-$285.2 

6.3 

End  User  (Households)  . 

-$2,079.0 

27.3 

-$1,257.1 

27.9 

Subtotal  . 

-$2,720.5 

35.7 

-$1,643.2 

36.5 

Small  SI: 

Engine  Manufacturers  . 

-$94.1 

1.2 

-  $54.8 

1.2 

Equipment  Manufacturers  . . 

-$329.9 

7.4 

-$195.4 

7.5 

End  User  (Households)  . 

-$4,472.1 

58.7 

-$2,612.8 

58.0 

Subtotal  . 

-$4,896.1 

64.3 

-$2,863.0 

63.5 

Total  Social  Costs . 

-$7,616.6 

-$4,506.2 

Fuel  Savings  . 

$3,374  6 

$1,774.7 

. 

Net  Social  Costs  . 

-$4,242.0 

-$2,731.5 

(3)  What  Are  the  Significant  Limitations 
of  the  Economic  Impact  Analysis? 

Every  economic  impact  analysis 
examining  the  market  and  social  welfare 
impacts  of  a  regulatory  program  is 
limited  to  some  extent  by  limitations  in 
model  capabilities,  deficiencies  in  the 
economic  literatures  with  respect  to 
estimated  values  of  key  variables 
necessary  to  configure  the  model,  and 
data  gaps.  In  this  EIA,  there  are  three 
potential  sources  of  uncertainty:  (1) 
Uncertainty  resulting  from  the  way  the 
E1M  is  designed,  particularly  from  the 
use  of  a  partial  equilibrium  model;  (2) 


146  EPA  has  historically  presented  the  present 
value  of  cost  and  benefits  estimates  using  both  a  3 
percent  and  a  7  percent  social  discount.  The  3 


uncertainty  resulting  from  the  values  for 
key  model  parameters,  particularly  the 
price  elasticity  of  supply  and  demand; 
and  (3)  uncertainty  resulting  from  the 
values  for  key  model  inputs, 
particularly  baseline  equilibrium  price 
and  quantities. 

Uncertainty  associated  with  the 
economic  impact  model  structure  arises 
from  the  use  of  a  partial  equilibrium 
approach,  the  use  of  the  national  level 
of  analysis,  and  the  assumption  of 
competitive  market  structure.  These 
features  of  the  model  mean  it  does  not 
take  into  account  impacts  on  secondary 


percent  rate  represents  a  demand-side  approach  and 
reflects  the  time  preference  of  consumption  (the 
rate  at  which  society  is  willing  to  trade  current 


markets  or  the  general  economy,  and  it 
does  not  consider  regional  impacts.  The 
results  may  also  be  biased  to  the  extent 
that  firms  have  some  control  over 
market  prices,  which  would  result  in 
the  modeling  over-estimating  the 
impacts  on  producers  of  affected  goods 
and  services. 

The  values  used  for  the  price 
elasticities  of  supply  and  demand  are 
critical  parameters  in  the  EIM.  The 
values  of  these  parameters  have  an 
impact  on  both  the  estimated  change  in 
price  and  quantity  produced  expected 
as  a  result  of  compliance  with  the  final 


consumption  for  future  consumption).  The  7 
percent  rate  is  a  cost-side  approach  and  reflects  the 
shadow  price  of  capital. 
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standards  and  on  how  the  burden  of  the 
social  costs  will  be  shared  among 
producer  and  consumer  groups.  In 
selecting  the  values  to  use  in  the  EIM  it 
is  important  that  they  reflect  the 
behavioral  responses  of  the  industries 
under  analysis. 

Finally,  uncertainty  in  measurement 
of  data  inputs  can  have  an  impact  on  the 
results  of  the  analysis.  This  includes 
measurement  of  the  baseline 
equilibrium  prices  and  quantities  and 
the  estimation  of  future  year  sales.  In 
addition,  there  may  be  uncertainty  in 
how  similar  engines  and  equipment 
were  combined  into  smaller  groups  to 
facilitate  the  analysis.  There  may  also  be 
uncertainty  in  the  compliance  cost 
estimations. 

While  variations  in  the  above  model 
parameters  may  affect  the  distribution  of 
social  costs  among  stakeholders  and  the 
estimated  market  impacts,  they  will  not 
affect  the  total  social  costs  of  the 
program.  This  is  because  the  total  social 
costs  are  directly  related  to  the  total 
compliance  costs.  To  explore  the  effects 
of  key  sources  of  uncertainty,  we 
performed  a  sensitivity  analysis  in 
which  we  examine  the  results  of  using 
alternative  values  for  the  price  elasticity 
of  supply  and  demand,  and  alternative 
baseline  prices  for  certain  equipment 
markets.  The  results  of  these  analyses 
are  contained  in  Appendix  9H  of  the 
R1A  prepared  for  this  rule. 

Despite  these  uncertainties,  we 
believe  this  economic  impact  analysis 
provides  a  reasonable  estimate  of  the 
expected  market  impacts  and  social 
welfare  costs  of  the  final  standards  in 
future.  Acknowledging  benefits 
omissions  and  uncertainties,  we  present 
a  best  estimate  of  the  social  costs  based 
on  our  interpretation  of  the  best 
available  scientific  literature  and 
methods  supported  by  EPA’s  Guidelines 
for  Preparing  Economic  Analyses  and 
the  OAQPS  Economic  Analysis 
Resource  Document. 

X.  Public  Participation 

We  published  the  proposed  rule  on 
May  18,  2007  (72  FR  28098)  and  held 
a  public  hearing  on  June  5,  2007  in 
Reston,  Virginia.  The  public  comment 
period  continued  until  August  3,  2007. 
We  received  written  comments  from 
over  100  entities,  including 
manufacturers,  state  and  environmental 
groups,  and  individual  citizens.  The 
comments  covered  a  wide  range  of 
issues,  many  of  which  were  very 
specific  recommendations  related  to  test 
procedures  and  certification  and 
compliance  provisions.  The  comments 
and  our  responses  are  described  in  the 
Summary  and  Analysis  of  Comments 
document  which  has  been  placed  in  the 


docket  for  this  rulemaking.  Commenters 
also  raised  a  variety  of  broader  issues 
that  we  highlight  in  this  section. 

Diffusion  and  running  loss  control  for 
nonhandheld  Small  SI  engines  and 
equipment.  We  proposed  diffusion  and 
running  loss  standards  for  nonhandheld 
Small  SI  engines  and  equipment.  The 
diffusion  standard  included  a  simple 
measurement  procedure  and  a 
corresponding  standard  that  could  be 
met  with  basic  technology  to  limit 
venting  from  fuel  tanks.  We  proposed  a 
variety  of  methods  for  controlling 
running  losses.  The  most  common 
approach  expected  is  for  equipment 
manufacturers  to  install  a  vent  line  to 
route  running  loss  vapors  to  the  engine’s 
intake.  We  proposed  an  alternative 
approach  that  would  allow  equipment 
manufacturers  to  demonstrate  that  fuel 
temperatures  would  increase  only  a 
small  amount  during  operation,  which 
would  minimize  the  source  of  running 
loss  vapors.  Manufacturers  objected  to 
the  proposed  measurement  procedure 
and  standard  for  diffusion  emissions. 
They  also  commented  that  they  thought 
the  temperature-based  option  for 
controlling  running  losses  was 
impractical  based  on  the  measurement 
procedures  and  other  implementation 
provisions.  We  are  therefore  removing 
the  temperature-based  option  for 
running  loss  control.  Manufacturers 
must  generally  either  run  a  vapor  line 
from  the  fuel  tank  to  the  engine’s  intake 
or  find  a  way  to  use  a  sealed  fuel  tank. 
Under  any  remaining  technology 
scenario  for  controlling  running  loss 
emissions,  manufacturers  would  be 
designing  and  producing  their  fuel  tanks 
with  inherently  low.  diffusion 
emissions.  We  therefore  anticipate  that 
diffusion  emissions  will  be  controlled 
even  though  we  are  not  adopting 
standards  or  measurement  requirements 
for  diffusion. . 

SHED  testing  for  nonhandheld 
engines  and  equipment.  We  proposed,  to 
allow  certification  based  on  California 
ARB’s  SHED  testing  on  an  interim  basis 
to  ease  the  transition  to  EPA’s  Phase  3 
standards.  The  SHED  procedure  is 
intended  to  measure  all  evaporative 
emissions  from  a  piece  of  equipment 
rather  than  separately  measuring 
emissions  from  fuel  lines  and  fuel  tanks. 
It  is  also  intended  to  capture  diurnal 
emissions.  As  described  in  the  proposal, 
we  chose  not  to  apply  diurnal  emission 
standards.  Manufacturers  requested  that 
we  include  a  long-term  allowance  for 
SHED  testing  so  they  could  choose  to 
sell  California-certified  products 
nationwide  without  repeating  their 
certification  efforts  to  comply  with 
EPA’s  different  standards  and  testing 
protocol.  While  there  is  some  chance 


that  manufacturers  could  concentrate 
their  emission  controls,  for  example,  on 
diurnal  and  fuel  tank  permeation  such 
that  they  would  not  need  low- 
permeation  fuel  lines,  we  believe  that 
on  balance  a  SHED-certified  product 
will  invariably  be  at  least  as  low- 
emitting  as  equipment  that  uses  only 
certified  low-permeation  fuel  lines  and 
fuel  tanks.  As  a  result,  we  are  including 
in  the  regulations  a  long-term  allowance 
for  manufacturers  to  meet  EPA 
requirements  based  on  an  overall 
measurement  of  evaporative  emissions 
from  equipment  with  complete  fuel 
systems. 

Bonding  requirements  for  Small  SI 
engines.  We  described  in  the  proposal 
that  we  were  considering  bonding 
requirements  for  Small  SI  engines.  We 
described  our  concerns  that  low-cost 
products  were  being  sold  without  the 
necessary  commitment  to  following 
through  on  any  obligations  that  may 
arise  over  an  engine’s  operating  life, 
such  as  warranty,  recall,  or  some  other 
finding  of  noncompliance  with  the 
regulations.  Several  commenters 
strongly  supported  the  bonding 
requirements.  No  commenters  objected 
to  the  bonding  requirements.  We 
requested  comment  on  defining  a 
threshold  for  determining  which 
companies  had  a  sufficient  presence  in 
the  United  States  and  a  good 
compliance  history  that  would  allow  us 
to  conclude  that  bonding  requirements 
were  not  needed.  Subsequent 
discussions  with  manufacturers  led  us 
to  narrow  our  approach  to  focus  on 
multiple  thresholds  tailored  to  specific 
types  of  companies.  A  baseline 
threshold  of  $10  million  in  long-term 
assets  applies  for  engine  manufacturers. 
A  mid-level  threshold  of  $6  million 
applies  to  secondary  engine 
manufacturers.  These  are  generally 
smaller  companies  with  smaller  sales 
volumes.  We  are  also  including  a 
reduced  threshold  of  $3  million  for 
companies  that  have  had  U.S. -certified 
engines  for  at  least  ten  years  without 
any  violations.  We  believe  bonding 
requirements  should  still  apply  for 
companies  with  a  long-term  market 
presence,  but  a  lower  asset  threshold  for 
these  companies  is  appropriate. 

A  noteworthy  change  from  the 
proposal  is  the  inclusion  of 
domestically  produced  engines.  While 
the  proposal  focused  on  imported 
engines,  we  concluded  that  trade  rules 
and  good  practice  dictate  that  the 
bonding  requirements  should  apply 
equally  to  companies  producing  product 
in  the  United  States.  Manufacturers  of 
any  substantial  size  would  easily  meet 
the  asset  threshold,  so  the  only 
additional  companies  likely  to  be 
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affected  by  this  change  would  be  very 
small  domestic  manufacturers.  We  may 
conclude  that  these  companies  too 
should  meet  bonding  requirements  if  we 
have  reason  to  believe  that  they  will  be 
unable  to  meet  their  obligations  related 
to  in-use  engines.  On  the  other  hand,  we 
believe  there  will  be  cases  where 
manufacturers  can  use  something  other 
than  a  posted  bond  to  demonstrate  that 
they  will  meet  these  obligations.  We  are 
therefore  including  provisions  for  a 
process  by  which  small  manufacturers 
would  be  able  to  request  that  a  different 
asset  threshold  (or  a  different  bond 
value)  would  apply.  We  would  evaluate 
these  requests  on  a  case-by-case  basis 
and  approve  changes  to  the  specified 
approach  only  if  it  was  clear  that 
manufacturers  would  meet  their  in-use 
obligations. 

Transition  to  exhaust  emission 
standards  for  sterndrive/inboard 
engines.  Manufacturers  expressed 
concerns  before  the  proposed  rule  that 
they  were  anticipating  a  change  in 
engine  models  from  General  Motors, 
which  supplies  most  companies  with 
partially  complete  engines  for  making 
sterndrive/inboard  engines.  With  the 
approaching  obsolescence  of  two  of 
these  engine  models,  engine 
manufacturers  did  not  want  to  put  in 
the  effort  to  redesign  those  engines  for 
one  or  two  years  of  production  before 
they  made  the  transition  to  the 
replacement  engine  models.  We 
described  several  possible  approaches 
for  addressing  this  in  the  proposal.  We 
are  adopting  a  provision  to  specify 
directly  in  the  regulation  that  we  are 
approving  a  one-year  hardship  for  the 
affected  engine  models,  which  allows 
the  engine  manufacturers  to  produce 
these  engines  in  the  2010  model  year 
without  meeting  emission  standards. 
Starting  in  the  2011  model  year, 
manufacturers  would  need  to  meet  the 
new  emission  standards  for  their  full 
product  line. 

Phase-in  for  marine  diurnal 
requirements.  We  proposed  to  apply  the 
diurnal  emission  standards  for  marine 
vessels  starting  in  2010.  Manufacturers 
recommended  delaying  this  standard 
until  2011  to  allow  time  for  the  industry 
to  establish  consensus  standards  related 
to  installation  parameters  for  carbon 
canisters  and  other  elements  of  diurnal 
emission  control  systems. 

Manufacturers  also  pointed  out  that  a 
one-year  delay  would  be  preferable  to  a 
phase-in,  which  would  be  problematic 
for  boat  builders.  The  U.S.  Coast  Guard 
agreed  that  an  extra  year  would  be 
helpful  to  ensure  that  manufacturers 
had  enough  time  to  design  and  build 
systems  that  would  not  have  safety 
problems.  We  agreed  that  starting  the 


diurnal  emission  standards  in  2011 
would  be  appropriate.  Late  in  the 
rulemaking  process,  the  marine 
manufacturers  raised  a  concern  that 
small  boat  builders  might  need 
additional  time  to  learn  about  the 
regulatory  requirements  and  make  the 
necessary  design  changes  for  complying 
with  standards.  We  agreed  to  consider  a 
staged  approach,  similar  to  what  we  are 
adopting  for  Small  SI  equipment 
manufacturers  under  the  Phase  3 
standards,  in  which  boat  builders  would 
be  able  to  make  a  certain  number  of 
noncompliant  boats  over  the  first  year  or 
two.  Manufacturers  emphasized  that  the 
best  approach  was  to  phase  in  the 
diurnal  standard  (30  percent  of  boats  the 
first  year,  60  percent  the  second  year. 

100  percent  the  third  year),  including 
large  businesses.  We  believe  a  more 
limited  transition  will  be  sufficient  to 
meet  the  need  to  modify  vessels  to 
comply  with, the  new  standards.  We  are 
adopting  approach  that  would  allow 
companies  to  make  up  to  50  percent  of 
their  products  between  July  2011  and 
July  2012  that  do  not  yet  comply  with 
diurnal  emission  standards.  All  boats 
would  need  to  comply  after  July  2012. 

A  separate  provision  for  small-volume 
boat  builders  would  allow  for  up  to 
1200  noncompliant  boats  over  the  first 
two  years  that  the  standards  apply  (July 
2011  to  July  2013). 

Definition  of  “engine”  We  proposed 
to  define  the  point  at  which  engines 
became  subject  to  emission  standards  as 
the  point  at  which  any  component  was 
attached  to  an  engine  block.  This  was 
intended  to  clarify  the  relationship 
between  primary  and  secondary  engine 
manufacturers  and  to  prevent 
circumvention  of  the  regulations  by 
allowing  the  importation  or  other  sale  of 
partially  complete  engines  that  needed 
neither  certification  nor  an  exemption. 
Manufacturers  pointed  out  that  there 
were  several  incidental  components 
added  to  engines  early  in  the  process, 
many  times  by  the  company  that  cast 
and/or  machined  the  engine  block  for 
shipment  to  the  engine  manufacturer. 
We  objected  to  the  idea  that  an  engine 
should  not  be  subject  to  emission 
standards  until  it  reached  a  running 
configuration  because  this  would  make 
it  difficult  or  impossible  to  enforce  our 
requirements.  We  chose  to  identify  the 
best  point  early  in  the  assembly  process 
for  making  engines  subject  to  standards 
to  be  the  point  of  crankshaft  installation. 
This  is  generally  the  first  major 
assembly  procedure  and  it  involves 
most  of  the  engine’s  moving  parts. 

Setting  up  the  regulations  to  clearly 
prohibit  the  sale  of  partially  complete 
engines  without  a  certificate  or  an 
exemption  led  us  to  adopt  provisions  to 


accommodate  the  several  legitimate 
business  practices  in  which 
manufacturers  ship  engines  before  they 
have  reached  a  certified  configuration. 
First,  we  proposed  a  process  by  which 
original  engine  manufacturers  could 
ship  partially  complete  engines  to 
secondary  engine  manufacturers, 
including  requirements  for  labeling 
engines  and  for  secondary  engine 
manufacturers  to  first  obtain  a  certificate 
for  the  engine  in  question.  Commenters 
objected  to  the  labeling  requirements 
and  pointed  out  that  there  would 
sometimes  be  a  need  for  shipping 
engines  before  the  secondary  engine 
manufacturer  had  an  approved 
certificate.  We  agreed  to  simplify  the 
labeling  requirement  such  that  the 
primary  engine  manufacturer  would  be 
able  to  use  a  single  label  for  all  its 
engines,  identifying  only  its  company 
name  and  the  basis  for  the  exemption, 
and  referring  to  the  bill  of  lading,  which 
would  identify  the  secondary  engine 
manufacturer.  We  are  also  adopting 
regulatory  provisions  to  clarify  that 
these  shipments  may  occur  during  the 
time  that  we  are  reviewing  an 
application  for  certification  from  the 
secondary  engine  manufacturer,  subject 
to  certain  requirements  that  are  similar 
to  those  that  apply  for  traditional  engine 
manufacturers  in  building  up  inventory 
before  their  certification  is  approved. 

We  also  allow  shipment  of  these  engines 
when  the  secondary  engine 
manufacturer  has  a  valid  exemption; 
this  may  occur  for  example,  if  the 
secondary  engine  manufacturer  is 
developing  a  new  model  or  is 
assembling  engines  only  for  export. 

Second,  we  proposed  and  are 
finalizing  a  provision  to  allow 
manufacturers  broad  discretion  to  ship 
partially  complete  engines  between  two 
of  their  own  facilities.  Manufacturers 
would  only  need  to  get  our  approval  by 
describing  their  plans  for  this  type  of 
shipment  in  their  application  for 
certification.  We  may  set  certain 
reasonable  conditions  to  ensure  that 
manufacturers  do  not  use  these 
provisions  to  circumvent  the 
regulations,  but  we  would  generally  not 
require  any  specific  labeling  or 
recordkeeping  steps  for  this  practice. 

Third,  we  proposed  to  include 
partially  complete  engines  sold  as 
replacement  components  under  the 
replacement-engine  exemption  in 
§  1068.240.  Manufacturers  expressed  a 
concern  that  these  engines  were  needed 
as  replacement  components  and  should 
therefore  not  be  subject  to  standards.  We 
noted  that  the  existing  replacement- 
engine  exemption  does  not  fit  well  with 
partially  complete  engines  that  are 
identical  to  engines  currently  being 
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produced  under  a  valid  certificate  of 
conformity  (up  to  that  stage  of 
completion).  As  a  result,  we  have 
included  language  in  §  1068.240 
describing  a  streamlined  path  for  these 
engines.  The  more  difficult  question 
relates  to  partially  complete  engines 
specially  produced  for  replacement  or 
repower  where  the  old  engine  is  subject 
to  a  previous  tier  of  emission  standards. 
We  are  concerned,  as  described  above, 
that  manufacturers  could  exploit  this  as 
a  loophole  if  we  did  not  specify  that 
these  engines  are  subject  to  emission 
standards.  We  are  modifying  the 
replacement-engine  exemption  to  allow 
for  very  limited  use  of  replacement 
engines  without  the  administrative 
requirements  and  oversight  provisions 
that  currently  apply  under  §  1068.240. 
Under  this  approach  we  specify  that 
manufacturers  may  produce  and  sell  a 
certain  number  of  replacement  engines, 
including  partially  complete  engines, 
based  on  production  volumes  from 
preceding  years  without  making  a 
determination  that  a  new  engine 
meeting  current  standards  is  unavailable 
to  repower  the  equipment. 
Manufacturers  would  also  not  need  to 
take  possession  of  the  old  engine  block 
(or  confirm  that  it  has  been  destroyed). 
For  any  number  of  noncompliant 
replacement  engines  exceeding  the 
specified  threshold,  manufacturers 
would  need  to  meet  all  the  requirements 
that  currently  apply  under  §  1068.240. 
See  Section  VIII  above  and  Chapter  1  of 
the  Summary  and  Analysis  of 
Comments  for  further  information  and 


discussion  related  to  replacement 
engines. 

XI.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  section  3(f)(1)  of  Executive 
Order  (EO)  12866  (58  FR  51735,  October 
4,  1993),  this  action  is  an  “economically 
significant  regulatory  action”  because  it 
is  likely  to  have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 
Accordingly,  EPA  submitted  this  action 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  under  EO  12866  and 
any  changes  made  in  response  to  OMB 
recommendations  have  been 
documented  in  the  docket  for  this 
rulemaking. 

In  addition,  EPA  prepared  an  analysis 
of  the  potential  costs  and  benefits 
associated  with  this  action.  This 
analysis  is  contained  in  the  Final 
Regulatory  Impact  Analysis,  which  is 
available  in  the  docket  and  is 
summarized  in  Section  IX. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  Information  Collection 
Request  (ICR)  documents  prepared  by 
EPA  have  been  assigned  EPA  ICR 
numbers  2251.02  and  1722.06. 

The  Agency  will  collect  information 
to  ensure  compliance  with  the 


provisions  in  this  rule.  This  includes  a 
variety  of  requirements,  both  for  engine 
manufacturers,  equipment 
manufacturers  and  manufacturers  of 
fuel  system  components.  Section  208(a) 
of  the  Clean  Air  Act  requires  that 
manufacturers  provide  information  the 
Administrator  may  reasonably  require  to 
determine  compliance  with  tbe 
regulations;  submission  of  the 
information  is  therefore  mandatory. 

As  shown  in  Table  XIV-1,  the  total 
annual  burden  associated  with  this  final 
rule  is  about  131,000  hours  and  $17 
million  based  on  a  projection  of  1,031 
respondents.  The  estimated  burden  for 
engine  manufacturers  is  a  total  estimate 
for  both  new  and  existing  reporting 
requirements.  Most  information 
collection  is  based  on  annual  reporting. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


Table  XIV-1— Estimated  Burden  for  Reporting  and  Recordkeeping  Requirements 


Industry  sector 

Number  of 
respondents 

Average 
burden  per 
respondent 

Annual  burden 
hours 

- 1 

Annualized 
capital  costs 

Annual  labor 
costs 

Annual 
operation  and 
maintenance 
costs 

Small  SI  engine  manufacturers  . 

58 

885 

51,301 

$4,829,036' 

$2,065,643 

$3,268,306 

Small  SI  equipment  (evaporative)  . 

500 

19 

9,500 

0 

412,500 

120,500 

Tank  and  hose  component  mfr’s.  (evapo- 

rative) . 

53 

68 

3,615 

0 

97,670 

12,773 

Marine  SI  engine  manufacturers  . 

38 

1,596 

60,640 

0 

3,110,584 

6,462,307 

Marine  SI  equipment  &  fuel  system  com- 

ponent  mfr.  (evaporative)  . 

343 

29 

10,020 

0 

730,450 

120,232 

TOTAL  . 

992 

2,597 

135,076 

5,829,036 

6,416,847 

9,984,118 

Total  Annual  Cost  =  16,400,965 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 


C.  Regulatory  Flexibility  Act 
(1)  Overview 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 


other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  this  action  on  small  entities,  small 
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entity  is  defined  as:  (1)  A  small  business 
as  defined  by  the  Small  Business 
Administration’s  (SBA)  regulations  at  13 
CFR  121.201  (see  Table  X1V-2,  below); 
(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  county, 


town,  school  district  or  special  district 
with  a  population  of  smaller  than 
50,000;  and  (3)  a  small  organization  that 
is  any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field.  The 


following  table  provides  an  overview  of 
the  primary  SBA  small  business 
categories  potentially  affected  by  this 
regulation. 


Table  XIV-2— Small  Business  Definitions  for  Entities  Affected  by  This  Rule 


Industry 

NAICS;| 

Codes 

Threshold  Definitions  for 
Small  Business  b 

Small  SI  and  Marine  SI  Engine  Manufacturers  . 

333618 

1 ,000  employees. 

Equipment  Manufacturers: 

Farm  Machinery . 

333111 

500  employees. 

Lawn  and  Garden  . 

333112 

500  employees. 

Construction . 

333120 

750  employees. 

Sawmill  and  Woodworking  . 

333210 

500  employees. 

Pumps . 

33391 1 

500  employees. 

Air  and  Gas  Compressors . 

333912 

500  employees. 

Generators . . 

335312 

1 ,000  employees. 

Boat  Builders  . 

336612 

500  employees. 

Fuel  Tank  Manufacturers: 

Other  Plastic  Products . 

326199 

500  employees. 

Metal  Stamping . 

332116 

500  employees. 

Metal  Tank  (Heavy  Gauge)  . 

332420 

500  employees. 

Fuel  Line  Manufacturers: 

Rubber  and  Plastic  Fuel  Lines  . 

326220 

500  employees. 

“North  American  Industry  Classification  System. 

b  According  to  SBA’s  regulations  (13  CFR  121),  businesses  with  no  more  than  the  listed  number  of  employees  are  considered  “small  entities” 
for  RFA  purposes. 


After  considering  the  economic 
impacts  of  this  final  rule  on  small 
entities,  1  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  small  entities  directly  regulated  by 
this  final  rule  cover  a  wide  range  of 
small  businesses  including  engine 
manufacturers,  equipment 
manufacturers,  boat  manufacturers,  fuel 
tank  manufacturers,  and  fuel  hose 
manufacturers.  Small  governmental 
jurisdictions  and  small  organizations  as 
described  above  will  not  be  impacted. 
We  have  determined  that  the  estimated 
effect  of  the  rule  is  to  impact  43 
companies  with  costs  between  one  and 
three  percent  of  revenues,  and  18 
additional  companies  with  costs  over 
three  percent  of  revenues.  These  61 
companies  represent  less  than  5  percent 
of  the  total  number  of  small  businesses 
impacted  by  the  new  regulations.  All 
remaining  companies  (over  1,000  of 
them)  would  be  impacted  with  costs  by 
less  than  one  percent  of  revenues.  It 
should  be  noted  that  this  estimate  is 
based  on  the  highest  level  of  estimated 
cost  in  the  first  years  of  the  program.  We 
estimate  substantially  lower  long-term 
costs  as  manufacturers  learn  to  produce 
compliant  products  at  a  lower  cost  over 
time. 

Pursuant  to  section  603  of  the  RFA, 
EPA  prepared  an  initial  regulatory 
flexibility  analysis  (IRFA)  for  the  May 
18,  2007  proposed  rule  (72  FR  28098). 
Pursuant  to  section  609(b)  of  the  RFA, 


EPA  convened  a  Small  Business 
Advocacy  Review  Panel  to  obtain  advice 
and  recommendations  from 
representatives  of  small  entities  that 
would  potentially  be  regulated  by  the 
rule.  A  detailed  discussion  of  the 
Panel’s  advice  and  recommendations  is 
found  in  the  Panel  Reports,  which  have 
been  placed  in  the  docket  for  this 
rule.147  A  summary  of  the  Panel’s 
recommendations  is  presented  in  the 
May  2007  proposal  (72  FR  28245). 

In  the  final  rule,  EPA  has  made  some 
changes  to  the  proposal  that  reduced  the 
level  of  impact  to  small  entities  directly 
regulated  by  the  rule.  As  described  in 
Section  III.C.l,  EPA  is  adopting  less 
stringent  standards  for  SD/I  high- 
performance  engines  than  originally 
proposed,  based  in  part  on  the 
comments  from  SD/I  engine  . 
manufacturers,  most  of  which  are  small 
businesses.  This  change  has  resulted  in 
a  reduction  in  the  number  of  entities 
projected  to  be  impacted  by  more  than 
1  percent. 

Despite  the  determination  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  EPA  prepared 
a  Small  Business  Flexibility  Analysis 
that  has  all  the  components  of  a  final 
regulatory  flexibility  analysis  (FRFA).  A 


147  "Panel  Report  of  the  Small  Business  Advocacy 
Review  Panel  on  EPA’s  Planned  Proposed  Rule, 
Control  of  Emissions  from  Nonroad  Spark-Ignition 
Engines  and  Equipment,”  October  10,  2006,  Docket 
EPA-HQ-OAR-2004-0008-0562. 


FRFA  examines  the  impact  of  the  rule 
on  small  businesses  along  with 
regulatory  alternatives  that  could  reduce 
that  impact.  The  Small  Business 
Flexibility  Analysis  (which  is  presented 
in  Chapter  10  of  the  Final  RIA)  is 
available  for  review  in  the  docket,  and 
is  summarized  below. 

(2)  Need  for  and  Objective  of  the 
Rulemaking 

Air  pollution  is  a  serious  threat  to  the 
health  and  well-being  of  millions  of 
Americans  and  imposes  a  large  burden 
on  the  U.S.  economy.  Ground-level 
ozone  and  carbon  monoxide  are  linked 
to  potentially  serious  respiratory  health 
problems,  especially  respiratory  effects 
and  environmental  degradation, 
including  visibility  impairment  in  and 
around  our  national  parks.  (Section  II 
and  Chapter  2  of  the  Final  RIA  for  this 
ride  describe  these  pollutants  and  their 
health  effects.)  Over  the  past  quarter 
century,  state  and  federal 
representatives  have  established 
emission  control  programs  that 
significantly  reduce  emissions  from 
individual  sources.  Many  of  these 
sources  now  pollute  at  only  a  small 
fraction  of  their  pre-control  rates. 

This  final  rule  includes  standards  that 
will  require  manufacturers  to 
substantially  reduce  exhaust  emissions 
and  evaporative  emissions  from  Marine 
SI  engines  and  vessels  and  from  Small 
SI  engines  and  equipment.  We  are 
promulgating  the  standards  under 
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section  213(a)(3)  of  the  Clean  Air  Act, 
which  directs  EPA  to  set  emission 
standards  that  “achieve  the  greatest 
degree  of  emission  reduction  achievable 
through  the  application  of  technology” 
giving  appropriate  consideration  to  cost, 
noise,  energy,  safety,  and  lead  time.  In 
addition  to  the  general  authority  to 
regulate  nonroad  engines  under  the 
Clean  Air  Act,  section  428  of  the  2004 
Consolidated  Appropriations  Act 
requires  EPA  to  propose  and  finalize 
regulations  for  new  nonroad  spark- 
ignition  engines  below  50  horsepower. 

(3)  Summary  of  Significant  Public 
Comments 

In  the  proposal,  EPA  proposed 
provisions  consistent  with  each  of  the 
Panel’s  recommendations  and  sought 
comments  on  all  the  small  business 
provisions  (see  72  FR  28245,  May  18, 
2007).  We  received  a  number  of 
comments  during  the  comment  period 
after  we  issued  the  proposal.  The 
following  section  summarizes  the  most 
significant  comments  received.  A 
summary  of  all  comments  pertaining  to 
the  small  business  provisions  can  be 
found  in  our  Summary  and  Analysis  of 
Comments  document  contained  in  the 
public  docket  for  this  rulemaking. 

With  regard  to  marine  exhaust 
emission  standards,  NMMA  and  several 
SD/I  engine  manufacturers  commented 
on  EPA’s  proposed  criteria  for  which 
SD/I  engine  manufacturers  would  be 
eligible  for  the  small  business 
flexibilities.  They  recommended  that 
EPA  should  base  the  criteria  on  number 
of  employees  rather  than  engine 
production  level.  They  recommended  a 
500  employee  threshold  for  small 
businesses  with  the  option  to  qualify  as 
a  small-volume  manufacturer  if  the 
5,000  unit  level  is  not  exceeded. 

With  regard  to  marine  evaporative 
emission  standards,  NMMA.  which 
represents  many  vessel  manufacturers, 
noted  that  EPA  acknowledged  the 
challenges  faced  by  the  small  boat 
builders  and  even  requested  comment 
on  a  three-year  phase-in  (33-66-100 
percent)  for  the  diurnal  emission 
standards  over  model  years  2010-2012, 
Rather  than  a  phase-in,  NMMA 
supported  an  additional  two  years  of 
lead  time  for  compliance  (i.e.,  until 
model  year  2013)  for  small  businesses  to 
allow  for  sufficient  time  for  these 
businesses  to  gain  experience  with 
carbon  canisters. 

(4)  Type  and  Numbers  of  Small  Entities 
Affected 

The  standards  being  promulgated  for 
Small  SI  engines  and  equipment  will 
affect  manufacturers  of  both  handheld 
equipment  and  nonhandheld 


equipment.  Based  on  EPA  certification 
records,  the  Small  SI  nonhandheld 
engine  industry  is  made  up  primarily  of 
large  manufacturers  including  Briggs 
and  Stratton,  Tecumseh,  Honda,  Kohler 
and  Kawasaki.  The  Small  SI  handheld 
engine  industry  is  also  made  up 
primarily  of  large  manufacturers 
including  Electrolux  Home  Products, 
MTD,  Homelite,  Stihl  and  Husqvarna. 
EPA  has  identified  10  Small  SI  engine 
manufacturers  that  qualify  as  a  small 
business  under  SBA  definitions.  Half  of 
these  small  manufacturers  certify 
gasoline  engines  and  the  other  half 
certify  liquefied  petroleum  gas  (LPG) 
engines. 

The  Small  SI  equipment  market  is 
dominated  by  a  few  large  businesses 
including  Toro,  John  Deere,  MTD, 

Briggs  and  Stratton,  and  Electrolux 
Home  Products.  While  the  Small  SI 
equipment  market  may  be  dominated  by 
just  a  handful  of  companies,  there  are 
many  small  businesses  in  the  market; 
however  these  small  businesses  account 
for  less  than  10  percent  of  equipment 
sales.  We  have  identified  over  three 
hundred  equipment  manufacturers  that 
qualify  as  a  small  business  under  the 
SBA  definitions.  More  than  90  percent 
of  these  small  companies  manufacture 
fewer  than  5,000  pieces  of  equipment 
per  year.  The  median  employment  level 
is  65  employees  for  nonhandheld 
equipment  manufacturers  and  200 
employees  for  handheld  equipment 
manufacturers.  The  median  sales 
revenue  is  approximately  $9  million  for 
nonhandheld  equipment  manufacturers 
and  $20  million  for  handheld 
equipment  manufacturers. 

EPA  has  identified  25  manufacturers 
that  produce  fuel  tanks  for  the  Small  SI 
equipment  market  that  meet  the  SBA 
definition  of  a  small  business.  Fuel  tank 
manufacturers  rely  on  three  different 
processes  for  manufacturing  plastic 
tanks — rotational  molding,  blow 
molding  and  injection  molding.  EPA  has 
identified  small  business  fuel  tank 
manufacturers  using  the  rotational 
molding  and  blow  molding  processes 
but  has  not  identified  any  small 
business  manufacturers  using  injection 
molding.  In  addition,  EPA  has  identified 
two  manufacturers  that  produce  fuel 
lines  for  the  Small  SI  equipment  market 
that  meet  the  SBA  definition  of  a  small 
business.  The  majority  of  fuel  line  in  the 
Small  SI  market  is  made  by  large 
manufacturers  including  Avon 
Automotive  and  Dana  Corporation. 

The  standards  being  promulgated  for 
Marine  SI  engines  and  vessels  will  affect 
manufacturers  in  the  OB/PWC  market 
and  the  SD/I  market.  Based  on  EPA 
certification  records,  the  OB/PWC 
market  is  made  up  primarily  of  large 


manufacturers  including,  Brunswick 
(Mercury),  Bombardier  Recreational 
Products,  Yamaha,  Honda,  Kawasaki, 
Polaris,  Briggs  &  Stratton,  and  Nissan. 
Two  companies  qualify  as  a  small 
business  under  the  SBA  definition. 
Tohatsu  makes  outboard  engines.  The 
other  small  business  is  Surfango  which 
makes  a  small  number  of  motorized 
surfboards  and  has  certified  their 
product  as  a  PWC. 

The  SD/I  market  is  made  up  mostly  of 
small  businesses;  however,  these 
businesses  account  for  less  than  20 
percent  of  engine  sales.  Two  large 
manufacturers,  Brunswick  (Mercruiser) 
and  Volvo  Penta,  dominate  the  market. 
We  have  identified  28  small  entities 
manufacturing  SD/I  marine  engines.  The 
third  largest  company  is  Indmar,  which 
has  much  fewer  than  the  SBA  threshold 
of  1,000  employees.  Based  on  sales 
estimates,  number  of  employees 
reported  by  Thomas  Register,  and 
typical  engine  prices,  we  estimate  that 
the  average  revenue  for  the  larger  small 
SD/I  manufacturers  is  about  $50-60 
million  per  year.  However,  the  vast 
majority  of  the  SD/I  engine 
manufacturers  produce  low  production 
volumes  of  engines  and  typically  have 
fewer  than  50  employees. 

The  two  largest  boat  building 
companies  are  Brunswick  and  Genmar. 
Brunswick  owns  approximately  25  boat 
companies  and  Genmar  owns 
approximately  12  boat  companies. 

Based  on  a  manufacturer  list  maintained 
by  the  U.S.  Coast  Guard,  there  are  over 
1,600  boat  builders  in  the  United  States, 
We  estimate  that,  based  on 
manufacturer  identification  codes,  more 
than  1,000  of  these  companies  produce 
boats  using  gasoline  marine  engines. 
According  to  the  National  Marine 
Manufacturers  Association  (NMMA), 
most  of  these  boat  builders  are  small 
businesses.  These  small  businesses 
range  from  individuals  building  one 
boat  per  year  to  businesses  near  the  SBA 
small  business  threshold  of  500 
employees. 

We  have  identified  14  marine  fuel 
tank  manufacturers  in  the  United  States 
that  qualify  as  small  businesses  under 
the  SBA  definition.  These 
manufacturers  include  five  rotational 
molders,  two  blow  molders,  six 
aluminum  fuel  tank  manufacturers,  and 
one  specialty  fuel  tank  manufacturer. 
The  small  rotational  molders  average 
fewer  than  50  employees  while  the 
small  blow-molders  average  over  100 
employees. 

We  have  only  identified  one  small 
fuel  line  manufacturer  that  produces  for 
the  Marine  SI  market.  Novaflex 
primarily  distributes  fuel  lines  made  by 
other  manufacturers  but  does  produce 
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its  own  filler  necks.  Because  we  expect 
vessel  manufacturers  will  design  their 
fuel  systems  such  that  there  will  not  be 
standing  liquid  fuel  in  the  fill  neck  (and 
therefore  the  new  low-permeation  fuel 
line  requirements  will  not  apply  to  the 
fill  neck),  we  have  not  included  this 
manufacturer  in  our  analysis.  The 
majority  of  fuel  line  in  the  Marine  SI 
market  is  made  by  large  manufacturers 
including  Goodyear  and  Parker- 
Hannifin. 

To  gauge  the  impact  of  the  new 
standards  on  small  businesses,  EPA 
employed  a  cost-to-sales  ratio  test  to 


estimate  the  number  of  small  businesses 
that  will  be  impacted  by  less  than  one 
percent,  between  one  and  three  percent, 
and  above  three  percent.  For  this 
analysis,  EPA  assumed  that  the  costs  of 
complying  with  the  final  standards  are 
completely  absorbed  by  the  regulated 
entity.  Overall,  EPA  projects  that  43 
small  businesses  will  be  impacted  by 
one  to  three  percent,  18  small 
businesses  will  be  impacted  by  over 
three  percent,  and  the  remaining 
companies  (over  1,000  small  businesses) 
will  be  impacted  by  less  than  one 


percent.  Table  XIV-3  summarizes  the 
impacts  on  small  businesses  from  the 
new  exhaust  and  evaporative  emission 
standards  for  Small  SI  engines  and 
equipment  and  Marine  SI  engines  and 
vessels.  A  more  detailed  description  of 
the  inputs  used  for  each  affected 
industry  sector  and  the  methodology 
used  to  develop  the  estimated  impact  on 
small  businesses  in  each  industry  sector 
is  included  in  the  Small  Business 
Flexibility  Analysis  as  presented  in 
Chapter  10  of  the  Final  RIA  for  this 
rulemaking. 


Table  XIV-3— Summary  of  Impacts  on  Small  Businesses 


Industry  sector 

0-1  percent 

1-3 

percent 

>3 

percent 

Manufacturers  of  Marine  OB/PWC  engines  . 

2 . 

0 

0 

Manufacturers  of  Marine  SD/I  engines  <  373  kW  . 

4 . 

5 

0 

Manufacturers  of  Marine  SD/I  engines  >  373  kW  (high-performance)  ... 

19 . . . 

0 

0 

Boat  Builders  . 

>1,000  . 

0 

0 

Manufacturers  of  Fuel  Lines  and  Fuel  Tanks  for  Marine  SI  Vessels  . 

14 . 

0 

0 

Small  SI  engines  and  equipment  . 

314 . 

38 

18 

Manufacturers  of  Fuel  Lines  and  Fuel  Tanks  for  Small  SI  Applications 

i27 . 

0 

0 

Total  . 

380  plus  >1 ,000  boat  builders  . 

1 _ 

43 

18 

(5)  Reporting,  Recordkeeping,  and 
Compliance  Requirements 

For  any  emission  control  program, 
EPA  must  have  assurances  that  the 
regulated  products  will  meet  the 
standards.  Historically,  EPA’s  programs 
for  Small  SI  engines  and  Marine  SI 
engines  have  included  provisions 
requiring  that  engine  manufacturers  be 
responsible  for  providing  these 
assurances.  The  program  that  EPA  is 
adopting  for  manufacturers  subject  to 
this  final  rule  include  testing,  reporting, 
and  recordkeeping  requirements  for 
manufacturers  of  engines,  equipment, 
vessels,  and  fuel  system  components 
including  fuel  tanks,  fuel  lines,  and  fuel 
caps. 

For  Small  SI  engine  manufacturers 
and  OB/PWC  engine  manufacturers, 
EPA  is  continuing  the  same  reporting, 
recordkeeping,  and  compliance 
requirements  prescribed  in  the  current 
regulations.  For  SD/I  engine 
manufacturers,  which  are  not  currently 
subject  to  EPA  regulation,  EPA  is 
applying  similar  reporting, 
recordkeeping,  and  compliance 
requirements  to  those  for  OB/PWC 
engine  manufacturers.  Testing 
requirements  for  engine  manufacturers 
will  include  certification  emission 
(including  deterioration  factor)  testing 
and  production-line  testing.  Reporting 
requirements  will  include  emission  test 
data  and  technical  data  on  the  engines. 


Manufacturers  will  also  need  to  keep 
records  of  this  information. 

Because  of  the  new  evaporative 
emission  requirements,  there  will  be 
new  reporting,  recordkeeping  and 
compliance  requirements  for  Small  SI 
equipment  manufacturers.  Small  SI 
equipment  manufacturers  participating 
in  the  transition  program  will  also  be 
subject  to  reporting,  recordkeeping  and 
compliance  requirements.  There  will 
also  be  new  reporting,  recordkeeping 
and  compliance  requirements  for  fuel 
tank  manufacturers,  fuel  line 
manufacturers,  fuel  cap  manufacturers 
and  marine  vessel  manufacturers 
choosing  to  certify  their  products  with 
EPA.  Testing  requirements  for  these 
manufacturers  would  include 
certification  emission  testing.  Reporting 
requirements  would  include  emission 
test  data  and  technical  data  on  the 
designs.  Manufacturers  will  also  need  to 
keep  records  of  this  information. 

(6)  Steps  Taken  To  Minimize  the 
Impact  on  Small  Entities 

The  Panel  recommended  that  EPA 
consider  and  seek  comment  on  a  wide 
range  of  regulatory  alternatives  to 
mitigate  the  impacts  of  the  rulemaking 
on  small  businesses,  including  those 
flexibility  options  described  below.  A 
copy  of  the  Final  Panel  Report  is 
included  in  the  docket  for  this  final 
rule.  A  summary  of  the  Panel’s 
recommendations  for  the  various  groups 
of  small  businesses  affected  by  the  rule 


is  presented  in  the  May  2007  proposal 
(72  FR  28245). 

In  response  to  the  Panel’s 
recommendations,  we  proposed  a  range 
of  small  business  flexibilities  for  the 
various  groups  of  small  businesses 
affected  by  the  proposed  standards.  As 
noted  earlier,  we  received  a  number  of 
comments  during  the  comment  period 
after  we  issued  the  proposal.  A 
complete  summary  of  the  comments 
pertaining  to  the  small  business 
provisions  can  be  found  in  our 
Summary  and  Analysis  of  Comments 
document  contained  in  the  public  • 
docket  for  this  rulemaking. 

EPA  is  adopting  several  small 
business  flexibilities  as  part  of  this  rule. 
A  few  changes  have  been  made  to  some 
of  the  proposed  flexibilities  in  response 
to  the  comments  received  on  the 
proposal  as  well  as  other  changes  made 
in  the  rulemaking.  The  flexibilities 
available  to  small  businesses  affected  by 
the  new  exhaust  emission  standards  for 
SD/I  engines  are  summarized  in  Section 
III.F.  The  flexibilities  available  to  small 
businesses  affected  by  the  new  exhaust 
emission  standards  for  OB/PWC  engines 
are  summarized  in  Section  IV.G.  The 
flexibilities  available  to  small 
businesses  affected  by  the  new  exhaust 
emission  standards  for  Small  SI  engines 
are  summarized  in  Section  V.F.  Finally, 
the  flexibilities  available  to  small 
businesses  affected  by  the  new- 
evaporative  emission  standards  for  both 
Marine  SI  engines  and  vessels  and 
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Small  SI  engines  and  equipment  are 
summarized  in  Section  VI.G. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  “federal  mandates”  that  may  result 
in  expenditures  to  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Before  promulgating  an 
EPA  rule  for  which  a  written  statement 
is  needed,  section  205  of  the  UMRA 
generally  requires  that  EPA  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

This  rule  contains  no  federal 
mandates  for  state,  local,  or  tribal 
governments  as  defined  by  the 
provisions  of  Title  II  of  the  UMRA.  The 
rule  imposes  no  enforceable  duties  on 
any  of  these  governmental  entities. 
Nothing  in  the  rule  will  significantly  or 
uniquely  affect  small  governments. 

EPA  has  determined  that  this  rule 
contains  federal  mandates  that  may 
result  in  expenditures  of  more  than 
$100  million  to  the  private  sector  in  a 
single  year.  EPA  believes  that  the  final 
rule  represents  the  least  costly,  most 
cost-effective  approach  to  achieve  the 
air  quality  goals  of  the  rule.  The  costs 
and  benefits  associated  with  the  final 


rule  are  discussed  in  Section  IX  and  in 
ihe  Final  Regulatory  Impact  Analysis  as 
required  by  the  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
“Federalism”  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
“meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications.”  “Policies  that  have 
federalism  implications”  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  “substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.” 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  regulation. 

Section  4  of  the  Executive  Order 
contains  additional  requirements  for 
rules  that  preempt  State  or  local  law, 
even  if  those  rules  do  not  have 
federalism  implications  (i.e. ,  the  rules 
will  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government).  Those 
requirements  include  providing  all 
affected  State  and  local  officials  notice 
and  an  opportunity  for  appropriate 
participation  in  the  development  of  the 
regulation.  If  the  preemption  is  not 
based  on  express  or  implied  statutory 
authority,  EPA  also  must  consult,  to  the 
extent  practicable,  with  appropriate 
State  and  local  officials  regarding  the 
conflict  between  State  law  and 
Federally  protected  interests  within  the 
agency’s  area  of  regulatory 
responsibility. 

This  final  rule  has  federalism 
implications  because  it  preempts  State 
law.  It  does  not  include  any  significant 
revisions  from  current  statutory  and 
regulatory  requirements,  but  it  codifies 
existing  statutory  requirements.  Prior  to 
the  passage  of  Public  Law  108-199,  the 


various  states  could  adopt  and  enforce 
nonroad  emission  control  standards 
previously  adopted  by  the  state  of 
California  under  section  209(e)  of  the 
Clean  Air  Act,  once  California  had 
received  authorization  from  EPA  to 
enforce  such  standards.  As  part  of 
directing  EPA  to  undertake  this 
rulemaking,  section  428  of  Public  Law 
108-199  has  taken  away  the  authority  of 
states’  to  adopt  California  standards  for 
any  nonroad  spark-ignition  engine 
under  50  horsepower  that  they  had  not 
already  adopted  by  September  1,  2003. 
No  state  had  done  so  by  that  date.  No 
current  state  law  is  affected  by  the 
provisions  of  Public  Law  108-199 
mentioned  above.  This  rule  codifies  the 
statutory  provision  prohibiting  other 
states  from  adopting  California 
standards  for  nonroad  spark-ignition 
engines  under  50  horsepower.  It  does 
not  affect  the  independent  authority  of 
California. 

EPA  did  consult  with  representatives 
of  various  State  and  local  governments 
in  developing  this  rule.  EPA  has  also 
consulted  representatives  from  the 
National  Association  of  Clean  Air 
Agencies  (NACAA),  which  represents 
state  and  local  air  pollution  officials. 
These  officials  participated  in  two  EPA 
workshops  regarding  the  Small  SI  safety 
study  in  which  they  expressed  concern 
about  the  language  of  section  428  of 
Public  Law  108-199  limiting  the  states’ 
ability  to  adopt  the  California  standards 
for  nonroad  spark-ignition  engines 
under  50  horsepower  and  urged  EPA  to 
move  expeditiously  in  adopting  new 
Federal  emission  standards  for  this 
category. 

As  required  by  section  8(a)  of 
Executive  Order  13132,  EPA  included  a 
certification  from  its  Federalism  Official 
stating  that  EPA  had  met  the  Executive 
Order’s  requirements  in  a  meaningful 
and  timely  manner,  when  it  sent  the 
draft  of  this  final  rule  to  OMB  for  review 
pursuant  to  Executive  Order  12866.  A 
copy  of  this  certification  has  been 
included  in  the  public  version  of  the 
official  record  for  this  final  rule. 

F.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
“Consultation  and  Coordination  with 
Indian  Tribal  Governments”  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.” 

This  final  rule  does  not  have  tribal 
implications  as  specified  in  Executive 
Order  13175.  This  rule  will  be 
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implemented  at  the  Federal  level  and 
impose  compliance  costs  only  on  engine 
and  equipment  manufacturers.  Tribal 
governments  will  be  affected  only  to  the 
extent  they  purchase  and  use  equipment 
with  regulated  engines.  Thus,  Executive 
Order  13175  does  not  apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045,  “Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks”  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that 
(1)  is  determined  to  be  “economically 
significant”  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
section  5-501  of  the  Order  directs  the 
Agency  to  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  final  rule  is  not  subject  to  the 
Executive  Order  because  it  does  not 
involve  decisions  on  environmental 
health  or  safety  risks  that  may 
disproportionately  affect  children. 

The  effects  of  ozone  on  children’s 
health  were  addressed  in  detail  in  EPA’s 
rulemaking  to  establish  the  NAAQS  for 
these  pollutants,  and  EPA  is  not 
revisiting  those  issues  here.  EPA 
believes,  however,  that  the  emission 
reductions  from  the  strategies  in  this 
rulemaking  will  further  reduce  air  toxic 
emissions  and  the  related  adverse 
impacts  on  children’s  health. 

H.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  (EO)  12898  (59  FR 
7629  (Feb.  16,  1994))  establishes  federal 
executive  policy  on  environmental 
justice.  Its  main  provision  directs 
federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

EPA  has  determined  that  this  final 
rule  will  not  have  disproportionately 
high  and  adverse  human  health  or 
environmental  effects  on  minority  or 
low-income  population's  because  it 


increases  the  level  of  environmental 
protection  for  all  affected  populations 
without  having  any  disproportionately 
high  and  adverse  human  health  or 
environmental  effects  on  any 
population,  including  any  minority  or 
low-income  population.  This  final  rule 
will  reduce  air  pollution  from  mobile 
sources  in  general  and  thus  decrease  the 
amount  of  such  emissions  to  which  all 
affected  populations  are  exposed. 

I.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  “significant  energy 
action”  as  defined  in  Executive  Order 
13211,  “Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355,  May 
22,  2001),  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy.  If 
promulgated,  this  final  rule  is  expected 
to  result  in  the  use  of  emission  control 
technologies  that  are  estimated  to 
reduce  nationwide  fuel  consumption  by 
around  100  million  gallons  per  year  by 
2020. 

f.  National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (“NTTAA”),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  doing  so  will  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  NTTAA  directs  EPA 
to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  final  rulemaking  involves 
technical  standards.  EPA  will  use  the 
test  procedures  specified  in  40  CFR  part 
1065.  While  the  Agency  identified  the 
test  procedures  specified  by  the 
International  Organization  for 
Standardization  (ISO  8178)  as  being 
potentially  applicable,  we  are  not 
adopting  them  in  this  final  rulemaking. 
The  use  of  this  voluntary  consensus 
standard  will  be  impractical  because  we 
have  been  working  with  engine 
manufacturers  and  other  interested 
parties  in  comprehensive  improvements 
to  test  procedures  for  measuring  engine 
emissions,  as  reflected  by  the  provisions 
in  part  1065.  We  expect  these 
procedures  to  form  the  basis  for 


internationally  harmonized  test 
procedures  that  will  be  adopted  by  ISO, 
other  testing  organizations,  and  other 
national  governments. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  Major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  a  “major  rule”  as  defined 
by  5  U.S.C.  804(2).  This  rule  will  be 
effective  December  8,  2008. 

List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  60 

Administrative  practice  and 
procedure,  Air  pollution  control, 
Incorporation  by  reference, 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control,  Fuel  additives, 
Gasoline,  Imports,  Incorporation  by 
reference,  Labeling,  Motor  vehicle 
pollution,  Penalties,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  85 

Confidential  business  information. 
Imports,  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements.  Research,  Warranties. 

40  CFR  Part  86 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Reporting  and 
recordkeeping  requirements,  Motor 
vehicle. 

40  CFR  Part  89 

Environmental  protection, 
Administrative  practice  and  procedure, 
Confidential  business  information, 
Imports,  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements,  Research,  Vessels, 
Warranty. 
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40  CFR  Part  90 
Environmental  protection, 
Administrative  practice  and  procedure, 
Confidential  business  information, 
Imports,  Labeling,  Reporting  and 
recordkeeping  requirements.  Research, 
Warranty. 

40  CFR  Part  91 
Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control,  Confidential 
business  information.  Imports,  Labeling, 
Penalties,  Reporting  and  recordkeeping 
requirements,  Warranties. 

40  CFR  Part  92 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control,  Confidential 
business  information,  Imports, 
Incorporation  by  reference,  Labeling, 
Penalties,  Railroads,  Reporting  and 
recordkeeping  requirements, 

Warranties. 

40  CFR  Part  94 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control,  Confidential 
business  information,  Imports, 
Incorporation  by  reference,  Labeling, 
Penalties,  Vessels,  Reporting  and 
recordkeeping  requirements, 

Warranties. 

40  CFR  Part  1027 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Imports, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Parts  10333  and  1039 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control,  Confidential 
business  information,  Imports, 
Incorporation  by  reference,  Labeling, 


Penalties,  Reporting  and  recordkeeping 
requirements,  Warranties. 

40  CFR  Part  1042 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control,  Confidential 
business  information,  Imports, 
Incorporation  by  reference,  Labeling, 
Penalties,  Vessels,  Reporting  and 
recordkeeping  requirements, 

Warranties. 

40  CFR  Parts  1045,  1048,  1051,  1054, 
and  1060 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control,  Confidential 
business  information,  Imports, 
Incorporation  by  reference,  Labeling, 
Penalties,  Reporting  and  recordkeeping 
requirements,  Warranties. 

40  CFR  Part  1065 

Environmental  protection, 
Administrative  practice  and  procedure, 
Incorporation  by  reference,  Reporting 
and  recordkeeping  requirements, 
Research. 

40  CFR  Part  1068 

Environmental  protection, 
Administrative  practice  and  procedure, 
Confidential  business  information, 
Imports,  Incorporation  by  reference, 
Motor  vehicle  pollution,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Warranties. 

40  CFR  Part  1074 

Environmental  protection, 
Administrative  practice  and  procedure, 
Motor  vehicle  pollution. 

Dated:  September  4,  2008. 

Stephen  L.  Johnson, 

Administrator. 

■  For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 


of  Federal  Regulations  is  amended  as  set 
forth  below. 

PART  9— OMB  APPROVALS  UNDER 

THE  PAPERWORK  REDUCTION  ACT 

Hr 

■  1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq.,  136-136y; 

15  U.S.C. 2001, 2003, 2005,  2006,  2601-2671; 
21  U.S.C.  331  j,  346a,  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  et  seq.,  1311,  1313d,  1314,  1318 
1321, 1326,  1330,  1342  1344,  1345  (d) and 
(e),  1361;  E.O.  11735,  38  FR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241, 

242b,  243,  246,  300f,  300g,  300g-l,  300g-2, 
300g— 3,  300g— 4,  300g— 5,  300g-6,  300j-l, 

300j— 2,  300 j-3,  300j— 4,  300j-9,  1857  et  seq., 
6901— 6992k,  7401-7671q,  7542, 9601^9657, 
11023,  11048. 

■  2.  In  §  9.1  the  table  is  amended  as 
follows: 

■  a.  By  adding  a  new  center  heading  and 
entry  in  numerical  order  for  “1027.140”. 

■  b.  By  adding  a  new  center  heading 
and  entry  in  numerical  order  for 
“1045.825”. 

■  c.  By  removing  “1048.20”,  “1048.201- 
250”,  “1048.345”,  “1048.350”, 
“1048.420”,  and  “1048.425”  and  adding 
a  new  entry  in  numerical  order  under 
that  center  heading  for  “1048.825”. 

■  d.  By  removing  “1051.201-255”, 
“1051.345”,  “1051.350”,  “1051.725”, 
and  “1051.730”  and  adding  a  new  entry 
in  numerical  order  under  that  center 
heading  for  “1051.825”. 

■  e.  By  adding  a  new  center  heading  and 
entry  in  numerical  order  for  “1054.825”. 

■  f.  By  adding  a  new  center  heading  and 
entry  in  numerical  order  for  “1060.825”. 

§  9.1  OMB  approvals  under  the  Paperwork 
Reduction  Act. 


40  CFR  citation 


OMB  control  No. 


Fees  for  Engine,  Vehicle,  and  Equipment  Compliance  Programs 

1027.140  . .  2060-0104,  2060-0545 


Control  of  Emissions  from  Spark-ignition  Propulsion  Marine  Engines 


1045.825  . ;. . . .  2060-0321 


Control  of  Emissions  from  New,  Large  Nonroad  Spark-ignition  Engines 


1048.825 


2060-0338 
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40  CFR  citation  OMB  control  No. 


Control  of  Emissions  from  Recreational  Engines  and  Vehicles 

1051.825  .  2060-0338 


Control  of  Emissions  from  New,  Small  Nonroad  Spark-ignition  Engines  and  Equipment 

1054.825  . .  2060-0338 


Control  of  Evaporative  Emissions  from  New  and  In-use  Nonroad  and  Stationary  Equipment 

1060.825  . . .  2060-0321,2060-0338 


***** 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

■  3.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 


Subpart  JJJJ — [Amended] 

■  4.  Section  60.4231  is  amended  as 
follows: 

■  a.  By  revising  the  section  heading. 

■  b.  By  revising  paragraph  (a). 

■  c.  By  revising  paragraph  (b). 

■  d.  By  revising  paragraph  (c). 

■  e.  By  revising  paragraph  (d). 

■  f.  By  adding  paragraph  (f). 


§60.4231  What  emission  standards  must  I 
meet  if  I  am  a  manufacturer  of  stationary  SI 
internal  combustion  engines  or  equipment 
containing  such  engines? 

(a)  Stationary  SI  internal  combustion 
engine  manufacturers  must  certify  their 
stationary  SI  ICE  with  a  maximum 
engine  power  less  than  or  equal  to  19 
KW  (25  HP)  manufactured  on  or  after 
July  1,  2008  to  the  certification  emission 
standards  and  other  requirements  for 
new  nonroad  SI  engines  in  40  CFR  part 
90  or  1054,  as  follows: 


If  engine  replacement  is  .  .  . 

and  manufacturing  dates  are  .  .  . 

the  engine  must  meet  emission  standards  and 
related  requirements  for  nonhandheld  engines 
under .  .  . 

(1)  below  225  cc  . 

July  1 ,  2008  to  December  31 ,  201 1  . 

40  CFR  part  90. 

(2)  below  225  cc  . 

January  1,  2012  or  later . 

40  CFR  part  1054. 

(3)  at  or  above  225  cc  . 

July  1,  2008  to  December  31,  2010  . 

40  CFR  part  90. 

(4)  at  or  above  225  cc  . 

January  1 ,  201 1  or  later . 

40  CFR  part  1054. 

(b)  Stationary  SI  internal  combustion 
engine  manufacturers  must  certify  their 
stationary  SI  ICE  with  a  maximum 
engine  power  greater  than  19  KW  (25 
HP)  (except  emergency  stationary  ICE 
with  a  maximum  engine  power  greater 
than  25  HP  and  less  than  130  HP)  that 
use  gasoline  and  that  are  manufactured 
on  or  after  the  applicable  date  in 
§  60.4230(a)(2),  or  manufactured  on  or 
after  the  applicable  date  in 
§  60.4230(a)(4)  for  emergency  stationary 
ICE  with  a  maximum  engine  power 
greater  than  or  equal  to  130  HP,  to  the 
certification  emission  standards  and 
other  requirements  for  newmonroad  SI 
engines  in  40  CFR  part  1048.  Stationary 
SI  internal  combustion  engine 
manufacturers  must  certify  their 
emergency  stationary  SI  ICE  with  a 
maximum  engine  power  greater  than  25 
HP  and  less  than  130  HP  that  are 
manufactured  on  or  after  the  applicable 
date  in  §  60.4230(a)(4)  to  the  Phase  1 
emission  standards  in  40  CFR  90.103, 
applicable  to  class  II  engines,  and  other 
requirements  for  new  nonroad  SI 
engines  in  40  CFR  part  90.  Stationary  SI 


internal  combustion  engine 
manufacturers  may  certify  their 
stationary  SI  ICE  with  a  maximum 
engine  power  less  than  or  equal  to  30 
KW  (40  HP)  with  a  total  displacement 
less  than  or  equal  to  1 ,000  cubic 
centimeters  (cc)  to  the  certification 
emission  standards  and  other 
requirements  for  new  nonroad  SI 
engines  in  40  CFR  part  90  or  1054,  as 
appropriate. 

(c)  Stationary  SI  internal  combustion 
engine  manufacturers  must  certify  their 
stationary  SI  ICE  with  a  maximum 
engine  power  greater  than  19  KW  (25 
HP)  (except  emergency  stationary  ICE 
with  a  maximum  engine  power  greater 
than  25  HP  and  less  than  130  HP)  that 
are  rich  burn  engines  that  use  LPG  and 
that  are  manufactured  on  or  after  the 
applicable  date  in  §  60.4230(a)(2),  or 
manufactured  on  or  after  the  applicable 
date  in  §  60.4230(a)(4)  for  emergency 
stationary  ICE  with  a  maximum  engine 
power  greater  than  or  equal  to  130  HP, 
to  the  certification  emission  standards 
and  other  requirements  for  new  nonroad 
SI  engines  in  40  CFR  part  1048. 


Stationary  SI  internal  combustion 
engine  manufacturers  must  certify  their 
emergency  stationary  SI  ICE  with  a 
maximum  engine  power  greater  than  25 
HP  and  less  than  130  HP  that  are 
manufactured  on  or  after  the  applicable 
date  in  §  60.4230(a)(4)  to  the  Phase  1 
emission  standards  in  40  CFR  90.103, 
applicable  to  class  II  engines,  and  other 
requirements  for  new  nonroad  SI 
engines  in  40  CFR  part  90.  Stationary  SI 
internal  combustion  engine 
manufacturers  may  certify  their 
stationary  SI  ICE  with  a  maximum 
engine  power  less  than  or  equal  to  30 
KW  (40  HP)  with  a  total  displacement 
less  than  or  equal  to  1,000  cc  to  the 
certification  emission  standards  and 
other  requirements  for  new  nonroad  SI 
engines  in  40  CFR  part  90  or  1054,  as 
appropriate. 

(d)  Stationary  SI  internal  combustion 
engine  manufacturers  who  choose  to 
certify  their  stationary  SI  ICE  with  a 
maximum  engine  power  greater  than  19 
KW  (25  HP)  and  less  than  75  KW  (100 
HP)  (except  gasoline  and  rich  burn 
engines  that  use  LPG  and  emergency 
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stationary  ICE  with  a  maximum  engine 
power  greater  than  25  HP  and  less  than 
130  HP)  under  the  voluntary 
manufacturer  certification  program  . 
described  in  this  subpart  must  certify 
those  engines  to  the  certification 
emission  standards  for  new  nonroad  SI 
engines  in  40  CFR  part  1048.  Stationary 
SI  internal  combustion  engine 
manufacturers  who  choose  to  certify 
their  emergency  stationary  SI  ICE 
greater  than  25  HP  and  less  than  130 
HP,  must  certify  those  engines  to  the 
Phase  1  emission  standards  in  40  CFR 
90.103,  applicable  to  class  II  engines,  for 
new  nonroad  SI  engines  in  40  CFR  part 
90.  Stationary  SI  internal  combustion 
engine  manufacturers  may  certify  their 
stationary  SI  ICE  with  a  maximum 
engine  power  less  than  or  equal  to  30 
KW  (40  HP)  with  a  total  displacement 
less  than  or  equal  to  1 ,000  cc  to  the 
certification  emission  standards  for  new 
nonroad  SI  engines  in  40  CFR  part  90 
or  1054,  as  appropriate.  For  stationary 
SI  ICE  with  a  maximum  engine  power 
greater  than  19  KW  (25  HP)  and  less 
than  75  KW  (100  HP)  (except  gasoline 
and  rich  burn  engines  that  us.e  LPG  and 
emergency  stationary  ICE  with  a 
maximum  engine  power  greater  than  25 
HP  and  less  than  130  HP)  manufactured 
prior  to  January  1,  2011,  manufacturers 
may  choose  to  certify  these  engines  to 
the  standards  in  Table  1  to  this  subpart 
applicable  to  engines  with  a  maximum 
engine  power  greater  than  or  equal  to 
100  HP  and  less  than  500  HP. 

*  *  *  *  * 

(f)  Manufacturers  of  equipment 
containing  stationary  SI  internal 
combustion  engines  meeting  the 
provisions  of  40  CFR  part  1054  must 
meet  the  provisions  of  40  CFR  part 
1060,  to  the  extent  they  apply  to 
equipment  manufacturers. 

■  5.  Section  60.4238  is  revised  to  read 
as  follows: 

§60.4238  What  are  my  compliance 
requirements  if  I  am  a  manufacturer  of 
stationary  SI  internal  combustion  engines 
<19  KW  (25  HP)  or  a  manufacturer  of 
equipment  containing  such  engines? 

Stationary  SI  internal  combustion 
engine  manufacturers  who  are  subject  to 
the  emission  standards  specified  in 
§  60.4231(a)  must  certify  their  stationary 
SI  ICE  using  the  certification  procedures 
required  in  40  CFR  part  90,  subpart  B, 
or  40  CFR  part  1054,  subpart  C,  as 
applicable,  and  must  test  their  engines 
as  specified  in  those  parts. 
Manufacturers  of  equipment  containing 
stationary  SI  internal  combustion 
engines  meeting  the  provisions  of  40 
CFR  part  1054  must  meet  the  provisions 
of  40  CFR  part  1060,  subpart  C,  to  the 


extent  they  apply  to  equipment 
manufacturers. 

■  6.  Section  60.4239  is  revised  to  read 
as  follows: 

§60.4239  What  are  my  compliance 
requirements  if  I  am  a  manufacturer  of 
stationary  SI  internal  combustion  engines 
>19  KW  (25  HP)  that  use  gasoline  or  a 
manufacturer  of  equipment  containing  such 
engines? 

Stationary  SI  internal  combustion 
engine  manufacturers  who  are  subject  to 
the  emission  standards  specified  in 
§  60.4231(b)  must  certify  their  stationary 
SI  ICE  using  the  certification  procedures 
required  in  40  CFR  part  1048,  subpart  C, 
and  must  test  their  engines  as  specified 
in  that  part.  Stationary  SI  internal 
combustion  engine  manufacturers  who 
certify  their  stationary  SI  ICE  with  a 
maximum  engine  power  less  than  or 
equal  to  30  KW  (40  HP)  with  a  total 
displacement  less  than  or  equal  to  1,000 
cc  to  the  certification  emission 
standards  and  other  requirements  for 
new  nonroad  SI  engines  in  40  CFR  part 
90  or  40  CFR  part  1054,  and 
manufacturers  of  stationary  SI 
emergency  engines  that  are  greater  than 
25  HP  and  less  than  130  HP  who  meet 
the  Phase  1  emission  standards  in  40 
CFR  90.103,  applicable  to  class  II 
engines,  must  certify  their  stationary  SI 
ICE  using  the  certification  procedures 
required  in  40  CFR  part  90,  subpart  B, 
or  40  CFR  part  1054,  subpart  C,  as 
applicable,  and  must  test  their  engines 
as  specified  in  those  parts. 

Manufacturers  of  equipment  containing 
stationary  SI  internal  combustion 
engines  meeting  the  provisions  of  40 
CFR  part  1054  must  meet  the  provisions 
of  40  CFR  part  1060,  subpart  C,  to  the 
extent  they  apply  to  equipment 
manufacturers. 

■  7.  Section  60.4240  is  revised  to  read 
as  follows: 

§  60.4240  What  are  my  compliance 
requirements  if  I  am  a  manufacturer  of 
stationary  SI  internal  combustion  engines 
>19  KW  (25  HP)  that  are  rich  burn  engines 
that  use  LPG  or  a  manufacturer  of 
equipment  containing  such  engines? 

Stationary  SI  internal  combustion 
engine  manufacturers  who  are  subject  to 
the  emission  standards  specified  in 
§  60.4231(c)  must  certify  their  stationary 
SI  ICE  using  the  certification  procedures 
required  in  40  CFR  part  1048,  subpart  C, 
and  must  test  their  engines  as  specified 
in  that  part.  Stationary  SI  internal 
combustion  engine  manufacturers  who 
certify  their  stationary  SI  ICE  with  a 
maximum  engine  power  less  than  or 
equal  to  30  KW  (40  HP)  with  a  total 
displacement  less  than  or  equal  to  1,000 
cc  to  the  certification  emission 
standards  and  other  requirements  for 


new  nonroad  SI  engines  in  40  CFR  part 
90  or  40  CFR  part  1054,  and 
manufacturers  of  stationary  SI 
emergency  engines  that  are  greater  than 
25  HP  and  less  than  130  HP  who  meet 
the  Phase  1  emission  standards  in  40 
CFR  90.103,  applicable  to  class  II 
engines,  must  certify  their  stationary  SI 
ICE  using  the  certification  procedures 
required  in  40  CFR  part  90,  subpart  B, 
or  40  CFR  part  1054,  subpart  C,  as 
applicable,  and  must  test  their  engines 
as  specified  in  those  parts. 

Manufacturers  of  equipment  containing 
stationary  SI  internal  combustion 
engines  meeting  the  provisions  of  40 
CFR  part  1054  must  meet  the  provisions 
of  40  CFR  part  1060,  subpart  C,  to  the 
extent  they  apply  to  equipment 
manufacturers. 

■  8.  Section  60.4241  is  amended  by 
revising  the  section  heading,  paragraph 
(b)  and  adding  paragraph  (i)  to  read  as 
follows: 

§  60.4241  What  are  my  compliance 
requirements  if  I  am  a  manufacturer  of 
stationary  SI  internal  combustion  engines 
participating  in  the  voluntary  certification 
program  or  a  manufacturer  of  equipment 
containing  such  engines? 
***** 

(b)  Manufacturers  of  engines  other 
than  those  certified  to  standards  in  40 
CFR  part  90  or  40  CFR  part  1054  must 
certify  their  stationary  SI  ICE  using  the 
certification  procedures  required  in  40 
CFR  part  1048,  subpart  C,  and  must 
follow  the  same  test  procedures  that 
apply  to  large  SI  nonroad  engines  under 
40  CFR  part  1048,  but  must  use  the  D- 
1  cycle  of  International  Organization  of 
Standardization  8178-4:  1996(E) 
(incorporated  by  reference,  see  40  CFR 
60.17)  or  the  test  cycle  requirements 
specified  in  Table  5  to  40  CFR  1048.505, 
except  that  Table  5  of  40  CFR  1048.505 
applies  to  high  load  engines  only. 
Stationary  SI  internal  combustion 
engine  manufacturers  who  certify  their 
stationary  SI  ICE  with  a  maximum 
engine  power  less  than  or  equal  to  30 
KW  (40  HP)  with  a  total  displacement 
less  than  or  equal  to  1,000  cc  to  the 
certification  emission  standards  and 
other  requirements  for  new  nonroad  SI 
engines  in  40  CFR  part  90  or  40  CFR 
part  1054,  and  manufacturers  of 
emergency  engines  that  are  greater  than 
25  HP  and  less  than  130  HP  who  meet 
the  Phase  1  standards  in  40  CFR  90.103, 
applicable  to  class  II  engines,  must 
certify  their  stationary  SI  ICE  using  the 
certification  procedures  required  in  40 
CFR  part  90,  subpart  B,  or  40  CFR  part 
1054,  subpart  C,  as  applicable,  and  must 
test  their  engines  as  specified  in  those 
parts.  Manufacturers  of  equipment 
containing  stationary  SI  internal 
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combustion  engines  meeting  the 
provisions  of  40  CFR  part  1054  must 
meet  the  provisions  of  40  CFR  part 
1060,  subpart  C,  to  the  extent  they  apply 
to  equipment  manufacturers. 
***** 

(i)  For  engines  being  certified  to  the 
voluntary  certification  standards  in 
Table  1  of  this  subpart,  the  VOC 
measurement  shall  be  made  by 
following  the  procedures  in  40  CFR 
1065.260  and  1065.265  in  order  to 
determine  the  total  NMHC  emissions  by 
using  a  flame-ionization  detector  and 
non-methane  cutter.  As  an  alternative  to 
the  nonmethane  cutter,  manufacturers 
may  use  a  gas  chromatograph  as  allowed 
under  40  CFR  1065.267  and  may 
measure  ethane,  as  well  as  methane,  for 
excluding  such  levels  from  the  total 
VOC  measurement. 

■  9.  Section  60.4242  is  amended  by 
revising  the  section  heading,  paragraphs 
(a)  and  (b)  and  adding  paragraph  (f)  to 
read  as  follows: 

§60.4242  What  other  requirements  must  I 
meet  if  I  am  a  manufacturer  of  stationary  SI 
internal  combustion  engines  or  equipment 
containing  stationary  SI  internal 
combustion  engines  or  a  manufacturer  of 
equipment  containing  such  engines? 

(a)  Stationary  SI  internal  combustion 
engine  manufacturers  must  meet  the 
provisions  of  40  CFR  part  90,  40  CFR 
part  1048,  or  40  CFR  part  1054,  as 
applicable,  as  well  as  40  CFR  part  1068 
for  engines  that  are  certified  to  the 
emission  standards  in  40  CFR  part  1048 
or  1054,  except  that  engines  certified 
pursuant  to  the  voluntary  certification 
procedures  in  §  60.4241  are  subject  only 
to  the  provisions  indicated  in  §60.4247 
and  are  permitted  to  provide 
instructions  to  owners  and  operators 
allowing  for  deviations  from  certified 
configurations,  if  such  deviations  are 
consistent  with  the  provisions  of 
paragraphs  §  60.4241(c)  through  (f). 
Manufacturers  of  equipment  containing 
stationary  SI  internal  combustion 
engines  meeting  the  provisions  of  40 
CFR  part  1054  must  meet  the  provisions 
of  40  CFR  part  1060,  as  applicable. 
Labels  on  engines  certified  to  40  CFR 
part  1048  must  refer  to  stationary 
engines,  rather  than  or  in  addition  to 
nonroad  engines,  as  appropriate. 

(b)  An  engine  manufacturer  certifying 
an  engine  family  or  families  to 
standards  under  this  subpart  that  are 
identical  to  standards  applicable  under 
40  CFR  part  90,  40  CFR  part  1048,  or  40 
CFR  part  1054  for  that  model  year  may 
certify  any  such  family  that  contains 
both  nonroad  and  stationary  engines  as 
a  single  engine  family  and/or  may 
include  any  such  family  containing 
stationary  engines  in  the  averaging, 


banking  and  trading  provisions 
applicable  for  such  engines  under  those 
parts.  This  provision  also  applies  to 
equipment  or  component  manufacturers 
certifying  to  standards  under  40  CFR 
part  1060. 

***** 

(f)  For  manufacturers  of  gaseous- 
fueled  stationary  engines  required  to 
meet  the  warranty  provisions  in  40  CFR 
90.1103  or  1054.120,  we  may  establish 
an  hour-based  warranty  period  equal  to 
at  least  the  certified  emissions  life  of  the 
engines  (in  engine  operating  hours)  if 
we  determine  that  these  engines  are 
likely  to  operate  for  a  number  of  hours 
greater  than  the  applicable  useful  life 
within  24  months.  We  will  not  approve 
an  alternate  warranty  under  this 
paragraph  (f)  for  nonroad  engines.  An 
alternate  warranty  period  approved 
under  this  paragraph  (f)  will  be  the 
specified  number  of  engine  operating 
hours  or  two  years,  whichever  comes 
first.  The  engine  manufacturer  shall 
request  this  alternate  warranty  period  in 
its  application  for  certification  or  in  an 
earlier  submission.  We  may  approve  an 
alternate  warranty  period  for  an  engine 
family  subject  to  the  following 
conditions: 

(1)  The  engines  must  be  equipped 
with  non-resettable  hour  meters. 

(2)  The  engines  must  be  designed  to 
operate  for  a  number  of  hours 
substantially  greater  than  the  applicable 
certified  emissions  life. 

(3)  The  emission-related  warranty  for 
the  engines  may  not  be  shorter  than  any 
published  warranty  offered  by  the 
manufacturer  without  charge  for  the 
engines.  Similarly,  the  emission-related 
warranty  for  any  component  shall  not  be 
shorter  than  any  published  warranty 
offered  by  the  manufacturer  without 
charge  for  that  component. 

■  10.  Section  60.4245  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  60.4245  What  are  my  notification, 
reporting,  and  recordkeeping  requirements 
if  I  am  an  owner  or  operator  of  a  stationary 
SI  internal  combustion  engine? 

***** 

(a)  *  *  * 

(3)  If  the  stationary  SI  internal 
combustion  engine  is  a  certified  engine, 
documentation  from  the  manufacturer 
that  the  engine  is  certified  to  meet  the 
emission  standards  and  information  as 
required  in  40  CFR  parts  90,  1048,  1054, 
and  1060,  as  applicable. 
***** 

■  11.  Section  60.4247  is  amended  by 
revising  the  section  heading,  paragraphs 
(a)  and  (b)  to  read  as  follows: 


§  60.4247  What  parts  of  the  mobile  source 
provisions  apply  to  me  if  I  am  a 
manufacturer  of  stationary  SI  internal 
combustion  engines  or  a  manufacturer  of 
equipment  containing  such  engines? 

(a)  Manufacturers  certifying  to 
emission  standards  in  40  CFR  part  90, 
including  manufacturers  certifying 
emergency  engines  below  130  HP,  must 
meet  the  provisions  of  40  CFR  part  90. 
Manufacturers  certifying  to  emission 
standards  in  40  CFR  part  1054  must 
meet  the  provisions  of  40  CFR  part 
1054.  Manufacturers  of  equipment 
containing  stationary  SI  internal 
combustion  engines  meeting  the 
provisions  of  40  CFR  part  1054  must 
meet  the  provisions  of  40  CFR  part  1060 
to  the  extent  they  apply  to  equipment 
manufacturers. 

(b)  Manufacturers  required  to  certify 
to  emission  standards  in  40  CFR  part 
1048  must  meet  the  provisions  of  40 
CFR  part  1048.  Manufacturers  certifying 
to  emission  standards  in  40  CFR  part 
1048  pursuant  to  the  voluntary 
certification  program  must  meet  the 
requirements  in  Table  4  to  this  subpart 
as  well  as  the  standards  in  40  CFR 
1048.101. 

***** 

■  12.  Section  60.4248  is  amended  by 
revising  the  definitions  for  “Certified 
emissions  life”  and  “Certified  stationary 
internal  combustion  engine”  to  read  as 
follows: 

§  60.4248  What  definitions  apply  to  this 
subpart? 

***** 

Certified  emissions  life  means  the 
period  during  which  the  engine  is 
designed  to  properly  function  in  terms 
of  reliability  and  fuel  consumption, 
without  being  remanufactured,  specified 
as  a  number  of  hours  of  operation  or 
calendar  years,  whichever  comes  first. 
The  values  for  certified  emissions  life 
for  stationary  SI  ICE  with  a  maximum 
engine  power  less  than  or  equal  to  19 
KW  (25  HP)  are  given  in  40  CFR  90.105, 
40  CFR  1054.107,  and  40  CFR  1060.101, 
as  appropriate.  The  values  for  certified 
emissions  life  for  stationary  SI  ICE  with 
a  maximum  engine  power  greater  than 
19  KW  (25  HP)  certified  to  40  CFR  part 
1048  are  given  in  40  CFR  1048.101(g). 
The  certified  emissions  life  for 
stationary  SI  ICE  with  a  maximum 
engine  power  greater  than  75  KW  (100 
HP)  certified  under  the  voluntary 
manufacturer  certification  program  of 
this  subpart  is  5,000  hours  or  7  years, 
whichever  comes  first. 

Certified  stationary  internal 
combustion  engine  means  an  engine  that 
belongs  to  an  engine  family  that  has  a 
certificate  of  conformity  that  complies 
with  the  emission  standards  and 
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requirements  in  this  part,  or  of  40  CFR 
part  90,  40  CFR  part  1048,  or  40  CFR 
part  1054,  as  appropriate. 
***** 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

■  13.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7521(1),  7545 
and  7601(a). 

Subpart  B — [Amended] 

■  14.  Section  80.22  is  amended  by 
revising  paragraph  (f)  and  adding 
paragraph  (g)  to  read  as  follows: 

§  8G.22  Controls  and  prohibitions. 

***** 

(f)  Every  retailer  and  wholesale 
purchaser-consumer  shall  equip  all 
gasoline  pumps  from  which  gasoline  is 
dispensed  into  motor  vehicles  with  a 
nozzle  spout  that  meets  all  the  following 
specifications: 

(1)  The  outside  diameter  of  the 
terminal  end  shall  not  be  greater  than 
0.840  inches  (2.134  centimeters). 

(2)  The  terminal  end  shall  have  a 
straight  section  of  at  least  2.5  inches 
(6.34  centimeters). 

(3)  The  retaining  spring  shall 
terminate  at  least  3.0  inches  (7.6 
centimeters)  from  the  terminal  end. 

(g)  The  specifications  in  this 
paragraph  (g)  apply  for  any  new  nozzle 
installations  used  primarily  for 
dispensing  gasoline  into  marine  vessels 
beginning  January  1,  2009.  (Note  that 
nozzles  meeting  the  specifications  of 
this  paragraph  (g)  also  meet  the 
specifications  of  paragraph  (f)  of  this 
section.  Note  also  that  the  additional 
specifications  in  this  paragraph  (g)  do 
not  apply  for  nozzles  used  primarily  for 
dispensing  gasoline  into  motor  vehicles 
rather  than  marine  vessels.)  Every 
retailer  and  wholesale  purchaser- 
consumer  shall  use  nozzles  meeting 
these  specifications  for  any  new 
construction  or  for  nozzle  replacements. 
This  does  not  require  replacement  of 
existing  nozzles  for  refueling  marine 
vessels  before  they  would  be  replaced 
for  other  reasons.  The  following 
specifications  apply  to  spouts  on  new  or 
replacement  nozzles  intended  for 
dispensing  gasoline  into  marine  vessels: 

(1)  The  outside  diameter  of  the 
terminal-  end  shall  have  a  diameter  of 
0.824  ±  0.017  inches  (2.093  ±  0.043 
centimeters). 

(2)  The  spout  shall  include  an 
aspirator  hole  for  automatic  shutoff 
positioned  with  a  center  that  is  0.67  ± 
0.05  inches  (1.70  ±0.13  centimeters) 
from  the  terminal  end  of  the  spout. 


(3)  The  terminal  end  shall  have  a 
straight  section  of  at  least  2.5  inches 
(6.34  centimeters)  with  no  holes  or 
grooves  other  than  the  aspirator  hole. 

(4)  The  retaining  spring  (if  applicable) 
shall  terminate  at  least  3.0  inches  (7.6 
centimeters)  from  the  terminal  end. 
***** 

PART  85— CONTROL  OF  AIR 
POLLUTION  FROM  MOBILE  SOURCES 

■  15.  The  authority  citation  for  part  85 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  Q — [Removed  and  reserved] 

■  16.  Remove  and  reserve  Subpart  Q, 
consisting  of  §§  85.1601  through 
85.1606. 

Subpart  R — [Amended] 

§85.1703  [Amended] 

■  17.  Section  85.1703  is  amended  by 
removing  and  reserving  paragraph  (b). 

■  18.  Section  85.1713  is  revised  to  read 
as  follows: 

§  85.1 71 3  Delegated-assembly  exemption. 

The  provisions  of  40  CFR  1068.261 
related  to  shipping  engines  that  are  not 
yet  in  their  certified  configuration  apply 
for  manufacturers  of  heavy-duty 
highway  engines  starting  in  the  2010 
model  year,  with  the  following 
exceptions  and  clarifications: 

(a)  The  relevant  prohibitions  are  in 
Clean  Air  Act  section  203  (42  U.S.C. 
7522),  rather  than  40  CFR  1068.101. 

(b)  References  to  equipment  should  be 
understood  as  references  to  vehicles. 

(c)  The  provisions  related  to  reduced 
auditing  rates  in  40  CFR 
1068.261(d)(3)(iii)  apply  starting  with 
the  2014  model  year. 

(d)  The  provisions  related  to 
supplemental  labeling  described  in  40 
CFR  1068.261(c)(7)(i)  and  (ii)  apply 
starting  with  the  2010  model  year. 

(e)  Tne  engine’s  model  year  does  not 
change  based  on  the  date  the  vehicle 
manufacturer  adds  the  aftertreatment 
device. 

■  19.  A  new  §  85.1714  is  added  to 
subpart  R  to  read  as  follows: 

§  85.1 71 4  Replacement-engine  exemption. 

(a)  Engine  manufacturers  may  use  the 
provisions  of  40  CFR  1068.240  to 
exempt  new  replacement  heavy-duty 
highway  engines  as  specified  in  this 
section. 

(b)  The  following  provisions  from  40 
CFR  part  1068  apply  for  all  complete 
and  partially  complete  engines 
producec}  by  an  engine  manufacturer 
choosing  to  produce  any  exempt 
replacement  engines  under  this  section: 


(1)  The  definition  of  engine  in  40  CFR 
1068.30. 

(2)  The  provisions  of  40  CFR  1068.260 
and  1068.262. 

(c)  Notify  us  in  writing  that  you 
intend  to  use  the  provisions  of  this 
section  prior  to  producing  such  engines. 
An  authorized  representative  of  your 
company  must  approve  and  sign  the 
notification.  Your  notification  is 
considered  to  be  your  agreement  to 
comply  with  all  the  requirements  of  this 
section. 

(d)  Engine  manufacturers  choosing  to 
use  the  provisions  of  this  section  may 
opt  out  by  sending  us  written  notice  that 
they  will  no  longer  introduce  into  U.S. 
commerce  engines  exempted  under  this 
section. 

a  20.  Subpart  Y  is  revised  to  read  as 
follows: 

Subpart  Y — Fees  for  the  Motor  Vehicle 
and  Engine  Compliance  Program 

§  85.2401  Assessment  of  fees. 

See  40  CFR  part  1027  for  the 
applicable  fees  associated  with 
certifying  engines,  vehicles,  and 
equipment  under  this  chapter. 

PART  86— CONTROL  OF  EMISSIONS 
FROM  NEW  AND  IN-USE  HIGHWAY 
VEHICLES  AND  ENGINES 

■  21.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  N — [Amended] 

■  22.  Section  86.1305-2010  is  amended 
by  adding  paragraph  (h)  to  read  as 
follows: 

§86.1305-2010  Introduction;  structure  of 
subpart. 

***** 

(h)  This  paragraph  (h)  describes  how 
testing  performed  prior  to  July  1,  2010 
may  be  conducted  using  the  test 
procedures  of  this  subpart  N  rather  than 
the  corresponding  provisions  of  40  CFR 
part  1065  otherwise  required  by  this 
section.  You  must  use  good  engineering 
judgment  when  testing  under  this 
paragraph  (h),  and  must  comply  with 
the  following  provisions  of  40  CFR  part 
1065: 

(1)  Generate  a  map  of  your  engine 
according  to  40  CFR  1065.510(b)(5)(ii) 
and  generate  test  cycles  according  to  40 
CFR  1065.610.  Validate  your  cycle 
according  to  40  CFR  1065  514. 

(2)  Follow  the  provisions  of  40  CFR 
1065.342  to  verify  the  performance  of 
any  sample  dryers  in  your  system. 
Correct  your  measurements  according  to 
40  CFR  1065.659,  except  use  the  value 
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of  Kw  in  §  1342-90(i)  as  the  value  of  (1 
_  XH20exh)  in  Equation  1065.659—1. 

(3)  Verify  your  NCL-to-NO  converter 
according  to  40  CFR  1065.378. 

(4)  For  diesel  engine  testing,  correct 
NOx  emissions  for  intake-air  humidity 
according  to  40  CFR  1065.670. 

(5)  You  must  comply  with  the 
provisions  related  to  analyzer  range  and 
drift  in  40  CFR  1065.550.  If  drift 
correction  is  required,  correct  your 
measurements  according  to  40  CFR 
1065.672,  but  use  the  emission 
calculations  specified  in  this  subpart  N 
rather  than  those  specified  in  40  CFR 
1065.650. 

(6)  You  must  comply  with  40  CFR 
1065.125,  1065.127,  and  1.065.130, 
except  for  references  to  40  CFR 
1065.530(a)(l)(i),  1065.640,  and 
1065.655. 

(7)  Follow  the  provisions  of  40  CFR 
1065.370  to  verify  the  performance  of 
your  CLD  analyzer  with  respect  to  CO2 
and  H20  quench.  You  are  not  required 
to  follow  40  CFR  1065.145(d)(2), 
1065.248,  or  1065.750,  which  are 
referenced  in  40  CFR  1065.370. 

PART  89— CONTROL  OF  EMISSIONS 
FROM  NEW  AND  IN-USE  NONROAD 
COMPRESSION-IGNITION  ENGINES 

■  23.  The  authority  citation  for  part  89 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  G — [Amended] 

§89.614  [Removed] 

■  24.  Section  89.614  is  removed. 

Subpart  K — [Amended] 

■  25.  Section  89.1003  is  amended  by 
revising  paragraphs  (b)(7)(iii),  (b)(7)(iv), 
and  (b)(7)(v)  to  read  as  follows: 

§  89.1 003  Prohibited  acts. 

***** 

(b)  *  *  * 

(7)  *  *  * 

(iii)  If  the  engine  being  replaced  was 
not  subject  to  any  emission  standards 
under  this  part,  the  replacement  engine 
must  have  a  permanent  label  with  your 
corporate  name  and  trademark  and  the 
following  language,  or  similar  alternate 
language  approved  by  the 
Administrator:  THIS  ENGINE  DOES 
NOT  COMPLY  WITH  FEDERAL 
NONROAD  OR  ON-HIGHWAY 
EMISSION  REQUIREMENTS.  SALE  OR 
INSTALLATION  OF  THIS  ENGINE  FOR 
ANY  PURPOSE  OTHER  THAN  AS  A 
REPLACEMENT  ENGINE  FOR  AN 
ENGINE  MANUFACTURED  PRIOR  TO 
JANUARY  1  [INSERT  APPROPRIATE 
YEAR]  IS  A  VIOLATION  OF  FEDERAL 
LAW  SUBJECT  TO  CIVIL  PENALTY. 


(iv)  If  the  engine  being  replaced  was 
subject  to  emission  standards  less 
stringent  than  those  in  effect  when  you 
produce  the  replacement  engine,  the 
replacement  engine  must  have  a 
permanent  label  with  your  corporate 
name  and  trademark  and  the  following 
language,  or  similar  alternate  language 
approved  by  the  Administrator: 

THIS  ENGINE  COMPLIES  WITH  U.S. 
EPA  NONROAD  EMISSION 
REQUIREMENTS  FOR  [Identify  the 
appropriate  emission  standards  (by 
model  year,  tier,  or  emission  levels)  for 
the  replaced  engine]  ENGINES  UNDER 
40  CFR  89.1003(b)(7).  SELLING  OR 
INSTALLING  THIS  ENGINE  FOR  ANY 
PURPOSE  OTHER  THAN  TO  REPLACE 
A  [Identify  the  appropriate  emission 
standards  (by  model  year,  tier,  or 
emission  levels)  for  the  replaced  engine] 
ENGINE  MAY  BE  A  VIOLATION  OF 
FEDERAL  LAW  SUBJECT  TO  CIVIL 
PENALTY. 

(v)  If  the  old  engine  was  subject  to 
emission  standards  less  stringent  than 
those  in  effect  when  you  produce  the 
replacement  engine,  you  must  make  the 
replacement  engine  in  a  configuration 
identical  in  all  material  respects  to  the 
old  engine.  You  may  alternatively  make 
the  replacement  engine  in  a 
configuration  identical  in  all  material 
respects  to  another  certified  engine  of 
the  same  or  later  model  year,  as  long  as 
the  engine  is  not  certified  with  a  family 
emission  limit  higher  than  that  of  the 
engine  being  replaced. 
***** 

PART  90— CONTROL  OF  EMISSIONS 
FROM  NONROAD  SPARK-IGNITION 
ENGINES  AT  OR  BELOW  19 
KILOWATTS 

■  26.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  A — [Amended] 

■  27.  Section  90.1  is  amended  by 
revising  paragraphs  (d)(1)  and  (d)(5)  and 
adding  paragraph  (d)(8)  to  read  as 
follows: 

§90.1  Applicability. 

***** 

(d)  *  *  * 

(1)  Engines  that  are  certified  to  meet 
the  requirements  of  40  CFR  part  1051  or 
are  otherwise  subject  to  40  CFR  part 
1051  (for  example,  engines  used  in 
snowmobiles  and  all-terrain  vehicles). 
This  part  nevertheless  applies  to 
engines  used  in  recreational  vehicles  if 
the  manufacturer  uses  the  provisions  of 
40  CFR  1051.145(a)(3)  to  exempt  them 
from  the  requirements  of  40  CFR  part 


1051.  Compliance  with  the  provisions  of 
this  part  is  a  required  condition  of  that 
exemption. 

***** 

(5)  Engines  certified  to  meet  the 
requirements  of  40  CFR  part  1048  or  are 
otherwise  subject  to  40  CFR  part  1048, 
subject  to  the  provisions  of  §  90.913. 
***** 

(8)  Engines  that  are  subject  to 
emission  standards  under  40  CFR  part 
1054.  See  40  CFR  1054.1  to  determine 
when  part  1054  applies.  Note  that 
certain  requirements  and  prohibitions 
apply  to  engines  built  on  or  after 
January  1,  2010  if  they  are  installed  in 
equipment  that  will  be  used  solely  for 
competition,  as  described  in  40  CFR 
1054.1  and  40  CFR  1068.1;  those 
provisions  apply  instead  of  the 
provisions  of  this  part  90. 
***** 

■  28.  Section  90.2  is  amended  by  adding 
paragraphs  (d)  and  (e)  to  read  as  follows: 

§  90.2  Effective  dates. 

***** 

(d)  Engines  used  in  emergency  and 
rescue  equipment  as  described  in 

§  90.1(d)(7)  are  subject  to  the  provisions 
of  this  part  through  December  31,  2009. 
Starting  January  1,  2010  the  provisions 
in  40  CFR  1054.660  apply  instead  of 
those  in  §  90.1  (d)(7). 

(e)  Engines  imported  for  personal  use 
are  subject  to  the  provisions  of  §  90.611 
through  December  31,  2009.  Starting 
January  1,  2010  the  provisions  in  40 
CFR  1054.630  apply  instead  of  those  in 
§90.611. 

■  29.  Section  90.3  is  amended  by  adding 
a  definition  for  “Fuel  line”  in 
alphabetical  order  to  read  as  follows: 

§  90.3  Definitions. 

***** 

Fuel  line  has  the  meaning  given  in  40 
CFR  1054.801. 

***** 

Subpart  B — [Amended] 

■  30.  Section  90.101  is  revised  to  read 
as  follows: 

§90.101  Applicability. 

(a)  The  requirements  of  this  subpart  B 
are  applicable  to  all  nonroad  engines 
and  vehicles  subject  to  the  provisions  of 
subpart  A  of  this  part. 

(b)  In  a  given  model  year,  you  may  ask 
us  to  approve  the  use  of  procedures  for 
certification,  labeling,  reporting  and 
recordkeeping,  or  other  administrative 
requirements  specified  in  40  CFR  part 
1054  or  1068  instead  of  the  comparable 
procedures  specified  in  this  part  90.  We 
may  approve  the  request  as  long  as  it 
does  not  prevent  us  from  ensuring  that 
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you  fully  comply  with  the  intent  of  this 
part. 

■  31.  Section  90.107  is  amended  as 
follows: 

■  a.  By  revising  paragraph  (d)(ll)(ii). 

■  b.  By  revising  paragraph  (d)(12). 

■  c.  By  adding  paragraphs  (d)(13)  and 
(d)(14)  to  read  as  follows: 

§  90.1 07  Application  for  certification. 

***** 

(d)  *  *  * 

(11)  *  *  * 

(11)  Provide  the  applicable  useful  life 
as  determined  under  §  90.105; 

(12)  A  statement  indicating  whether 
you  expect  the  engine  family  to  contain 
only  nonroad  engines,  only  stationary 
engines,  or  both; 

(13)  Identification  of  an  agent  for 
service  located  in  the  United  States. 
Service  on  this  agent  constitutes  service 
on  you  or  any  of  your  officers  or 
employees  for  any  action  by  EPA  or 
otherwise  by  the  United  States  related  to 
the  requirements  of  this  part;  and 

(14)  For  imported  engines, 
identification  of  the  following  starting 
with  the  2010  model  year; 

(i)  The  port(s)  at  which  the 
manufacturer  has  imported  engines  over 
the  previous  12  months. 

(ii)  The  names  and  addresses  of  the 
agents  authorized  to  import  the  engines. 

(iii)  The  location  of  test  facilities  in 
the  United  States  where  the 
manufacturer  can  test  engines  if  EPA 
selects  them  for  testing  under  a  selective 
enforcement  audit,  as  specified  in 
subpart  F  of  this  part. 
***** 

■  32.  Section  90.114  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  90.1 1 4  Requirement  of  certification — 
engine  information  label. 

***** 

(g)  Manufacturers  may  add 
appropriate  features  to  prevent 
counterfeit  labels.  For  example, 
manufacturers  may  include  the  engine’s 
unique  identification  number  on  the 
label. 

■  33.  Section  90.116  is  amended  by 
revising  paragraph  (d)(5)  and  removing 
and  reserving  paragraph  (e)(1)  to  read  as 
follows: 

§90.116  Certification  procedure — 
determining  engine  displacement,  engine 
class,  and  engine  families. 

***** 

(d)  *  *  * 

(5)  The  engine  class.  Engines  of 
different  displacements  that  are  within 
15  percent  of  the  largest  displacement 
may  be  included  within  the  same  engine 
family  as  long  as  all  the  engines  are  in 
the  same  class; 


(e)  *  *  * 

(1)  [Reserved] 

***** 

■  34.  Section  90.120  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 
follows: 

§90.120  Certification  procedure — use  of 
special  test  procedures. 

***** 

(b)  *  *  * 

(3)  A  manufacturer  may  elect  to  use 
the  test  procedures  in  40  CFR  part  1065 
as  an  alternate  test  procedure  without 
getting  advance  approval  by  the 
Administrator  or  meeting  the  other 
conditions  of  paragraph  (b)(1)  of  this 
section.  The  manufacturer  must  identify 
in  its  application  for  certification  that 
the  engines  were  tested  using  the 
procedures  in  40  CFR  part  1065.  For  any 
EPA  testing  with  Phase  1  or  Phase  2 
engines,  EPA  will  use  the 
manufacturer’s  selected  procedures  for 
mapping  engines,  generating  duty 
cycles,  and  applying  cycle-validation 
criteria.  For  any  other  parameters,  EPA 
may  conduct  testing  using  either  of  the 
specified  procedures. 
***** 

■  35.  A  new  §  90.127  is  added  to  subpart 
B  to  read  as  follows: 

§90.127  Fuel  line  permeation  from 
nonhandheld  engines  and  equipment. 

The  following  permeation  standards 
apply  to  new  nonhandheld  engines  and 
equipment  with  respect  to  fuel  lines: 

(a)  Emission  standards  and  related 
requirements.  New  nonhandheld 
engines  and  equipment  with  a  date  of 
manufacture  of  January  1,  2009  or  later 
that  run  on  a  volatile  liquid  fuel  (such 
as  gasoline)  must  meet  the  emission 
standards  specified  in  paragraph  (a)(1) 
or  (a)(2)  of  this  section  as  follows: 

(1)  New  nonhandheld  engines  and 
equipment  must  use  only  fuel  lines  that 
meet  a  permeation  emission  standard  of 
15  g/m2/day  when  measured  according 
to  the  test  procedure  described  in  40 
CFR  1060.515. 

(2)  Alternatively,  new  nonhandheld 
engines  and  equipment  must  use  only 
fuel  lines  that  meet  standards  that  apply 
for  these  engines  and  equipment  in 
California  for  the  same  model  year  (see 
40  CFR  1060.810).  This  may  involve 
SHED-based  measurements  for 
equipment  or  testing  with  fuel  lines 
alone.  If  this  involves  SHED-based 
measurements,  all  elements  of  the 
emission  control  system  must  remain  in 
place  for  fully  assembled  engines  and 
equipment. 

(3)  The  emission  standards  in  this 
section  apply  with  respect  to  discrete 
fuel  line  segments  of  any  length. 


Compliance  may  also  be  demonstrated 
using  aggregated  systems  that  include 
multiple  sections  of  fuel  line  with 
connectors,  and  fittings.  The  standard 
applies  with  respect  to  the  total 
permeation  emissions  divided  by  the 
wetted  internal  surface  area  of  the 
assembly.  Where  it  is  not  practical  to 
determine  the  wetted  internal  surface 
area  of  the  assembly,  the  internal 
surface  area  per  unit  length  of  the 
assembly  may  be  assumed  to  be  equal  to 
the  ratio  of  internal  surface  area  per  unit 
length  of  the  hose  section  of  the 
assembly. 

(4)  The  emission  standards  in  this 
section  apply  over  a  useful  life  of  five 
years. 

(5)  Starting  with  the  2010  model  year, 
fuel  lines  must  be  labeled  in  a 
permanent  and  legible  manner  with  one 
of  the  following  approaches: 

(i)  By  meeting  the  labeling 
requirements  that  apply  for  these 
engines  and  equipment  in  California. 

(ii)  By  identifying  the  certificate 
holder’s  corporate  name  or  trademark, 
or  the  fuel  line  manufacturer’s  corporate 
name  or  trademark,  and  the  fuel  line’s 
permeation  level.  For  example,  the  fuel 
line  may  identify  the  emission  standard 
from  this  section,  the  applicable  SAE 
classification,  or  the  family  number 
identifying  compliance  with  California 
standards.  A  continuous  stripe  or  other 
pattern  may  be  added  to  help  identify 
the  particular  type  or  grade  of  fuel  line. 

(6)  The  requirements  of  this  section 
do  not  apply  to  auxiliary  marine 
engines. 

(b)  Certification  requirements.  Fuel 
lines  subject  to  the  requirements  in  this 
section  must  be  covered  by  a  certificate 
of  conformity.  Fuel  line  manufacturers 
or  equipment  manufacturers  may  apply 
for  certification.  Certification  under  this 
section  must  be  based  on  emission  data 
using  the  appropriate  procedures  that 
demonstrate  compliance  with  the 
standard,  including  any  of  the 
following: 

(1)  Emission  data  demonstrating 
compliance  with  fuel  line  permeation 
requirements  for  model  year  2008 
equipment  sold  in  California.  You  may 
satisfy  this  requirement  by  presenting 
an  approved  Executive  Order  from  the 
California  Air  Resources  Board  showing 
that  the  fuel  lines  meet  the  applicable 
standards  in  California.  This  may 
include  an  Executive  Order  from  the 
previous  model  year  if  a  new 
certification  is  pending. 

(2)  Emission  data  demonstrating  a 
level  of  permeation  control  that  meets 
any  of  the  following  industry  standards: 

(i)  RllA  specifications  in  SAE  J30  as 
described  in  40  CFR  1060.810. 
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(ii)  R12  specifications  in  SAE  J30  as 
described  in  40  CFR  1060.810. 

(iii)  Category  1  specifications  in  SAE 
J2260  as  described  in  40  CFR  1060.810. 

(iv)  Emission  data  demonstrating 
compliance  with  the  fuel  line 
permeation  standards  in  40  CFR 
1051.110. 

(c)  Prohibitions.  (1)  Except  as 
specified  in  paragraph  (c)(2)  of  this 
section,  introducing  engines  or 
equipment  into  U.S.  commerce  without 
meeting  all  the  requirements  of  this 
section  violates  §  90.1003(a)(1). 

(2)  It  is  not  a  violation  to  introduce 
your  engines  into  U.S.  commerce  if 
equipment  manufacturers  add  fuel  lines 
when  installing  your  engines  in  their 
equipment.  However,  you  must  give 
equipment  manufacturers  any 
appropriate  instructions  so  that  fully 
assembled  equipment  will  meet  all  the 
requirements  in  this  section,  as 
described  in  §  90.128. 

■  36.  A  new  §  90.128  is  added  to  subpart 
B  to  read  as  follows: 

§90.128  Installation  instructions. 

(a)  If  you  sell  an  engine  for  someone 
else  to  install  in  a  piece  of  nonroad 
equipment,  give  the  engine  installer 
instructions  for  installing  it  consistent 
with  the  requirements  of  this  part. 
Include  all  information  necessary  to 
ensure  that  an  engine  will  be  installed 
in  its  certified  configuration.  In 
particular,  describe  the  steps  needed  to 
control  evaporative  emissions,  as 
described  in  §  90.127.  This  may  include 
information  related  to  the  delayed 
requirements  for  small-volume 
equipment  manufacturers. 

(b)  You  do  not  need  installation 
instructions  for  engines  you  install  in 
your  own  equipment. 

(c)  Provide  instructions  in  writing  or 
in  an  equivalent  format.  For  example, 
you  may  post  instructions  on  a  publicly 
available  Web  site  for  downloading  or 
printing.  If  you  do  not  provide  the 
instructions  in  writing,  explain  in  your 
application  for  certification  how  you 
will  ensure  that  each  installer  is 
informed  of  the  installation 
requirements. 

(d)  Equipment  manufacturers  failing 
to  follow  the  engine  manufacturer’s 
emission-related  installation 
instructions  will  be  considered  in 
violation  of  §  90U003. 

■  37.  A  new  §  90.129  is  added  to  subpart 
B  to  read  as  follows: 

§  90.1 29  Fuel  tank  permeation  from 
handheld  engines  and  equipment. 

The  permeation  standards  of  this 
section  apply  to  certain  new  handheld 
engines  and  equipment  with  respect  to 
fuel  tanks.  For  the  purposes  of  this 


section,  fuel  tanks  do  not  include  fuel 
caps. 

(a)  Emission  standards  and  related 
requirements.  (1)  New  handheld  engines 
and  equipment  with  a  date  of 
manufacture  of  January  1,  2009  or  later 
that  run  on  a  volatile  liquid  fuel  (such 
as  gasoline)  and  have  been  certified  to 
meet  applicable  fuel  tank  permeation 
standards  in  California  must  meet  one  of 
the  following  emission  standards: 

(1)  Engines  and  equipment  must  use 
only  fuel  tanks  that  meet  a  permeation 
emission  standard  of  2.0  g/m2/day 
when  measured  according  to  the 
applicable  test  procedure  specified  by 
the  California  Air  Resources  Board. 

(ii)  Engines  and  equipment  must  use 
only  fuel  tanks  that  meet  the  fuel  tank 
permeation  standards  in  40  CFR 
1060.103. 

(iii)  Engines  and  equipment  must  use 
only  fuel  tanks  that  meet  standards  that 
apply  for  these  engines  in  California  for 
the  same  model  year.  This  may  involve 
SHED-based  measurements  for 
equipment  or  testing  with  fuel  tanks 
alone.  If  this  involves  SHED-based" 
measurements,  all  elements  of  the 
emission-control  system  must  remain  in 
place  for  fully  assembled  engines  and 
equipment. 

(2)  Engine  and  equipment 
manufacturers  may  generate  or  use 
emission  credits  to  show  compliance 
with  the  requirements  of  this  section 
under  the  averaging  program  as 
described  in  40  CFR  part  1054,  subpart 
H. 

(3)  The  emission  standards  in  this 
section  apply  over  a  useful  life  of  two 
years. 

(4)  Equipment  must  be  labeled  in  a 
permanent  and  legible  manner  with  one 
of  the  following  approaches: 

(i)  By  meeting  the  labeling 
requirements  that  apply  for  equipment 
in  California. 

(ii)  By  identifying  the  certificate 
holder’s  corporate  name  or  trademark, 
or  the  fuel  tank  manufacturer’s 
corporate  name  or  trademark.  Also 
include  the  family  number  identifying 
compliance  with  California  standards  or 
state:  “THIS  FUEL  TANK  COMPLIES 
WITH  U.S.  EPA  STANDARDS.”  This 
label  may  be  applied  to  the  fuel  tank  or 
it  may  be  combined  with  the  emission 
control  information  label  required  in 

§  90.114.  If  the  label  information  is  not 
on  the  fuel  tank,  the  label  must  include 
a  part  identification  number  that  is  also 
permanently  applied  to  the  fuel  tank. 

(5)  The  requirements  of  this  section 
do  not  apply  to  engines  or  equipment 
with  structurally  integrated  nylon  fuel 
tanks  (as  defined  in  40  CFR  1054.801). 

(b)  Certification  requirements.  Fuel 
tanks  subject  to  the  requirements  in  this 


section  must  be  covered  by  a  certificate 
of  conformity.  Fuel  tank  manufacturers 
or  equipment  manufacturers  may  apply 
for  certification.  Certification  under  this 
section  must  be  based  on  emission  data 
using  the  appropriate  procedures  that 
demonstrate  compliance  with  the 
standard.  You  may  satisfy  this 
requirement  by  presenting  an  approved 
Executive  Order  from  the  California  Air 
Resources  Board  showing  that  the  fuel 
tanks  meet  the  applicable  standards  in 
California.  This  may  include  an 
Executive  Order  from  the  previous 
model  year  for  cases  where  new 
certification  based  on  carryover  of 
emission  data  from  the  previous  model 
year  is  pending. 

(c)  Prohibitions.  Introducing 
equipment  into  U.S.  commerce  without 
meeting  all  the  requirements  of  this 
section  violates  §  90.1003(a)(1). 

Subpart  C— [Amended] 

■  38.  Section  90.201  is  revised  to  read 
as  follows: 

§90.201  Applicability. 

(a)  The  requirements  of  this  subpart  C 
are-applicable  to  all  Phase  2  spark- 
ignition  engines  subject  to  the 
provisions  of  subpart  A  of  this  part 
except  as  provided  in  §  90.103(a).  These 
provisions  are  not  applicable  to  any 
Phase  1  engines.  Participation  in  the 
averaging,  banking  and  trading  program 
is  voluntary,  but  if  a  manufacturer  elects 
to  participate,  it  must  do  so  in 
compliance  with  the  regulations  set 
forth  in  this  subpart.  The  provisions  of 
this  subpart  are  applicable  for  HC+NOx 
(NMHC+NOx)  emissions  but  not  for  CO 
emissions. 

(b)  See  40  CFR  1054.740  for  special 
provisions  for  using  emission  credits 
generated  under  this  part  90  from  Phase 
2  engines  to  demonstrate  compliance 
with  engines  certified  under  40  CFR 
part  1054. 

(c)  To  the  extent  specified  in  40  CFR 
part  60,  subpart  JJJJ,  stationary  engines 
certified  under  this  part  and  subject  to 
the  standards  of  40  CFR  part  60,  subpart 
Tjjj  ,  may  participate  in  the  averaging, 
banking  and  trading  program  described 
in  this  subpart. 

■  39.  Section  90.210  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§90.210  End-of-year  and  final  reports. 

***** 

(i)  For  2007  and  later  model  years, 
include  in  your  end-of-year  and  final 
reports  an  accounting  to  show  a  separate 
balance  of  emission  credits  for  handheld 
and  nonhandheld  engines.  Use  your 
best  judgment  to  differentiate  your 
current  balance  of  banked  credits  for 
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handheld  and  nonhandheld  engines. 
You  may  exchange  handheld  and 
nonhandheld  credits  to  demonstrate 
compliance  with  the  requirements  of 
this  part  90.  However,  emission  credits 
you  generate  for  banking  under  this  part 
90  will  be  restricted  for  engines  subject 
to  the  requirements  of  40  CFR  part  1054. 

Subpart  E — [Amended] 

■  40.  Section  90.426  is  amended  as 
follows: 

■  a.  By  revising  paragraph  (b). 

■  b.  By  revising  paragraph  (c)(1). 

■  c.  By  revising  paragraph  (d). 

■  d.  By  revising  paragraph  (i).  * 

■  e.  By  adding  paragraph  (j). 

§90.426  Dilute  emission  sampling 
calculations — gasoline  fueled  engines. 

***** 

(b)  The  mass  flow  rate,  W,  in  g/hr,  of 
an  emission  for  mode  i  is  determined 
from  the  following  equation: 


=  Q;  Density  • 


DFi 


Where: 

Qi  =  Volumetric  flow  rate  [m3/HR  at  stp). 
Density  =  Density  of  a  specific  emission 
(DensityHC,  DensityCO,  DensityCOz, 
Density  NOx)  lg/m:l). 


DFi  =  Dilution  factor  of  the  dilute  exhaust 
during  mode  i. 

C[5i  =  Concentration  of  the  emission  (HC,  CO, 
NOx)  in  dilute  exhaust  extracted  from 
the  CVS  during  mode  i  [ppm]. 

Cbi  =  Concentration  of  the  emission  (HC,  CO, 
NOx)  in  the  background  sample  during 
mode  i  [ppm]. 

STP  =  Standard  temperature  and  pressure. 

All  volumetric  calculations  made  for  the 
equations  in  this  section  are  to  be 
corrected  to  a  standard  temperature  of  20 
°C  and  a  standard  pressure  of  101.3  kPa. 

(c)  *  *  * 

(1)  The  value  of  Densitync  above  is 
calculated  based  on  the  assumption  that 
the  fuel  used  has  a  hydrogen  to  carbon 
ratio  of  1:1.85.  For  other  fuels  Densitync 
can  be  calculated  from  the  following 
formula: 


__  .  ivt  „r 

Density  HC  =  — 

''■STP 

Where: 

Mhc  =  The  molecular  weight  of  the 

hydrocarbon  molecule  divided  by  the 
number  of  carbon  atoms  in  the  molecule 
[g/mole], 

Rstp  =  Ideal  gas  constant  for  a  gas  at  STP  = 
0.024065  [m  '  mole] 
***** 

(d)  The  dilution  factor,  DF,  is  teh  ratio  of 
the  volumetric  flow  rate  of  the  background 


air  to  that  of  the  raw  engine  exhaust.  The 
following  formula  is  used  to  determine  DF: 


DF  = 


(13.4-104) 


(^DHC  "*■  CdCO  +  CQCQ2  ) 


Where: 

Cdhc  =  Concentration  of  HC  in  the  dilute 
sample  [ppm]. 

Coco  =  Concentration  of  CO  in  the  dilute 
sample  [ppm]. 

Cdco2  =  Concentration  of  C02  in  the  dilute 
sample  [ppm]. 

***** 


(i)  The  mass  of  fuel  consumed  during 
the  mode  smpling  period,  MFuel,  can  be 
calculated  from  the  following  equation: 


Where: 

Gs  =  Mass  of  carbon  measured  during  the 
mode  sampling  period  [g]. 

R2  =  The  fuel  carbon  weight  fraction,  which 
is  the  mass  of  carbon  in  fuel  per  mass  of 
fuel  [g/g] . 

(j)  The  grams  of  carbon  measured 
during  the  mode,  Gs,  can  be  calculated 
from  the  following  equation: 


Gc  = 


(12.01  l-HCmass) 
(12.01 1  +  1.008-a' 


+  0.429  •  CC)  +  0.273  •  CO 


2  mass 


Where: 

HCmass  =  mass  of  hydrocarbon  emissions  for 
the  mode  sampling  period  [grams]. 

COmass  mass  of  carbon  monoxide  emissions 
for  the  mode  sample  period  [grams]. 
C02mass  =  mass  of  carbon  dioxide  emissions 
for  the  mode  sample  period  [grams], 
a  =  The  atomic  hydrogen-to-carbon  ratio  of 
the  fuel. 

Subpart  G— [Amended]* 

■  41.  Section  90.601  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§90.601  Applicability. 

***** 

(c)  Importers  must  complete  the 
appropirate  EPA  declaration  form  before 
importing  an  engine.  These  forms  are 
available  on  the  Internet  at  http:// 
www.epa.gov/OTAQ/imports/  or  by 
phone  at  734-214-4100.  Importers  must 
keep  the  forms  for  five  years  and  make 
them  available  promptly  upon  request. 

■  42.  Section  90.615  is  revised  to  read 
as  follows: 

§  90.61 5  Model  year  restrictions  related  to 
imported  engines  and  equipment. 

The  provisions  of  40  CFR  1068.360 
apply  starting  January  1,  2009.  These 


provisions  limit  the  importation  of 
engines  or  equipment  after  new 
emission  standards  have  started  to 
apply  if  the  engines  or  equipment  were 
built  before  the  emission  standards  took 
effect. 

Subpart  K — [Amended] 

■  43.  Section  90.1003  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§90.1003  Prohibited  acts. 

***** 

(b)  *  *  * 

(3)  The  followiong  provisions  apply 
for  converting  nonroad  engines  to  use 
alternative  fuels. 

(i)  Until  December  31,  2009, 
converting  an  engine  to  use  a  clean 
alternative  fuel  (as  defined  in  Title  II  of 
the  Act)  is  not  considered  a  prohibited 
act  under  paragraph  (a)  of  this  section 
if  the  engine  complies  with  the 
applicable  standard  when  operating  on 
the  alternative  fuel.  Also,  in  the  case  of 
engines  converted  to  dual  fuel  or 
flexible  use,  the  action  must  result  in 
the  proper  functioning  of  the  nonroad 


engine  when  it  operates  on  conventional 
fuel. 

(ii)  The  provisions  of  40  CFR 
1054.645  apply  starting  January  1,  2010. 
****** 

■  44.  A  new  §  90.1007  is  added  to 
subpart  K  to  read  as  follows: 

§  90.1 007  Bonding  requirements  related  to 
compliance,  enforcement,  and  warranty 
assurance. 

The  bonding  provisions  of  40  CFR 
1054.120(f)(4)  and  1054.690  apply  for 
all  2010  and  later  model  year  engines 
starting  January  1,  2010.  These 
provisions  include  measures  to  ensure 
that  certifying  manufacturers  are  able  to 
cover  any  potential  compliance  or 
enforcement  actions  under  the  Clean  Air 
Act  and  to  meet  their  warranty 
obligations. 

Subpart  L — [Amended] 

■  45.  Section  90.1103  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§90.1103  Emission  warranty,  warranty  „ 
period. 

***** 
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(e)  Starting  with  the  2010  model  year, 
you  must  meet  the  conditions  specified 
in  40  CFR  1054.120(f)  to  ensure  that 
owners  will  be  able  to  promptly  obtain 
warranty  repairs. 

Describe  in  your  application  for 
certification  how  you  will  meet  these 
conditions. 

PART  91— CONTROL  OF  EMISSIONS 
FROM  MARINE  SPARK-IGNITION 
ENGINES 

■  46.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  A — [Amended] 

■  47.  Section  91.1  is  amended  by  adding 
paragraph  (d)  to  read  as  follows: 

§91.1  Applicability. 

***** 

(d)  This  part  does  not  apply  to 
engines  that  are  subject  to  emission 
standards  under  40  CFR  part  1045.  See 
40  CFR  1045.1  to  determine  when  that 
part  1045  applies.  Note  that  certain 
requirements  and  prohibitions  apply  to 
engines  built  on  or  after  January  1,  2010 
if  they  are  installed  in  equipment  that 
will  be  used  solely  for  competition,  as 
described  in  40  CFR  1045.1  and  40  CFR 
1068.1;  those  provisions  apply  instead 
of  the  provisions  of  this  part  91. 

Subpart  B — [Amended] 

■  48.  Section  91.101  is  revised  to  read 
as  follows: 

§91.101  Applicability. 

(a)  The  requirements  of  this  subpart  B 
are  applicable  to  all  engines  subject  to 
the  provisions  of  subpart  A  of  this  part. 

(b)  In  a  given  model  year,  you  may  ask 
us  to  approve  the  use  of  procedures  for 
certification,  labeling,  reporting  and 
recordkeeping,  or  other  administrative 
requirements  specified  in  40  CFR  part 
1045  or  1068  instead  of  the  comparable 
procedures  specified  in  this  part  91.  We 
may  approve  the  request  as  long  as  it 
does  not  prevent  us  from  ensuring  that 
you  fully  comply  with  the  intent  of  this 
part. 

■  49.  Section  91.107  is  amended  by 
adding  paragraph  (d)(12)  to  read  as 
follows: 

§  91 .1 07  Application  for  certification. 

***** 

(d)  *  *  * 

(12)  Identification  of  an  agent  for 
service  located  in  the  United  States. 
Service  on  this  agent  constitutes  service 
on  you  or  any  of  your  officers  or 
employees  for  any  action  by  EPA  or 


otherwise  by  the  United  States  related  to 
the  requirements  of  this  part. 
***** 

■  50.  Section  91.119  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 
follows: 

§91.119  Certification  procedure — use  of 
special  test  procedures. 

***** 

(b)  *  *  * 

(3)  A  manufacturer  may  elect  to  use 
the  test  procedures  in  40  CFR  part  1065 
as  an  alternate  test  procedure  without 
getting  advance  approval  by  the 
Administrator  or  meeting  the  other 
conditions  of  paragraph  (b)(1)  of  this 
section.  The  manufacturer  must  identify 
in  its  application  for  certification  that 
the  engines  were  tested  using  the 
procedures  in  40  CFR  part  1065.  For  any 
EPA  testing  with  engines  subject  to 
standards  under  this  part,  EPA  will  use 
the  manufacturer’s  selected  procedures 
for  mapping  engines,  generating  duty 
cycles,  and  applying  cycle-validation 
criteria.  For  any  other  parameters,  EPA 
may  conduct  testing  using  either  of  the 
specified  procedures. 
***** 

Subpart  H — [Amended] 

§91.707  [Removed] 

■  51.  Section  91.707  is  removed. 

Subpart  K — [Amended] 

■  52.  A  new  §  91.1013  is  added  to 
subpart  K  to  read  as  follows: 

§  91 .1 01 3  Exemption  for  certified  Small  SI 
engines. 

The  provisions  of  40  CFR  1045.605 
and  1045.610  apply  for  engines  subject 
to  the  standards  of  this  part  91.  This 
generally  allows  manufacturers  to  use 
marine  engines  that  have  been  certified 
to  emission  standards  for  nonroad 
spark-ignition  engines  below  19  kW 
without  recertifying  those  engines  under 
this  part  91. 

Subpart  L — [Amended] 

■  53.  Section  91.1103  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

§  91 .1 1 03  Prohibited  acts. 

***** 

(b)  *  *  * 

(3)  The  following  provisions  apply  for 
converting  marine  SI  engines  to  use 
alternative  fuels: 

(i)  Until  December  31,  2009, 
converting  an  engine  to  use  a  clean 
alternative  fuel  (as  defined  in  Title  II  of 
the  Act)  is  not  considered  a  prohibited 
act  under  paragraph  (a)  of  this  section 


if  the  engine  complies  with  the 
applicable  standard  when  operating  on 
the  alternative  fuel.  Also,  in  the  case  of 
engines  converted  to  dual  fuel  or 
flexible  use,  the  action  must  result  in 
the  proper  functioning  of  the  engine 
when  it  operates  on  conventional  fuel. 

(ii)  The  provisions  of  40  CFR 
1045.645  apply  starting  January  1.  2010. 
***** 

PART  92— CONTROL  OF  AIR 
POLLUTION  FROM  LOCOMOTIVES 
AND  LOCOMOTIVE  ENGINES 

■  54.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  A— [Amended] 

■  55.  Section  92.9  is  amended  by 
revising  paragraph  (b)(1)(h)  to  read  as 
follows: 

§  92.9  Compliance  with  emission 
standards. 

***** 

(b)  *  *  * 

(1)  *  *  * 

(ii)  The  emission  values  to  compare 
with  the  standards  shall  be  the  emission 
values  of  a  low  mileage  locomotive,  or 
development  engine,  or  low  hour 
locomotive  engine,  adjusted  by  the 
deterioration  factors  developed  in 
accordance  with  the  provisions  of 
paragraph  (b)(2)  of  this  section.  Before 
any  emission  value  is  compared  with 
the  standard,  it  shall  be  rounded,  in 
accordance  with  ASTM  E  29-93a 
(incorporated  by  reference  at  §  92.5),  to 
the  same  number  of  decimal  places  as 
contained  in  the  applicable  standard. 
***** 

Subpart  D — [Amended] 

■  56.  Section  92.304  is  amended  by 
revising  paragraph  (n)(l)  to  read  as 
follows: 

§92.304  Compliance  requirements. 

***** 

(n)  *  *  * 

(1)  All  locomotives  that  are  certified 
to  an  FEL  that  is  different  from  the 
emission  standard  that  would  otherwise 
apply  to  the  locomotive  or  locomotive 
engine  are  required  to  comply  with  that 
FEL  for  the  remainder  of  their  service 
lives,  except  as  allowed  by 
§  92.8(a)(4)(iii)  and  this  subpart. 

*  *  *  *  * 

Subpart  I — [Amended] 

§  92.806  [Removed] 

■  57.  Section  92.806  is  removed. 
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PART  94— CONTROL  OF  EMISSIONS 
FROM  MARINE  COMPRESSION- 
IGNITION  ENGINES 

■  58.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  C — [Amended] 

■  59.  Section  94.201  is  revised  to  read 
as  follows: 

§94.201  Applicability. 

(a)  The  requirements  of  this  subpart 
are  applicable  to  manufacturers  of 
engines  subject  to  the  standards  of 
subpart  A  of  this  part. 

(b)  In  a  given  model  year,  you  may  ask 
us  to  approve  the  use  of  procedures  for 
certification,  labeling,  reporting  and 
recordkeeping,  or  other  administrative 
requirements  specified  in  40  CFR  part 
1042  or  1068  instead  of  the  comparable 
procedures  specified  in  this  part  94.  We 
may  approve  the  request  as  long  as  it 
does  not  prevent  us  from  ensuring  that 
you  fully  comply  with  the  intent  of  this 
part. 

Subpart  I — [Amended] 

§94.806  [Removed] 

■  60.  Section  94.806  is  removed. 

■  61.  A  new  part  1027  is  added  to 
subchapter  U  of  chapter  I  to  read  as 
follows: 

PART  1027— FEES  FOR  ENGINE, 
VEHICLE,  AND  EQUIPMENT 
COMPLIANCE  PROGRAMS 

Sec. 

1027.101  To  whom  do  these  requirements 
apply? 

1027.105  How  much  are  the  fees? 

1027.110  What  special  provisions  apply  for 
certification  related  to  motor  vehicles? 
1027.115  What  special  provisions  apply  for 
certification  related  to  nonroad  and 
stationary  engines? 

1027.120  Can  I  qualify  for  reduced  fees? 
1027.125  Can  I  get  a  refund? 

1027.130  How  do  I  make  a  fee  payment? 
1027.135  What  provisions  apply  to  a 
deficient  filing? 

1027.140  What  reporting  and  recordkeeping 
requirements  apply  under  this  part? 
1027.150  What  definitions  apply  to  this 
subpart? 


1027.155  What  abbreviations  apply  to  this 
subpart? 

Authority:  42  U.S.C.  7401-7671q. 

§1027.101  To  whom  do  these 
requirements  apply? 

(a)  This  part  prescribes  fees 
manufacturers  must  pay  for  activities 
related  to  EPA’s  engine,  vehicle,  and 
equipment  compliance  program 
(EVECP).  This  includes  activities  related 
to  approving  certificates  of  conformity 
and  performing  tests  and  taking  other 
steps  to  verify  compliance  with 
emission  standards.  You  must  pay  fees 
as  described  in  this  part  if  you  are  a 
manufacturer  of  any  of  the  following 
products: 

(1)  Motor  vehicles  and  motor  vehicle 
engines  we  regulate  under  40  CFR  part 
86.  This  includes  light-duty  vehicles, 
light-duty  trucks,  medium-duty 
passenger  vehicles,  highway 
motorcycles,  and  heavy-duty  highway 
engines  and  vehicles. 

(2)  The  following  nonroad  engines 
and  equipment: 

(i)  Locomotives  and  locomotive 
engines  we  regulate  under  40  CFR  part 
92  or  1033. 

(ii)  Nonroad  compression-ignition 
engines  we  regulate  under  40  CFR  part 
89  or  1039. 

(iii)  Marine  compression-ignition 
engines  we  regulate  under  40  CFR  part 
94  or  1042. 

(iv) Jvlarinc  spark-ignition  engines  and 
vessels  we  regulate  under  40  CFR  part 
91, 1045,  or  1060.  We  refer  to  these  as 
Marine  SI  engines. 

(v)  Nonroad  spark-ignition  engines 
above  19  kW  we  regulate  under  40  CFR 
part  1048.  We  refer  to  these  as  Large  SI 
engines. 

(vi)  Recreational  vehicles  we  regulate 
under  40  CFR  part  1051. 

(vii)  Nonroad  spark-ignition  engines 
and  equipment  at  or  below  19  kW  we* 
regulate  under  40  CFR  part  90,  1054,  or 
1060.  We  refer  to  these  as  Small  SI 
engines. 

(3)  The  following  stationary  internal 
combustion  engines: 

(i)  Stationary  compression-ignition 
engines  we  certify  under  40  CFR  part 
60,  subpart  IIII. 

(ii)  Stationary  spark-ignition  engines 
we  certify  under  40  CFR  part  60,  subpart 

JJJJ. 


(b)  This  part  applies  to  applications 
for  certification  that  we  receive  on  or 
after  December  8,  2008.  Earlier 
applications  are  subject  to  the 
provisions  of  40  CFR  part  85,  subpart  Y, 
as  that  provision  read  before  December 
8,  2008. 

(c)  Nothing  in  this  part  limits  our 
authority  to  conduct  testing  or  to  require 
you  to  conduct  testing  as  provided  in 
the  Act,  including  our  authority  to 
require  you  to  conduct  in-use  testing 
under  section  208  of  the  Act  (42  U.S.C. 
7542). 

(d)  Paragraph  (a)  of  this  section 
identifies  the  parts  of  the  CFR  that 
define  emission  standards  and  other 
requirements  for  particular  types  of 
engines  and  vehicles.  This  part  1027 
refers  to  each  of  these  other  parts 
generically  as  the  “standard-setting 
part.”  For  example,  40  CFR  part  1051  is 
always  the  standard-setting  part  for 
recreational  vehicles.  For  some  nonroad 
engines,  we  allow  for  certification 
related  to  evaporative  emissions 
separate  from  exhaust  emissions.  In  this 
case,  40  CFR  part  1060  is  the  standard¬ 
setting  part  for  the  equipment  or  fuel 
system  components  you  produce. 

§  1 027.1 05  How  much  are  the  fees? 

(a)  Fees  are  determined  based  on  the 
date  we  receive  a  complete  application 
for  certification.  Each  reference  to  a  year 
in  this  subpart  refers  to  the  calendar 
year,  unless  otherwise  specified. 
Paragraph  (b)  of  this  section  specifies 
baseline  fees,  which  applied  for 
certificates  received  in  2005.  For  engine 
and  vehicles  not  yet  subject  to  standards 
in  2005,  these  values  represent  the  fees 
that  apply  initially  based  on  available 
information  to  characterize  what  the 
fees  would  have  been  in  2005.  See 
paragraph  (c)  of  this  section  for 
provisions  describing  how  we  calculate 
fees  for  future  years. 

(b)  The  following  baseline  fees  for 
each  application  for  certification: 

(1)  Except  as  specified  in  paragraph 
(b)(2)  of  this  section  for  Independent 
Commercial  Importers,  the  following 
fees  apply  for  motor  vehicles  and  motor 
vehicle  engines: 


Category 


Certificate  type 


Fee 


(i)  Light-duty  vehicles  and  trucks  . 

(ii)  Light-duty  vehicles  and  trucks  . 

(iii)  Medium-duty  passenger  vehicles . 

(iv)  Medium-duty  passenger  vehicles  . 

(v)  Highway  motorcycle . 

(vi)  Heavy-duty  highway  engine . 

(vii)  Heavy-duty  highway  engine  . 

(viii)  Complete  heavy-duty  highway  vehicles 
(ix)  Complete  heavy-duty  highway  vehicles  . 


Federal . 

California-only 

Federal . 

California-only 

All  . 

Federal . 

California-only 

Federal . 

California-only 


$33,883 

16,944 

33,883 

16,944 

2,414 

21,578 

826 

33,883 

16,944 
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Category 

Certificate  type 

Fee 

(x)  Heavy-duty  vehicle . . 

Evap . 

826 

(2)  A  fee  of  $8,387  applies  for 
Independent  Commercial  Importers 
with  respect  to  the  following  motor 
vehicles: 


(i)  Light-duty  vehicles  and  light-duty 
trucks. 

(ii)  Medium-duty  passenger  vehicles. 

(iii)  Complete  heavy-duty  highway 
vehicles. 


(3)  The  following  fees  apply  for 
nonroad  and  stationary  engines, 
vehicles,  equipment,  and  components: 


Category 

Certificate  type 

Fee 

(i)  Locomotives  and  locomotive  engines . 

All  . 

$826 

(ii)  Marine  compression-ignition  engines  and  stationary  compression-ignition  en- 

All,  including  Annex  VI . 

826 

gines  with  per-cylinder  displacement  at  or  above  10  liters. 

(iii)  Other  nonroad  compression-ignition  engines  and  stationary  compression-igni- 

All  . 

1,822 

tion  engines  with  per-cylinder  displacement  below  10  liters. 

(iv)  Large  SI  engines . 

All  . 

826 

(v)  Stationary  spark-ignition  engines  above  19  kW  . 

All  . 

826 

(vi)  Marine  SI  engines  and  Small  SI  engines  . 

Exhaust  only  . 

826 

(vii)  Stationary  spark-ignition  engines  at  or  below  1 9  kW  . 

Exhaust  only  . 

826 

(viii)  Recreational  vehicles  . 

1  Exhaust  (or  combined  exhaust  and  evap) 

826 

(ix)  Equipment  and  fuel  system  components  associated  with  nonroad  and  sta¬ 
tionary  spark-ignition  engines. 

Evap  (where  separate  certification  is  re¬ 
quired). 

241 

(c)  We  will  calculate  adjusted  fees  for 
later  years  based  on  changes  in  the 
Consumer  Price  Index  and  the  number 
of  certificates.  We  will  announce 
adjusted  fees  for  a  given  year  by  January 
31  of  the  preceding  year. 


(1)  We  will  adjust  the  values  specified 
in  paragraph  (b)  of  this  section  for  later 
years  as  follows: 

(i)  Use  the  fee  identified  in 
§  1027.105(b)(3)  through  2014  for 
certification  related  to  evaporative 


emissions  from  nonroad  and  stationary 
engines  when  a  separate  fee  applies  for 
certification  to  evaporative  emission 
standards.  Use  the  following  equation 
starting  with  2015: 


Certificate  FeeCY  = 


lOp  +  L)- 


CPI 

^  1  ‘CV~2 

CPI 

*2006 


_ L169 _ 

J  [(cert  #My_2  +  cert  #MY.3 )  •  0.5] 


Where: 

Certificate  Feecy  =  Fee  per  certificate  for  a 
given  year. 

Op  =  operating  costs  are  all  of  EPA’s 
nonlabor  costs  for  each  category’s 
compliance  program,  including  any  fixed 
costs  associated  with  EPA’s  testing 
laboratory,  as  described  in  paragraph 
(d)(1)  of  this  section. 

L  =  the  labor  costs,  to  be  adjusted  by  the 
Consumer  Price  Index,  as  described  in 
paragraph  (d)(1)  of  this  section. 


CPIcy-2  =  the  Consumer  Price  Index  for  the 
month  of  November  two  years  before  the 
applicable  calendar  year,  as  described  in 
paragraph  (d)(2)  of  this  section. 

CPfcx*.  =  201.8.  This  is  based  on  the  October 
2006  value  of  the  Consumer  Price  Index. 
OH  =  1.169.  This  is  based  on  EPA  overhead, 
which  is  applied  to  all  costs. 
cert#MY-2  =  the  total  number  of  certificates 
issued  for  a  fee  category  in  the  model 
year  two  years  before  the  calendar  year 


for  the  applicable  fees  as  described  in 
paragraph  (d)(3)  of  this  section. 
cert#MY-i  =  the  total  number  of  certificates 
issued  for  a  fee  category  in  the  model 
year  three  years  before  the  calendar  year 
for  the  applicable  fees  as  described  in 
paragraph  (d)(3)  of  this  section. 

(ii)  Use  the  following  equation  for  all 
other  certificates  for  2006  and  later: 


Certificate  FeeCY  = 


|  Op  +  L)  • 


CPI 

v-rlCY-2 

CPI 

*2002 


_ 1.169 _ 

J  [(cert  #MY.2+ cert  #MY.j)- 0.5] 


Where: 

CPI2002  =  180.9.  This  is  based  on  the 

December  2002  value  of  the  Consumer 
Price  Index  as  described  in  paragraph 
(d)(2)  of  this  section. 

(2)  The  fee  for  any  year  will  remain 
at  the  previous  year’s  amount  until  the 


value  calculated  in  paragraph  (c)(1)  of 
this  section  differs  by  at  least  $50  from 
the  amount  specified  for  the  previous 
year. 

(d)  Except  as  specified  in 
§  1027.110(a)  for  motor  vehicles  and 
motor  vehicle  engines,  we  will  use  the 


following  values  to  determine  adjusted 
fees  using  the  equation  in  paragraph  (c) 
of  this  section: 

(1)  The  following  values  apply  for 
operating  costs  and  labor  costs: 


Op  i  L 
$3,322,039  $2,548,110 


Engine  or  Vehicle  Category 


(i)  Light-duty,  medium-duty  passenger,  and  complete  heavy-duty  highway  vehicle  certification 
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Engine  or  Vehicle  Category 

Op 

L 

(ii)  Light-duty,  medium-duty  passenger,  and  complete  heavy-duty  highway  vehicle  in-use  testing . 

2,858,223 

2,184,331 

(iii)  Independent  Commercial  Importers  identified  in  §  1027.105(b)(2)  . 

344,824 

264,980 

(iv)  Highway  motorcycles . . 

225,726 

172,829 

(v)  Heavy-duty  highway  engines  . 

(vi)  Nonroad  compression-ignition  engines  that  are  not  locomotive  or  marine  engines,  and  stationary  compres- 

1,106,224 

1 ,625,680 

sion-ignition  engines  with  per-cylinder  displacement  below  1 0  liters . 

486,401 

545,160 

(vii)  Evaporative  certificates  related  to  nonroad  and  stationary  engines  . 

5,039 

236,670 

(viii)  All  other . 

177,425 

548,081 

(2)  The  applicable  Consumer  Price 
Index  is  based  on  the  values  published 
by  the  Bureau  of  Labor  Statistics  for  all 
U.S.  cities  using  the  “U.S.  city  average” 
area,  “all  items,”  and  “not  seasonally 
adjusted”  numbers  (see  ftp://ftp.bls.gov/ 
pub/special. requests/cpi/cpiai.txt).  For 
example,  we  calculated  the  2006  fees 
using  the  Consumer  Price  Index  for 
November  2004,  which  is  191.0. 

(3)  Fee  categories  for  counting  the 
number  of  certificates  issued  are  based 
on  the  grouping  shown  in  paragraph 
(d)(1)  of  this  section. 

(e)  The  following  example  for 
calculating  the  2006  complete  federal 
heavy  duty  highway  vehicle  fee 
illustrates  the  fee  adjustment: 

Op  =  $1,106,224 
L  =  $1,625,680 
CPI2002  =  180.9 
CPI2004  =  191.0 
cert  #2004  =  131 
cert#2oo3  =  95 

Feeoo  =  [$1,106,224  +  $1,625,680  . 
(191.0/180.9)]  .  1.169/[(131+95)  .  0.5]  = 
$29,200.88 

Assessed  Fee  =  $29,201 

§  1 027.1 1 0  What  special  provisions  apply 
for  certification  related  to  motor  vehicles? 

(a)  We  will  adjust  fees  for  2006  and 
later  years  for  light-duty,  medium-duty 
passenger,  and  complete  heavy-duty 
highway  vehicles  as  follows: 

(1)  California-only  certificates. 
Calculate  adjusted  fees  for  California- 
only  certificates  by  applying  the  light- 
duty,  medium-duty  passenger,  and 
complete  heavy-duty  highway  vehicle 
certification  Op  and  L  values  to  the 
equation  in  §  1027.105(c).  The  total 
number  of  certificates  issued  will  be  the 
total  number  of  California-only  and 
federal  light-duty,  medium-duty 
passenger,  and  complete  heavy-duty 
highway  vehicle  certificates  issued 
during  the  appropriate  model  years. 

(2)  Federal  certificates.  Calculate 
adjusted  fees  for  federal  certificates  with 
the  following  three  steps: 

(i)  Apply  the  light-duty,  medium-duty 
passenger,  and  complete  heavy-duty 
highway  vehicle  certification  Op  and  L 
values  to  the  equation  in  §  1027.105(c) 
to  determine  the  certification  portion  of 
the  light-duty  fee.  The  total  number  of 


certificates  issued  will  be  the  total 
number  of  California-only  and  federal 
light-duty,  medium-duty  passenger  and 
complete  heavy-duty  highway  vehicle 
certificates  issued  during  the 
appropriate  model  years. 

(ii)  Apply  the  ligfit-duty,  medium- 
duty  passenger,  and  complete  heavy- 
duty  highway  vehicle  in-use  testing  Op 
and  L  values  to  the  equation  in 

§  1027.105(c)  to  determine  the  in-use 
testing  portion  of  the  fee.  The  total 
number  of  certificates  issued  will  be  the 
total  number  of  federal  light-duty, 
medium-duty  passenger,  and  complete 
heavy-duty  highway  vehicle  certificates 
issued  during  the  appropriate  model 
years. 

(iii)  Add  the  certification  and  in-use 
testing  portions  determined  in 
paragraphs  (a)(2)(i)  and  (ii)  of  this 
section  to  determine  the  total  light-duty, 
medium-duty  passenger,  and  complete 
heavy-duty  highway  vehicle  fee  for  each 
federal  certificate. 

(b)  For  light-duty  vehicles,  light-duty 
trucks,  medium-duty  passenger 
vehicles,  highway  motorcycles,  and 
complete  heavy-duty  highway  vehicles 
subject  to  exhaust  emission  standards, 
the  number  of  certificates  issued  as 
specified  in  §  1027.105(d)(3)  is  based 
only  on  engine  families  with  respect  to 
exhaust  emissions.  A  separate  fee 
applies  for  each  evaporative  family  for 
heavy-duty  engines. 

(c)  If  you  manufacture  a  heavy-duty 
vehicle  that  another  company  has 
certified  as  an  incomplete  vehicle  such 
that  you  exceed  the  maximum  fuel  tank 
size  specified  by  the  original 
manufacturer  in  the  applicable 
certificate  of  conformity,  you  must 
submit  a  new  application  for 
certification  and  certification  fee  for  the 
vehicle. 

§  1 027.1 1 5  What  special  provisions  apply 
for  certification  related  to  nonroad  and 
stationary  engines? 

(a)  For  spark- ignition  engines  above 
19  kW  that  we  regulate  under  40  CFR 
part  1048  and  for  all  compression- 
ignition  engines,  the  applicable  fee  is 
based  only  on  engine  families  with 
respect  to  exhaust  emissions. 

(b)  For  manufacturers  certifying 
recreational  vehicles  with  respect  to 


both  exhaust  and  evaporative  emission 
standards,  fees  are  determined  using 
one  of  the  following  approaches: 

(1)  If  your  engine  family  includes 
demonstration  of  compliance  with  both 
exhaust  and  evaporative  emission 
standards,  the  applicable  fee  is  based  on 
certification  related  to  the  combined 
family.  No  separate  fee  applies. for 
certification  with  respect  to  evaporative 
emission  standards.  These  are  all 
considered  engine  families  complying 
with  exhaust  emissions  for  determining 
the  number  of  certificates  for  calculating 
fees  for  later  years. 

(2)  If  you  have  separate  families  for 
demonstrating  compliance  with  exhaust 
and  evaporative  emission  standards,  a 
separate  fee  from  the  appropriate  fee 
category  applies  for  each  unique  family. 
Also,  the  number  of  certificates  issued 
as  specified  in  §  1027.105(d)(3)  is  based 
on  a  separate  count  of  emission  families 
for  exhaust  and  evaporative  emissions 
for  each  respective  fee  category. 

(c)  For  manufacturers  certifying  other 
spark-ignition  engines  or  equipment 
with  respect  to  exhaust  and  evaporative 
emission  standards,  a  separate  fee  from 
the  appropriate  fee  category  applies  for 
each  unique  family.  A  single  engine  or 
piece  of  equipment  may  involve 
separate  emission  families  and 
certification  fees  for  exhaust  and 
evaporative  emissions.  Also,  the  number 
of  certificates  issued  as  .specified  in 

§  1027.105(d)(3)  is  based  on  a  separate 
count  of  emission  families  for  exhaust 
and  evaporative  emissions  for  each 
respective  fee  category. 

(d)  For  any  certification  related  to 
evaporative  emissions  from  engines, 
equipment,  or  components  not  covered 
by  paragraph  (a)  through  (c)  of  this 
section,  the  fee  applies  for  each  certified 
product  independent  of  certification  for 
exhaust  emissions,  as  illustrated  in  the 
following  examples: 

(1)  A  fuel  tank  certified  to  meet 
permeation  and  diurnal  emission 
standards  would  count  as  a  single 
family  for  assessing  the  certification  fee 
and  for  calculating  fee  amounts  for 
future  years. 

(2)  If  an  equipment  ihanufacturer 
applies  for  certification  to  generate  or 
use  emission  credits  for  fuel  tanks  and 


Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations 


59187 


fuel  lines,  each  affected  fuel-tank  and 
fuel-line  family  would  count  as  a  single 
family  for  assessing  the  certification  fee 
and  for  calculating  fee  amounts  for 
future  years.  This  fee  applies  whether  or 
not  the  equipment  manufacturer  is 
applying  for  certification  to  demonstrate 
compliance  with  another  emission 
standard,  such  as  running  losses. 

(e)  If  you  certify  fuel  system 
components  under  40  CFR  part  1060,  a 
single  fee  applies  for  each  emission 
family  even  if  those  components  are 
used  with  different  types  of  nonroad  or 
stationary  engines. 

(f)  If  your  application  for  certification 
relates  to  emission  standards  that  apply 
only  in  California,  you  must  pay  the 
same  fee  identified  for  meeting  EPA 
standards. 

(g)  For  marine  compression-ignition 
engines,  if  you  apply  for  a  federal 
certificate  and  an  Annex  VI  certificate 
for  the  same  engine  family,  a  single  fee 
applies  for  the  engine  family  (see  40 
CFR  parts  94  and  1042). 

(h)  If  you  produce  engines  for 
multiple  categories  in  a  single  engine 
family,  a  single  fee  applies  for  the 
engine  family.  For  example,  40  CFR 
60.4210  allows  you  to  produce 
stationary  and  nonroad  compression- 
ignition  engines  in  a  single  engine 
family.  If  the  certification  fee  for  the 
different  types  of  engines  is  different, 
the  fee  that  applies  for  these  engines  is 
based  on  the  emission  standards  to 
which  you  certify  the  engine  family.  For 
example,  if  you  certify  marine  diesel 
engines  to  the  standards  that  apply  to 
land-based  nonroad  diesel  engines 
under  40  CFR  94.912,  the  certification 
fee  is  based  on  the  rate  that  applies  for 
land-based  nonroad  diesel  engines. 

§  1 027.1 20  Can  I  qualify  for  reduced  fees? 

(a)  Eligibility  requirements.  Both  of 
the  following  conditions  must  be  met 
before  you  are  eligible  for  a  reduced  fee: 

(1)  The  certificate  is  to  be  used  for 
sale  of  vehicles  or  engines  within  the 
United  States. 

(2)  The  full  fee  for  an  application  for 
certification  for  a  model  year  exceeds 
1.0%  of  the  aggregate  projected  retail 
sales  price  of  all  vehicles  or  engines 
covered  by  the  certificate. 

(b)  Initial  reduced  fee  calculation.  (1) 
If  the  conditions  of  paragraph  (a)  of  this 
section  are  met,  the  initial  fee  paid  must 
be  $750  or  1.0%  of  the  aggregate 
projected  retail  sales  price  of  all  the 
vehicles  or  engines  to  be  covered  by  the 
certificate,  whichever  is  greater. 

(2)  For  vehicles  or  engines  that  are 
converted  to  operate  on  an  alternative 
fuel  using  as  the  basis  for  the  conversion 
a  vehicle  or  engine  that  is  covered  by  an 
existing  Certificate  of  conformity,  the 


cost  basis  used  in  this  section  must  be 
the  aggregate  projected  retail  value- 
added  to  the  vehicle  or  engine  by  the 
conversion  rather  than  the  full  cost  of 
the  vehicle  or  engine.  For  this  provision 
to  apply,  the  existing  certificate  must 
cover  the  same  sales  area  and  model 
year  as  the  requested  certificate  for  the 
converted  vehicle  or  engine. 

(3)  For  remanufacturing  systems,  the 
cost  basis  used  in  this  section  must  be 
the  aggregate  projected  retail  cost  of  a 
complete  remanufacture,  including  the 
cost  of  the  replacement  components, 
software,  and  assembly. 

(4)  For  ICI  certification  applications, 
the  cost  basis  of  this  section  must  be  the 
aggregate  projected  retail  cost  of  the 
entire  vehicle(s)  or  engine(s),  not  just 
the  value  added  by  the  conversion.  If 
the  vehicles/engines  covered  by  an  ICI 
certificate  are  not  being  offered  for  sale, 
the  manufacturer  shall  use  the  fair  retail 
market  value  of  the  vehicles/engines  as 
the  retail  sale  price  required  in  this 
section.  For  an  ICI  application  for 
certification,  the  retail  sales  price  (or 
fair  retail  market  value)  must  be  based 
on  the  applicable  National  Automobile 
Dealer’s  Association  (NADA)  appraisal 
guide  and/ or  other  evidence  of  the 
actual  market  value. 

(5)  The  aggregate  cost  used  in  this 
section  must  be  based  on  the  total 
projected  sales  of  all  vehicles  and 
engines  under  a  certificate,  including 
vehicles  and  engines  modified  under 
the  modification  and  test  option  in  40 
CFR  85.1509  and  89.609:  The  projection 
of  the  number  of  vehicles  or  engines  to 
be  covered  by  the  certificate  and  their 
projected  retail  selling  price  must  be 
based  on  the  latest  information  available 
at  the  time  of  the  fee  payment. 

(6)  You  may  submit  a  reduced  fee  as 
described  in  this  section  if  it  is 
accompanied  by  a  calculation  of  the  fee 
based  on  the  number  of  vehicles 
covered  and  the  projected  aggregate 
retail  sales  price  as  specified  on  the  fee 
filing  form.  Your  reduced  fee 
calculation  shall  be  deemed  approved 
unless  we  determine  that  the  criteria  of 
this  section  have  not  been  met.  We  may 
make  such  a  determination  either  before 
or  after  issuing  a  certificate  of 
conformity.  If  we  determine  that  the 
requirements  of  this  section  have  not 
been  met,  we  may  deny  future  reduced 
fee  applications  and  require  submission 
of  the  full  fee  payment  until  you 
demonstrate  to  our  satisfaction  that  your 
reduced  fee  submissions  are  based  on 
accurate  data  and  that  final  fee 
payments  are  made  within  45  days  of 
the  end  of  the  model  year. 

(7)  If  we  deny  your  request  for  a 
reduced  fee,  you  must  send  us  the 


appropriate  fee  within  30  days  after  we 
notify  you. 

(c)  Revision  of  the  number  of  vehicles 
or  engines  covered  by  the  certificate.  (1) 
You  must  take  both  of  the  following 
steps  if  the  number  of  vehicles  or 
engines  to  be  produced  or  imported 
under  the  certificate  exceeds  the 
number  indicated  on  the  certificate 
(including  a  certificate  under  which 
modification  and  test  vehicles  are 
imported  under  40  CFR  85.1509  and 
89.609): 

(1)  Request  that  we  revise  the 
certificate  with  a  number  that  indicates 
the  new  projection  of  the  vehicles  or 
engines  to  be  covered  by  the  certificate. 
We  must  issue  the  revised  certificate 
before  the  additional  number  of  vehicles 
or  engines  may  be  sold  or  finally 
imported  into  the  United  States. 

(ii)  Submit  payment  of  1.0%  of  the 
aggregate  projected  retail  sales  price  of 
all  the  additional  vehicles  or  engines. 

(2)  You  must  receive  a  revised 
certificate  before  the  sale  or  final 
importation  of  any  vehicles  or  engines, 
including  modification  and  test 
vehicles,  that  are  not  originally  included 
in  the  certificate  issued  under  paragraph 
(b)  of  this  section,  or  as  indicated  in  a 
revised  certificate  issued  under 
paragraph  (c)(1)  of  this  section.  Such 
vehicles  that  are  sold  or  imported  before 
we  issue  a  revised  certificate  are 
deemed  to  be  not  covered  by  a 
certificate  of  conformity. 

(d)  Final  reduced  fee  calculation  and 
adjustment.  (1)  If  the  initial  fee  payment 
is  less  than  the  final  reduced  fee,  you 
must  pay  the  difference  between  the 
initial  reduced  fee  and  the  final  reduced 
fee  using  the  provisions  of  §1027.130. 
Calculate  the  final  reduced  fee  using  the 
procedures  of  paragraph  (c)  of  this 
section  but  using  actual  production 
figures  rather  than  projections  and 
actual  retail  sales  value  rather  than 
projected  retail  sales  value. 

(2)  You  must  pay  the  difference 
between  the  initial  reduced  fee  and  the 
final  reduced  fee  within  45  days  of  the 
end  of  the  model  year.  The  total  fees 
paid  for  a  certificate  may  not  exceed  the 
applicable  full  fee  specified  in 

§  1027.105.  We  may  void  the  applicable 
certificate  if  you  fail  to  make  a  complete 
payment  within  the  specified  period. 
We  may  also  refuse  to  grant  reduced  fee 
requests  submitted  under  paragraph 
(b)(5)  of  this  section. 

(3)  If  the  initial  fee  payment  exceeds 
the  final  reduced  fee,  you  may  request 
a  refund  using  the  procedures  of 
§1027.125. 

(e)  Records  retention.  You  are  subject 
to  the  applicable  requirements  to 
maintain  records  under  this  chapter.  If 
you  fail  to  maintain  required  records  or 
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provide  them  to  us,  we  may  void  the 
certificate  associated  with  such  records. 
You  must  also  record  the  basis  you  used 
to  calculate  the  projected  sales  and  fair 
retail  market  value  and  the  actual  sales 
and  retail  price  for  the  vehicles  and 
engines  covered  by  each  certificate 
issued  under  this  section.  You  must 
keep  this  information  for  at  least  three 
years  after  we  issue  the  certificate  and 
provide  it  to  us  within  30  days  of  our 
request. 

§  1 027.1 25  Can  I  get  a  refund? 

(a)  We  will  refund  the  total  fee 
imposed  under  this  part  if  you  ask  for 
a  refund  after  failing  to  get  a  certificate 
for  any  reason. 

(b)  If  your  actual  sales  or  the  actual 
retail  prices  in  a  given  year  are  less  than 
you  projected  for  calculating  a  reduced 
fee  under  §  1027.120,  we  will  refund  the 
appropriate  portion  of  the  fee.  We  will 
also  refund  a  portion  of  the  initial 
payment  if  it  exceeds  the  final  fee  for 
the  engines,  vehicles,  or  equipment 
covered  by  the  certificate  application. 

(1)  You  are  eligible  for  a  partial  refund 
related  only  to  a  certificate  used  for  the 
sale  of  engines,  vehicles,  or  equipment 
under  that  certificate  in  the  United 
States. 

(2)  Include  all  the  following  in  your 
request  for  a  partial  refund  of  reduced 
fee  payments: 

(i)  State  that  you  sold  engines, 
vehicles,  or  equipment  under  the 
applicable  certificate  in  the  United 
States. 

(ii)  Identify  the  number  of  engines, 
vehicles,  or  equipment  you  produced  or 
imported  under  the  certificate,  and 
whether  the  engines,  vehicles,  or 
equipment  have  been  sold. 

(iii)  Identify  the  reduced  fee  that  you 
paid  under  the  applicable  certificate. 

(iv)  Identify  the  actual  retail  sales 
price  for  the  engines,  vehicles,  or 
equipment  produced  or  imported  under 
the  certificate. 

(v)  Calculate  the  final  value  of  the 
reduced  fee  using  actual  production 
figures  and  retail  prices. 

(vi)  Calculate  the  refund  amount. 

(c)  We  will  approve  your  request  to 
correct  errors  in  the  amount  of  the  fee. 

(d)  All  refunds  must  be  applied  for 
within  six  months  after  the  end  of  the 
model  year. 

(e)  Send  refund  and  correction 
requests  to  the  Fee  Program  Specialist, 
U.S.  Environmental  Protection  Agency, 
Vehicle  Programs  and  Compliance 
Division,  2000  Traverwood  Dr.,  Ann 
Arbor,  Ml  48105,  online  at 
www.Pay.gov,  or  as  specified  in 
guidance  by  the  Administrator. 

(f)  You  may  request  to  have  refund 
amounts  applied  to  the  amount  due  on 
another  application  for  certification. 


§  1 027.1 30  How  do  I  make  a  fee  payment? 

(a)  Pay  fees  to  the  order  of  the 
Environmental  Protection  Agency  in 
U.S.  dollars  using  any  of  the  following 
methods:  money  order,  bank  draft, 
certified  check,  corporate  check, 
electronic  funds  transfer,  any  method 
available  for  payment  online  at 
www.Pay.gov.,  or  as  specified  in  EPA 
guidance. 

(b)  Send  a  completed  fee  filing  form 
to  the  address  designated  on  the  form 
for  each  fee  payment  or  electronically  at 
www.Pay.gov.,  or  as  provided  in  EPA 
guidance.  These  forms  are  available  on 
the  Internet  at  http://www.epa.gov/otaq/ 
guidance.htm. 

(c)  You  must  pay  the  fee  amount  due 
before  we  will  start  to  process  an 
application  for  certification. 

(d)  If  we  deny  a  reduced  fee,  you  must 
pay  the  proper  fee  within  30  days  after 
we  notify  you  of  our  decision. 

§  1 027.1 35  What  provisions  apply  to  a 
deficient  filing? 

(a)  Any  filing  under  this  part  is 
deficient  if  it  is  not  accompanied  by  a 
completed  fee  filing  form  and  full 
payment  of  the  appropriate  fee. 

(b)  A  deficient  filing  will  be  rejected 
unless  the  completed  form  and  full 
payment  are  submitted  within  a  time 
limit  we  specify.  We  will  not  process  an 
application  for  certification  if  the 
associated  filing  is  deficient. 

§  1 027.1 40  What  reporting  and 
recordkeeping  requirements  apply  under 
this  part? 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  approves  the 
reporting  and  recordkeeping  specified 
in  the  applicable  regulations.  The 
following  items  illustrate  the  kind  of 
reporting  and  recordkeeping  we  require 
for  engines,  vehicles,  and  equipment 
regulated  under  this  part: 

(a)  Filling  out  fee  filing  forms  under 
§1027.130. 

(b)  Retaining  fee  records,  including 
reduced  fee  documentation,  under 
§1027.120. 

(c)  Requesting  refunds  under 
§1027.125. 

§  1 027.1 50  What  definitions  apply  to  this 
subpart? 

The  definitions  in  this  section  apply 
to  this  part.  As  used  in  this  part,  all 
undefined  terms  have  the  meaning  the 
Act  or  the  standard-setting  part  gives  to 
them.  The  definitions  follow: 

Annex  VI  means  MARPOL  Annex  VI, 
which  is  an  annex  to  the  International 
Convention  on  the  Prevention  of 
Pollution  from  Ships,  1973,  as  modified 
by  the  protocol  of  1978  relating  thereto. 
This  is  an  international  treaty  regulating 


disposal  of  waste  products  from  marine 
vessels. 

Application  for  Certification  means  a 
manufacturer’s  submission  of  an 
application  for  certification. 

California-only  certificate  is  a 
certificate  of  conformity  issued  by  EPA 
showing  compliance  with  emission 
standards  established  by  California. 

Federal  certificate  is  a  certificate  of 
conformity  issued  by  EPA  showing 
compliance  with  EPA  emission 
standards  specified  in  one  of  the 
standard-setting  parts  specified  in 
§  1027.101(a). 

Light-duty  means  relating  to  light- 
duty  vehicles  and  light-duty  trucks. 

Manufacturer  has  the  meaning  given 
in  section  216(1)  of  the  Act.  In  general, 
this  term  includes  any  person  who 
manufactures  an  engine,  vehicle,  vessel, 
or  piece  of  equipment  for  sale  in  the 
United  States  or  otherwise  introduces  a 
new  engine,  vehicle,  vessel,  or  piece  of 
equipment  into  commerce  in  the  United 
States.  This  includes  importers  who 
import  such  products  for  resale,  but  not 
dealers. 

Total  number  of  certificates  issued 
means  the  number  of  certificates  for 
which  fees  have  been  paid.  This  term  is 
not  intended  to  represent  multiple 
certificates  that  are  issued  within  a 
single  family  or  test  group. 

Void  has  the  meaning  given  in  40  CFR 
1068.30. 

We  (us,  our)  means  the  Administrator 
of  the  Environmental  Protection  Agency 
and  any  authorized  representatives. 

§  1 027.1 55  What  abbreviations  apply  to 
this  subpart? 

The  following  symbols,  acronyms, 
and  abbreviations  apply  to  this  part: 


CFR  .  Code  of  Federal  Regulations. 

EPA .  U.S.  Environmental  Protection 

Agency. 

Evap  ....  Evaporative  Emissions. 

EVECP  Engine,  vehicle,  and  equipment 

compliance  program. 

ICI  .  Independent  Commercial  Im¬ 

porter. 

U.S .  United  States. 


PART  1033— CONTROL  OF  EMISSIONS 
FROM  LOCOMOTIVES 

■  62.  The  authority  citation  for  part 
1033  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  B — [Amended] 

■  63.  Section  1033.101  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  1 033.1 01  Exhaust  emission  standards. 

***** 

(b)  Emission  standards  for  switch 
locomotives.  Exhaust  emissions  from 


Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations  59189 


your  new  locomotives  may  not  exceed  life  of  the  locomotive.  (Note:  §  1033.901  remanufactured.)  Measure  emissions 
the  applicable  emission  standards  in  .  defines  locomotives  to  be  “new”  when  using  the  applicable  test  procedures 
Table  2  to  this  section  during  the  useful  originally  manufactured  and  when  described  in  subpart  F  of  this  part. 

Table  2  to  §1033.101— Switch  Locomotive  Emission  Standards 


Year  of  original  manufacture 

Tier  of  standards 

Standards  (g/bhp-hr) 

NOx 

PM 

HC 

CO 

1973-2001  . 

Tier  0  . 

11.8 

0.26 

2.10 

8.0 

2002-2004  . 

Tier  1 a  . 

11  0 

0  26 

i  ?n 

2005-2010  . 

Tier  2 a  . 

8  1 

h0  13 

O  RO 

9  4 

2011-2014  . 

Tier  3  . 

5.0 

0.10 

2.4 

2015  or  later . 

Tier  4  . 

*1.3 

0.03 

c0.14 

2.4 

a  Switch  locomotives  subject  to  the  Tier  1  through  Tier  2  emission  standards  must  also  meet  line-haul  standards  of  the  same  tier. 
bThe  PM  standard  for  new  Tier  2  switch  locomotives  is  0.24  g/bhp-hr  until  January  1,  2013. 

c  Manufacturers  may  elect  to  meet  a  combined  NOx+HC  standard  of  1.4  g/bhp-hr  instead  of  the  otherwise  applicable  Tier  4  NOx  and  HC 
standards,  as  described  in  paragraph  0)  of  this  section. 


***** 

■  64.  Section  1033.115  is  amended  by 
adding  and  reserving  paragraph  (f)(2) 
and  revising  paragraph  (g)  to  read  as 
follows: 

§  1 033.1 1 5  Other  requirements. 

***** 

(f)  *  *  * 

(2)  [Reserved] 

(g)  Idle  controls.  All  new  locomotives 
must  be  equipped  with  automatic 
engine  stop/start  as  described  in  this 
paragraph  (g).  All  new  locomotives  must 
be  designed  to  allow  the  engine(s)  to  be 
restarted  at  least  six  times  per  day 
without  causing  engine  damage  that 
would  affect  the  expected  interval 
between  remanufacturing.  Note  that  it  is 
a  violation  of  40  CFR  1068.101(b)(1)  to 
circumvent  the  provisions  of  this 
paragraph  (g). 

(1)  Except  as  allowed  by  paragraph 
(g)(2)  of  this  section,  the  stop/start 
systems  must  shut  off  the  main 
locomotive  engine(s)  after  30  minutes  of 
idling  (or  less). 

(2)  Stop/start  systems  may  restart  or 
continue  idling  for  the  following 
reasons: 

(i)  To  prevent  engine  damage  such  as 
to  prevent  the  engine  coolant  from 
freezing. 

(ii)  To  maintain  air  pressure  for  brakes 
or  starter  system,  or  to  recharge  the 
locomotive  battery. 

(iii)  To  perform  necessary 
maintenance. 

(iv)  To  otherwise  comply  with  federal 
regulations. 

(3)  You  may  ask  to  use  alternate  stop/ 
start  systems  that  will  achieve 
equivalent  idle  control. 

(4)  See  §  1033.201  for  provisions  that 
allow  you  to  obtain  a  separate  certificate 
for  idle  controls. 

(5)  It  is  not  considered  circumvention 
to  allow  a  locomotive  to  idle  to  heat  or 


cool  the  cab,  provided  such  heating  or 
cooling  is  necessary. 
***** 

■  65.  Section  1033.120  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 033.1 20  Emission-related  warranty 
requirements. 

***** 

(b)  Warranty  period.  Except  as 
specified  in  this  paragraph,  the 
minimum  warranty  period  is  one-third 
of  the  useful  life.  Your  emission-related 
warranty  must  be  valid  for  at  least  as 
long  as  the  minimum  warranty  periods 
listed  in  this  paragraph  (b)  in  MW-hrs  of 
operation  (or  miles  for  Tier  0 
locomotives  not  equipped  with  MW-hr 
meters)  and  years,  whichever  comes 
first.  You  may  offer  an  emission-related 
warranty  more  generous  than  we 
require.  The  emission-related  warranty 
for  the  locomotive  may  not  be  shorter 
than  any  published  warranty  you  offer 
without  charge  for  the  locomotive. 
Similarly,  the  emission-related  warranty 
for  any  component  may  not  be  shorter 
than  any  published  warranty  you  offer 
without  charge  for  that  component.  If 
you  provide  an  extended  warranty  to 
individual  owners  for  any  components 
covered  in  paragraph  (c)  of  this  section 
for  an  additional  charge,  your  emission- 
related  warranty  must  cover  those 
components  for  those  owners  to  the 
same  degree.  If  the  locomotive  does  not 
record  MW-hrs,  we  base  the  warranty 
periods  in  this  paragraph  (b)  only  on 
years.  The  warranty  period  begins  when 
the  locomotive  is  placed  into  service,  or 
back  into  service  after  remanufacture. 
***** 

■  66.  Section  1033.135  is  amended  by 
revising  paragraph  (b)(2)(i)  to  read  as 
follows: 

§1033.135  Labeling. 

***** 

(b)  *  *  * 


(2)  *  *  * 

(i)  The  label  must  be  permanent  and 
legible  and  affixed  to  the  locomotive  in 
a  position  in  which  it  will  remain 
readily  visible.  Attach  it  to  a  jocomotive 
chassis  part  necessary  for  normal 
operation  and  not  normally  requiring 
replacement  during  the  service  life  of 
the  locomotive.  You  may  not  attach  this 
label  to  the  engine  or  to  any  equipment 
that  is  easily  detached  from  the 
locomotive.  Attach  the  label  so  that  it 
cannot  be  removed  without  destroying 
or  defacing  the  label.  For  Tier  0  and  Tier 
1  locomotives,  the  label  may  be  made 
up  of  more  than  one  piece,  as  long  as 
all  pieces  are  permanently  attached  to 
the  locomotive. 

*  *  *  *  * 

■  67.  Section  1033.150  is  amended  by 
revising  paragraph,  (b)  and  adding 
paragraph  (m)  to  read  as  follows: 

§1033.150  Interim  provisions. 

***** 

(b)  Idle  controls.  A  locomotive 
equipped  with  an  automatic  engine 
stop/start  system  that  was  originally 
installed  before  January  1,  2009  and  that 
conforms  to  the  requirements  of 
§  1033.115(g)  is  deemed  to  be  covered 
by  a  certificate  of  conformity  with 
respect  to  the  requirements  of 
§  1033.115(g).  Note  that  the  provisions 
of  subpart  C  of  this  part  also  allow  you 
to  apply  for  a  conventional  certificate  of 
conformity  for  such  systems. 
***** 

(m)  Assigned  deterioration  factors. 
The  provisions  of  this  paragraph  (m) 
apply  for  Tier  0  and  Tier  1  locomotives 
to  the  standards  of  this  part  during 
model  years  2008  or  2009. 
Remanufacturers  certifying  such 
locomotives  to  the  standards  of  this  part 
during  these  model  years  may  use  an 
assigned  deterioration  factor  of  0.03  g / 
bhp-hr  for  PM  and  ah  assigned 
deterioration  factor  of  zero  for  other 
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pollutants.  For  purposes  of  determining 
compliance  other  than  for  certification 
or  production-line  testing,  calculate  the 
applicable  in-use  compliance  limits  for 
these  locomotives  by  adjusting  the 
applicable  PM  standards/FELs  upward 
by  0.03  g/bhp-hr. 

Subpart  C — [Amended] 

§  1 033.205  [Amended] 

■  68.  Section  1033.205  is  amended  by 
removing  and  reserving  paragraph  (b). 

■  69.  Section  1033.230  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§1033.230  Grouping  locomotives  into 
engine  families. 

***** 

(f)  During  the  first  six  calendar  years 
after  a  new  tier  of  standards  becomes 
applicable,  remanufactured  engines/ 
locomotives  may  be  included  in  the 
same  engine  family  as  freshly 
manufactured  locomotives,  provided  the 
same  engines  and  emission  controls  are 
used  for  locomotive  models  included  in 
the  engine  family. 

Subpart  D — [Amended] 

■  70.  Section  1033.335  is  amended  by 
revising  paragraph  (g)  introductory  text 
to  read  as  follows: 

§1033.335  Remanufactured  locomotives: 
installation  audit  requirements. 

***** 

(g)  Within  45  calendar  days  of  the  end 
of  each  quarter,  the  remanufacturer 
must  send  the  Designated  Compliance 
Officer  a  report  which  includes  the 
following  information: 
***** 

Subpart  F — [Amended]  - 

■  71.  Section  1033.510  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  1033.510  Auxiliary  power  units. 

If  your  locomotive  is  equipped  with 
an  auxiliary  power  unit  (APU)  that 
operates  during  an  idle  shutdown  mode, 
you  must  account  for  the  APU’s 
emissions  rates  as  specified  in  this 
section,  unless  the  APU  is  part  of  an 
AESS  system  that  was  certified 
separately  from  the  rest  of  the 
locomotive.  This  section  does  not  apply 
for  auxiliary  engines  that  only  provide 
hotel  power. 

***** 

■  72.  Section  1033.515  is  amended  by 
revising  paragraph  (c)(5)  and  by 
redesignating  paragraphs  (f)  and  (g)  as 
paragraphs  (d)  and  (e),  respectively,  to 
read  as  follows. 


§  1 033.51 5  Discrete-mode  steady-state 
emission  tests  of  locomotives  and 
locomotive  engines. 

***** 

(c)  *  *  * 

(5)  Begin  proportional  sampling  of  PM 
emissions  at  the  beginning  of  each 
sampling  period  and  terminate  sampling 
within  +  5  seconds  of  the  specified  time 
in  each  test  mode.  If  the  PM  sample  is 
sufficiently  large,  take  one  of  the 
following  actions  consistent  with  good 
engineering  judgment: 

(i)  Extend  the  sampling  period  up  to 
a  maximum  of  15  minutes. 

(ii)  Use  three  different  dilution  ratios 
for  the  modes:  one  for  both  idle  modes, 
one  for  dynamic  brake  through  notch  5, 
and  one  for  notches  6  through  8. 
***** 

■  73.  Section  1033.530  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  1 033.530  Duty  cycles  and  calculations. 

***** 

(e)  Automated  Start-Stop.  For 
locomotive  equipped  with  features  that 
shut  the  engine  off  after  prolonged 
periods  of  idle,  multiply  the  measured 
idle  mass  emission  rate  over  the  idle 
portion  of  the  applicable  test  cycles  by 
a  factor  equal  to  one  minus  the 
estimated  fraction  reduction  in  idling 
time  that  will  result  in  use  from  the 
shutdown  feature.  Do  not  apply  this 
factor  to  the  weighted  idle  power. 
Application  of  this  adjustment  is  subject 
to  our  approval  if  the  fraction  reduction 
in  idling  time  that  is  estimated  to  result 
from  the  shutdown  feature  is  greater 
than  25  percent.  This  paragraph  (e)  does 
not  apply  if  the  locomotive  is  (or  will 
be)  covered  by  a  separate  certificate  for 
idle  control. 

***** 

Subpart  G — [Amended] 

■  74.  Section  1033.601  is  amended  by 
revising  paragraphs  (c)(1)  and  (c)(3)  to 
read  as  follows: 

§  1 033.601  General  compliance  provisions. 

***** 

(c)  *  *  * 

(1)  The  exemption  provisions  of  40 
CFR  1068.240  (i.e.,  exemptions  for 
replacement  engines)  do  not  apply  for 
domestic  or  imported  locomotives. 

(Note:  You  may  introduce  into 
commerce  freshly  manufactured 
replacement  engines  under  this  part, 
provided  the  locomotives  into  which 
they  are  installed  are  covered  by  a 
certificate  of  conformity.) 
***** 

(3)  The  exemption  provisions  of  40 
CFR  1068.261  (i.e.,  exemptions  for 
delegated  assembly)  do  not  apply  for 


domestic  or  imported  locomotives, 
except  as  specified  in  §  1033.630. 
***** 

■  75.  Section  1033.630  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

§  1 033.630  Staged  assembly  and 
delegated  assembly  exemptions. 

***** 

(b)  Delegated  assembly.  This 
paragraph  (b)  applies  where  the  engine 
manufacturer/remanufacturer  does  not 
complete  assembly  of  the  locomotives 
and  the  engine  is  shipped  after  being 
manufactured  or  remanufactured 
(partially  or  completely).  The  provisions 
of  this  paragraph  (b)  apply  differently 
depending  on  who  holds  the  certificate 
of  conformity  and  the  state  of  the  engine 
when  it  is  shipped.  You  may  request  an 
exemption  under  this  paragraph  (b)  in 
your  application  for  certification,  or  in 
a  separate  submission.  If  you  include 
your  request  in  your  application,  your 
exemption  is  approved  when  we  grant 
your  certificate.  A  manufacturer/ 
remanufacturer  may  request  an 
exemption  under  40  CFR  1068.261 
instead  of  under  this  section. 
***** 

■  76.  Section  1033.640  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 033.640  Provisions  for  repowered  and 
refurbished  locomotives. 

***** 

(b)  A  single  existing  locomotive 
cannot  be  divided  into  parts  and 
combined  with  new  parts  to  create  more 
than  one  remanufactured  locomotive. 
However,  any  number  of  locomotives 
can  be  divided  into  parts  and  combined 
with  new  parts  to  create  more  than  one 
remanufactured  locomotive,  provided 
the  number  of  locomotives  created 
(remanufactured  and  freshly 
manufactured)  does  not  exceed  the 
number  of  locomotives  that  were 
disassembled. 

***** 

■  77.  Section  1033.645  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 033.645  Non-OEM  component 
certification  program. 

***** 

(a)  Applicability.  This  section  applies 
only  for  components  that  are  commonly 
replaced  during  remanufacturing.  It 
does  not  apply  for  other  types  of 
components  that  are  replaced  during  a 
locomotive’s  useful  life,  but  not 
typically  replaced  during 
remanufacture.  Certified  components 
may  be  used  for  remanufacturing  or 
other  maintenance. 
***** 
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Subpart  I — [Amended] 

■  78.  Section  1033.810  is  amended  by 
revising  paragraph  (c)  introductory  text 
to  read  as  follows: 

§  1 033.81 0  In-use  testing  program. 

***** 

(c)  Test  locomotive  selection.  Unless 
we  specify  a  different  option,  select  test 
locomotives  as  specified  in  paragraph 
(c)(1)  of  this  section  (Option  1).  In  no 
case  may  you  exclude  locomotives 
because  of  visible  smoke,  a  history  of 
durability  problems,  or  other  evidence 
of  malmaintenance.  You  may  test  more 
locomotives  than  this  section  requires. 
***** 

Subpart  J — [Amended] 

■  79.  Section  1033.901  is  amended  by 
revising  paragraph  (2)(ii)  of  the 
definition  for  “New”  to  read  as  follows: 

§1033.901  Definitions. 

***** 

New,  *  *  * 

(2)*  *  * 

(ii)  Locomotives  that  are  owned  and 
operated  by  a  small  railroad  and  that 
have  never  been  certified  (i.e., 
manufactured  or  remanufactured  into  a 
certified  configuration)  are  not 
considered  to  become  new  when 
remanufactured.  The  provisions  of 
paragraph  (1)  of  this  definition  apply  for 
locomotives  that  have  previously  been 
remanufactured  into  a  certified 
configuration. 

***** 

PART  1039— CONTROL  OF  EMISSIONS 
FROM  NEW  AND  IN-USE  NONROAD 
COMPRESSION-IGNITION  ENGINES 

■  80.  The  authority  citation  for  part 
1039  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  A — [Amended] 

■  81.  Section  1039.5  is  amended  by 
revising  paragraph  (d)  and  adding 
paragraph  (e)  to  read  as  follows: 

§  1039.5  Which  engines  are  excluded  from 
this  part’s  requirements? 

***** 

(d)  Hobby  engines.  Engines  installed 
in  reduced-scale  models  of  vehicles  that 
are  not  capable  of  transporting  a  person 
are  not  subject  to  the  provisions  of  this 
part  1039. 

(e)  Engines  used  in  recreational 
vehicles.  Engines  certified  to  meet  the 
requirements  of  40  CFR  part  1051  or  are 
otherwise  subject  to  40  CFR  part  1051 
(for  example,  engines  used  in 
snowmobiles  and  all-terrain  vehicles) 


are  not  subject  to  the  provisions  of  this 
part  1039. 

Subpart  B — [Amended] 

■  82.  Section  1039.102  is  amended  by 
revising  paragraph  (g)(4)  to  read  as 
follows: 

§  1 039.1 02  What  exhaust  emission 
standards  and  phase-in  allowances  apply 
for  my  engines  in  model  year  2014  and 
earlier? 

***** 

(g)*  *  * 

(4)  Special  provisions  for  37-56  kW 
engines.  For  engines  at  or  above  37  kW 
and  below  56  kW  from  model  years 
2008  through  2012,  you  must  add 
information  to  the  emission-related 
installation  instructions  to  clarify  the 
equipment  manufacturer's  obligations 
under  §  1039.104(f). 

■  83.  Section  1039.125  is  amended  by 
revising  paragraphs  (a)(2)(i)  and  (a)(3)(i) 
to  read  as  follows: 

§  1 039.1 25  What  maintenance  instructions 
must  I  give  to  buyers? 

***** 

(a)  *  *  * 

(2)  *  *  * 

(i)  For  EGR-related  filters  and  coolers, 
PCV  valves,  crankcase  vent  filters,  and 
fuel  injector  tips  (cleaning  only),  the 
minimum  interval  is  1,500  hours. 
***** 

(3)  *  *  * 

(i)  For  EGR-related  filters  and  coolers, 
PCV  valves,  crankcase  vent  filters,  and 
fuel  injector  tips  (cleaning  only),  the 
minimum  interval  is  1,500  hours. 
***** 

■  84.  Section  1039.135  is  amended  by 
revising  paragraph  (c)(4)  to  read  as 
follows: 

§  1 039.1 35  How  must  I  label  and  identify 
the  engines  I  produce? 

***** 

(c)  *  *  * 

(4)  State  the  power  category  or 
subcategory  from  §  1039.101  or 

§  1039.102  that  determines  the 
applicable  emission  standards  for  the 
engine  family.  For  engines  at  or  above 
37  kW  and  below  56  kW  from  model 
years  2008  through  2012,  and  for 
engines  less  than  8  kW  utilizing  the 
provision  at  §  1039.101(c),  you  must 
state  the  applicable  PM  standard  for  the 
engine  family. 

*  *  *  *  * 

Subpart  G — [Amended] 

■  85.  Section  1039.625  is  amended  as 
follows: 

■  a.  By  revising  paragraph  (d)(1). 


■  b.  By  revising  paragraphs  (e) 
introductory  text,  (e)(1),  and  (e)(3). 

■  c.  By  revising  paragraph  (f)(4). 

■  d.  By  revising  paragraphs  (g)(1) 
introductory  text,  (g)(1)(h),  and 
(g)(l)(iv). 

■  e.  By  revising  paragraph  (g)(2). 

■  f.  By  revising  paragraph  (j). 

■  g.  By  revising  paragraph  (m)(2) 
introductory  text. 

§  1039.625  What  requirements  apply  under 
the  program  for  equipment-manufacturer 
flexibility? 

***** 

(d)  *  *  * 

(1)  If  you  use  the  provisions  of  40  CFR 
1068.105(a)  to  use  up  your  inventories 
of  engines  not  certified  to  new  emission 
standards,  do  not  include  these  units  in 
your  count  of  equipment  with  exempted 
engines  under  paragraph  (b)  of  this 
section.  However,  you  may  include 
these  units  in  your  count  of  total 
equipment  you  produce  for  the  given 
year  for  the  percentage  calculation  in 
paragraph  (b)(1)  of  this  section. 
***** 

(e)  Standards.  If  you  produce 
equipment  with  exempted  engines 
under  this  section,  the  engines  must 
meet  emission  standards  specified  in 
this  paragraph  (e).  Note  that  we  consider 
engines  to  be  meeting  emission 
standards  even  if  they  are  certified  with 
a  family  emission  limit  that  is  higher 
than  the  emission  standard  that  would 
otherwise  apply. 

(1)  If  you  are  using  the  provisions  of 
paragraph  (d)(4)  of  this  section,  engines 
must  meet  the  applicable  Tier  1  or  Tier 
2  emission  standards  described  in 
§89.112. 

***** 

(3)  In  all  other  cases,  engines  at  or 
above  56  kW  and  at  or  below  560  kW 
must  meet  the  appropriate  Tier  3 
standards  described  in  40  CFR  89.112. 
Engines  below  56  kW  and  engines  above 
560  kW  must  meet  the  appropriate  Tier 
2  standards  described  in  40  CFR  89.112. 

(f)  *  *  * 

(4)  An  e-mail  address  and  phone 
number  to  contact  for  further 
information,  or  a  Web  site  that  includes 
this  contact  information. 
***** 

(g)  *  *  * 

(1)  Before  you  use  the  provisions  of 
this  section,  send  the  Designated 
Compliance  Officer  a  written  notice  of 
your  intent,  including: 

*  *  *  •  *  * 

(ii)  The  name,  phone  number  and  e- 
mail  address  of  a  person  to  contact  for 
more  information. 
***** 

(iv)  The  name  and  address  of  each 
company  you  expect  to  produce  engines 
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for  the  equipment  you  manufacture 
under  this  section. 

***** 

(2)  For  each  year  that  you  use  the 
provisions  of  this  section,  send  the 
Designated  Compliance  Officer  a  written 
report  by  March  31  of  the  following 
year.  Identify  the  following  things  in 
your  report: 

(i)  The  total  count  of  units  you  sold 
in  the  preceding  year  for  each  power 
category,  based  on  actual  U.S. -directed 
production  information. 

(ii)  The  percentages  of  U.S. -directed 
production  that  correspond  to  the 
number  of  units  in  each  power  category 
and  the  cumulative  numbers  and 
percentages  of  units  for  all  the  units  you 
have  sold  under  this  section  for  each 
power  category.  You  may  omit  the 
percentage  figures  if  you  include  in  the 
report  a  statement  that  you  will  not  be 
using  the  percent-of-production 
allowances  in  paragraph  (b)(1)  of  this 
section. 

(iii)  The  manufacturer  of  the  engine 
installed  in  the  equipment  you  produce 
under  this  section  if  this  is  different 
than  you  specified  under  paragraph 
(g)(l)(iv)  of  this  section. 
***** 

(j)  Provisions  for  engine 
manufacturers.  As  an  engine 
manufacturer,  you  may  produce 
exempted  engines  as  needed  under  this 
section.  You  do  not  have  to  request  this 
exemption  for  your  engines,  but  you 
must  have  written  assurance  from 
equipment  manufacturers  that  they  need 
a  certain  number  of  exempted  engines 
under  this  section.  Send  us  an  annual 
report  of  the  engines  you  produce  under 
this  section,  as  described  in 

§  1039.250(a).  For  engines  produced 
under  the  provisions  of  paragraph  (a)(2) 
of  this  section,  you  must  certify  the 
engines  under  this  part  1039.  For  all 
other  exempt  engines,  the  engines  must 
meet  the  emission  standards  in 
paragraph  (e)  of  this  section  and  you 
must  meet  all  the  requirements  of  40 
CFR  1068.265.  If  you  show  under  40 
CFR  1068.265(c)  that  the  engines  are 
identical  in  all  material  respects  to 
engines  that  you  have  previously 
certified  to  one  or  more  FELs  above  the 
standards  specified  in  paragraph  (e)  of 
this  section,  you  must  supply  sufficient 
credits  for  these  engines.  Calculate  these 
credits  under  subpart  H  of  this  part 
using  the  previously  certified  FELs  and 
the  alternate  standards.  You  must  meet 
the  labeling  requirements  in  40  CFR 
89.110  or  §  1039.135,  as  applicable,  with 
the  following  exceptions: 


(1)  Add  the  following  statement 
instead  of  the  compliance  statement  in 
40  CFR  89.110(b)(10)  or 

§  1039.135(c)(12),  as  applicable: 

THIS  ENGINE  MEETS  U.S.  EPA 
EMISSION  STANDARDS  UNDER  40 
CFR  1039.625.  SELLING  OR 
INSTALLING  THIS  ENGINE  FOR  ANY 
PURPOSE  OTHER  THAN  FOR  THE 
EQUIPMENT  FLEXIBILITY 
PROVISIONS  OF  40  CFR  1039.625  MAY 
BE  A  VIOLATION  OF  FEDERAL  LAW 
SUBJECT  TO  CIVIL  PENALTY. 

(2)  You  may  omit  the  family  emission 
limits  if  they  are  below  the  emission 
standards. 

***** 

(m)  *  *  * 

(2)  To  apply  for  exemptions  under 
this  paragraph  (m),  send  the  Designated 
Compliance  Officer  a  written  request  as 
soon  as  possible  before  you  are  in 
violation.  In  your  request,  include  the 
following  information: 
***** 

■  86.  Section  1039.626  is  amended  as 
follows: 

■  a.  By  revising  paragraph  (a)(2).  ' 

■  b.  By  revising  paragraph  (a)(9)(ii)(B). 

■  c.  By  revising  paragraph  (a)(9)(iv). 

■  d.  By  revising  paragraph  (b)(1) 
introductory  text. 

■  e.  By  revising  paragraph  (b)(2). 

§  1 039.626  What  special  provisions  apply 
to  equipment  imported  under  the 
equipment-manufacturer  flexibility 
program? 

***** 

(a)  *  *  * 

(2)  Name  an  agent  for  service  located 
in  the  United  States.  Service  on  this 
agent  constitutes  service  on  you  or  any 
of  your  officers  or  employees  for  any 
action  by  EPA  or  otherwise  by  the 
United  States  related  to  the 
requirements  of  this  part. 
***** 

(9)  *  *  * 

(ii)  *  *  * 

(B)  Get  us  to  approve  a  waiver  from 
the  bonding  requirement  if  you  can 
show  that  you  meet  the  asset  thresholds 
described  in  40  CFR  1054.690. 
***** 

(iv)  You  will  forfeit  the  proceeds  of 
the  bond  posted  under  this  section  if 
you  need  to  satisfy  any  U.S. 
administrative  settlement  agreement, 
administrative  final  order  or  judicial 
judgment  against  you  arising  from  your 
violation  of  this  chapter,  or  violation  of 
18  U.S.C.  1001,  42  U.S.C.  7413(c)(2),  or 
other  applicable  provisions  of  the  Clean 
Air  Act. 

***** 


(b)  *  *  * 

(1)  Before  you  use  the  provisions  of 
this  section,  send  the  Designated 
Compliance  Officer  a  written  notice  of 
your  intent,  including:  , 
***** 

(2)  For  each  year  that  you  use  the 
provisions  of  this  section,  send  the 
Designated  Compliance  Officer  a  written 
report  by  March  31  of  the  following 
year.  Include  in  your  report  the  total 
number  of  engines  you  imported  under 
this  section  in  the  preceding  calendar 
year,  broken  down  by  engine 
manufacturer  and  by  equipment 
manufacturer. 

Subpart  I — [Amended] 

■  87.  Section  1039.801  is  amended  by 
revising  the  definition  for  “Designated 
Compliance  Officer”  to  read  as  follows: 

§  1 039.801  What  definitions  apply  to  this 
part? 

***** 

Designated  Compliance  Officer  means 
the  Manager,  Heavy-Duty  and  Nonroad 
Engine  Group  (6405-J),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 


PART  1042— CONTROL  OF  EMISSIONS 
FROM  NEW  AND  IN-USE  MARINE 
COMPRESSION-IGNITION  ENGINES 
AND  VESSELS 

■  88.  The  authority  citation  for  part 
1042  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  A — [Amended] 

■  89.  Section  1042.5  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1042.5  Exclusions. 

***** 

(b)  Hobby  engines.  Engines  installed 
in  reduced-scale  models  of  vessels  that 
are  not  capable  of  transporting  a  person 
are  not  subject  to  the  provisions  of  this 
part  1042. 

Subpart  B — [Amended] 

■  90.  Section  1042.101  is  amended  by 
revising  Table  1  in  paragraph  (a)(3)  to 
read  as  follows: 

§  1 042.1 01  Exhaust  emission  standards. 

(a)  *  *  * 

(3)  *  *  * 


-ft. 
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Table  1  to  §1042.101-—  Tier  3  Standards  for  Category  1  Engines  Below  3700  kW 


Power 
Density  and 
Application 


Displacement 

(L/cyl) 


disp.<  0.9 


disp.<  0.9 
0.9  <  disp.  <1.2 
1.2  <  disp.  <2.5 


Maximum  Model  Year  PM  NOx+HC 

Engine  Power  (g/kW-hr)  (g/kW-hr)b 


Commercial 
engines  with 
kW/L  <  35b 


Commercial 
engines  with 
kW/L  >  35 
and  all 
recreational 
enginesb  2.5  <  disp.  <3.5 

3.5  <  disp.  <  7.0 


a  No  Tier  3  standards  apply  for  commercial  Category  1  engines  at  or  above  3700  kW.  See  §1042. 1(c)  and 
paragraph  (aX6)  of  this  section  for  the  standards  that  apply  for  these  engines. 

b  The  applicable  NOx+HC  standards  specified  for  Tier  2  engines  in  Appendix  I  of  this  part  continue  to 
apply  instead  of  the  values  noted  in  the  table  for  engines  at  or  above  2000  kW.  FELs  for  these  engiens 
may  not  be  higher  than  the  Tier  1  NOx  standard  specified  in  Appendix  I  of  this  part. 


■  91.  Section  1042.107  is  revised  to  read 
as  follows: 

§  1 042.1 07  Evaporative  emission 
standards. 

(a)  There  are  no  evaporative  emission 
standards  for  diesel-fueled  engines,  or 
engines  using  other  nonvolatile  or 
nonliquid  fuels  (for  example,  natural 
gas). 

(b)  If  an  engine  uses  a  volatile  liquid 
fuel,  such  as  methanol,  the  engine’s  fuel 
system  and  the  vessel  in  which  the 
engine  is  installed  must  meet  the 


evaporative  emission  requirements  of  40 
CFR  part  1045  that  apply  with  respect 
to  spark-ignition  engines.  Manufacturers 
subject  to  evaporative  emission 
standards  must  meet  the  requirements 
of  40  CFR  1045.112  as  described  in  40 
CFR  part  1060  and  do  all  the  following 
things  in  the  application  for 
certification: 

(1)  Describe  how  evaporative 
emissions  are  controlled. 

(2)  Present  test  data  to  show  that  fuel 
systems  and  vessels  meet  the 
evaporative  emission  standards  we 


specify  in  this  section  if  you  do  not  use 
design-based  certification  under  40  CFR 
1060.240.  Show  these  figures  before  and 
after  applying  deterioration  factors, 
where  applicable. 

■  92.  Section  1042.115  is  amended  by 
revising  paragraph  (f)(1)  to  read  as 
follows: 

§  1 042.1 1 5  Other  requirements. 


(1)  The  conditions  of  concern  were 
substantially  included  in  the  applicable 
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duty-cycle  test  procedures  described  in  ■  93.  Section  1042.145  is  amended  by  §  1042.145  Interim  provisions, 

subpart  F  of  this  part  (the  portion  during  revising  Table  2  in  paragraph  (f)  to  read  ***** 

which  emissions  are  measured).  as  follows:  ^  *  *  * 

***** 

Table  2  to  §  1042.145— Optional  In-Use  Adjustments  for  the  First  Three  Model  Years  of  the  Tier  4 

Standards 


0  <  hours  <  50%  of  useful  iife  . 
50  <  hours  <  75%  of  useful  life 
hours  >  75%  of  useful  life  ....... 


In-use  adjustments  (g/kW-hr) 


Fraction  of  useful  life  already  used 


For  model 
year  2017  and 
earlier  Tier  4 
NOx  stand¬ 
ards 


For  model 
year  2017  and 
earlier  Tier  4 
PM  standards 


0.3  0.05 
0.4  0.05 
0.5  0.05 


Subpart  G — [Amended] 

§1042.601  [Amended] 

■  94.  Section  1042.601  is  amended  by 
removing  paragraph  (g). 

■  95.  Section  1042.615  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  1 042.61 5  Replacement  engine 
exemption. 

***** 

(a)  This  paragraph  (a)  applies  instead 
of  the  provisions  of  40  CFR 
1068.240(b)(3).  The  prohibitions  in  40 
CFR  1068.101(a)(1)  do  not  apply  to  a 
new  replacement  engine  if  all  the 
following  conditions  are  met: 
***** 

Subpart  I — [Amended] 

■  96.  Section  1042.801  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§1042.801  General  provisions. 

***** 

(f)  Remanufacturing  systems  that 
require  a  fuel  change  or  use  of  a  fuel 
additive  may  be  certified  under  this 
part.  However,  they  are  not  considered 
to  be  “available”  with  respect  to 
triggering  the  requirement  for  an  engine 
to  be  covered  by  a  certificate  of 
conformity  under  §  1042.815.  The 
following  provisions  apply: 

(1)  Only  fuels  and  aaaitives  registered 
under  40  CFR  part  79  may  be  used 
under  this  paragraph  (f). 

(2)  You  must  demonstrate  in  your 
application  that  the  fuel  or  additive  will 
actually  be  used  by  operators,  including 
a  description  of  how  the  vessels  and 
dispensing  tanks  will  be  labeled.  We 
may  require  you  to  provide  the  labels  to 
the  operators. 

(3)  You  fnust  also  describe  analytical 
methods  that  can  be  used  by  EPA  or 


others  to  verify  that  fuel  meets  your 
specifications. 

(4)  You  must  provide  clear 
instructions  to  the  operators  specifying 
that  they  may  only  use  the  specified 
fuel/additive,  label  their  vessels  and 
fuel  dispensing  tanks,  and  keep  records 
of  their  use  of  the  fuel/additive  in  order 
for  their  engine  to  be  covered  by  your 
certificate.  Use  of  the  incorrect  fuel  (or 
fuel  without  the  specified  additive)  or 
any  other  failure  to  comply  with  the 
requirements  of  this  paragraph  is  a 
violation  of  40  CFR  1068.101(b)(1). 
***** 

■  97.  Section  1042.836  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

§  1 042.836  Marine  certification  of 
locomotive  remanufacturing  systems. 

***** 

(a)  Include  the  following  with  your 
application  for  certification  under  40 
CFR  part  92  or  1033  (or  as  an 
amendment  to  your  application): 
***** 

■  98.  A  new  part  1045  is  added  to 
subchapter  U  of  chapter  I  to  read  as 
follows: 

PART  1045— CONTROL  OF  EMISSIONS 
FROM  SPARK-IGNITION  PROPULSION 
MARINE  ENGINES  AND  VESSELS 

Subpart  A — Overview  and  Applicability 

Sec. 

1045.1  Does  this  part  apply  for  my 
products? 

1045.2  Who  is  responsible  for  compliance? 
1045.5  Which  engines  are  excluded  from 

this  part’s  requirements? 

1045.10  How  is  this  part  organized? 

1045.15  Do  any  other  CFR  parts  apply  to 
me? 

1045.20  What  requirements  apply  to  my 
vessels? 

1045.25  How  do  the  requirements  related  to 
evaporative  emissions  apply  to  engines 
and  their  fuel  systems? 


1045.30  Submission  of  information. 

Subpart  B — Emission  Standards  and 

Related  Requirements 

1045.101  What  exhaust  emission  standards 
and  requirements  must  my  engines 
meet? 

1045.103  What  exhaust  emission  standards 
must  my  outboard  and  personal 
watercraft  engines  meet? 

1045.105  What  exhaust  emission  standards 
must  my  sterndrive/inboard  engines 
meet? 

1045.107  What  are  the  not-to-exceed 
emission  standards? 

1045.110  How  must  my  engines  diagnose 
malfunctions? 

1045.112  What  are  the  standards  for 
evaporative  emissions? 

1045.115  What  other  requirements  apply? 

1045.120  What  emission-related  warranty 
requirements  apply  to  me? 

1045.125  What  maintenance  instructions 
must  I  give  to  buyers? 

1045.130  What  installation  instructions 
must  I  give  to  vessel  manufacturers? 

1045.135  How  must  I  label  and  identify  the 
engines  I  produce? 

1045.140  What  is  my  engine’s  maximum 
engine  power? 

1045.145  Are  there  interim  provisions  that 
apply  only  for  a  limited  time? 

Subpart  C — Certifying  Engine  Families 

1045.201  What  are  the  general  requirements 
for  obtaining  a  certificate  of  conformity? 

1045.205  What  must  I  include  in  my 
application? 

1045.210  May  I  get  preliminary  approval 
before  I  complete  my  application? 

1045.220  How  do  I  amend  the  .maintenance 
instructions  in  my  application? 

1045.225  How  do  I  amend  my  application 
for  certification  to  include  new  or 
modified  engines  or  change  an  FEL? 

1045.230  How  do  I  select  engine  families? 

1045.235  What  emission  testing  must  I 
perform  for  my  application  for  a 
certificate  of  conformity? 

1045.240  How  do  I  demonstrate  that  my 
engine  family  complies  with  exhaust 
emission  standards? 

1045.245  How  do  I  determine  deterioration 
factors  from  exhaust  durability  testing? 
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1045.250  What  records  must  I  keep  and 
what  reports  must  I  send  to  EPA? 

1045.255  What  decisions  may  EPA  make 
regarding  my  certificate  of  conformity? 

Subpart  D — Testing  Production-Line 

Engines 

1045.301  When  must  I  test  my  production- 
line  engines? 

1045.305  How  must  I  prepare  and  test  my 
production-line  engines? 

1045.310  How  must  I  select  engines  for 
production-line  testing? 

1045.315  How  do  I  know  when  my  engine 
family  fails  the  production-line  testing 
requirements? 

1045.320  What  happens  if  one  of  my 
production-line  engines  fails  to  meet 
emission  standards? 

1045.325  What  happens  if  an  engine  family 
fails  the  production-line  testing 
requirements? 

1045.330  May  I  sell  engines  from  an  engine 
family  with  a  suspended  certificate  of 
conformity? 

1045.335  How  do  I  ask  EPA  to  reinstate  my 
suspended  certificate? 

1045.340  When  may  EPA  revoke  my 

certificate  under  this  subpart  and  how 
may  I  sell  these  engines  again? 

1045.345  What  production-line  testing 
records  must  I  send  to  EPA? 

1045.350  What  records  must  I  keep? 

Subpart  E — In-Use  Testing 

1045.401  What  testing  requirements  apply 
to  my  engines  that  have  gone  into 
service? 

1045.405  How  does  this  program  work? 

1045.410  How  must  I  select,  prepare,  and 
test  my  in-use  engines? 

1045.415  What  happens  if  in-use  engines 
do  not  meet  requirements? 

1045.420  What  in-use  testing  information 
must  I  report  to  EPA? 

1045.425  What  records  must  I  keep? 

Subpart  F — Test  Procedures 

1045.501  How  do  I  run  a  valid  emission 
test? 

1045.505  How  do  I  test  engines  using 
discrete-mode  or  ramped-modal  duty 
cycles? 

1045.515  What  are  the  test  procedures 
related  to  not-to-exceed  standards? 

1045.520  What  testing  must  I  perform  to 
establish  deterioration  factors? 

Subpart  G — Special  Compliance  Provisions 

1045.601  What  compliance  provisions 
apply  to  these  engines? 

1045.605  What  provisions  apply  to  engines 
already  certified  under  the  motor  vehicle 
or  Large  SI  programs? 

1045.610  What  provisions  apply  to  using 
engines  already  certified  to  Small  SI 
emission  standards? 

1045.620  What  are  the  provisions  for 
exempting  engines  used  solely  for 
competition? 

1045.625  What  requirements  apply  under 
the  Diurnal  Transition  Program? 

1045.630  What  is  the  personal-use 
exemption. 

1045.635  What  special  provisions  apply  for 
small-volume  engine  manufacturers? 


1045.640  What  special  provisions  apply  to 
•  branded  engines?  . 

1045.645  What  special  provisions  apply  for 
converting  an  engine  to  use  an  alternate 
fuel? 

1045.650  Do  delegated-assembly  provisions 
apply  for  marine  engines? 

1045.655  What  special  provisions  apply  for 
installing  and  removing  altitude  kits? 
1045.660  How  do  I  certify  outboard  or 

personal  watercraft  engines  for  use  in  jet 
boats? 

Subpart  H — Averaging,  Banking,  and 
Trading  for  Certification 

1045.701  General  provisions. 

1045.705  How  do  I  generate  and  calculate 
exhaust  emission  credits? 

1045.706  How  do  I  generate  and  calculate 
evaporative  emission  credits? 

1045.710  How  do  I  average  emission 
credits? 

1045.715  How  do  I  bank  emission  credits? 
1045.720  How  do  I  trade  emission  credits? 
1045.725  What  must  I  include  in  my 
application  for  certification? 

1045.730  What  ABT  reports  must  I  send  to 
EPA? 

1045.735  What  records  must  I  keep? 
1045.745  What  can  happen  if  I  do  not 
comply  with  the  provisions  of  this 
subpart? 

Subpart  I — Definitions  and  Other  Reference 
Information 

1045.801  What  definitions  apply  to  this 
part? 

1045.805  What  symbols,  acronyms,  and 
abbreviations  does  this  part  use? 
1045.810  What  materials  does  this  part 
reference? 

1045.815  What  provisions  apply  to 
confidential  information? 

1045.820  How  do  I  request  a  hearing? 
1045.825  What  reporting  and  recordkeeping 
requirements  apply  under  this  part? 

Appendix  I  to  Part  1045 — Summary  of 
Previous  Emission  Standards 

Appendix  II  to  Part  1045 — Duty  Cycles  for 
Propulsion  Marine  Engines 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  A — Overview  and  Applicability 

§  1 045.1  Does  this  part  apply  for  my 
products? 

(a)  Except  as  provided  in  §  1045.5,  the 
regulations  in  this  part  1045  apply  as 
follows: 

(1)  The  requirements  of  this  part 
related  to  exhaust  emissions  apply  to 
new,  spark-ignition  propulsion  marine 
engines  beginning  with  the  2010  model 
year. 

(2)  The  requirements  of  this  part 
related  to  evaporative  emissions  apply 
to  fuel  lines  and  fuel  tanks  used  with 
marine  engines  that  use  a  volatile  liquid 
fuel  (such  as  gasoline)  as  specified  in  40 
CFR  part  1045.112.  This  includes  fuel 
lines  and  fuel  tanks  used  with  auxiliary 
marine  engines.  This  also  includes 


portable  marine  fuel  tanks  and 
associated  fuel  lines. 

(b)  We  specify  optional  standards  for 
certifying  sterndrive/inboard  engines 
before  the  2010  model  year  in 

§  1045.145(a).  Engines  certified  to  these 
standards  are  subject  to  all  the 
requirements  of  this  part  as  if  these 
optional  standards  were  mandatory. 

(c)  See  40  CFR  part  91  for 
requirements  that  apply  to  outboard  and 
personal  watercraft  engines  not  yet 
subject  to  the  requirements  of  this  part 
1045. 

(d)  The  provisions  of  §§  1045.620  and 
1045.801  apply  for  new  engines  used 
solely  for  competition  beginning 
January  1,  2010. 

§  1 045.2  Who  is  responsible  for 
compliance? 

The  requirements  and  prohibitions  of 
this  part  apply  to  manufacturers  of 
engines  and  fuel-system  components  as 
described  in  §  1045.1.  The  requirements 
of  this  part  are  generally  addressed  to 
manufacturers  subject  to  this  part’s 
requirements.  The  term  “you”  generally 
means  the  certifying  manufacturer.  For 
provisions  related  to  exhaust  emissions, 
this  generally  means  the  engine 
manufacturer,  especially  for  issues 
related  to  certification  (including 
production-line  testing,  reporting,  etc.). 
For  provisions  related  to  certification 
with  respect  to  evaporative  emissions, 
this  generally 'means  the  vessel 
manufacturer.  Vessel  manufacturers 
must  meet  applicable  requirements  as 
described  in  §  1045.20.  Engine 
manufacturers  must  meet  requirements 
related  to  evaporative  emissions  as 
described  in  §  1045.25. 

§  1 045.5  Which  engines  are  excluded  from 
this  part’s  requirements? 

(a)  Auxiliary  engines.  The  exhaust 
emission  standards  of  this  part  do  not 
apply  to  auxiliary  marine  engines.  See 
40  CFR  part  90,  1048,  or  1054  for  the 
exhaust  emission  standards  that  apply. 
Evaporative  emission  standards  apply  as 
specified  in  §  1045.112. 

(b)  Hobby  engines  and  vessels.  This 
part  does  not  apply  with  respect  to 
reduced-scale  models  of  vessels  that  are 
not  capable  of  transporting  a  person. 

(c)  Large  natural  gas  engines. 
Propulsion  marine  engines  powered  by 
natural  gas  with  maximum  engine 
power  at  or  above  250  kW  are  deemed 
to  be  compression-ignition  engines. 
These  engines  are  therefore  subject  to  all 
the  requirements  of  40  CFR  part  1042 
instead  of  this  part  even  if  they  would 
otherwise  meet  the  definition  of  “spark- 
ignition”  in  §  1045.801. 
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This  part  1045  is  divided  into  the 
following  subparts: 

(a)  Subpart  A  of  this  part  defines  the 
applicability  of  this  part  1045  and  gives 
an  overview  of  regulatory  requirements. 

(b)  Subpart  B  of  this  part  describes  the 
emission  standards  and  other 
requirements  that  must  be  met  to  certify 
engines  under  this  part  1045.  Note  that 
§  1045.145  discusses  certain  interim 
requirements  and  compliance 
provisions  that  apply  only  for  a  limited 
time. 

(c)  Subpart  C  of  this  part  describes 
how  to  apply  for  a  certificate  of 
conformity. 

(d)  Subpart  D  of  this  part  describes 
general  provisions  for  testing 
production-line  engines. 

(e)  Subpart  E  of  this  part  describes 
general  provisions  for  testing  in-use 
engines. 

(f)  Subpart  F  of  this  part  describes 
how  to  test  your  engines  (including 
references  to  other  parts  of  the  Code  of 
Federal  Regulations). 

(g)  Subpart  G  of  this  part  and  40  CFR 
part  1068  describe  requirements, 
prohibitions,  and  other  provisions  that 
apply  to  engine  manufacturers,  vessel 
manufacturers,  owners,  operators, 
rebuilders,  and  all  others. 

(h)  Subpart  H  of  this  part  describes 
how  you  may  generate  and  use  exhaust 
and  evaporative  emission  credits  to 
certify  your  engines  and  vessels. 

(i)  Subpart  I  of  this  part  contains 
definitions  and  other  reference 
information. 

§  1045.15  Do  any  other  CFR  parts  apply  to 
me? 

(a)  Part  1060  of  this  chapter  describes 
standards  and  procedures  that  apply  for 
controlling  evaporative  emissions  from 
engines  fueled  by  gasoline  or  other 
volatile  liquid  fuels  and  the  associated 
fuel  systems.  See  §  1045.112  for 
information  about  how  that  part  applies. 

(b)  Part  1065  of  this  chapter  describes 
procedures  and  equipment 
specifications  for  testing  engines  to 
measure  exhaust  emissions.  Subpart  F 
of  this  part  1045  describes  how  to  apply 
the  provisions  of  part  1065  of  this 
chapter  to  determine  whether  engines 
meet  the  exhaust  emission  standards  in 
this  part. 

(c)  The  requirements  and  prohibitions 
of  part  1068  of  this  chapter  apply  to 
everyone,  including  anyone  who 
manufactures,  imports,  installs,  owns, 
operates,  or  rebuilds  any  of  the  engines 
subject  to  this  part  1045,  or  vessels 
powered  by  these  engines.  Part  1068  of 
this  chapter  describes  general 
provisions,  including  these  seven  areas: 


engine  manufacturers,  vessel 
manufacturers,  and  others. 

(2)  Rebuilding  and  other  aftermarket 
changes. 

(3)  Exclusions  and  exemptions  for 
certain  engines. 

(4)  Importing  engines. 

(5)  Selective  enforcement  audits  of 
your  production. 

(6)  Defect  reporting  and  recall. 

(7)  Procedures  for  hearings. 

(d)  Other  parts  of  this  chapter  apply 
if  referenced  in  this  part  1045. 

§  1045.20  What  requirements  apply  to  my 
vessels? 

(a)  If  you  manufacture  vessels  with 
engines  certified  to  the  exhaust 
emission  standards  in  this  part,  your 
vessels  must  meet  all  emission 
standards  with  the  engine  and  fuel 
system  installed. 

(b)  You  may  need  to  certify  your 
vessels  or  fuel  systems  as  described  in 
40  CFR  1060.1  and  1060.601.  If  you 
produce  vessels  subject  to  this  part 
without  obtaining  a  certificate,  you  must 
still  meet  the  requirements  of  40  CFR 
1060.101(e)  and  (f)  and  keep  records  as 
described  in  40  CFR  1060.210. 

(c)  You  must  identify  and  label 
vessels  you  produce  under  this  section 
consistent  with  the  requirements  of 

§  1045.135  and  40  CFR  part  1060. 

(d)  You  must  follow  all  emission- 
related  installation  instructions  from  the 
certifying  manufacturers  as  described  in 
§1045.130  and  40  CFR  1068.105.  If  you 
do  not  follow  the  installation 
instructions,  we  may  consider  your 
vessel  to  be  not  covered  by  the 
certificates  of  conformity.  Introduction 
of  such  vessels  into  U.S.  commerce 
violates  40  CFR  1068.101. 

§  1 045.25  How  do  the  requirements  related 
to  evaporative  emissions  apply  to  engines 
and  their  fuel  systems? 

(a)  Engine  manufacturers  must 
provide  the  installation  instructions 
required  by  §  1045.130  to  the  ultimate 
purchasers  of  the  engine.  These 
instructions  may  be  combined  with  the 
maintenance  instructions  required  by 
§1045.125. 

(b)  Engines  sold  with  attached  fuel 
lines  or  installed  fuel  tanks  must  be 
covered  by  the  appropriate  certificates 
of  conformity  issued  under  40  CFR  part 
1060. 

(c)  Fuel  lines  intended  to  be  used 
with  new  engines  and  new  portable 
marine  fuel  tanks  must  be  certified  to 
the  applicable  requirements  of  40  CFR 
part  1060.  Similarly,  fuel  tanks  intended 
to  be  used  with  new  enignes  must  be 
certified  to  the  applicable  requirements 
of  40  CFR  part  1060. 


certified  under  this  part  1045  must 
follow  the  certifying  manufacturer’s 
emission-related  installation 
instructions  (see  §  1045.130  and  40  CFR 
1068.105). 

§1045.30  Submission  of  information. 

(a)  This  part  includes  various 
requirements  to  record  data  or  other 
information.  Refer  to  §  1045.825  and  40 
CFR  1068.25  regarding  recordkeeping 
requirements.  If  recordkeeping 
requirements  are  not  specified,  store 
these  records  in  any  format  and  on  any 
media  and  keep  them  readily  available 
for  one  year  after  you  send  an  associated 
application  for  certification,  or  one  year 
after  you  generate  the  data  if  they  do  not 
support  an  application  for  certification. 
You  must  promptly  send  us  organized, 
written  records  in  English  if  we  ask  for 
them.  We  may  review  them  at  any  time. 

(b)  The  regulations  in  §  1045.255  and 
40  CFR  1068.101  describe  your 
obligation  to  report  truthful  and 
complete  information  and  the 
consequences  of  failing  to  meet  this 
obligation.  This  includes  information 
not  related  to  certification. 

(c)  Send  all  reports  and  requests  for 
approval  to  the  Designated  Compliance 
Officer  (see  §  1045.801). 

(d)  Any  written  information  we 
require  you  to  send  to  or  receive  from 
another  company  is  deemed  to  be  a 
required  record  under  this  section.  Such 
records  are  also  deemed  to  be 
submissions  to  EPA.  We  may  require 
you  to  send  us  these  records  whether  or 
not  you  are  a  certificate  holder. 

Subpart  B — Emission  Standards  and 
Related  Requirements 

§  1 045.1 01  What  exhaust  emission 
standards  and  requirements  must  my 
engines  meet? 

(a)  You  must  show  that  your  engines 
meet  the  following  requirements: 

(1)  Outboard  and  personal  watercraft 
engines  must  meet  the  exhaust  emission 
standards  specified  in  §  1045.103. 

(2)  Sterndrive/inboard  engines  must 
meet  the  exhaust  emission  standards 
specified  in  §  1045.105.  You  may 
optionally  meet  these  standards  earlier 
than  we  require,  as  specified  in 

§  1045.145(h). 

(3)  Sterndrive/inboard  engines  must 
meet  the  engine-diagnostic  requirements 
in  §1045.110. 

(4)  All  engines  must  meet  the 
requirements  in  §  1045.115. 

(b)  It  is  important  that  you  read 

§  1045.145  to  determine  if  there  are 
other  interim  requirements  or  interim 
compliance  provisions  that  apply  for  a 
limited  time. 
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§  1 045.1 03  What  exhaust  emission 
standards  must  my  outboard  and  personal 
watercraft  engines  meet? 

(a)  Duty-cycle  emission  standards. 
Starting  in  the  2010  model  year,  exhaust 

TAgLE  1  to  §  1045.103— Emission 


emissions  from  your  outboard  and 
personal  watercraft  engines  may  not 
exceed  emission  standards  as  follows: 


(1)  Measure  emissions  using  the 
applicable  steady-state  test  procedures 
described  in  subpart  F  of  this  part. 

(2)  The  exhaust  emission  standards 
from  the  following  table  appfy: 


Standards  for  Outboard  and  Personal  Watercraft  Engines  (g/kW-hr) 


Pollutant 

Power 1 

Emission  standard 

HC  +  NOx  . 

P  <  4.3  kW . 

30.0 

P  >  4.3  kW  . 

2.1  +  0.09  x  (151  +  557/P0  9) 

CO  . 

P  <  40  kW . 

500  -  5.0  x  P 

P  >  40  kW  . 

300 

1  Power  (P)  =  maximum  engine  power  for  the  engine  family,  in  kilowatts  (kW). 


(3)  For  engines  whose  standard 
depends  on  maximum  engine  power, 
round  the  calculated  HC+NOx  emission 
standard  to  the  nearest  0.1  g/kW-hr; 
round  the  calculated  CO  emission 
standard  to  the  nearest  g/kW-hr. 
Determine  maximum  engine  power  for 
the  engine  family  as  described  in 
§1045.140. 

(b)  Averaging,  banking,  and  trading. 
You  may  generate  or  use  emission 
credits  under  the  averaging,  banking, 
and  trading  (ABT)  program  described  in 
subpart  H  of  this  part  for  demonstrating 
compliance  with  HC+NOx  emission 
standards.  For  CO  emissions,  you  may 
generate  or  use  emission  credits  for 
averaging  as  described  in  subpart  H  of 
this  part,  but  not  for  banking  or  trading. 
To  generate  or  use  emission  credits,  you 
must  specify  a  family  emission  limit  for 
each  pollutant  you  include  in  the  ABT 
program  for  each  engine  family.  These 
family  emission  limits  serve  as  the 
emission  standards  for  the  engine  family 
with  respect  to  all  required  testing 
instead  of  the  standards  specified  in  this 
section.  An  engine  family  meets 
emission  standards  even  if  its  family 
emission  limit  is  higher  than  the 
standard,  as  long  as  you  show  that  the 
whole  averaging  set  of  applicable  engine 
families  meets  the  emission  standards 
using  emission  credits  and  the  engines 
within  the  family  meet  the  family 
emission  limit.  The  following  FEL  caps 
apply: 

(1)  For  engines  with  maximum  engine 
power  at  or  below  4.3  kW,  the 
maximum  value  of  the  family  emission 
limit  for  HC+NOx  is  81.0  g/kW-hr.  For 
all  other  engines,  the  maximum  value  of 
the  family  emission  limit  for  HC+NOx  is 
defined  by  the  following  formula,  with 
results  rounded  to  thenearest  0.1  g/kW- 
hr: 

FEL..*.,*.  =6.0+0.25  fl51  +  pJ1 

(2)  For  engines  with  maximum  engine 
power  above  40  kW,  the  maximum 


value  of  the  family  emission  limit  for 
CO  is  450  g/kW-hr.  For  all  other 
engines,  the  maximum  value  is  defined 
by  the  following  formula,  with  results 
rounded  to  the  nearest  g/kW-hr: 
FELmax.co  =  650  -  5.0  x  P 

(c)  Not-to-exceed  emission  standards. 
Exhaust  emissions  may  not  exceed  the 
not-to-exceed  standards  specified  in 
§1045.107. 

(d)  Fuel  types.  The  exhaust  emission 
standards  in  this  section  apply  for 
engines  using  the  fuel  type  on  which  the 
engines  in  the  engine  family  are 
designed  to  operate.  You  must  meet.the 
numerical  emission  standards  for 
hydrocarbons  in  this  section  based  on 
the  following  types  of  hydrocarbon 
emissions  for  engines  powered  by  the 
following  fuels: 

(1)  Alcohol-fueled  engines:  THCE 
emissions. 

(2)  Natural  gas-fueled  engines:  NMHC 
emissions. 

(3)  Other  engines:  THC  emissions. 

(e)  Useful  life.  Your  engines  must 
meet  the  exhaust  emission  standards  in 
paragraphs  (a)  through  (c)  of  this  section 
over  the  full  useful  life  as  follows: 

(1)  For  outboard  engines,  the 
minimum  useful  life  is  350  hours  of 
engine  operation  or  10  years,  whichever 
comes  first. 

(2)  For  personal  watercraft  engines, 
the  minimum  useful  life  is  350  hours  of 
engine  operation  or  5  years,  whichever 
comes  first. 

(3)  You  must  specify  a  longer  useful 
life  in  terms  of  hours  for  the  engine 
family  if  the  average  service  life  of  your 
vehicles  is  longer  than  the  minimum 
value,  as  follows: 

(i)  Except  as  allowed  by  paragraph 
(e)(3)(ii)  of  this  section,  your  useful  life 
(in  hours)  may  not  be  less  than  either  of 
the  following: 

(A)  Your  projected  operating  life  from 
advertisements  or  other  marketing 
materials  for  any  engines  in  the  engine 
family. 

(B)  Your  basic  mechanical  warranty 
for  any  engines  in  the  engine  family. 


(ii)  Your  useful  life  may  be  based  on 
the  average  service  life  of  vehicles  ih  the 
engine  family  if  you  show  that  the 
average  service  life  is  less  than  the 
useful  life  required  by  paragraph 
(e)(3)(i)  of  this  section,  but  more  than 
the  minimum  useful  life  (350  hours  of 
engine  operation).  In  determining  the 
actual  average  service  life  of  vehicles  in 
an  engine  family,  we  will  consider  all 
available  information  and  analyses. 
Survey  data  is  allowed  but  not  required 
to  make  this  showing. 

(f)  Applicability  for  testing.  The  duty- 
cycle  emission  standards  in  this  subpart 
apply  to  all  testing  performed  according 
to  the  procedures  in  §  1045.505, 
including  certification,  production-line, 
and  in-use  testing.  The  not-to-exceed 
standards  apply  for  all  testing 
performed  according  to  the  procedures 
of  subpart  F  of  this  part. 

§  1 045.1 05  What  exhaust  emission 
standards  must  my  sterndrive/inboard 
engines  meet? 

(a)  Duty-cycle  emission  standards. 
Starting  in  the  2010  model  year,  exhaust 
emissions  from  your  sterndrive/inboard 
engines  may  not  exceed  emission 
standards  as  follows: 

(1)  Measure  emissions  using  the 
applicable  steady-state  test  procedures 
described  in  subpart  F  of  this  part. 

(2)  For  conventional  sterndrive/ 
inboard  engines,  the  HC+NOx  emission 
standard  is  5.0  g/kVV-hr  and  the  CO 
emission  standard  is  75.0  g/kW-hr. 

(3)  The  exhaust  emission  standards 
from  the  following  table  apply  for  high- 
performance  engines: 


Table  1  to  §1045.105— Emission 
Standards  for  High-Perform¬ 
ance  Engines  (g/kW-hr) 


Model 

year 

Power  1 

HC+NOx 

CO 

2010  .... 

P<  485  kW 

20.0 

350 

P>  485  kW 

25.0 

350 

I 
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Table  1  to  §1045.105 — Emission 
Standards  for  High-Perform¬ 
ance  Engines  (g/kW-hr)— Contin¬ 
ued 


Model 

year 

Power  1 

HC+NOx 

CO 

2011+  .. 

P<  485  kW 

16.0 

350 

P>  485  kW 

22.0 

350 

1  Power  (P)  =  maximum  engine  power  in 
kilowatts  (kW). 

(b)  Averaging,  banking,  and  trading. 
You  may  not  generate  or  use  emission 
credits  for  high-performance  engines. 

You  may  generate  or  use  emission 
credits  under  the  averaging,  banking, 
and  trading  (ABT)  program  described  in 
subpart  H  of  this  part  for  demonstrating 
compliance  with  HC+NOx  and  CO 
emission  standards  for  conventional 
sterndrive-inboard  engines.  To  generate 
or  use  emission  credits,  you  must 
specify  a  family  emission  limit  for  each 
pollutant  you  include  in  the  ABT 
program  for  each  engine  family.  These 
family  emission  limits  serve  as  the 
emission  standards  for  the  engine  family 
with  respect  to  all  required  testing 
instead  of  the  standards  specified  in  this 
section.  An  engine  family  meets 
emission  standards  even  if  its  family 
emission  limit  is  higher  than  the 
standard,  as  long  as  you  show  that  the 
whole  averaging  set  of  applicable  engine 
families  meets  the  emission  standards 
using  emission  credits  and  the  engines 
within  the  family  meet  the  family 
emission  limit.  Family  emission  limits 
for  conventional  sterndrive/inboard 
engines  may  not  be  higher  than  16.0  g/ 
kW-hr  for  HC+NOx  and  150  g/kW-hr  for 
CO  except  as  specified  in  §  1045.145(c). 

(c)  Not-to-exceed  emission  standards. 
Exhaust  emissions  may  not  exceed  the 
not-to-exceed  standards  specified  in 

§  1045.107  for  conventional  stern  drive/ 
inboard  engines.  These  standards  do  not 
apply  for  high-performance  engines. 

(d)  Fuel  types.  The  exhaust  emission 
standards  in  this  section  apply  for 
engines  using  the  fuel  type  on  which  the 
engines  in  the  engine  family  are 
designed  to  operate.  You  must  meet  the 
numerical  emission  standards  for 
hydrocarbons  in  this  section  based  on 
the  following  types  of  hydrocarbon 
emissions  for  engines  powered  by  the 
following  fuels: 

(1)  Alcohol-fueled  engines:  THCE 
emissions. 

(2)  Natural  gas-fueled  engines:  NMHC 
emissions. 

(3)  Other  engines:  THC  emissions. 

(e)  Useful  life.  Your  engines  must 
meet  the  exhaust  emission  standards  in 
paragraphs  (a)  through  (c)  of  this  section 
over  their  full  useful  life,  as  follows: 


(1)  For  high-performance  engines  with 
maximum  engine  power  above  485  kW, 
the  useful  life  is  50  hours  of  operation 
or  1  year,  whichever  comes  first.  For 
high-performance  engines  with 
maximum  engine  power  at  or  below  485 
kW,  the  useful  life  is  150  hours  of 
operation  or  3  years,  whichever  comes 
first. 

(2)  For  conventional  sterndrive/ 
inboard  engines,  the  minimum  useful 
life  is  480  hours  of  operation  or  ten 
years,  whichever  comes  first.  However, 
you  may  request  in  your  application  for 
certification  that  we  approve  a  shorter 
useful  life  for  an  engine  family.  We  may 
approve  a  shorter  useful  life,  in  hours  of 
engine  operation  but  not  in  years,  if  we 
determine  that  these  engines  will  rarely 
operate  longer  than  the  shorter  useful 
life.  If  engines  identical  to  those  in  the 
engine  family  have  already  been 
produced  and  are  in  use,  your 
demonstration  must  include 
documentation  from  such  in-use 
engines.  In  other  cases,  your 
demonstration  must  include  an 
engineering  analysis  of  information 
equivalent  to  such  in-use  data,  such  as 
data  from  research  engines  or  similar 
engine  models  that  are  already  in 
production.  Your  demonstration  must 
also  include  any  overhaul  interval  that 
you  recommend,  any  mechanical 
warranty  that  you  offer  for  the  engine  or 
its  components,  and  any  relevant 
customer  design  specifications.  Your 
demonstration  may  include  any  other 
relevant  information.  The  useful  life 
value  may  not  be  shorter  than  any  of  the 
following: 

(i)  150  hours  of  operation. 

(ii)  Your  recommended  overhaul 
interval. 

(iii)  Your  mechanical  warranty  for  the 
engine. 

(3)  You  must  specify  a  longer  useful 
life  for  conventional  sterndrive/inboard 
engines  in  terms  of  hours  if  the  average 
service  life  of  engines  from  the  engine 
family  is  longer  than  the  minimum 
useful  life  value,  as  follows: 

(i)  Except  as  allowed  by  paragraph 
(e)(3)(ii)  of  this  section,  your  useful  life 
(in  hours)  may  not  be  less  than  either  of 
the  following: 

(A)  Your  projected  operating  life  from 
advertisements  or  other  marketing 
materials  for  any  engines  in  the  engine 
family. 

(B)  Your  basic  mechanical  warranty 
for  any  engines  in  the  engine  family. 

(ii)  Your  useful  life  may  be  baseci  on 
the  average  service  life  of  engines  in  the 
engine  family  if  you  show  that  the 
average  service  life  is  less  than  the 
useful  life  required  by  paragraph 
(e)(3)(i)  of  this  section,  but  more  than 
the  minimum  useful  life  (480  hours  of 


engine  operation).  In  determining  the 
actual  average  service  life  of  engines  in 
an  engine  family,  we  will  consider  all 
available  information  and  analyses. 
Survey  data  is  allowed  but  not  required 
to  make  this  showing. 

(f)  Applicability  for  testing.  The*duty- 
cycle  emission  standards  in  this  section 
apply  to  all  testing  performed  according 
to  the  procedures  in  §  1045.505, 
including  certification,  production-line, 
and  in-use  testing.  The  not-to-exceed 
standards  apply  for  all  testing 
performed  according  to  the  procedures 
of  subpart  F  of  this  part. 

§  1 045.1 07  What  are  the  not-to-exceed 
emission  standards? 

Not-to-exceed  emission  standards 
apply  as  follows: 

(a)  Measure  emissions  using  the  not- 
to-exceed  procedures  in  subpart  F  of 
this  part: 

(b)  Determine  the  not-to-exceed 
standard,  rounded  to  the  same  number 
of  decimal  places  as  the  emission 
standard  in  Table  1  to  this  section  from 
the  following  equation: 

Not-to-exceed  standard  =  (STD)  x  (M) 
Where: 

STD  =  The  standard  specified  in  paragraph 
(a)  of  this  section  if  you  certify  without 
using  ABT  for  that  pollutant;  or  the  FEL 
for  that  pollutant  if  you  certify  using 
ABT. 

M  =  The  NTE  multiplier  for  that  pollutant, 
as  defined  in  paragraphs  (c)  through  (e) 
of  this  section. 

(c)  For  engines  equipped  with  a 
catalyst,  use  NTE  multipliers  from  the 
following  table  across  the  applicable 
zone  specified  in  §  1045.515: 

Table  1  to  §  1045.107— NTE  Multi- 


PLIERS  FOR 

Engines 

Catalyst-Equipped 

Pollutant 

Subzone  1 

Subzone  2 

HC+NOx  . 

1.50  ! 

1.00 

CO  . 

N/A 

1.00 

(d)  For  two-stroke  engines  not 
equipped  with  a  catalyst,  use  an  NTE 
multiplier  of  1.2  for  HC+NOx  and  CO. 
Compare  the  weighted  value  specified 
in  §  1045.515(c)(5)  to  the  NTE  standards 
specified  in  paragraph  (b)  of  this 
section. 

(e)  For  engines  not  covered  by 
paragraphs  (c)  and  (d)  of  this  section, 
use  the  NTE  multipliers  from  the 
following  table  across  the  applicable 
zone  specified  in  §  1045.515: 
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Table  2  to  §  1045.107— NTE  Multi¬ 
pliers  for  Four-Stroke  Engines 
without  Catalysts 


Pollutant 

Subzone  1 

Subzone  2 

HC+NOx  . 

1.40 

1.60 

CO  . 

1.50 

1.50 

§1045.110  How  must  my  engines 
diagnose  malfunctions? 

The  following  engine-diagnostic 
requirements  apply  for  engines 
equipped  with  three-way  catalysts  and 
closed-loop  control  of  air-fuel  ratios: 

(a)  Equip  your  engines  with  a 
diagnostic  system.  Equip  each  engine 
with  a  diagnostic  system  that  will  detect 
significant  malfunctions  in  its  emission 
control  system  using  one  of  the 
following  protocols: 

(1)  If  your  emission  control  strategy 
depends  on  maintaining  air-fuel  ratios 
at  stoichiometry,  an  acceptable 
diagnostic  design  would  identify  a 
malfunction  whenever  the  air-fuel  ratio 
does  not  cross  stoichiometry  for  one 
minute  of  intended  closed-loop 
operation.  You  may  use  other  diagnostic 
strategies  if  we  approve  them  in 
advance. 

(2)  If  the  protocol  described  in 
paragraph  (a)(1)  of  this  section  does  not 
apply  to  your  engine,  you  must  use  an 
alternative  approach  that  we  approve  in 
advance.  Your  alternative  approach 
must  generally  detect  when  the 
emission  control  system  is  not 
functioning  properly. 

(3)  Diagnostic  systems  approved  by 
the  California  Air  Resources  Board  for 
use  with  sterndrive/ inboard  engines 
fully  satisfy  the  requirements  of  this 
section. 

(b)  Use  a  malfunction  indicator.  The 
malfunction  indicator  must  be  designed 
such  that  the  operator  can  readily  see  or 
hear  it;  visible  signals  may  be  any  color 
except  red.  Visible  malfunction 
indicators  must  display  “Check 
Engine,”  “Service  Engine  Soon,”  or  a 
similar  message  that  we  approve.  The 
malfunction  indicator  must  go  on  under 
each  of  the  following  circumstances: 

(1)  When  a  malfunction  occurs,  as 
described  in  paragraph  (a)  of  this 
section. 

(2)  When  the  diagnostic  system 
cannot  send  signals  to  meet  the 
requirement  of  paragraph  (b)(1)  of  this 
section. 

(3)  When  the  engine’s  ignition  is  in 
the  “key-on”  position  before  starting  or 
cranking.  The  malfunction  indicator 
should  turn  off  after  engine  starting  if 
the  system  detects  no  malfunction. 

(c)  Control  when  the  malfunction  can 
turn  off.  If  the  malfunction  indicator 
goes  on  to  show  a  malfunction,  it  must 


remain  on  during  all  later  engine 
operation  until  servicing  corrects  the 
malfunction.  If  the  engine  is  not 
serviced,  but  the  malfunction  does  not 
recur  for  three  consecutive  engine  starts 
during  which  the  malfunctioning 
system  is  evaluated  and  found  to  be 
working  properly,  the  malfunction 
indicator  may  stay  off  during  later 
engine  operation. 

(d)  Store  trouble  codes  in  computer  » 
memory.  Record  and  store  in  computer 
memory  any  diagnostic  trouble  codes 
showing  a  malfunction  that  should 
activate  the  malfunction  indicator.  The 
stored  codes  must  identify  the 
malfunctioning  system  or  component  as 
uniquely  as  possible.  Make  these  codes 
available  through  the  data  link 
connector  as  described  in  paragraph  (g) 
of  this  section.  You  may  store  codes  for 
conditions  that  do  not  activate  the 
malfunction  indicator.  The  system  must 
store  a  separate  code  to  show  when  the 
diagnostic  system  is  disabled  (from 
malfunction  or  tampering). 

(e)  Make  data,  access  codes,  and 
devices  accessible.  Make  all  required 
data  accessible  to  us  without  any  access 
codes  or  devices  that  only  you  can 
supply.  Ensure  that  anyone  servicing 
your  engine  can  read  and  understand 
the  diagnostic  trouble  codes  stored  in 
the  onboard  computer  with  generic  tools 
and  information. 

(f)  Consider  exceptions  for  certain 
conditions.  Your  diagnostic  systems 
may  disregard  trouble  codes  for  the  first 
three  minutes  after  engine  starting.  You 
may  ask  us  to  approve  diagnostic- 
system  designs  that  disregard  trouble 
codes  under  other  conditions  that 
would  produce  an  unreliable  reading, 
damage  systems  or  components,  or 
cause  other  safety  risks. 

(g)  Follow  standard  references  for 
formats,  codes,  and  connections.  Follow 
conventions  defined  in  SAE  Jl 939-05 
(incorporated  by  reference  in 

§  1045.810)  or  ask  us  to  approve  using 
updated  versions  of  (or  variations  from) 
this  standard. 

§  1 045.1 1 2  What  are  the  standards  for 
evaporative  emissions? 

Fuel  systems  must  meet  the 
evaporative  emission  requirements  of  40 
CFR  part  1060  as  specified  in  this 
section.  These  standards  apply  over  a 
useful  life  period  of  five  years  for 
personal  watercraft  and  ten  years  for  all 
other  vessels  and  for  portable  marine 
fuel  tanks. 

(a)  Fuel  line  permeation.  Nonmetal 
fuel  lines  must  meet  the  permeation 
requirements  specified  in  40  CFR 
1060.102  for  EPA  NRFL  fuel  lines  as 
described  in  this  paragraph  (a). 


(1)  Except  as  specified  in  paragraphs 
(a)(2)  and  (3)  of  this  section,  the 
emission  standard  for  fuel  lines  starts 
for  vessels  or  portable  marine  fuel  tanks 
with  a  date  of  manufacture  on  or  after 
January  1,  2009. 

(2)  The  emission  standard  for  primer 
bulbs  applies  starting  January  1,  2011. 

(3)  The  emission  standard  for  under- 
cowl  fuel  lines  used  with  outboard 
engines  apply  over  a  phase-in  period  as 
specified  in  this  paragraph  (a)(3). 

(i)  Except  as  specified  in  paragraph 
(a)(3)(ii)  of  this  section,  the  phase-in 
period  is  based  on  total  length  of  fuel 
lines  as  specified  in  Table  1  to  this 
section.  For  example,  at  least  30  percent 
of  the  length  of  under-cowl  fuel  lines 
used  on  your  full  lineup  of  2010  model 
year  outboard  engines  must  meet  the 
specified  permeation  standards.  See 
§  1045.145(k)  for  administrative 
requirements  related  to  this  phase-in. 


Table  1  to  §1045.112— phase-in 
Schedule  for  Under-Cowl  Fuel 
Lines  on  Outboard  Engines 


Model  year 

Percentage 

phase-in 

2010 . 

30 

2011  . 

60 

2012-2014  . 

90 

2015+  . 

100 

(ii)  You  may  instead  meet  the 
permeation  standards  of  this  paragraph 
(a)  by  complying  with  the  specified 
standards  with  100  percent  of  your 
under-cowl  fuel  lines  across  your  full 
lineup  of  2011  model  year  outboard 
engines.  In  this  case,  the  requirements 
of  this  part  would  not  apply  to  under¬ 
cowl  fuel  lines  before  the  2011  model 
year.  To  use  this  option,  you  must  notify 
the  Designated  Compliance  Officer 
before  December  31,  2009  of  your  intent 
to  meet  permeation  standards  on  all 
your  under-cowl  fuel  lines  in  the  2011 
model  year. 

(b)  Tank  permeation.  Fuel  tanks  must 
meet  the  permeation  requirements 
specified  in  40  CFR  1060.103.  Portable 
marine  fuel  tanks  must  meet  permeation 
standards  starting  January  1,  2011.  Fuel 
tanks  for  personal  watercraft  must  meet 
permeation  standards  starting  in  the 
2011  model  year.  Other  installed  fuel 
tanks  must  meet  permeation  standards 
starting  in  the  2012  model  year.  Vessel 
manufacturers  may  generate  or  use 
emission  credits  to  show  compliance 
with  the  requirements  of  this  paragraph 
under  the  averaging,  banking,  and 
trading  (ABT)  program,  as  described  in 
subpart  H  of  this  part.  Starting  in  the 
2014  model  year  for  personal  watercraft 
and  in  the  2015  model  year  for  other 
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installed  fuel  tanks,  family  emission 
limits  may  not  exceed  5.0  g/m2/day  if 
testing  occurs  at  a  nominal  temperature 
of  28  °C,  or  8.3  g/m2/day  if  testing 
occurs  at  a  nominal  temperature  of  40 
°C.  These  FEL  caps  do  not  apply  to  fuel 
caps  that  are  certified  separately  to  meet 
permeation  standards.  Portable  marine 
fuel  tank  manufacturers  may  not 
generate  or  use  emission  credits  under 
subpart  H  of  this  part. 

(c)  Running  loss.  The  running  loss 
requirements  specified  in  40  CFR  part 
1060  do  not  apply. 

(d)  Diurnal  emissions.  Installed  fuel 
tanks  must  meet  the  diurnal  emission 
requirements  specified  in  40  CFR 
1060.105.  Fuel  tanks  for  personal 
watercraft  must  meet  diurnal  emission 
standards  starting  in  the  2010  model 
year.  Other  installed  fuel  tanks  must 
meet  diurnal  emission  standards  for 
vessels  produced  on  or  after  July  31, 
2011,  except  as  allowed  by  §  1045.625. 
Fuel  tanks  meeting  the  definition  of 
portable  marine  fuel  tank  in  §  1045.801 
must  comply  with  the  diurnal 
requirements  specified  in  40  CFR  part 
1060  starting  January  1,  2010. 

(e)  Other  requirements.  The 
requirements  of  40  CFR  1060.101(e)  and 

(f)  apply  to  vessel  manufacturers  even  if 
thev  do  not  obtain  a  certificate. 

(f)  Engine  manufacturers.  To  the 
extent  that  engine  manufacturers 
produce  engines  with  fuel  lines  or  fuel 
tanks,  those  fuel-system  components 
must  meet  the  requirements  specified  in 
this  section.  The  timing  of  new 
standards  is  based  on  the  date  of 
manufacture  of  the  engine. 

§1045.115  What  other  requirements 
apply? 

The  following  requirements  apply 
with  respect  to  engines  that  are  required 
to  meet  the  emission  standards  of  this 
part: 

(a)  Crankcase  emissions.  Crankcase 
emissions  may  not  be  discharged 
directly  into  the  ambient  atmosphere 
from  any  engine  throughout  its  useful 
life. 

(b)  Torque  broadcasting.  Starting  in 
the  2013  model  year,  electronically 
controlled  engines  must  broadcast  their 
speed  and  output  shaft  torque  (in 
newton-meters).  Engines  may 
alternatively  broadcast  a  surrogate  value 
for  determining  torque.  Engines  must 
broadcast  engine  parameters  such  that 
they  can  be  read  with  a  remote  device, 
or  broadcast  them  directly  to  their 
controller  area  networks.  Your 
broadcasting  protocol  must  allow  for 
valid  measurements  using  the  field- 
testing  procedures  in  40  CFR  part  1065, 
subpart  J. 


(c)  EPA  access  to  broadcast 
information.  If  we  request  it,  you  must 
provide  us  any  hardware  or  tools  we 
would  need  to  readily  read,  interpret, 
and  record  all  information  broadcast  by 
an  engine’s  on-board  computers  and 
electronic  control  modules.  If  you 
broadcast  a  surrogate  parameter  for 
torque  values,  you  must  provide  us 
what  we  need  to  convert  these  into 
torque  units.  We  will  not  ask  for 
hardware  or  tools  if  they  are  readily 
available  commercially. 

(d)  Altitude  adjustments.  Engines 
must  meet  applicable  emission 
standards  for  valid  tests  conducted 
under  the  ambient  conditions  specified 
in  40  CFR  1065.520.  Engines  must  meet 
applicable  emission  standards  at  all 
specified  atmospheric  pressures,  except 
that  for  atmospheric  pressures  below 
94.0  kPa  you  may  rely  on  an  altitude  kit 
for  all  testing  if  you  meet  the 
requirements  specified  in  §  1054.205(s). 
If  your  rely  on  an  altitude  kit  for 
certification,  you  must  identify  in  the 
owners  manual  the  altitude  range  for 
which  you  expect  proper  engine 
performance  and  emission  control  with 
and  without  the  altitude  kit;  you  must 
also  state  in  the  owners  manual  that 
operating  the  engine  with  the  wrong 
engine  configuration  at  a  given  altitude 
may  increase  its  emissions  and  decrease 
fuel  efficiency  and  performance. 

(e)  Adjustable  parameters.  Engines 
that  have  adjustable  parameters  must 
meet  all  the  requirements  of  this  part  for 
any  adjustment  in  the  physically 
adjustable  range.  An  operating 
parameter  is  not  considered  adjustable  if 
you  permanently  seal  it  or  if  it  is  not 
normally  accessible  using  ordinary 
tools.  We  may  require  that  you  set 
adjustable  parameters  to  any 
specification  within  the  adjustable  range 
during  any  testing,  including 
certification  testing,  production-line 
testing,  or  in-use  testing. 

(f)  Prohibited  controls.  You  may  not 
design  your  engines  with  emission- 
control  devices,  systems,  or  elements  of 
design  that  cause  or  contribute  to  an 
unreasonable  risk  to  public  health, 
welfare,  or  safety  while  operating.  For 
example,  this  would  apply  if  the  engine 
emits  a  noxious  or  toxic  substance  it 
would  otherwise  not  emit  that 
contributes  to  such  an  unreasonable 
risk. 

(g)  Defeat  devices.  You  may  not  equip 
your  engines  with  a  defeat  device.  A 
defeat  device  is  an  auxiliary  emission 
control  device  that  reduces  the 
effectiveness  of  emission  controls  under 
conditions  that  the  engine  may 
reasonably  be  expected  to  encounter 


during  normal  operation  and  use.  This 
does  not  apply  for  altitude  kits  installed 
or  removed  consistent  with  §  1045.655. 
This  also  does  not  apply  to  auxiliary 
emission  control  devices  you  identify  in 
your  application  for  certification  if  any 
of  the  following  is  true: 

(1)  The  conditions  of  concern  were 
substantially  included  in  the  applicable 
duty-cycle  test  procedures  described  in 
subpart  F  of  this  part. 

(2)  You  show  your  design  is  necessary 
to  prevent  engine  (or  vessel)  damage  or 
accidents.  For  example,  you  may  design 
your  engine  to  include  emergency 
operating  modes  (sometimes  known  as 
limp-home  operation)  that  would  allow 
a  vessel  to  return  to  land  in  the  event 

of  a  malfunction  even  if  such  operating 
modes  result  in  higher  emissions. 

(3)  The  reduced  effectiveness  applies 
only  to  starting  the  engine. 

§  1045.120  What  emission-related  warranty 
requirements  apply  to  me? 

(a)  General  requirements.  You  must 
warrant  to  the  ultimate  purchaser  and 
each  subsequent  purchaser  that  the  new 
engine,  including  all  parts  of  its 
emission  control  system,  meets  two 
conditions: 

(1)  It  is  designed,  built,  and  equipped 
so  it  conforms  at  the  time  of  sale  to  the 
ultimate  purchaser  with  the 
requirements  of  this  part. 

(2)  It  is  free  from  defects  in  materials 
and  workmanship  that  may  keep  it  from 
meeting  these  requirements. 

(b)  Warranty  period.  Your  emission- 
related  warranty  must  be  valid  during 
the  periods  specified  in  this  paragraph 
(b).  You  may  offer  an  emission-related 
warranty  more  generous  than  we 
require.  The  emission-related  warranty 
for  an  engine  may  not  be  shorter  than 
any  published  warranty  you  offer 
without  charge  for  that  engine. 

Similarly,  the  emission-related  warranty 
for  any  component  may  not  be  shorter 
than  any  published  warranty  you  offer 
without  charge  for  that  component.  If  an 
engine  has  no  hour  meter,  we  base  the 
warranty  periods  in  this  paragraph  (b) 
only  on  the  engine’s  age  (in  years).  The 
warranty  period  begins  when  the  engine 
is  placed  into  service. 

(1)  The  minimum  warranty  period  for 
outboard  engines  is  175  hours  of  engine 
operation  or  5  years,  whichever  comes 
first.  The  minimum  warranty  period  for 
personal  watercraft  engines  is  175  hours 
of  engine  operation  or  30  months, 
whichever  comes  first. 

(2)  The  minimum  warranty  period  for 
stern  drive/inboard  engines  is  shown  in 
the  following  table; 
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Table  1  to  §  1 045. 12Q — Warranty  Periods  for  Sterndrive/Inboard  Engines1 


Engine  type 

Electronic  components 

Mechanical 

components 

Conventional  . 

High-performance  with  maximum  engine  power  at  or  below  485  kW  . 

High-performance  with  maximum  engine  power  above  485  kW . 

3  years/480  hours . 

3  years/480  hours . 

3  years/480  hours . 

3  years/480  hours. 

3  years/150  hours. 

1  year/50  hours. 

1  The  warranty  period  expires  after  the  specified  time  period  or  number  of  operating  hours,  whichever  comes  first. 


(c)  Components  covered.  The 
emission-related  warranty  covers  all 
components  whose  failure  would 
increase  an  engine’s  emissions  of  any 
regulated  pollutant,  including 
components  listed  in  40  CFR  part  1068, 
Appendix  I,  and  components  from  any 
other  system  you  develop  to  control 
emissions.  The  emission-related 
warranty  covers  these  components  even 
if  another  company  produces  the 
component.  Your  emission-related 
warranty  does  not  cover  components 
whose  failure  would  not  increase  an 
engine’s  emissions  of  any  regulated 
pollutant. 

(d)  Limited  applicability.  You  may 
deny  warranty  claims  under  this  section 
if  the  operator  caused  the  problem 
through  improper  maintenance  or  use, 
as  described  in  40  CFR  1068.115. 

(e)  Owners  manual.  Describe  in  the 
owners  manual  the  emission-related 
warranty  provisions  from  this  section 
that  apply  to  the  engine. 

§  1 045.1 25  What  maintenance  instructions 
must  I  give  to  buyers? 

Give  the  ultimate  purchaser  of  each 
new  engine  written  instructions  for 
properly  maintaining  and  using  the 
engine,  including  the  emission  control 
system  as  described  in  this  section.  The 
maintenance  instructions  also  apply  to 
service  accumulation  on  your  emission- 
data  engines  as  described  in  §  1045.245 
and  in  40  CFR  part  1065. 

(a)  Critical  emission-related 
maintenance.  Critical  emission-related 
maintenance  includes  any  adjustment, 
cleaning,  repair,  or  replacement  of 
critical  emission-related  components. 
This  may  also  include  additional 
emission-related  maintenance  that  you 
determine  is  critical  if  we  approve  it  in 
advance.  You  may  schedule  critical 
emission-related  maintenance  on  these 
components  if  you  meet  the  following 
conditions: 

(1)  You  demonstrate  that  the 
maintenance  is  reasonably  likely  to  be 
done  at  the  recommended  intervals  on 
in-use  engines.  We  will  accept 
scheduled  maintenance  as  reasonably 
likely  to  occur  if  you  satisfy  any  of  the 
following  conditions: 

(i)  You  present  data  showing  that  any 
lack  of  maintenance  that  increases 


emissions  also  unacceptably  degrades 
the  engine’s  performance. 

(ii)  You  present  survey  data  showing 
that  at  least  80  percent  of  engines  in  the 
field  get  the  maintenance  you  specify  at 
the  recommended  intervals. 

(iii)  You  provide  the  maintenance  free 
of  charge  and  clearly  say  so  in  your 
maintenance  instructions. 

(iv)  You  otherwise  show  us  that  the 
maintenance  is  reasonably  likely  to  be 
done  at  the  recommended  intervals. 

(2)  You  may  not  schedule  critical 
emission-related  maintenance  within 
the  useful  life  period  for  aftertreatment 
devices,  pulse-air  valves,  fuel  injectors, 
oxygen  sensors,  electronic  control  units, 
superchargers,  or  turbochargers,  except 
as  specified  in  paragraph  (b)  or  (c)  of 
this  section. 

(b)  Recommended  additional 
maintenance.  You  may  recommend  any 
additional  amount  of  maintenance  on 
the  components  listed  in  paragraph  (a) 
of  this  section,  as  long  as  you  state 
clearly  that  these  maintenance  steps  are 
not  necessary  to  keep  the  emission- 
related  warranty  valid.  If  operators  do 
the  maintenance  specified  in  paragraph 
(a)  of  this  section,  but  not  the 
recommended  additional  maintenance, 
this  does  not  allow  you  to  disqualify 
those  engines  from  in-use  testing  or 
deny  a  warranty  claim.  Do  not  take 
these  maintenance  steps  during  service 
accumulation  on  your  emission-data 
engines. 

(c)  Special  maintenance.  You  may 
specify  mo're  frequent  maintenance  to 
address  problems  related  to  special 
situations,  such  as  atypical  engine 
operation.  You  must  clearly  state  that 
this  additional  maintenance  is 
associated  with  the  special  situation  you 
are  addressing. 

(d)  Noncritical  emission-related 
maintenance.  Subject  to  the  provisions 
of  this  paragraph  (d),  you  may  schedule 
any  amount  of  emission-related 
inspection  or  maintenance  that  is  not 
covered  by  paragraph  (a)  of  this  section 
(i.e.,  maintenance  that  is  neither 
explicitly  identified  as  critical  emission- 
related  maintenance,  nor  that  we 
approve  as  critical  emission-related 
maintenance).  Noncritical  emission- 
related  maintenance  generally  includes 
changing  spark  plugs,  re-seating  valves, 


or  any  other  emission-related 
maintenance  on  the  components  we 
specify  in  40  CFR  part  1068,  Appendix 
I  that  is  not  covered  in  paragraph  (a)  of 
this  section.  You  must  state  in  the 
owners  manual  that  these  steps  are  not 
necessary  to  keep  the  emission-related 
warranty  valid.  If  operators  fail  to  do 
this  maintenance,  this  does  not  allow 
you  to  disqualify  those  engines  from  in- 
use  testing  or  deny  a  warranty  claim.  Do 
not  take  these  inspection  or 
maintenance  steps  during  service 
accumulation  on  your  emission-data 
engines. 

(e)  Maintenance  that  is  not  emission- 
related.  For  maintenance  unrelated  to 
emission  controls,  you  may  schedule 
any  amount  of  inspection  or 
maintenance.  You  may  also  take  these 
inspection  or  maintenance  steps  during 
service  accumulation  on  your  emission- 
data  engines,  as  long  as  they  are 
reasonable  and  technologically 
necessary.  This  might  include  adding 
engine  oil,  changing  air,  fuel,  or  oil 
filters,  servicing  engine-cooling  systems, 
and  adjusting  idle  speed,  governor, 
engine  bolt  torque;  valve  lash,  or 
injector  lash.  You  may  perform  this 
nonemission-related  maintenance  on 
emission-data  engines  at  the  least 
frequent  intervals  that  you  recommend 
to  the  ultimate  purchaser  (but  not  the 
intervals  recommended  for  severe 
service). 

(f)  Source  of  parts  and  repairs.  State 
clearly  on  the  first  page  of  your  written 
maintenance  instructions  that  a  repair 
shop  or  person  of  the  owner’s  choosing 
may  maintain,  replace,  or  repair 
emission  control  devices  and  systems. 
Your  instructions  may  not  require 
components  or  service  identified  by 
brand,  trade,  or  corporate  name.  Also, 
do  not  directly  or  indirectly  condition 
your  warranty  on  a  requirement  that  the 
engine  be  serviced  by  your  franchised 
dealers  or  any  other  service 
establishments  with  which  you  have  a 
commercial  relationship.  You  may 
disregard  the  requirements  in  this 
paragraph  (f)  if  you  do  one  of  two 
things: 

(1)  Provide  a  component  or  service 
without  charge  under  the  purchase 
agreement. 
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(2)  Get  us  to  waive  this  prohibition  in 
the  public’s  interest  by  convincing  us 
the  engine  will  work  properly  only  with 
the  identified  component  or  service. 

(g)  Payment  for  scheduled 
maintenance.  Owners  are  responsible 
for  properly  maintaining  their  engines. 
This  generally  includes  paying  for 
scheduled  maintenance.  However, 
manufacturers  must  pay  for  scheduled 
maintenance  during  the  useful  life  if  it 
meets  all  the  following  criteria: 

(1)  Each  affected  component  was  not 
in  general  use  on  similar  engines  before 
the  applicable  dates  shown  in  paragraph 
(5)  of  the  definition  of  new  propulsion 
marine  engine  in  §  1045.801. 

(2)  The  primary  function  of  each 
affected  component  is  to  reduce 
emissions. 

(3)  The  cost  of  the  scheduled 
maintenance  is  more  than  2  percent  of 
the  price  of  the  engine. 

(4)  Failure  to  perform  the 
maintenance  would  not  cause  clear 
problems  that  would  significantly 
degrade  the  engine’s  performance. 

(h)  Owners  manual.  Explain  the 
owner’s  responsibility  for  proper 
maintenance  in  the  owners  manual. 

§  1 045.1 30  What  installation  instructions 
must  I  give  to  vessel  manufacturers? 

(a)  If  you  sell  an  engine  for  someone 
else  to  install  in  a  vessel,  give  the  engine 
installer  instructions  for  installing  it 
consistent  with  the  requirements  of  this 
part.  Include  all  information  necessary 
to  ensure  that  an  engine  will  be 
installed  in  its  certified  configuration. 

(b)  Make  sure  the  instructions  have 
the  following  information: 

(1)  Include  the  heading:  “Emission- 
related  installation  instructions”. 

(2)  State:  “Failing  to  follow  these 
instructions  when  installing  a  certified 
engine  in  a  vessel  violates  federal  law 
(40  CFR  1068.105(b)),  subject  to  fines  or 
other  penalties  as  described  in  the  Clean 
Air  Act.” 

(3)  Describe  the  instructions  needed 
to  properly  install  the  exhaust  system 
and  any  other  components.  Include 
instructions  consistent  with  the 
requirements  of  §  104 5.2 05 (u)  related  to 
in-use  measurement  and  the 
requirements  of  §  1045.655  related  to 
altitude  kits. 

(4)  Describe  the  steps  needed  to 
control  evaporative  emissions  as 
described  in  §  1045.112.  This  will 
generally  require  notification  that  the 
installer  and/or  vessel  manufacturer 
must  meet  the  requirements  of 

§  1045.112  and  40  CFR  part  1060. 

(5)  Describe  any  necessary  steps  for 
installing  the  diagnostic  system 
described  in  §  1045.110. 

(6)  Describe  any  limits  on  the  range  of 
applications  needed  to  ensure  that  the 


engine  operates  consistently  with  your 
application  for  certification.  For 
example,  if  your  engines  are  certified 
only  for  personal  watercraft,  tell  vessel 
manufacturers  not  to  install  the  engines 
in  vessels  longer  than  4.0  meters. 

(7)  Describe  any  other  instructions  to 
make  sure  the  installed  engine  will 
operate  according  to  design 
specifications  in  your  application  for 
certification.  For  example,  this  may 
include  specified  limits  for  catalyst 
systems,  such  as  exhaust  backpressure, 
catalyst  location,  and  temperature 
profiles  during  engine  operation. 

(8)  State:  “If  you  install  the  engine  in 
a  way  that  makes  the  engine’s  emission 
control  information  label  hard  to  read 
during  normal  engine  maintenance,  you 
must  place  a  duplicate  label  on  the 
vessel,  as  described  in  40  CFR 
1068.105.” 

(c)  You  do  not  need  installation 
instructions  for  engines  you  install  in 
your  own  vessels. 

(d)  Provide  instructions  in  writing  or 
in  an  equivalent  format.  For  example, 
you  may  post  instructions  on  a  publicly 
available  Web  site  for  downloading  or 
printing.  If  you  do  not  provide  the 
instructions  in  writing,  explain  in  your 
application  for  certification  how  you 
will  ensure  that  each  installer  is 
informed  of  the  installation 
requirements. 

§  1 045.1 35  How  must  I  label  and  identify 
the  engines  I  produce? 

The  provisions  of  this  section  apply  to 
engine  manufacturers. 

(a)  Assign  each  engine  a  unique  ' 
identification  number  and  permanently 
affix,  engrave,  or  stamp  it  on  the  engine 
in  a  legible  way. 

(b)  At  the  time  of  manufacture,  affix 
a  permanent  and  legible  label 
identifying  each  engine.  The  label  must 
be — 

(1)  Attached  in  one  piece  so  it  is  not 
removable  without  being  destroyed  or 
defaced. 

(2)  Secured  to  a  part  of  the  engine 
needed  for  normal  operation  and  not 
normally  requiring  replacement. 

(3)  Durable  and  readable  for  the 
engine’s  entire  life. 

(4)  Written  in  English. 

(c)  The  label  must — 

(1)  Include  the  heading  “EMISSION 
CONTROL  INFORMATION”. 

(2)  Include  your  full  corporate  name 
and  trademark.  You  may  identify 
another  company  and  use  its  trademark 
instead  of  yours  if  you  comply  with  the 
provisions  of  §  1045.640. 

(3)  Include  EPA’s  standardized 
designation  for  the  engine  family  (and 
subfamily,  where  applicable). 

(4)  State  the  engine’s  displacement  (in 
liters)  and  maximum  engine  power  (in 


kW);  however,  you  may  omit  the 
displacement  from  the  label  if  all  the 
engines  in  the  engine  family  have  the 
same  per-cylinder  displacement  and 
total  displacement. 

(5)  State  the  date  of  manufacture 
[DAY  (optional),  MONTH,  and  YEAR]; 
however,  you  may  omit  this  from  the 
label  if  you  stamp,  engrave,  or  otherwise 
permanently  identify  it  elsewhere  on 
the  engine,  in  which  case  you  must  also 
describe  in  your  application  for 
certification  where  you  will  identify  the 
date  on  the  engine. 

(6)  State  the  FELs  to  which  the 
engines  are  certified  (in  g/kW-hr)  if 
certification  depends  on  the  ABT 
provisions  of  subpart  H  of  this  part. 

(7)  Identify  the  emission  control 
system.  Use  terms  and  abbreviations  as 
described  in  40  CFR  1068.45.  You  may 
omit  this  information  from  the  label  if 
there  is  not  enough  room  for  it  and  you 
put  it  in  the  owners  manual  instead. 

(8)  List  specifications  and  adjustments 
for  engine  tuneups;  however,  you  may 
omit  this  information  from  the  label  if 
there  is  not  enough  room  for  it  and  you 
put  it  in  the  owners  manual  instead. 

(9)  Identify  the  fuel  type  and  any 
requirements  for  fuel  and  lubricants; 
however,  you  may  omit  this  information 
from  the  label  if  there  is  not  enough 
room  for  it  and  you  put  it  in  the  owners 
manual  instead. 

(10)  State:  “THIS  MARINE  ENGINE 
COMPLIES  WITH  U.S.  EPA  EXHAUST 
REGULATIONS  FOR  [MODEL  YEAR].” 

(11)  If  your  durability  demonstration 
for  sterndrive/inboard  engines  is  limited 
to  fresh  water,  state:  “THIS  ENGINE  IS 
NOT  INTENDED  FOR  USE  IN 
SALTWATER.” 

(d)  You  may  add  information  to  the 
emission  control  information  label  as 
follows: 

(1)  You  may  identify  other  emission 
standards  that  the  engine  meets  or  does 
not  meet  (such  as  California  standards). 
You  may  include  this  information  by 
adding  it  to  the  statement  we  specify  or 
by  including  a  separate  statement. 

(2)  You  may  add  other  information  to 
ensure  that  the  engine  will  be  properly 
maintained  and  used. 

(3)  You  may  add  appropriate  features 
to  prevent  counterfeit  labels.  For 
example,  you  may  include  the  engine’s 
unique  identification  number  on  the 
label. 

(e)  You  may  ask  us  to  approve 
modified  labeling  requirements  in  this 
part  1045  if  you  show  that  it  is 
necessary  or  appropriate.  We  will 
approve  your  request  if  your  alternate 
label  is  consistent  with  the  requirements 
of  this  part. 

(f)  If  you  obscure  the  engine  label 
while  installing  the  engine  in  the  vessel 
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such  that  the  label  cannot  be  read 
during  normal  maintenance,  you  must 
place  a  duplicate  label  on  the  vessel.  If 
others  install  your  engine  in  their 
vessels  in  a  way  that  obscures  the 
engine  label,  we  require  them  to  add  a 
duplicate  label  on  the  vessel  (see  40 
CFR  1068.105);  in  that  case,  give  them 
the  number  of  duplicate  labels  they 
request  and  keep  the  following  records 
for  at  least  five  years: 

(1)  Written  documentation  of  the 
request  from  the  vessel  manufacturer. 

(2)  The  number  of  duplicate  labels 
you  send  for  each  engine  family  and  the 
date  you  sent  them. 

§  1045.140  What  is  my  engine’s  maximum 
engine  power? 

(a)  An  engine  configuration’s 
maximum  engine  power  is  the 
maximum  brake  power  point  on  the 
nominal  power  curve  for  the  engine 
configuration,  as  defined  in  this  section. 
Round  the  power  value  to  the  nearest 
whole  kilowatt. 

(b)  The  nominal  power  curve  of  an 
engine  configuration  is  the  relationship 
between  maximum  available  engine 
brake  power  and  engine  speed  for  an 
engine,  using  the  mapping  procedures 
of  40  CFR  part  1065,  based  on  the 
manufacturer’s  design  and  production 
specifications  for  the  engine.  This 
information  may  also  be  expressed  by  a 
torque  curve  that  relates  maximum 
available  engine  torque  with  engine 
speed. 

(c)  The  nominal  power  curve  must  be 
within  the  range  of  the  actual  power 
curves  of  production  engines 
considering  normal  production 
variability,  if  after  production  begins  it 
is  determined  that  your  nominal  power 
curve  does  not  represent  production 
engines,  we  may  require  you  to  amend 
your  application  for  certification  under 
§1045.225. 

(d)  Maximum  engine  power  for  an 
engine  family  is  generally  the  weighted 
average  value  of  maximum  engine 
power  of  each  engine  configuration 
within  the  engine  family  based  on  your 
total  U.S. -directed  production  volume  of 
engines  you  produce  from  the  engine 
family.  However,  alternative  approaches 
for  defining  an  engine  family’s 
maximum  engine  power  apply  in  the 
following  circumstances: 

(1)  For  outboard  or  personal 
watercraft  engines  for  which  you  neither 
generate  nor  use  emission  credits,  you 
may  identify  the  greatest  value  for 
maximum  engine  power  from  all  the 
different  configurations  within  the 
engine  family  to  determine  the 
appropriate  emission  standard  under 
§1045.103.  ■ 


(2)  For  high-performance  engines,  you 
must  use  the  smallest  value  for 
maximum  engine  power  from  all  the 
different  configurations  within  the 
engine  family  to  determine  the 
standards  and  other  requirements  that 
apply  under  this  subpart  B. 

§  1045.145  Are  there  interim  provisions 
that  apply  only  for  a  limited  time? 

The  provisions  in  this  section  apply 
instead  of  other  provisions  in  this  part. 
This  section  describes  how  and  when 
these  interim  provisions  apply. 

(a)  Small-volume  engine 
manufacturers.  Special  provisions  apply 
to  you  for  sterndri ve/inboard  engines  if 
you  are  a  small-volume  engine 
manufacturer  subject  to  the 
requirements  of  this  part.  Contact  us 
before  January  1,  2010  if  you  intend  to 
use  the  provisions  of  this  paragraph  (a). 
You  may  delay  complying  with 
emission  standards  and  other 
requirements  that  would  otherwise 
apply  until  the  2011  model  year  for 
conventional  sterndri  ve/inboard  engines 
and  until  the  2013  model  year  for  high- 
performance  engines.  Add  a  permanent 
label  to  a  readily  visible  part  of  each 
engine  exempted  under  this  paragraph 
(a).  This  label  must  include  at  least  the 
following  items: 

(1)  The  label  heading  “EMISSION 
CONTROL  INFORMATION”. 

(2)  Your  corporate  name  and 
trademark. 

(3)  Engine  displacement  (in  liters), 
rated  power,  and  model  year  of  the 
engine  or  whom  to  contact  for  further 
information. 

(4)  The  following  statement:  “THIS 
ENGINE  IS  EXEMPT  UNDER  40  CFR 
1045.145(a)  FROM  EMISSION 
STANDARDS  AND  RELATED 
REQUIREMENTS.”  - 

(b)  Early  banking.  Y ou  may  generate 
exhaust  emission  credits  for 
conventional  sterndrive/inboard  engines 
before  the  2010  model  year  (or  before 
the  2011  model  year  for  small-volume 
engine  manufacturers)  as  follows: 

(1)  You  must  begin  actual  production 
of  early-compliant  engines  by 
September  1,  2009  (or  before  September 
1,  2010  for  small-volume  engine 
manufacturers). 

(2)  You  may  not  generate  emission 
credits  under  this  paragraph  (b)  with 
engines  you  produce  after  December  31, 
2009  (or  December  31,  2010  for  small- 
volume  engine  manufacturers). 

(3)  Early-compliant  engines  must  be 
certified  to  the  standards  and 
requirements  for  conventional 
sterndrive/inboard  engines  under  this 
part  1045,  with  all  family  emission 
limits  at  or  below  the  specified  emission 
standards. 


(4)  Calculate  emission  credits  by 
setting  STD  equal  to  16  g/kW-hr  for 
HC+NOx  and  150  g/kW-hr  for  CO  (see 
§1045.705). 

(5)  Small-volume  engine 
manufacturers  may  calculate  emission 
credits  using  a  multiplier  based  on  the 
number  of  model  years  before  the  2011 
model  year.  The  multipliers  are  1.25  for 
one  year  early,  1.5  for  two  years  early, 
and  2.0  for  three  years  early.  For 
example,  multiply  your  calculated 
emission  credits  generated  from 
compliant  2009  model  year  engines  by 
1.5. 

(6)  You  may  not  use  the  provisions  of 
this  paragraph  (b)  to  generate  emission 
credits  for  engines  whose  point  of  first 
retail  sale  is  in  California. 

(7)  HC+NOx  or  CO  credits  you 
generate  under  this  paragraph  (b)  may 
not  be  used  after  the  2012  model  year 
(or  the  2013  model  year  for  small- 
volume  engine  manufacturers). 

(c)  Assigned  emission  factors. 

Through  the  2013  model  year,  small- 
volume  engine  manufacturers  may 
establish  emission  levels  for 
certification  without  testing  for 
conventional  four-stroke  sterndrive/ 
inboard  engines  by  selecting  a  family 
emission  limit  of  22.0  g/kW-hr  for 
HC+NOx  emissions  and  150  g/kW-hr  for 
CO  emissions.  Note  that  you  must  use 
emission  credits  under  the  provisions  of 
subpart  H  of  this  part  to  show  that  you 
meet  applicable  requirements  if  you  use 
these  family  emission  limits.  Also,  if 
you  use  these  family  emission  limits, 
you  must  use  them  for  both  HC+NOx 
and  CO  emissions. 

(d)  Early  compliance  with  evaporative 
emission  standards.  You  may  sell  or 
install  fuel  tanks  that  do  not  meet  the 
specified  permeation  standards  without 
violating  the  prohibition  in  40  CFR 
1068.101(a)(1)  if  you  earn  evaporative 
emission  allowances,  as  follows: 

(1)  You  may  earn  an  evaporative 
emission  allowance  from  one  fuel  tank 
certified  to  EPA’s  evaporative  emission 
standards  by  producing  it  before  EPA’s 
evaporative  emission  standards  start  to 
apply.  You  may  use  this  evaporative 
emission  allowance  by  selling  one  fuel 
tank  that  does  not  meet  the  specified 
permeation  emission  standards.  For 
example,  you  can  earn  an  evaporative 
emission  allowance  by  selling  a  low- 
permeation  fuel  tank  for  personal 
watercraft  before  the  2011  model  year, 
in  which  case  you  could  sell  a  high- 
permeation  fuel  tank  for  a  personal 
watercraft  in  2011.  You  must  meet  all 
the  other  requirements  related  to 
evaporative  emissions  that  apply  for 
fuel  tanks  covered  by  an  EPA  certificate 
of  conformity. 
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(2)  You  must  add  a  label  to  exempted 
fuel  tanks  you  produce  under  this 
paragraph  (d)  with  the  following 
statement:  “EXEMPT  FROM  EMISSION 
STANDARDS  UNDER  40  CFR 
1045.145(d)”. 

(3)  Evaporative  emission  allowances 
you  earn  under  this  paragraph  (d)  from 
portable  marine  fuel  tanks  may  be  used 
only  for  other  portable  marine  fuel 
tanks.  Similarly,  evaporative  emission 
allowances  from  personal  watercraft 
fuel  tanks  may  be  used  only  for  personal 
watercraft  fuel  tanks  and  evaporative 
emission  allowances  from  other 
installed  fuel  tanks  may  be  used  only  for 
other  installed  fuel  tanks. 

(4)  You  may  not  use  the  allowances 
you  generate  under  this  paragraph  (d) 
for  portable  marine  fuel  tanks  and 
personal  watercraft  fuel  tanks  in  2014  or 
later  model  years.  Similarly,  you  may 
not  use  the  allowances  you  generate 
under  this  paragraph  (d)  for  other 
installed  fuel  tanks  in  2015  or  later 
model  years. 

(5)  Send  the  Designated  Compliance 
Officer  the  following  information  for 
each  year  in  w'hich  you  use  the 
provisions  of  this  paragraph  (d): 

(i)  Send  us  a  report  within  45  days 
after  the  end  of  the  model  year 
describing  how  many  pieces  of 
equipment  you  produced  in  the 
preceding  model  year  that  generate 
allowances.  You  may  combine  this  with 
the  reports  specified  in  §  1045.250(a)  if 
applicable. 

(ii)  Describe  the  number  of  equipment 
using  allowances  under  this  paragraph 

(d)  in  your  end-of-year  reports  and  final 
reports  after  the  end  of  the  model  year 
as  described  in  §  1045.730(a).  If  you  do 
not  participate  in  averaging,  banking, 
and  trading  program,  send  this 
information  separately  within  90  days 
after  the  end  of  the  model  year. 

(e)  Useful  life  for  evaporative 
emission  standards.  A  useful  life  period 
of  two  years  applies  for  fuel  tanks 
certified  to  meet  the  permeation 
emission  standards  in  §  1045.112(b)  in 
2013  and  earlier  model  years.  However, 
for  fuel  tanks  with  a  family  emission 
limit  above  or  belowr  the  specified 
emission  standard,  calculate  emission 
credits  under  §  1045.706  based  on  the 
useful  life  values  specified  in 
§1045.112. 

(f)  Delayed  FEL  caps  for  stand-up 
personal  watercraft.  The  FEL  caps 
specified  in  §  1045.103(b)  do  not  apply 
in  the  2010  and  2011  model  years  for 
personal  watercraft  that  are  designed  for 
operation  from  a  standing  position. 

(g)  Delayed  compliance  with  not-to- 
exceed  emission  standards.  The  not-to- 
exceed  standards  specified  in 

§  1045.107  do  not  apply  in  the  2010 


through  2012  model  years  for  engine 
families  that  are  certified  based  on 
carryover  emission  data  from  the  2009 
model  year.  This  includes  models  that 
were  certified  only  in  California,  as  long 
as  no  new  testing  is  otherwise  required 
to  get  a  new  certificate. 

(h)  Carryover  of  California  ARB 
emission  data.  The  provisions  of  40  CFR 
1065.10(c)(5)  allow  for  the  use  of 
emission  data  generated  for  the 
California  Air  Resources  Board  as  the 
basis  for  EPA  certification.  For 
sterndrive/inboard  engines  certified  in 
California  before  the  2010  model  year, 
you  may  use  such  emission  data  as  the 
basis  for  meeting  the  standards  of 

§  1045.105,  as  long  as  you  meet  the 
conditions  specified  in  §  1045.235(d). 

(i)  Hardship  for  obsolete  engines.  We 
have  made  the  determination  under  40 
CFR  1068.255  that  secondary  engine 
manufacturers  may  use  the  hardship 
exemption  to  sell  uncertified  4.3-liter 
and  8.1 -liter  engines  from  General 
Motors  in  the  2010  model  year.  These 
engines  are  exempt  without  request. 

You  must  label  the  engines  as  specified 
in  40  CFR  1068.255(b). 

(j)  Adjusted  NTE  subzones  for 
noncatalyzed  four-stroke  engines.  For 
supercharged  four-stroke  outboard 
engines  above  150  kW  without  catalysts, 
you  may  divide  the  NTE  zone  specified 
in  §  1045.515(c)(6)  based  on  a  speed 
cutpoint  of  70  percent  of  maximum  test 
speed  instead  of  50  percent  of  maximum 
test  speed  through  the  2014  model  year. 

(k)  Averaging  for  under-cowl  fuel 
lines.  Section  1045.112  specifies 
phased-in  standards  for  under-cowl  fuel 
lines  for  2010  through  2014  model 
years,  subject  to  the  following 
provisions: 

(l)  You  must  comply  with  these 
requirements  based  on  total  lengths  of 
compliant  and  noncompliant  fuel  lines. 
For  each  model  year,  calculate  the 
percentage  of  compliant  under-cowl  fuel 
line  by  adding  up  the  length  of  under¬ 
cowl  fuel  line  certified  to  meet  the 
applicable  permeation  standards  and 
dividing  this  sum  by  the  total  length  of 
under-cowl  fuel  line  from  all  your 
outboard  engines.  You  may  count  a  fuel 
line  as  compliant  only  if  you  certify  that 
its  emission  levels  will  be  at  or  below 
the  specified  standard  throughout  the 
useful  life. 

(2)  In  your  application  for 
certification  for  each  outboard  engine 
family,  identify  the  part  numbers, 
descriptions,  and  locations  of  all  the 
compliant  fuel  lines.  You  must  include 
a  drawing  of  any  fuel  lines  in  addition 
to  the  description  if  that  is  necessary  for 
us  to  find  which  fuel  lines  you  intend 
to  be  certified.  Your  descriptions  must 
include  the  lengths  of  compliant  and 


noncompliant  fuel  lines  for  each  engine, 
including  aggregated  lengths  for  the 
whole  set  of  fuel  lines  used  on  an 
engine.  If  the  engine  family  includes 
noncompliant  fuel  lines,  you  must  also 
include  a  statement  that  you  will  have 
enough  compliant  fuel  lines  to  meet  the 
phase-in  requirements  and  provide 
detailed  calculations  to  support  your 
statement. 

(3)  Send  the  Designated  Compliance 
Officer  end-of-year  reports  and  final 
reports  after  the  end  of  each  model  year 
that  you  use  noncompliant  fuel  lines  as 
described  in  §  1045.730(a).  Include  the 
production  volumes  with  a  point  of 
retail  sale  in  the  United  States,  as 
described  in  §§  1045.701(j).  State  your 
production  volumes  in  terms  of  total 
engine  sales  by  model  and  in  terms  of 
total  lengths  of  compliant  and 
noncompliant  fuel  lines.  If  a  single 
engine  family  includes  configurations 
with  different  lengths  of  compliant  or 
noncompliant  fuel  lines,  count  each 
configuration  separately.  If  you  changed 
your  designs  during  the  model  year  in 

a  way  that  affects  these  compliance 
calculations,  identify  the  actual 
production  volumes  associated  with 
each  unique  design. 

(4)  Keep  a  copy  of  the  reports  we 
require  in  this  paragraph  (k)  until 
December  31,  2022  as  described  in 

§  1045.735(b).  We  may  require  you  to 
keep  additional  records  or  to  send  us 
relevant  information  not  required  by 
this  paragraph  (k),  as  allowed  under  the 
Clean  Air  Act. 

(5)  Label  your  compliant  low- 
permeation  fuel  lines  as  specified  in 
§  1060.137.  Any  fuel  line  observed 
without  a  complete  identification  as 
specified  in  §  1060.137  will  be 
considered  noncompliant.  In  addition, 
for  each  model  year  in  which  you  use 
noncompliant  fuel  lines,  you  must 
include  one  of  the  following  statements 
on  the  engine  label  described  in 
§1045.135: 

(i)  “LOW-PERM/HIGH-PERM  =  [x/ 
y]”,  where  x  is  the  percentage  of  low- 
permeation  under-cowl  fuel  line  and  y 
is  the  percentage  of  high-permeation 
under-cowl  fuel  line  (x  and  y  must  sum 
to  100). 

(ii)  “LOW-PERM  =  [x  mm];  HIGH- 
PERM  =  [y  mm]”,  where  x  is  the  length 
of  low-permeation  under-cowl  fuel  line 
and  y  is  the  length  of  high-permeation 
under-cowl  fuel  line,  in  mm. 

(l)  [Reserved] 

(m)  Delayed  labeling  for  fuel  lines. 
You  may  omit  fuel-line  labeling 
requirements  specified  in  40  CFR  part 
1060  in  the  2009  model  year. 

(n)  Continued  use  of  40  CFR  part  91 
test  procedures.  You  may  continue  to 
use  the  test  procedures  in  40  CFR  part 
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91  instead  of  those  in  subpart  F  of  this 
part  for  2010  through  2012  model  year 
outboard  and  personal  watercraft 
engines.  This  applies  for  certification, 
production-line,  and  in-use  testing.  You 
may  continue  to  use  test  data  based  on 
the  test  procedures  in  40  CFR  part  91  for 
engine  families  in  2013  and  later  model 
years,  provided  that  we  allow  you  to  use 
carryover  emission  data  under  40  CFR 
1045.235(d)  for  your  engine  family.  You 
may  also  use  the  test  procedures  in  40 
CFR  part  91  for  production-line  testing 
with  any  engine  family  whose 
certification  is  based  on  testing  with 
those  procedures. 

Subpart  C — Certifying  Engine  Families 

§  1 045.201  What  are  the  general 
requirements  for  obtaining  a  certificate  of 
conformity? 

Engine  manufacturers  must  certify 
their  engines  with  respect  to  the  exhaust 
emission  standards  in  this  part. 
Manufacturers  of  engines,  equipment,  or 
fuel-system  components  may  need  to 
certify  their  products  with  respect  to 
evaporative  emission  standards  as 
described  in  40  CFR  1060.1  and 
1060.601.  The  following  general 
requirements  apply  for  obtaining  a 
certificate  of  conformity: 

(a)  You  must  send  us  a  separate 
application  for  a  certificate  of 
conformity  for  each  engine  family.  A 
certificate  of  conformity  is  valid  starting 
with  the  indicated  effective  date  but  it 
is  not  valid  for  any  production  after 
December  31  of  the  model  year  for 
which  it  is  issued.  No  certificate  will  be 
issued  after  December  31  of  the  model 
year. 

(b)  The  application  must  contain  all 
the  information  required  by  this  part 
and  must  not  include  false  or 
incomplete  statements  or  information 
(see  §1045.255). 

(c)  We  may  ask  you  to  include  less 
information  than  we  specify  in  this 
subpart  as  long  as  you  maintain  all  the 
information  required  by  §  1045.250. 

(d)  You  must  use  good  engineering 
judgment  for  all  decisions  related  to 
your  application  (see  40  CFR  1068.5). 

(e)  An  authorized  representative  of 
your  company  must  approve  and  sign 
the  application. 

(f)  See  §  1045.255  for  provisions 
describing  how  we  will  process  your 
application. 

(g)  We  may  require  you  to  deliver 
your  test  engines  to  a  facility  we 
designate  for  our  testing  (see 

§  1045.235(c)). 

§  1045.205  What  must  I  include  in  my 
application? 

This  section  specifies  the  information 
that  must  be  in  your  application,  unless 


we  ask  you  to  include  less  information 
under  §  1045.201(c).  We  may  require 
you  to  provide  additional  information  to 
evaluate  your  aoplication. 

(a)  Describe  the  engine  family’s 
specifications  and  other  basic 
parameters  of  the  engine’s  design  and 
emission  controls.  List  the  fuel  type  on 
which  your  engines  are  designed  to 
operate  (for  example,  all-season 
gasoline).  List  each  distinguishable 
engine  configuration  in  the  engine 
family.  For  each  engine  configuration, 
list  the  maximum  engine  power  and  the 
range  of  values  for  maximum  engine 
power  resulting  from  production 
tolerances,  as  described  in  §  1045.140. 
Describe  why  your  engines  qualify  as 
high-performance  engines,  if  applicable. 

(b)  Explain  how  the  emission  control 
systems  operate.  Describe  in  detail  all 
system  components  for  controlling 
exhaust  emissions,  including  all 
auxiliary  emission  control  devices 
(AECDs)  and  all  fuel-system 
components  you  will  install  on  any 
production  or  test  engine.  Identify  the 
part  number  of  each  component  you 
describe.  For  this  paragraph  (b),  treat  as 
separate  AECDs  any  devices  that 
modulate  or  activate  differently  from 
each  other.  Include  sufficient  detail  to 
allow  us  to  evaluate  whether  the  AECDs 
are  consistent  with  the  defeat  device 
prohibition  of  §  1045.115. 

(c)  Explain  how  the  engine  diagnostic 
system  works,  if  applicable,  describing 
especially  the  engine  conditions  (with 
the  corresponding  diagnostic  trouble 
codes)  that  cause  the  malfunction 
indicator  to  go  on.  Propose  the 
conditions  under  which  the  diagnostic 
system  should  disregard  trouble  codes, 
as  described  in  §  1045.110(f). 

(d)  Describe  the  engines  you  selected 
for  testing  and  the  reasons  for  selecting 
them. 

(e)  Describe  the  test  equipment  and 
procedures  that  you  used,  including  any 
special  or  alternate  test  procedures  you 
used. 

(f)  Describe  how  you  operated  the 
emission-data  engine  before  testing, 
including  the  duty  cycle  and  the 
number  of  engine  operating  hours  used 
to  stabilize  emission  levels.  Explain 
why  you  selected  the  method  of  service 
accumulation.  Describe  any  scheduled 
maintenance  you  did. 

(g)  List  the  specifications  of  the  test 
fuel  to  show  that  it  falls  within  the 
required  ranges  we  specify  in  40  CFR 
part  1065. 

(h)  Identify  the  engine  family’s  useful 
life. 

(i)  Include  the  maintenance  and 
warranty  instructions  you  will  give  to 
the  ultimate  purchaser  of  each  new 
engine  (see  §§  1045.120  and  1045.125). 


(j)  Include  the  emission-related 
installation  instructions  you  will 
provide  if  someone  else  installs  your 
engines  in  a  vessel  (see  §  1045.130). 

00  Describe  your  emission  control 
information  label  (see  §  1045.135). 

(l)  Identify  the  emission  standards  or 
FELs  to  which  you  are  certifying 
engines  in  the  engine  family. 

(m)  Identify  the  engine  family’s 
deterioration  factors  and  describe  how 
you  developed  them  (see  §  1045.245). 
Present  any  emission  test  data  you  used 
for  this. 

(n)  State  that  you  operated  your 
emission-data  engines  as  described  in 
the  application  (including  the  test 
procedures,  test  parameters,  and  test 
fuels)  to  show  you  meet  the 
requirements  of  this  part. 

(o)  Present  emission  data  to  show  that 
you  meet  emission  standards,  as 
follows: 

(1)  Present  emission  data  by  mode  for 
hydrocarbons  (such  as  THC  or  THCE,  as 
applicable),  NOx,  and  CO  on  an 
emission-data  engine  to  show  your 
engines  meet  the  duty-cycle  emission 
standards  we  specify  in  §§  1045.103(a) 
and  1045.105(a).  Show  weighted 
emission  figures  before  and  after 
applying  deterioration  factors  for  each 
engine.  If  we  specify  more  than  one 
grade  of  any  fuel  type  (for  example,  low- 
temperature  and  all-season  gasoline), 
you  need  to  submit  test  data  only  for 
one  grade,  unless  the  regulations  of  this 
part  specify  otherwise  for  your  engine. 

(2)  Note  that  §§  1045.235  and 
1045.245  allow  you  to  submit  an 
application  in  certain  cases  without  new 
emission  data. 

(p)  State  that  all  the  engines  in  the 
engine  family  comply  with  the  not-to- 
exceed  emission  standards  we  specify  in 
subpart  B  of  this  part  for  all  normal 
operation  and  use  when  tested  as 
specified  in  §  1045.515,  if  applicable. 
Describe  any  relevant  testing, 
engineering  analysis,  or  other 
information  in  sufficient  detail  to 
support  your  statement. 

(q)  Report  all  test  results,  including 
those  from  invalid  tests,  whether  or  not 
they  were  conducted  according  to  the 
test  procedures  of  subpart  F  of  this  part. 
If  you  measure  C02,  report  those 
emission  levels  (in  g/kW-hr).  We  may 
ask  you  to  send  other  information  to 
confirm  that  your  tests  were  valid  under 
the  requirements  of  this  part  and  40  CFR 
parts  1060  and  1065. 

(r)  Describe  all  adjustable  operating 
parameters  (see  §  1045.115(e)), 
including  production  tolerances. 

Include  the  following  in  your 
description  of  each  parameter: 

(1)  The  nominal  or  recommended 
setting. 
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(2)  The  intended  physically  adjustable 
range. 

(3)  The  limits  or  stops  used  to 
establish  adjustable  ranges. 

(4)  Information  showing  why  the 
limits,  stops,  or  other  means  of 
inhibiting  adjustment  are  effective  in 
preventing  adjustment  of  parameters  on 
in-use  engines  to  settings  outside  your 
intended  physically  adjustable  ranges. 

(s)  Describe  how  your  engines  comply 
with  emission  standards  at  varying 
atmospheric  pressures.  Include  a 
description  of  altitude  kits  you  design  to 
comply  with  the  requirements  of 
§  1045.115(d).  Identify  the  part  number 
of  each  component  you  describe. 

Identify  the  altitude  range  for  which  you 
expect  proper  engine  performance  and 
emission  control  with  and  without  the 
altitude  kit.  State  that  your  engines  will 
comply  with  applicable  emission 
standards  throughout  the  useful  life 
with  the  altitude  kit  installed  according 
to  your  instructions.  Describe  any 
relevant  testing,  engineering  analysis,  or 
other  information  in  sufficient  detail  to 
support  your  statement.  In  addition, 
describe  your  plan  for  making 
information  and  parts  available  such 
that  you  would  reasonably  expect  that 
altitude  kits  would  be  widely  used  in 
the  high-altitude  counties  specified  in 
40  CFR  part  1068,  Appendix  III.  For 
example,  engine  owners  should  have 
ready  access  to  information  describing 
when  an  altitude  kit  is  needed  and  how 
to  obtain  this  service.  Similarly,  parts 
and  service  information  should  be 
available  to  qualified  service  facilities  in 
addition  to  authorized  service  centers  if 
that  is  needed  for  owners  to  have  such 
altitude  kits  installed  locally. 

(t)  Provide  the  information  needed  to 
read,  record,  and  interpret  all  the 
information  broadcast  by  an  engine’s 
onboard  computers  and  electronic 
control  units.  State  that,  upon  request, 
you  will  give  us  any  hardware,  software, 
or  tools  we  would  need  to  do  this.  If  you 
broadcast  a  surrogate  parameter  for 
torque  values,  you  must  provide  us 
what  we  need  to  convert  these  into 
torque  units.  You  may  reference  any 
appropriate  publicly  released  standards 
that  define  conventions  for  these 
messages  and  parameters.  Format  your 
information  consistent  with  publicly 
released  standards. 

(u)  Confirm  that  your  emission-related 
installation  instructions  specify  how  to 
ensure  that  sampling  of  exhaust 
emissions  will  be  possible  after  engines 
are  installed  in  vessels  and  placed  in 
service.  Show  how  to  sample  exhaust 
emissions  in  a  way  that  prevents 
diluting  the  exhaust  sample  with 
ambient  air. 


(v)  Unconditionally  certify  that  all  the 
engines  in  the  engine  family  comply 
with  the  requirements  of  this  part,  other 
referenced  parts  of  the  CFR,  and  the 
Clean  Air  Act. 

(w)  Include  good-faith  estimates  of 
U.S. -directed  production  volumes. 
Include  a  justification  for  the  estimated 
production  volumes  if  they  are 
substantially  different  than  actual 
production  volumes  in  earlier  years  for 
similar  models. 

(x)  Include  the  information  required 
by  other  subparts  of  this  part.  For 
example,  include  the  information 
required  by  §  1045.725  if  you  participate 
in  the  ABT  program. 

(y)  Include  other  applicable 
information,  such  as  information 
specified  in  this  part  or  40  CFR  part 
1068  related  to  requests  for  exemptions. 

(z)  Name  an  agent  for  service  located 
in  the  United  States.  Service  on  this 
agent  constitutes  service  on  you  or  any 
of  your  officers  or  employees  for  any 
action  by  EPA  or  otherwise  by  the 
United  States  related  to  the 
requirements  of  this  part. 

(aa)  For  imported  engines,  identify  the 
following: 

(l)  The  port(s)  at  which  you  have 
imported  engines  over  the  previous  12 
months. 

(2)  The  names  and  addresses  of  the 
agents  you  have  authorized  to  import 
your  engines. 

(3)  The  location  of  a  test  facility  in  the 
United  States  where  you  can  test  your 
engines  if  we  select  them  for  testing 
under  a  selective  enforcement  audit,  as 
specified  in  40  CFR  part  1068,  subpart 
E. 

§  1 045.21 0  May  I  get  preliminary  approval 
before  I  complete  my  application? 

If  you  send  us  information  before  you 
finish  the  application,  we  will  review  it 
and  make  any  appropriate 
determinations,  especially  for  questions 
related  to  engine  family  definitions, 
auxiliary  emission  control  devices, 
deterioration  factors,  testing  for  service 
accumulation,  maintenance,  and 
compliance  with  not-to-exceed 
standards.  Decisions  made  under  this 
section  are  considered  to  be  preliminary 
approval,  subject  to  final  review  and 
approval.  We  will  generally  not  reverse 
a  decision  where  we  have  given  you 
preliminary  approval,  unless  we  find 
new  information  supporting  a  different 
decision.  If  you  request  preliminary 
approval  related  to  the  upcoming  model 
year  or  the  model  year  after  that,  we  will 
make  the  appropriate  determinations  as 
soon  as  practicable.  We  will  generally 
not  provide  preliminary  approval 
related  to  a  future  model  year  more  than 
two  years  ahead  of  time. 


§  1 045.220  How  do  I  amend  the 
maintenance  instructions  in  my 
application? 

You  may  amend  your  emission- 
related  maintenance  instructions  after 
you  submit  your  application  for 
certification  as  long  as  the  amended 
instructions  remain  consistent  with  the 
provisions  of  §  1045.125.  You  must  send 
the  Designated  Compliance  Officer  a 
written  request  to  amend  your 
application  for  certification  for  an 
engine  family  if  you  want  to  change  the 
emission-related  maintenance 
instructions  in  a  way  that  could  affect 
emissions.  In  your  request,  describe  the 
proposed  changes  to  the  maintenance 
instructions.  If  operators  follow  the 
original  maintenance  instructions  rather 
than  the  newly  specified  maintenance, 
this  does  not  allow  you  to  disqualify 
those  engines  from  in-use  testing  or 
deny  a  warranty  claim. 

(a)  If  you  are  decreasing,  replacing,  or 
eliminating  any  specified  maintenance, 
you  may  distribute  the  new 
maintenance  instructions  to  your 
customers  30  days  after  we  receive  your 
request,  unless  we  disapprove  your 
request.  This  would  generally  include 
replacing  one  maintenance  step  with 
another.  We  may  approve  a  shorter  time 
or  waive  this  requirement. 

(b)  If  your  requested  change  would 
not  decrease  the  specified  maintenance, 
you  may  distribute  the  new 
maintenance  instructions  anytime  after 
you  send  your  request. 

(c)  You  need  not  request  approval  if 
you  are  making  only  minor  corrections 
(such  as  correcting  typographical 
mistakes),  clarifying  your  maintenance 
instructions,  or  changing  instructions 
for  maintenance  unrelated  to  emission 
control.  We  may  ask  you  to  send  us 
copies  of  maintenance  instructions 
revised  under  this  paragraph  (c). 

§  1045.225  How  do  I  amend  my  application 
for  certification  to  include  new  or  modified 
engines  or  change  an  FEL? 

Before  we  issue  you  a  certificate  of 
conformity,  you  may  amend  your 
application  to  include  new  or  modified 
engine  configurations,  subject  to  the 
provisions  of  this  section.  After  we  have 
issued  your  certificate  of  conformity, 
you  may  send  us  an  amended 
application  requesting  that  we  include 
new  or  modified  engine  configurations 
within  the  scope  of  the  certificate, 
subject  to  the  provisions  of  this  section. 
You  must  amend  your  application  if  any 
changes  occur  with  respect  to  any 
information  included  in  your 
application. 

(a)  You  must  amend  your  application 
before  you  take. any  of  the  following 
actions: 
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(1)  Add  an  engine  configuration  to  an 
engine  family.  In  this  case,  the  engifie 
configuration  added  must  be  consistent 
with  other  engine  configurations  in  the 
engine  family  with  respect  to  the  criteria 
listed  in  §  1045.230. 

(2)  Change  an  engine  configuration 
already  included  in  an  engine  family  in 
a  way  that  may  affect  emissions,  or 
change  any  of  the  components  you 
described  in  your  application  for 
certification.  This  includes  production 
and  design  changes  that  may  affect 
emissions  any  time  during  the  engine’s 
lifetime. 

(3)  Modify  ar  FEL  for  an  engine 
family  as  described  in  paragraph  (f)  of 
this  section. 

(b)  To  amend  your  application  for 
certification,  send  the  Designated 
Compliance  Officer  the  following 
information: 

(1)  Describe  in  detail  the  addition  or 
change  in  the  engine  model  or 
configuration  you  intend  to  make. 

(2)  Include  engineering  evaluations  or 
data  showing  that  the  amended  engine 
family  complies  with  all  applicable 
requirements.  You  may  do  this  by 
showing  that  the  original  emission-data 
engine  is  still  appropriate  for  showing 
that  the  amended  family  complies  with 
all  applicable  requirements. 

(3)  If  the  original  emission-data 
engine  for  the  engine  family  is  not 
appropriate  to  show  compliance  for  the 
new  or  modified  engine  configuration, 
include  new  test  data  showing  that  the 
new  or  modified  engine  configuration 
meets  the  requirements  of  this  part. 

(c)  We  may  ask  for  more  test  data  or 
engineering  evaluations.  You  must  give 
us  these  within  30  days  after  we  request 
them. 

(d)  For  engine  families  already 
covered  by  a  certificate  of  conformity, 
we  will  determine  whether  the  existing 
certificate  of  conformity  covers  your 
newly  added  or  modified  engine.  You 
may  ask  for  a  hearing  if  we  deny  your 
request  (see  §  1045.820). 

(e)  For  engine  families  already 
covered  by  a  certificate  of  conformity, 
you  may  start  producing  the  new  or 
modified  engine  configuration  anytime 
after  you  send  us  your  amended 
application  and  before  we  make  a 
decision  under  paragraph  (d)  of  this 
section.  However,  if  we  determine  that 
the  affected  engines  do  not  meet 
applicable  requirements,  we  will  notify 
you  to  cease  production  of  the  engines 
and  may  require  you  to  recall  the 
engines  at  no  expense  to  the  owner. 
Choosing  to  produce  engines  under  this 
paragraph  (e)  is  deemed  to  be  consent  to 
recall  all  engines  that  we  determine  do 
not  meet  applicable  emission  standards 
or  other  requirements  and  to  remedy  the 


nonconformity  at  no  expense  to  the 
owner.  If  you  do  not  provide 
information  required  under  paragraph 

(c)  of  this  section  within  30  days  after 
we  request  it,  you  must  stop  producing 
the  new  or  modified  engines. 

(f)  You  may  ask  us  to  approve  a 
change  to  your  FEL  in  certain  cases  after 
the  start  of  production.  The  changed 
FEL  may  not  apply  to  engines  you  have 
already  introduced  into  U.S.  commerce, 
except  as  described  in  this  paragraph  (f). 
If  we  approve  a  changed  FEL  after  the 
start  of  production,  you  must  include 
the  new  FEL  on  the  emission  control 
information  label  for  all  engines 
produced  after  the  change.  You  may  ask 
us  to  approve  a  change  to  your  FEL  in 
the  following  cases: 

(1)  You  may  ask  to  raise  your  FEL  for 
your  engine  family  at  any  time.  In  your 
request,  you  must  show  that  you  will 
still  be  able  to  meet  the  emission 
standards  as  specified  in  subparts  B  and 
H  of  this  part.  If  you  amend  your 
application  by  submitting  new  test  data 
to  include  a  newly  added  or  modified 
engine,  as  described  in  paragraph  (b)(3) 
of  this  section,  use  the  appropriate  FELs 
with  corresponding  production  volumes 
to  calculate  emission  credits  for  the 
model  year,  as  described  in  subpart  H  of 
this  part.  In  all  other  circumstances,  you 
must  use  the  higher  FEL  for  the  entire 
family  to  calculate  emission  credits 
under  subpart  H  of  this  part. 

(2)  You  may  ask  to  lower  the  FEL  for 
your  engine  family  only  if  you  have  test 
data  from  production  engines  showing 
that  emissions  are  below  the  proposed 
lower  FEL.  The  lower  FEL  applies  only 
to  engines  you  produce  after  we  approve 
the  new  FEL.  Use  the  appropriate  FELs 
with  corresponding  production  volumes 
to  calculate  emission  credits  for  the 
model  year,  as  described  in  subpart  H  of 
this  part. 

§  1 045.230  How  do  I  select  engine 
families? 

(a)  For  purposes  of  certification, 
divide  your  product  line  into  families  of 
engines  that  are  expected  to  have 
similar  emission  characteristics 
throughout  their  useful  life  as  described 
in  this  section.  Your  engine  family  is 
limited  to  a  single  model  year. 

(b)  Group  engines  into  the  same 
engine  family  if  they  are  the  same  in  all 
the  following  aspects: 

(1)  The  combustion  cycle  and  fuel. 

See  paragraph  (e)  of  this  section  for 
special  provisions  that  apply  for  dual¬ 
fuel  engines. 

(2)  Method  of  air  aspiration  (for 
example,  turbocharged  vs.  naturally 
aspirated). 

(3)  The  number,  location,  volume,  and 
composition  of  catalytic  converters. 


(4)  The  number,  arrangement,  and 
approximate  bore  diameter  of  cylinders. 

(5)  Method  of  control  for  engine 
operation,  other  than  governing  (i.e., 
mechanical  or  electronic). 

(6)  The  numerical  level  of  the 
applicable  emission  standards.  For 
example,  an  engine  family  may  not 
include  engines  certified  to  different 
family  emission  limits,  though  you  may 
change  family  emission  limits  without 
recertifying  as  specified  in  §  1045.225. 

(c)  You  may  subdivide  a  group  of 
engines  that  is  identical  under 
paragraph  (b)  of  this  section  into 
different  engine  families  if  you  show  the 
expected  emission  characteristics  are 
different  during  the  useful  life. 

(d)  You  may  group  engines  that  are 
not  identical  with  respect  to  the  things 
listed  in  paragraph  (b)  of  this  section 
into  the  same  engine  family,  as  follows: 

(1)  In  unusual  circumstances,  you 
may  group  such  engines  into  the  same 
engine  family  if  you  show  that  their 
emission  characteristics  during  the 
useful  life  will  be  similar. 

(2)  If  you  are  a  small-volume  engine 
manufacturer,  you  may  group  all  your 
high-performance  engines  into  a  single 
engine  family. 

(3)  The  provisions  of  this  paragraph 

(e)  do  not  exempt  any  engines  from 
meeting  all  the  emission  standards  and 
requirements  in  subpart  B  of  this  part. 

(e)  You  may  certify  dual-fuel  or 
flexible-fuel  engines  in  a  single  engine 
family.  You  may  include  dedicated-fuel 
versions  of  this  same  engine  model  in 
the  same  engine  family,  as  long  as  they 
are  identical  to  the  engine  configuration 
with  respect  to  that  fuel  type  for  the 
dual-fuel  or  flexible-fuel  version  of  the 
engine.  For  example,  if  you  produce  an 
engine  that  can  alternately  run  on 
gasoline  and  natural  gas,  you  can 
include  the  gasoline-only  and  natural 
gas-only  versions  of  the  engine  in  the 
same  engine  family  as  the  dual-fuel 
engine  if  engine  operation  on  each  fuel 
type  is  identical  with  or  without 
installation  of  components  for  operating 
on  the  other  fuel. 

§  1045.235  What  emission  testing  must  I 
perform  for  my  application  for  a  certificate 
of  conformity? 

This  section  describes  the  emission 
testing  you  must  perform  to  show 
compliance  with  the  emission  standards 
in  §§  1045.103  and  1045.105.  See 
§  1045.205(p)  regarding  emission  testing 
related  to  the  not-to-exceed  standards. 
See  §§  1045.240  and  1045.245  and  40 
CFR  part  1065,  subpart  E,  regarding 
service  accumulation  before  emission 
testing. 

(a)  Select  an  emission-data  engine 
from  each  engine  family  for  testing  as 
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described  in  40  CFR  1065.401.  Select 
the  engine  with  a  configuration  that  is 
most  likely  to  exceed  the  exhaust 
emission  standards,  using  good 
engineering  judgment.  Consider  the 
emission  levels  of  all  exhaust 
constituents  over  the  full  useful  life  of 
the  engine  when  operated  in  a  vessel. 

(b)  Test  your  emission-data  engines 
using  the  procedures  and  equipment 
specified  in  subpart  F  of  this  part.  In  the 
case  of  dual-fuel  engines,  measure 
emissions  when  operating  with  each 
type  of  fuel  for  which  you  intend  to 
certify  the  engine.  In  the  case  of  flexible- 
fuel  engines,  measure  emissions  when 
operating  with  the  fuel  mixture  that  is 
most  likely  to  cause  the  engine  to 
exceed  the  applicable  HC+NOx 
emission  standard,  though  you  may  ask 
us  to  exclude  fuel  mixtures  that  you  can 
show  are  not  likely  to  occur  in  use. 

(c)  We  may  measure  emissions  from 
any  of  your  emission-data  engines  or 
other  engines  from  the  engine  family,  as 
follows: 

(1)  We  may  decide  to  do  the  testing 
at  your  plant  or  any  other  facility.  If  we 
do  this,  you  must  deliver  the  engine  to 
a  test  facility  we  designate.  The  engine 
you  provide  must  include  appropriate 
manifolds,  aftertreatment  devices, 
electronic  control  units,  and  other 
emission-related  components  not 
normally  attached  directly  to  the  engine 
block.  If  we  do  the  testing  at  your  plant, 
you  must  schedule  it  as  soon  as  possible 
and  make  available  the  instruments, 
personnel,  and  equipment  we  need. 

(2)  If  we  measure  emissions  on  one  of 
your  engines,  the  results  of  that  testing 
become  the  official  emission  results  for 
the  engine.  Unless  we  later  invalidate 
these  data,  we  may  decide  not  to 
consider  your  data  in  determining  if 
your  engine  family  meets  applicable 
requirements. 

(3)  We  may  set  the  adjustable 
parameters  of  your  engine  to  any  point 
within  the  physically  adjustable  ranges 
(see  §1045. 115(e)). 

(4)  We  may  calibrate  your  engine 
within  normal  production  tolerances  for 
anything  we  do  not  consider  an 
adjustable  parameter.  For  example,  this 
would  apply  where  we  determine  that 
an  engine  parameter  is  not  an  adjustable 
parameter  (as  defined  in  §  1045.801)  but 
that  it  is  subject  to  production 
variability. 

(d)  You  may  ask  to  use  carryover 
emission  data  from  a  previous  model 
year  instead  of  doing  new  tests,  but  only 
if  all  the  following  are  true: 

(1)  The  engine  family  from  the 
previous  model  year  differs  from  the 
current  engine  family  only  with  respect 
to  model  year  or  other  characteristics 
unrelated  to  emissions. 


(2)  The  emission-data  engine  from  the 
previous  model  year  remains  the 
appropriate  emission-data  engine  under 
paragraph  (b)  of  this  section. 

(3)  The  data  show  that  the  emission- 
data  engine  would  meet  all  the 
requirements  that  apply  to  the  engine 
family  covered  by  the  application  for 
certification.  For  engines  originally 
tested  under  the  provisions  of  40  CFR 
part  91,  you  may  consider  those  test 
procedures  to  be  equivalent  to  the 
procedures  we  specify  in  subpart  F  of 
this  part. 

(e)  We  may  require  you  to  test  another 
engine  of  the  same  or  different 
configuration  in  addition  to  the 
engine(s)  tested  under  paragraph  (b)  of 
this  section. 

(f)  If  you  use  an  alternate  test 
procedure  under  40  CFR  1065.10  and 
later  testing  shows  that  such  testing 
does  not  produce  results  that  are 
equivalent  to  the  procedures  specified 
in  subpart  F  of  this  part,  we  may  reject 
data  you  generated  using  the  alternate 
procedure. 

§  1045.240  How  do  I  demonstrate  that  my 
engine  family  complies  with  exhaust 
emission  standards? 

(a)  For  purposes  of  certification,  your 
engine  family  is  considered  in 
compliance  with  the  duty-cycle 
emission  standards  in  §  1045.103  or 

§  1045.105  if  all  emission-data  engines 
representing  that  family  have  test  results 
showing  deteriorated  emission  levels  at 
or  below  these  standards.  This  includes 
all  test  points  over  the  course  of  the 
durability  demonstration.  Note  that  your 
FELs  are  considered  to  be  the  applicable 
emission  standards  with  which  you 
must  comply  if  you  participate  in  the 
ABT  program  in  subpart  H  of  this  part. 

(b)  Your  engine  family  is  deemed  not 
to  comply  if  any  emission-data  engine 
representing  that  family  has  test  results 
showing  a  deteriorated  emission  level 
for  any  pollutant  that  is  above  an 
applicable  emission  standard.  Similarly, 
your  engine  family  is  deemed  not  to 
comply  if  any  emission-data  engine 
representing  that  family  has  test  results 
showing  any  emission  level  above  the 
applicable  not-to-exceed  emission 
standard  for  any  pollutant.  The 
provisions  of  this  paragraph  (b)  apply 
for  all  test  points  over  the  course  of  the 
durability  demonstration. 

(c)  Determine  a  deterioration  factor  to 
compare  emission  levels  from  the 
emission-data  engine  with  the 
applicable  emission  standards.  Section 
1045.245  specifies  how  to  test  engines 
to  develop  deterioration  factors  that 
represent  the  expected  deterioration  in 
emissions  over  your  engines’  full  useful 
life.  Your  deterioration  factors  must  take 


into  account  any  available  data  from  in- 
use  testing  with  similar  engines.  You 
may  ask  us  to  give  you  an  assigned 
deterioration  factor  for  your  high- 
performance  engines.  Small-volume 
engine  manufacturers  may  use  assigned 
deterioration  factors  that  we  establish 
for  any  engine  families  certified  under 
this  part.  Apply  deterioration  factors  as 
follows: 

(1)  Additive  deterioration  factor  for 
exhaust  emissions.  For  engines  that  do 
not  use  aftertreatment  technology,  use 
an  additive  deterioration  factor  for 
exhaust  emissions.  An  additive 
deterioration  factor  is  the  difference 
between  exhaust  emissions  at  the  end  of 
useful  life  and  exhaust  emissions  at  the 
low-hour  test  point.  Adjust  the  official 
emission  results  for  each  tested  engine 
at  the  selected  test  point  by  adding  the 
factor  to  the  measured  emissions.  If  the 
deterioration  factor  is  less  than  zero,  use 
zero.  Additive  deterioration  factors  must 
be  specified  to  one  more  decimal  place 
than  the  emission  standard. 

(2)  Multiplicative  deterioration  factor 
for  exhaust  emissions.  For  engines  that 
use  aftertreatment  technology,  such  as 
catalytic  converters,  use  a  multiplicative 
deterioration  factor  for  exhaust 
emissions.  A  multiplicative 
deterioration  factor  is  the  ratio  of 
exhaust  emissions  at  the  end  of  useful 
life  to  exhaust  emissions  at  the  low-hour 
test  point.  Adjust  the  official  emission 
results  for  each  tested  engine  at  the 
selected  test  point  by  multiplying  the 
measured  emissions  by  the  deterioration 
factor.  If  the  deterioration  factor  is  less 
than  one,  use  one.  Multiplicative 
deterioration  factors  must  be  specified 
to  one  more  significant  figure  than  the 
emission  standard. 

(d)  Collect  emission  data  using 
measurements  to  one  more  decimal 
place  than  the  applicable  standard. 
Apply  the  deterioration  factor  to  the 
official  emission  result,  as  described  in 
paragraph  (c)  of  this  section,  then  round 
the  adjusted  figure  to  the  same  number 
of  decimal  places  as  the  emission 
standard.  Compare  the  rounded 
emission  levels  to  the  emission  standard 
for  each  emission-data  engine.  In  the 
case  of  HC+NOx  standards,  add  the 
official  emission  results  and  apply  the 
deterioration  factor  to  the  sum  of  the 
pollutants  before  rounding.  However,  if 
your  deterioration  factors  are  based  on 
emission  measurements  that  do  not 
cover  the  vehicle’s  full  useful  life,  apply 
the  deterioration  factor  to  each  pollutant 
and  then  add  the  results  before 
rounding. 
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§  1 045.245  How  do  I  determine 
deterioration  factors  from  exhaust 
durability  testing? 

This  section  describes  how  to 
determine  deterioration  factors,  either 
with  pre-existing  test  data  or  with  new 
emission  measurements. 

(a)  You  may  ask  us  to  approve 
deterioration  factors  for  an  engine 
family  based  on  emission  measurements 
from  similar  engines  if  you  have  already 
given  us  these  data  for  certifying  the 
other  engines  in  the  same  or  earlier 
model  years.  Use  good  engineering 
judgment  to  decide  whether  the  two 
engines  are  similar. 

(d)  If  you  are  unable  to  determine 
deterioration  factors  for  an  engine 
family  under  paragraph  (a)  of  this 
section,  select  engines,  subsystems,  or 
components  for  testing.  Determine 
deterioration  factors  based  on  service 
accumulation  and  related  testing. 

Include  consideration  of  wear  and  other 
causes  of  deterioration  expected  under 
typical  consumer  use,  including 
exposure  to  saltwater  if  applicable. 
Determine  deterioration  factors  as 
follows: 

(1)  You  must  measure  emissions  from 
the  emission-data  engine  at  a  low-hour 
test  point  and  the  end  of  the  useful  life. 
You  may  also  test  at  evenly  spaced 
intermediate  points.  Collect  emission 
data  using  measurements  to  one  more 
decimal  place  than  the  emission 
standard. 

(2)  Operate  the  engine  over  a 
representative  duty  cycle  for  a  period  at 
least  as  long  as  the  useful  life  (in  hours). 
Y ou  may  operate  the  engine 
continuously.  You  may  also  use  an 
engine  installed  in  a  vessel  to 
accumulate  service  hours  instead  of 
running  the  engine  only  in  the 
laboratory. 

(3)  In  the  case  of  dual-fuel  or  flexible- 
fuel  engines,  you  may  accumulate 
service  hours  on  a  single  emission-data 
engine  using  the  type  or  mixture  of  fuel 
expected  to  have  the  highest 
combustion  and  exhaust  temperatures. 
For  dual-fuel  engines,  you  must 
measure  emissions  on  each  fuel  type  at 
each  test  point. 

(4)  You  may  perform  maintenance  on 
emission-data  engines  as  described  in 

§  1045.125  and  40  CFR  part  1065, 
subpart  E. 

(5)  If  you  measure  emissions  at  only 
two  points  to  calculate  your 
deterioration  factor,  base  your 
calculations  on  a  linear  relationship 
connecting  these  two  data  points  for 
each  pollutant.  If  you  measure 
emissions  at  three  or  more  points,  use 

a  linear  least-squares  fit  of  your  test  data 
for  each  pollutant  to  calculate  your 
deterioration  factor. 


(6)  If  you  test  more  than  one  engine 
to  establish  deterioration  factors, 
calculate  the  deterioration  factor  for 
each  engine  and  average  the 
deterioration  factors  from  all  the  engines 
before  rounding. 

(7)  Use  good  engineering  judgment  for 
all  aspects  of  the  effort  to  establish 
deterioration  factors  under  this 
paragraph  (b). 

(8)  You  may  use  other  testing  methods 
to  determine  deterioration  factors, 
consistent  with  good  engineering 
judgment,  as  long  as  we  approve  those 
methods  in  advance. 

(c)  Include  the  following  information 
in  your  application  for  certification: 

(1)  If  you  determine  your 
deterioration  factors  based  on  test  data 
from  a  different  engine  family,  explain 
why  this  is  appropriate  and  include  all 
the  emission  measurements  on  which 
you  base  the  deterioration  factor. 

(2)  If  you  do  testing  to  determine 
deterioration  factors,  describe  the  form 
and  extent  of  service  accumulation, 
including  the  method  you  use  to 
accumulate  hours. 

§1045.250  What  records  must  I  keep  and 
what  reports  must  I  send  to  EPA? 

(a)  Send  the  Designated  Compliance 
Officer  information  related  to  your  U.S.- 
directed  production  volumes  as 
described  in  §  1045.345.  In  addition, 
within  45  days  after  the  end  of  the 
model  year,  you  must  send  us  a  report 
describing  information  about  engines 
you  produced  during  the  model  year  as 
follows: 

(1)  State  the  total  production  volume 
for  each  engine  family  that  is  not  subject 
to  reporting  under  §  1045.345. 

(2)  State  the  total  production  volume 
for  any  engine  family  for  which  you 
produce  engines  after  completing  the 
reports  required  in  §  1045.345. 

(3)  For  production  volumes  you  report 
under  this  paragraph  (a),  identify 
whether  or  not  the  figures  include 
California  sales.  Include  a  separate 
count  of  production  volumes  for 
California  sales  if  those  figures  are 
available. 

(b)  Organize  and  maintain  the 
following  records: 

(1)  A  copy  of  all  applications  and  any 
summary  information  you  send  us. 

(2)  Any  of  the  information  we  specify 
in  §  1045.205  that  you  were  not  required 
to  include  in  your  application. 

(3)  A  detailed  history  of  each 
emission-data  engine.  For  each  engine, 
describe  all  of  the  following: 

(i)  The  emission-data  engine’s 
construction,  including  its  origin  and 
buildup,  steps  you  took  to  ensure  that 
it  represents  production  engines,  any 
components  you  built  specially  for  it, 


and  all  the  components  you  include  in 
your  application  for  certification. 

(ii)  How  you  accumulated  engine 
operating  hours  (service  accumulation), 
including  the  dates  and  the  number  of 
hours  accumulated. 

(iii)  All  maintenance,  including 
modifications,  parts  changes,  and  other 
service,  and  the  dates  and  reasons  for 
the  maintenance. 

(iv)  All  your  emission  tests,  including 
documentation  on  routine  and  standard 
tests,  as  specified  in  part  40  CFR  part 
1065,  and  the  date  and  purpose  of  each 
test. 

(v)  All  tests  to  diagnose  engine  or 
emission  control  performance,  giving 
the  date  and  time  of  each  and  the 
reasons  for  the  test. 

(vi)  Any  other  significant  events. 

(4)  Production  figures  for  each  engine 
family  divided  by  assembly  plant. 

(5)  Keep  a  list  of  engine  identification 
numbers  for  all  the  engines  you  produce 
under  each  certificate  of  conformity. 

(c)  Keep  data  from  routine  emission 
tests  (such  as  test  cell  temperatures  and 
relative  humidity  readings)  for  one  year 
after  we  issue  the  associated  certificate 
of  conformity.  Keep  all  other 
information  specified  in  this  section  for 
eight  years  after  we  issue  your 
certificate. 

(d)  Store  these  records  in  any  format 
and  on  any  media  as  long  as  you  can 
promptly  send  us  organized,  written 
records  in  English  if  we  ask  for  them. 
You  must  keep  these  records  readily 
available.  We  may  review  them  at  any 
time. 

§  1 045.255  What  decisions  may  EPA  make 
regarding  my  certificate  of  conformity? 

(a)  If  we  determine  your  application  is 
complete  and  shows  that  the  engine 
family  meets  all  the  requirements  of  this 
part  and  the  Clean  Air  Act,  we  will' 
issue  a  certificate  of  conformity  for  your 
engine  family  for  that  model  year.  We 
may  make  the  approval  subject  to 
additional  conditions. 

(b)  We  may  deny  your  application  for 
certification  if  we  determine  that  your 
engine  family  fails  to  comply  with 
emission  standards  or  other 
requirements  of  this  part  or  the  Clean 
Air  Act.  We  will  base  our  decision  on 
all  available  information.  If  we  deny 
your  application,  we  will  explain  why 
in  writing. 

(c)  In  addition,  we  may  deny  your 
application  or  suspend  or  revoke  your 
certificate  if  you  do  any  of  the 
following: 

(1)  Refuse  to  comply  with  any  testing 
or  reporting  requirements. 

(2)  Submit  false  or  incomplete 
information  (paragraph  (e)  of  this 
section  applies  if  this  is  fraudulent). 
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(3)  Render  inaccurate  any  test  data. 

(4)  Deny  us  from  completing 
authorized  activities  (see  40  CFR 
1068.20).  This  includes  a  failure  to 
provide  reasonable  assistance. 

(5)  Produce  engines  for  importation 
into  the  United  States  at  a  location 
where  local  law  prohibits  us  from 
carrying  out  authorized  activities. 

(6)  Fail  to  supply  requested 
information  or  amend  your  application 
to  include  all  engines  being  produced. 

(7)  Take  any  action  that  otherwise 
circumvents  the  intent  of  the  Clean  Air 
Act  or  this  part. 

(d)  We  may  void  your  certificate  if 
you  do  not  keep  the  records  we  require 
or  do  not  give  us  information  as 
required  under  this  part  or  the  Clean  Air 
Act. 

(e)  We  may  void  your  certificate  if  we 
find  that  you  intentionally  submitted 
false  or  incomplete  information. 

(f)  If  we  deny  your  application  or 
suspend,  revoke, 43r  void  your 
certificate,  you  may  ask  for  a  hearing 
(see  §  1045.820). 

Subpart  D — Testing  Production-tine 
Engines 

§  1 045.301  When  must  I  test  my 
production-line  engines? 

(a)  If  you  produce  engines  that  are 
subject  to  the  requirements  of  this  part, 
you  must  test  them  as  described  in  this 
subpart,  except  as  follows: 

(1)  Small-volume  engine 
manufacturers  may  omit  testing  under 
this  subpart. 

(2)  We  may  exempt  engine  families 
with  a  projected  U.S. -directed 
production  volume  below  150  units 
from  routine  testing  under  this  subpart. 
Request  this  exemption  in  your 
application  for  certification  and  include 
your  basis  for  projecting  a  production 
volume  below  150  units.  We  will 
approve  your  request  if  we  agree  that 
you  have  made  good-faith  estimates  of 
your  production  volumes.  Your 
exemption  is  approved  when  we  grant 
your  certificate.  You  must  promptly 
notify  us  if  your  actual  production 
exceeds  150  units  during  the  model 
year.  If  you  exceed  the  production  limit 
or  if  there  is  evidence  of  a 
nonconformity,  we  may  require  you  to 
test  production-line  engines  under  this 
subpart,  or  under  40  CFR  part  1068, 
subpart  E,  even  if  we  have  approved  an 
exemption  under  this  paragraph  (a)(2). 

(3)  The  requirements  of  this  subpart 
do  not  apply  to  sterndrive/inboard 
engines. 

(b)  We  may  suspend  or  revoke  your 
certificate  of  conformity  for  certain 
engine  families  if  your  production-line 
engines  do  not  meet  the  requirements  of 


this  part  or  you  do  not  fulfill  your 
obligations  under  this  subpart  (see 
§§  1045.325  and  1045.340). 

(c)  Other  regulatory  provisions 
authorize  us  to  suspend,  revoke,  or  void 
your  certificate  of  conformity,  or  order 
recalls  for  engine  families,  without 
regard  to  whether  they  have  passed 
these  production-line  testing 
requirements.  The  requirements  of  this 
subpart  do  not  affect  our  ability  to  do 
selective  enforcement  audits,  as 
described  in  40  CFR  part  1068. 

Individual  engines  in  families  that  pass 
these  production-line  testing 
requirements  must  also  conform  to  all 
applicable  regulations  of  this  part  and 
40  CFR  part  1068. 

(d)  You  may  use  alternate  programs 
for  testing  production-line  engines  in 
the  following  circumstances: 

(1)  You  may  use  analyzers  and 
sampling  systems  that  meet  the  field- 
testing  requirements  of  40  CFR  part 
1065,  subpart  J,  but  not  the  otherwise 
applicable  requirements  in  40  CFR  part 
1065  for  laboratory  testing,  to 
demonstrate  compliance  with  duty- 
cycle  emission  standards  if  you  double 
the  minimum  sampling  rate  specified  in 
§  1045.310(b).  Use  measured  test  results 
to  determine  whether  engines  comply 
with  applicable  standards  without 
applying  a  measurement  allowance. 

This  alternate  program  does  not  require 
prior  approval  but  we  may  disallow  use 
of  this  option  where  we  determine  that 
use  of  field-grade  equipment  would 
prevent  you  from  being  able  to 
demonstrate  that  your  engines  are  being 
produced  to  conform  to  the 
specifications  in  your  application  for 
certification. 

(2)  You  may  ask  to  use  another 
alternate  program  for  testing 
production-line  engines.  In  your 
request,  you  must  show  us  that  the 
alternate  program  gives  equal  assurance 
that  your  products  meet  the 
requirements  of  this  part.  We  may  waive 
some  or  all  of  this  subpart’s 
requirements  if  we  approve  your 
alternate  approach.  For  example,  in 
certain  circumstances  you  may  be  able 
to  give  us  equal  assurance  that  your 
products  meet  the  requirements  of  this 
part  by  using  less  rigorous  measurement 
methods  if  you  offset  that  by  increasing 
the  number  of  test  engines. 

(e)  If  you  certify  an  engine  family  with 
carryover  emission  data,  as  described  in 
§  1045.235(d),  and  these  equivalent 
engine  families  consistently  pass  the 
production-line  testing  requirements 
over  the  preceding  two-year  period,  you 
may  ask  for  a  reduced  testing  rate  for 
further  production-line  testing  for  that 
family.  The  minimum  testing  rate  is  one 
engine  per  engine  family.  If  we  reduce 


your  testing  rate,  we  may  limit  our 
approval  to  any  number  of  model  years. 
In  determining  whether  to  approve  your 
request,  we  may  consider  the  number  of 
engines  that  have  failed  the  emission 
tests. 

(f)  We  may  ask  you  to  make  a 
reasonable  number  of  production-line 
engines  available  for  a  reasonable  time 
so  we  can  test  or  inspect  them  for 
compliance  with  the  requirements  of 
this  part. 

§  1 045.305  How  must  I  prepare  and  test  my 
production-line  engines? 

This  section  describes  how  to  prepare 
and  test  production-line  engines.  You 
must  assemble  the  test  engine  in  a  way 
that  represents  the  assembly  procedures 
for  other  engines  in  the  engine  family. 
You  must  ask  us  to  approve  any 
deviations  from  your  normal  assembly 
procedures  for  other  production  engines 
in  the  engine  family. 

(a)  Test  procedures.  Test  your 
production-line  engines  using  the 
applicable  testing  procedures  in  subpart 
F  of  this  part  to  show  you  meet  the  duty- 
cycle  emission  standards  in  subpart  B  of 
this  part.  The  not-to-exceed  standards 
apply  for  this  testing,  but  you  need  not 
do  additional  testing  to  show  that 
production-line  engines  meet  the  not-to- 
exceed  standards. 

(b)  Modifying  a  test  engine.  Once  an 
engine  is  selected  for  testing  (see 

§  1045.310),  you  may  adjust,  repair, 
prepare,  or  modify  it  or  check  its 
emissions  only  if  one  of  the  following  is 
true: 

(1)  You  document  the  need  for  doing 
so  in  your  procedures  for  assembling 
and  inspecting  all  your  production 
engines  and  make  the  action  routine  for 
all  the  engines  in  the  engine  family. 

(2)  This  subpart  otherwise  specifically 
allows  your  action. 

(3)  We  approve  your  action  in 
advance. 

(c)  Engine  malfunction.  If  an  engine 
malfunction  prevents  further  emission 
testing,  ask  us  to  approve  your  decision 
to  either  repair  the  engine  or  delete  it 
from  the  test  sequence. 

(d)  Setting  adjustable  parameters. 
Before  any  test,  we  may  require  you  to 
adjust  any  adjustable  parameter  to  any 
setting  within  its  physically  adjustable 
range. 

(1)  We  may  require  you  to  adjust  idle 
speed  outside  the  physically  adjustable 
range  as  needed,  but  only  until  the 
engine  has  stabilized  emission  levels 
(see  paragraph  (e)  of  this  section).  We 
may  ask  you  for  information  needed  to 
establish  an  alternate  minimum  idle 
speed. 

(2)  We  may  specify  adjustments 
within  the  physically  adjustable  range 
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by  considering  their  effect  on  emission 
levels.  We  may  also  consider  how  likely 
it  is  that  someone  will  make  such  an 
adjustment  with  in-use  engines. 

(e)  Stabilizing  emission  levels.  You 
may  operate  the  engine  to  stabilize  the 
emission  levels  before  you  test 
production-line  engines.  Using  good 
engineering  judgment,  operate  your 
engines  in  a  way  that  represents  the  way 
production  engines  will  be  used.  You 
may  operate  each  engine  for  no  more 
than  the  greater  of  two  periods: 

(1)  12  hours. 

(2)  The  number  of  hours  you  operated 
your  emission-data  engine  for  certifying 
the  engine  family  (see  40  CFR  part  1065, 
subpart  E,  or  the  applicable  regulations 
governing  how  you  should  prepare  your 
test  engine). 

(f)  Damage  during  shipment.  If 
shipping  an  engine  to  a  remote  facility 
for  production-line  testing  makes 
necessary  an  adjustment  or  repair,  you 
must  wait  until  after  the  initial  emission 
test  to  do  this  work.  We  may  waive  this 
requirement  if  the  test  would  be 
impossible  or  unsafe  or  if  it  would 
permanently  damage  the  engine.  Report 
to  us  in  your  written  report  under 

§  1045.345  all  adjustments  or  repairs 
you  make  on  test  engines  before  each 
test. 

(g)  Retesting  after  invalid  tests.  You 
may  retest  an  engine  if  you  determine 
an  emission  test  is  invalid  under 
subpart  F  of  this  part.  Explain  in  your 
written  report  reasons  for  invalidating 
any  test  and  the  emission  results  from 
all  tests.  If  we  determine  that  you 
improperly  invalidated  a  test,  we  may 
require  you  to  ask  for  our  approval  for 
future  testing  before  substituting  results 
of  the  new  tests  for  invalid  ones. 


§  1045.310  How  must  I  select  engines  for 
production-line  testing? 

(a)  Test  engines  from  each  engine 
family  as  described  in  this  section  based 
on  test  periods,  as  follows: 

(1)  For  engine  families  with  projected 
U.S. -directed  production  volume  of  at 
least  1,600,  the  test  periods  are 
consecutive  quarters  (3  months). 
However,  if  your  annual  production 
period  is  less  than  12  months  long,  you 
may  take  the  following  alternative 
approach  to  define  quarterly  test 
periods: 

(1)  If  your  annual  production  period  is 
120  days  or  less,  the  whole  model  year 
constitutes  a  single  test  period. 

(ii)  If  your  annual  production  period 
is  121  to  210  days,  divide  the  annual 
production  period  evenly  into  two  test 
periods. 

(iii)  If  your  annual  production  period 
is  211  to  300  days,  divide  the  annual 
production  period  evenly  into  three  test 
periods. 

(iv)  If  your  annual  production  period 
is  301  days  or  longer,  divide  the  annual 
production  period  evenly  into  four  test 
periods. 

(2)  For  engine  families  with  projected 
U.S. -directed  production  volume  below 
1,600,  the  whole  model  year  constitutes 
a  single  test  period. 

(b)  Early  in  each  test  period,  randomly 
select  and  test  an  engine  from  the  end 
of  the  assembly  line  for  each  engine 
family. 

(1)  In  the  first  test  period  for  newly 
certified  engines,  randomly  select  and 
test  one  more  engine.  Then,  calculate 
the  required  sample  size  for  the  model 
year  as  described  in  paragraph  (c)  of  this 
section. 

(2)  In  later  test  periods  of  the  same 
model  year,  combine  the  new  test  result 


with  all  previous  testing  in  the  model 
year.  Then,  calculate  the  required 
sample  size  for  the  model  year  as 
described  in  paragraph  (c)  of  this 
section. 


(3)  In  the  first  test  period  for  engine 
families  relying  on  previously  submitted 
test  data,  combine  the  new  test  result 
with  the  last  test  result  from  the 
previous  model  year.  Then,  calculate 
the  required  sample  size  for  the  model 
year  as  described  in  paragraph  (c)  of  this 
section.  Use  the  last  test  result  from  the 
previous  model  year  only  for  this  first 
calculation.  For  all  subsequent 
calculations,  use  only  results  from  the 
current  model  year. 

(c)  Calculate  the  required  sample  size 
for  each  engine  family.  Separately 
calculate  this  figure  for  HC+NOx  and 
CO.  The  required  sample  size  is  the 
greater  of  these  calculated  values.  Use 
the  following  equation: 


N  = 


(w<*) 

(x -STD) 


+  1 


Where: 

N  =  Required  sample  size  for  the  model  year, 
tgs  =  95%  confidence  coefficient,  which 
depends  on  the  number  of  tests 
completed,  n,  as  specified  in  the  table  in 
paragraph  (c)(1)  of  this  section.  It  defines 
95%  confidence  intervals  for  a  one-tail 
distribution. 

o  =  Test  sample  standard  deviation  (see 
paragraph  (c)(2)  of  this  section), 
x  =  Mean  of  emission  test  results  of  the 
sample. 

STD  =  Emission  standard  (or  family  emission 
limit,  if  applicable). 

(1)  Determine  the  95%  confidence 
coefficient,  tgs,  from  the  following  table: 


n 

W5 

n 

n 

t» 

2 

6.31 

12 

1.80 

22 

1.72 

3 

2.92 

13 

1.78 

23 

1.72 

4 

2.35 

14 

1.77 

24 

1.71 

5 

2.13 

15 

1.76 

25 

1.71 

6 

2.02 

16 

1.75 

26 

1.71 

7 

1.94 

17 

1.75 

27 

1.71 

8 

1.90 

18 

1.74 

28 

1.70 

9 

1.86 

19 

1.73 

29 

10 

1.83 

20 

1.73 

30+ 

1.70 

11 

1.81 

21 

1.72 

(2)  Calculate  the  standard  deviation, 
ct,  for  the  test  sample  using  the 
following  formula: 


Where: 


G  = 


I 


(Xi-x)2? 

(n-l) 


Xj  =  Emission  test  result  for  an  individual 
engine. 

n  =  The  number  of  tests  completed  in  an 
engine  family. 

(d)  Use  final  deteriorated  test  results 
to  calculate  the  variables  in  the 
equations  in  paragraph  (c)  of  this 
section  (see  §  1045.315(a)(2)). 

(e)  After  each  new  test,  recalculate  the 
required  sample  size  using  the  updated 


mean  values,  standard  deviations,  and 
the  appropriate  95-percent  confidence 
coefficient. 

(f)  Distribute  the  remaining  engine 
tests  evenly  throughout  the  rest  of  the 
year.  You  may  need  to  adjust  your 
schedule  for  selecting  engines  if  the 
required  sample  size  changes.  If  your 
scheduled  quarterly  testing  for  the 
remainder  of  the  model  year  is  sufficient 
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to  meet  the  calculated  sample  size,  you 
may  wait  until  the  next  quarter  to  do 
additional  testing.  Continue  to 
randomly  select  engines  from  each 
engine  family. 

(g)  Continue  testing  until  one  of  the 
following  things  happens: 

(1)  After  completing  the  minimum 
number  of  tests  required  in  paragraph 

(b)  of  this  section,  the  number  of  tests 
completed  in  an  engine  family,  n,  is 
greater  than  the  required  sample  size,  N, 
and  the  sample  mean,  x,  is  less  than  or 
equal  to  the  emission  standard.  For 
example,  if  N  =  5.1  after  the  fifth  test, 
the  sample-size  calculation  does  not 
allow  you  to  stop  testing. 

(2)  The  engine  family  does  not 
comply  according  to  §  1045.315. 

(3)  You  test  30  engines  from  the 
engine  family. 

(4)  You  test  one  percent  of  your 
projected  annual  U.S. -directed 
production  volume  for  the  engine 
family,  rounded  to  the  nearest  whole 
number.  Do  not  count  an  engine  under 
this  paragraph  (g)(4)  if  it  fails  to  meet  an 
applicable  emission  standard. 

(5)  You  choose  to  declare  that  the 
engine  family  does  not  comply  with  the 
requirements  of  this  subpart. 

(h)  If  the  sample-size  calculation 
allows  you  to  stop  testing  for  one 
pollutant  but  not  another,  you  must 
continue  measuring  emission  levels  of 
all  pollutants  for  any  additional  tests 
required  under  this  section.  However, 
you  need  not  continue  making  the 
calculations  specified  in  this  subpart  for 
the  pollutant  for  which  testing  is  not 
required.  This  paragraph  (h)  does  not 
affect  the  number  of  tests  required 
under  this  section,  the  required 
calculations  in  §  1045.315,  or  the 
remedial  steps  required  under 
§1045.320. 

(i)  You  may  elect  to  test  more 
randomly  chosen  engines  than  we 
require  under  this  section.  Include  these 
engines  in  the  sample-size  calculations. 

§  1 045.31 5  How  do  I  know  when  my  engine 
family  fails  the  production-line  testing 
requirements? 

This  section  describes  the  pass-fail 
criteria  for  the  production-line  testing 
requirements.  We  apply  these  criteria  on 
an  engine-family  basis.  See  §  1045.320 
for  the  requirements  that  apply  to 
individual  engines  that  fail  a 
production-line  test. 

(a)  Calculate  your  test  results  as 
follows: 

(1)  Initial  and  final  test  results. 
Calculate  and  round  the  test  results  for 
each  engine.  If  you  do  several  tests  on 
an  engine,  calculate  the  initial  results 
for  each  test,  then  add  all  the  test  results 
together  and  divide  by  the  number  of 


tests.  Round  this  final  calculated  value 
for  the  final  test  results  on  that  engine. 

(2)  Final  deteriorated  test  results. 
Apply  the  deterioration  factor  for  the 
engine  family  to  the  final  test  results 
(see  §1045. 240(c)). 

(3)  Round  deteriorated  test  results. 
Round  the  results  to  the  number  of 
decimal  places  in  the  emission  standard 
expressed  to  one  more  decimal  place. 

(b)  Construct  the  following  CumSum 
Equation  for  each  engine  family  for 
HC+NOx  and  CO  emissions: 

Ci  =  Max  [0  or  Ci_  i  +  X,_  (STD  +  0.25 
x  ct)] 

Where: 

Ci  =  The  current  CumSum  statistic. 

Cj_  |,=  The  previous  CumSum  statistic.  For 
the  first  test,  the  CumSum  statistic  is  0 
(i.e.,  Ci  =  0). 

Xj  =  The  current  emission  test  result  for  an 
individual  engine. 

STD  =  Emission  standard  (or  family  emission 
limit,  if  applicable). 

(c)  Use  final  deteriorated  test  results 
to  calculate  the  variables  in  the  equation 
in  paragraph  (b)  of  this  section  (see 

§  1045.315(a)). 

(d)  After  each  new  test,  recalculate  the 
CumSum  statistic. 

(e)  If  you  test  more  than  the  required 
number  of  engines,  include  the  results 
from  these  additional  tests  in  the 
CumSum  Equation. 

(f)  After  each  test,  compare  the 
current  CumSum  statistic,  Ci,  to  the 
recalculated  Action  Limit,  H,  defined  as 
H  =  5.0  x  a. 

(g)  If  the  CumSum  statistic  exceeds 
the  Action  Limit  in  two  consecutive 
tests,  the  engine  family  fails  the 
production-line  testing  requirements  of 
this  subpart.  Tell  us  within  ten  working 
days  if  this  happens.  You  may  request 
to  amend  the  application  for 
certification  to  raise  the  FEL  of  the 
entire  engine  family  as  described  in 

§  1045.225(f). 

(h)  If  you  amend  the  application  for 
certification  for  an  engine  family  under 
§  1045.225,  do  not  change  any  previous 
calculations  of  sample  size  or  CumSum 
statistics  for  the  model  year. 

§  1 045.320  What  happens  if  one  of  my 
production-line  engines  fails  to  meet 
emission  standards? 

(a)  If  you  have  a  production-line 
engine  with  final  deteriorated  test 
results  exceeding  one  or  more  emission 
standards  (see  §  1045.315(a)),  the 
certificate  of  conformity  is  automatically 
suspended  for  that  failing  engine.  You 
must  take  the  following  actions  before 
your  certificate  of  conformity  can  cover 
that  engine: 

(1)  Correct  the  problem  and  retest  the 
engine  to  show  it  complies  with  all 
emission  standards. 


(2)  Include  the  test  results  and 
describe  the  remedy  for  each  engine  in 
the  written  report  required  under 
§1045.345. 

(b)  You  may  request  to  amend  the 
application  for  certification  to  raise  the 
FEL  of  the  entire  engine  family  at  this 
point  (see  §  1045.225). 

§  1045.325  What  happens  if  an  engine 
family  fails  the  production-line  testing 
requirements? 

(a)  We  may  suspend  your  certificate  of 
conformity  for  an  engine  family  if  it  fails 
under  §  1045.315.  The  suspension  may 
apply  to  all  facilities  producing  engines 
from  an  engine  family  even  if  you  find 
noncompliant  engines  only  at  one 
facility. 

(b)  We  will  tell  you  in  writing  if  we 
suspend  your  certificate  in  whole  or  in 
part.  We  will  not  suspend  a  certificate 
until  at  least  15  days  after  the  engine 
family  fails.  The  suspension  is  effective 
when  you  receive  our  notice. 

(c)  Up  to  15  days  after  we  suspend  the 
certificate  for  an  engine  family,  you  may 
ask  for  a  hearing  (see  §  1045.820).  If  we 
agree  before  a  hearing  occurs  that  we 
used  erroneous  information  in  deciding 
to  suspend  the  certificate,  we  will 
reinstate  the  certificate. 

(d)  Section  1045.335  specifies  steps 
you  must  take  to  remedy  the  cause  of 
the  engine  family’s  production-line 
failure.  All  the  engines  you  have 
produced  since  the  end  of  the  last  test 
period  are  presumed  noncompliant  and 
should  be  addressed  in  your  proposed 
remedy.  We  may  require  you  to  apply 
the  remedy  to  engines  produced  earlier 
if  we  determine  that  the  cause  of  the 
failure  is  likely  to  have  affected  the 
earlier  engines. 

(e)  You  may  request  to  amend  the 
application  for  certification  to  raise  the 
FEL  of  the  engine  family  before  or  after 
we  suspend  your  certificate  as  described 
in  §  1045.225(f).  We  will  approve  your 
request  if  the  failure  is  not  caused  by  a 
defect  and  it  is  clear  that  you  used  good 
engineering  judgment  in  establishing 
the  original  FEL. 

§  1045.330  May  I  sell  engines  from  an 
engine  family  with  a  suspended  certificate 
of  conformity? 

You  may  sell  engines  that  you 
produce  after  we  suspend  the  engine 
family’s  certificate  of  conformity  under 
§  1045.315  only  if  one  of  the  following 
occurs: 

(a)  You  test  each  engine  you  produce 
and  show  it  complies  with  emission 
standards  that  apply. 

(b)  We  conditionally  reinstate  the 
certificate  for  the  engine  family.  We  may 
do  so  if  you  agree  to  recall  all  the 
affected  engines  and  remedy  any 
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noncompliance  at  no  expense  to  the 
owner  if  later  testing  shows  that  the 
engine  family  still  does  not  comply. 

§  1045.33S  How  do  I  ask  EPA  to  reinstate 
my  suspended  certificate? 

(a)  Send  us  a  written  report  asking  us 
to  reinstate  your  suspended  certificate. 

In  your  report,  identify  the  reason  for 
noncompliance,  propose  a  remedy  for 
the  engine  family,  and  commit  to  a  date 
for  carrying  it  out.  In  your  proposed 
remedy  include  any  quality  control 
measures  you  propose  to  keep  the 
problem  from  happening  again. 

(b)  Give  us  data  from  production-line 
testing  that  shows  the  remedied  engine 
family  complies  with  all  the  emission 
standards  that  apply. 

§  1045.340  When  may  EPA  revoke  my 
certificate  under  this  subpart  and  how  may 
I  sell  these  engines  again? 

(a)  We  may  revoke  your  certificate  for 
an  engine  family  in  the  following  cases: 

(1)  You  do  not  meet  the  reporting 
requirements. 

(2)  Your  engine  family  fails  to  comply 
with  the  requirements  of  this  subpart 
and  your  proposed  remedy  to  address  a 
suspended  certificate  under  §  1045.335 
is  inadequate  to  solve  the  problem  or 
requires  you  to-  change  the  engine’s 
design  or  emission  control  system. 

(b)  To  sell  engines  from  an  engine 
family  with  a  revoked  certificate  of 
conformity,  you  must  modify  the  engine 
family  and  then  show  it  complies  with 
the  requirements  of  this  part. 

(1)  If  we  determine  your  proposed 
design  change  may  not  control 
emissions  for  the  engine’s  full  useful 
life,  we  will  tell  you  within  five  working 
days  after  receiving  your  report.  In  this 
case  we  will  decide  whether 
production-line  testing  will  be  enough 
for  us  to  evaluate  the  change  or  whether 
you  need  to  do  more  testing. 

(2)  Unless  we  require  more  testing, 
you  may  show  compliance  by  testing 
production-line  engines  as  described  in 
this  subpart. 

(3)  We  will  issue  a  new  or  updated 
certificate  of  conformity  when  you  have 
met  these  requirements. 

§  1 045.345  What  production-line  testing 
records  must  I  send  to  EPA? 

(a)  Within  45  days  of  the  end  of  each 
test  period,  send  us  a  report  with  the 
following  information: 

(1)  Describe  any  facility  used  to  test 
production-line  engines  and  state  its 
location. 

(2)  State  the  total  U.S. -directed 
production  volume  and  number  of  tests 
for  each  engine  family. 

(3)  Describe  how  you  randomly  * 
selected  engines. 


(4)  Describe  each  test  engine, 
including  the  engine  family’s 
identification  and  the  engine’s  model 
year,  build  date,  model  number, 
identification  number,  and  number  of 
hours  of  operation  before  testing. 

(5)  Identify  how  you  accumulated 
hours  of  operation  on  the  engines  and 
describe  the  procedure  and  schedule 
you  used. 

(6)  Provide  the  test  number;  the  date, 
time  and  duration  of  testing;  test 
procedure;  all  initial  test  results;  final 
test  results;  and  final  deteriorated  test 
results  for  all  tests.  Provide  the  emission 
results  for  all  measured  pollutants. 
Include  information  for  both  valid  and 
invalid  tests  and  the  reason  for  any 
invalidation. 

(7)  Describe  completely  and  justify 
any  nonroutine  adjustment, 
modification,  repair,  preparation, 
maintenance,  or  test  for  the  test  engine 
if  you  did  not  report  it  separately  under 
this  subpart.  Include  the  results  of  any 
emission  measurements,  regardless  of 
the  procedure  or  type  of  engine. 

(8)  Provide  the  CumSum  analysis 
required  in  §  1045.315  and  the  sample- 
size  calculation  required  in  §  1045.310 
for  each  engine  family. 

(9)  Report  on  each  failed  engine  as 
described  in  §  1045.320. 

(10)  State  the  date  the  test  period 
ended  for  each  engine  family. 

(b)  We  may  ask  you  to  add 
information  to  your  written  report  so  we 
can  determine  whether  your  new 
engines  conform  with  the  requirements 
of  this  subpart.  We  may  also  ask  you  to 
send  less  information. 

(c)  An  authorized  representative  of 
your  company  must  sign  the  following 
statement: 

We  submit  this  report  under  sections 
208  and  213  of  the  Clean  Air  Act.  Our 
production-line  testing  conformed 
completely  with  the  requirements  of  40 
CFR  part  1045.  We  have  not  changed 
production  processes  or  quality-control 
procedures  for  test  engines  in  a  way  that 
might  affect  emission  controls.  All  the 
information  in  this  report  is  true  and 
accurate  to  the  best  of  my  knowledge.  I 
know  of  the  penalties  for  violating  the 
Clean  Air  Act  and  the  regulations. 
(Authorized  Company  Representative). 

(d)  Send  electronic  reports  of 
production-line  testing  to  the 
Designated  Compliance  Officer  using  an 
approved  information  format.  If  you 
want  to  use  a  different  format,  send  us 

a  written  request  with  justification  for  a 
waiver. 

(e)  We  will  send  copies  of  your 
reports  to  anyone  from  the  public  who 
asks  for  them.  Section  1045.815’ 
describes  how  we  treat  information  you 
consider  confidential. 


§  1 045.350  What  records  must  l  keep? 

(a)  Organize  and  maintain  your 
records  as  described  in  this  section.  We 
may  review  your  records  at  any  time. 

(b)  Keep  paper  or  electronic  records  of 
your  production-line  testing  for  eight 
years  after  you  complete  all  the  testing 
required  for  an  engine  family  in  a  model 
year. 

(c)  Keep  a  copy  of  the  written  reports 
described  in  §  1045.345. 

(d)  Keep  the  following  additional 
records: 

(1)  A  description  of  all  test  equipment 
for  each  test  cell  that  you  can  use  to  test 
production-line  engines. 

(2)  The  names  of  supervisors  involved 
in  each  test. 

(3)  The  name  of  anyone  who 
authorizes  adjusting,  repairing, 
preparing,  or  modifying  a  test  engine 
and  the  names  of  all  supervisors  who 
oversee  this  work. 

(4)  If  you  shipped  the  engine  for 
testing,  the  date  you  shipped  it,  the 
associated  storage  or  port  facility,  and 
the  date  the  engine  arrived  at  the  testing 
facility. 

(5)  Any  records  related  to  your 
production-line  tests  that  are  not  in  the 
written  report. 

(6)  A  brief  description  of  any 
significant  events  during  testing  not 
otherwise  described  in  the  written 
report  or  in  this  section. 

(7)  Any  information  specified  in 

§  1045.345  that  you  do  not  include  in 
your  written  reports. 

(e)  If  we  ask,  you  must  give  us  a  more 
detailed  description  of  projected  or 
actual  production  figures  for  an  engine 
family.  We  may  ask  you  to  divide  your 
production  figures  by  maximum  engine 
power,  displacement,  fuel  type,  or 
assembly  plant  (if  you  produce  engines 
at  more  than  one  plant). 

(f)  Keep  records  of  the  engine 
identification  number  for  each  engine 
you  produce  under  each  certificate  of 
conformity.  You  may  identify  these 
numbers  as  a  range.  Give  us  these 
records  within  30  days  if  we  ask  for 
them. 

(g)  We  may  ask  you  to  keep  or  send 
other  information  necessary  to 
implement  this  subpart. 

Subpart  E — In-Use  Testing 

§  1 045.401  What  testing  requirements 
apply  to  my  engines  that  have  gone  into 
service? 

(a)  We  may  perform  in-use  testing  of 
any  engines  subject  to  the  standards  of 
this  part.  If  you  produce  outboard  or 
personal  watercraft  engines  that  are 
subject  to  the  requirements  of  this  part, 
you  must  test  them  as  described  in  this 
subpart.  The  testing  requirements 


59214  Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations 


described  in  this  subpart  do  not  apply  two  model  years.  If  design  changes  have  (1)  Operated  for  at  least  50  percent  of 


to  sterndrive/inboard  engines.  This 
generally  involves  testing  engines  in  the 
field  or  removing  them  for  measurement 
in  a  laboratory. 

(b)  We  may  approve  an  alternate  plan 
for  showing  that  in-use  engines  comply 
with  the  requirements  of  this  part  if  one 
of  the  following  is  true: 

(1)  You  produce  200  or  fewer  engines 
per  year  in  the  selected  engine  family. 

(2)  You  identify  a  unique  aspect  of 
your  engine  applications  that  keeps  you 
from  doing  the  required  in-use  testing. 

(c)  We  may  void  your  certificate  of 
conformity  for  an  engine  family  if  you 
do  not  meet  your  obligations  under  this 
part. 

(d)  Independent  of  your  responsibility 
to  test  in-use  engines,  we  may  choose  at 
any  time  to  do  our  own  testing  of  your 
in-use  engines. 

(e)  If  in-use  testing  shows  that  engines 
fail  to  meet  emission  standards  or  other 
requirements  of  this  part,  we  may 
pursue  a  recall  or  other  remedy  as 
allowed  by  the  Clean  Air  Act  (see 
§1045.415). 

§  1 045.405  How  does  this  program  work? 

(a)  You  must  test  in-use  engines  for 
exhaust  emissions  from  the  families  we 
select.  We  may  select  up  to  25  percent 
of  your  engine  families  in  any  model 
year — or  one  engine  family  if  you  have 
three  or  fewer  families.  When  we  select 
an  engine  family  for  testing,  we  may 
specify  that  you  preferentially  test 
engines  based  on  the  type  of  vessel.  In 
addition,  we  may  identify  specific 
modes  of  operation  or  sampling  times. 
You  may  choose  to  test  additional 
engine  families  that  we  do  not  select. 

(b)  The  provisions  of  this  paragraph 

(b)  describe  how  test  families  are 
selected,  depending  on  when  we  receive 
the  application  for  certification. 

(1)  If  we  receive  the  application  by 
December  31  of  a  given  calendar  year  for 
the  following  model  year  (for  example, 
by  December  31,  2009  for  model  year 
2010),  we  would  expect  to  select  engine 
families  for  testing  by  February  28  of  the 
model  year.  If  we  have  not  completed 
the  selection  of  engine  families  by 
February  28,  you  may  select  your  own 
engine  families  for  in-use  testing.  In  this 
case,  you  must  make  your  selections 
and  notify  us  which  engine  families  you 
have  selected  by  March  31.  You  should 
consider  the  following  factors  in 
selecting  engine  families,  in  priority 
order: 

(i)  Select  an  engine  family  that  has  not 
recently  been  tested  in  an  in-use  testing 
regimen  (and  passed)  under  the 
provisions  of  this  subpart.  This  should 
generally  involve  engine  families  that 
have  not  been  selected  in  the  previous 


required  new  testing  for  certification, 
we  would  consider  that  this  engine 
family  has  not  been  selected  for  in-use 
testing. 

(ii)  Select  an  engine  family  if  we  have 
approved  an  alternative  approach  to 
establishing  a  deterioration  factor  under 
§  1045.245(b)(8). 

(iii)  Select  the  engine  family  with  the 
highest  projected  U.S. -directed 
production  volume. 

(2)  If  wre  receive  an  application  for  a 
given  model  year  after  December  31  of 
the  previous  calendar  year,  you  must 
conduct  in-use  testing  with  that  engine 
family  without  regard  to  the  limitations 
specified  in  paragraph  (a)  of  this 
section,  unless  we  waive  this 
requirement.  We  will  generally  waive 
testing  under  this  paragraph  (b)(2)  only 
for  small-volume  engine  manufacturers 
or  in  the  case  where  similar  testing  was 
recently  completed  for  a  related  engine 
family. 

(c)  Send  us  an  in-use  testing  plan  for 
engine  families  selected  for  testing. 
Complete  the  testing  within  24  calendar 
months  after  we  approve  your  plan. 

Send  us  the  in-use  testing  plan 
according  to  the  following  deadlines: 

(1)  Within  12  calendar  months  after 
we  direct  you  to  test  a  particular  engine 
family. 

(2)  By  February  28  of  the  following 
year  if  you  select  engine  families  for 
testing  under  paragraph  (b)(1)  uf  this 
section. 

(3)  Within  12  calendar  months  after 
we  approve  certification  for  engine 
families  subject  to  the  requirements,  of 
paragraph  (b)(2)  of  this  section. 

(d)  You  may  need  to  test  engines  from 
more  than  one  model  year  at  a  given 
time. 

(e)  In  appropriate  extreme  and 
unusual  circumstances  that  are  clearly 
outside  your  control  and  could  not  have 
been  avoided  by  the  exercise  of 
prudence,  diligence,  and  due  care,  we 
may  waive  the  in-use  testing 
requirement  for  an  engine  family.  For 
example,  if  your  test  fleet  is  destroyed 
by  severe  weather  during  service 
accumulation  and  we  agree  that 
completion  of  testing  is  not  possible,  we 
would  generally  waive  testing 
requirements  for  that  engine  family. 

§  1045.410  How  must  I  select,  prepare,  and 
test  my  in-use  engines? 

(a)  You  may  make  arrangements  to 
select  representative  test  engines  from 
your  own  fleet  or  from  other 
independent  sources. 

(b)  For  the  selected  engine  families, 
select  engines  that  you  or  your 
customers  have — 


the  engine  family’s  useful  life  (see 
§  1045.103(e)); 

(2)  Not  maintained  or  used  in  an 
abnormal  way;  and 

(3)  Documented  in  terms  of  total 
hours  of  operation,  maintenance, 
operating  conditions,  and  storage. 

(c)  Use  the  following  methods  to 
determine  the  number  of  engines  you 
must  test  in  each  engine  family: 

(1)  Test  at  least  two  engines  if  you 
produce  2,000  or  fewer  engines  in  the 
model  year  from  all  engine  families,  or 
if  you  produce  500  or  fewer  engines 
from  the  selected  engine  family. 
Otherwise,  test  at  least  four  engines. 

(2)  If  you  successfully  complete  an  in- 
use  test  program  on  an  engine  family 
and  later  certify  an  equivalent  engine 
family  with  carryover  emission  data,  as 
described  in  §  1045.235(d)(1),  then  test 
at  least  one  engine  instead  of  the  testing 
rates  in  paragraph  (c)(1)  of  this  section. 

(3)  If  you  test  the  minimum  required 
number  of  engines  and  all  comply  fully 
with  emission  standards,  you  may  stop 
testing. 

(4)  For  each  engine  that  fails  any 
applicable  emission  standard,  test  two 
more.  Regardless  of  measured  emission 
levels,  you  do  not  have  to  test  more  than 
ten  engines  in  an  engine  family.  You 
may  do  more  tests  than  we  require. 

(5)  You  may  concede  that  the  engine 
family  does  not  comply  before  testing  a 
total  of  ten  engines. 

(6)  In  appropriate  extreme  and 
unusual  circumstances  that  could  not 
have  been  avoided  by  the  exercise  of 
prudence,  diligence,  and  due  care,  we 
may  waive  the  in-use  testing 
requirement  for  an  engine  family. 

(d)  You  may  do  minimal  maintenance 
to  set  components  of  a  test  engine  to 
specifications  for  anything  we  do  not 
consider  an  adjustable  parameter  (see 

§  1045.205(r)).  Limit  maintenance  to 
what  is  in  the  owner’s  instructions  for 
engines  with  that  amount  of  service  and 
age.  Document  all  maintenance  and 
adjustments. 

(e)  You  may  do  repeat  measurements 
with  a  test  engine;  however,  you  must 
conduct  the  same  number  of  tests  on 
each  engine. 

(f)  For  a  test  program  on  an  engine 
family,  choose  one  of  the  following 
methods  to  test  your  engines: 

(1)  Remove  the  selected  engines  for 
testing  in  a  laboratory.  Use  the 
applicable  procedures  in  subpart  F  of 
this  part  to  show  compliance  with  the 
duty-cycle  standards  in  §  1045.103(a)  or 
§  1045.105(a).  We  may  direct  you  to 
measure  emissions  on  the  dynamometer 
using  the  test  procedures  in  §  1045.515 
to  show  compliance  with  the  not-to- 
exceed  standards  in  §  1045.107. 
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(2)  Test  the  selected  engines  while 
they  remain  installed  in  the  vessel.  Use 
the  procedures  in  §  1045.515.  Measure 
emissions  during  normal  operation  of 
the  vessel  to  show  compliance  with  the 
not-to-exceed  standards  in  §  1045.107. 
We  may  direct  you  to  include  specific 
areas  of  normal  operation. 

(g)  You  may  ask  us  to  waive  parts  of 
the  prescribed  test  procedures  if  they 
are  not  necessary  to  determine  in-use 
compliance. 

(h)  Calculate  the  average  emission 
levels  for  an  engine  family  from  the 
results  for  the  set  of  tested  engines. 
Round  them  to  the  number  of  decimal 
places  in  the  emission  standards 
expressed  to  one  more  decimal  place. 

§  1 045.41 5  What  happens  if  in-use  engines 
do  not  meet  requirements? 

(a)  Determine  the  reason  each  in-use 
engine  exceeds  the  emission  standards. 

(b)  If  the  average  emission  levels 
calculated  in  §  1045.410(h)  exceed  any 
of  the  emission  standards  that  apply, 
notify  us  within  fifteen  days  of 
completing  testing  on  this  family. 
Otherwise  follow  the  reporting 
instructions  in  §  1045.420. 

(c)  We  will  consider  failure  rates, 
average  emission  levels,  and  any 
defects — among  other  things — to  decide 
on  taking  remedial  action  under  this 
subpart  (see  40  CFR  1068.505).  We  may 
consider  the  results  from  any  voluntary 
additional  testing  you  perform.  We  may 
also  consider  information  related  to 
testing  from  other  engine  families 
showing  that  you  designed  them  to 
exceed  the  minimum  requirements  for 
controlling  emissions.  We  may  order  a 
recall  before  or  after  you  complete 
testing  of  an  engine  family  if  we 
determine  a  substantial  number  of 
engines  do  not  conform  to  section  213 
of  the  Clean  Air  Act  or  to  this  part.  The 
scope  of  the  recall  may  include  other 
engine  families  in  the  same  or  different 
model  years  if  the  cause  of  the  problem 
identified  in  paragraph  (a)  of  this 
section  applies  more  broadly  than  the 
tested  engine  family,  as  allowed  by  the 
Clean  Air  Act. 

(d)  If  in-use  testing  reveals  a  design  or 
manufacturing  defect  that  prevents 
engines  from  meeting  the  requirements 
of  this  part,  you  must  correct  the  defect 
as  soon  as  possible  for  any  future 
production  for  engines  in  every  family 
affected  by  the  defect.  See  40  CFR 
1068.501  for  additional  requirements 
related  to  defect  reporting. 

(e)  You  may  voluntarily  recall  an 
engine  family  for  emission  failures,  as 
described  in  40  CFR  1068.535,  unless 
we  have  ordered  a  recall  for  that  family 
under  40  CFR  1068.505. 


(f)  You  have  the  right  to  a  hearing 
before  we  order  you  to  recall  your 
engines  or  implement  an  alternative* 
remedy  (see  §  1045.820). 

§  1 045.420  What  in-use  testing  information 
must  I  report  to  EPA? 

(a)  In  a  report  to  us  within  three 
months  after  you  finish  testing  an 
engine  family,  do  all  the  following: 

(1)  Identify  the  engine  family,  model, 
serial  number,  and  date  of  manufacture. 

(2)  [Reserved] 

.(3)  Describe  the  specific  reasons  for 
disqualifying  any  engines  for  not  being 
properly  maintained  or  used. 

(4)  For  each  engine  selected  for 
testing,  include  the  following 

.  information: 

(i)  Estimate  the  hours  each  engine  was 
used  before  testing. 

(ii)  Describe  all  maintenance, 
adjustments,  modifications,  and  repairs 
to  each  test  engine. 

(5)  State  the  date  and  time  of  each  test 
attempt. 

(6)  Include  the  results  of  all  emission 
testing,  including  incomplete  or 
invalidated  tests,  if  any. 

(b)  Send  electronic  reports  of  in-use 
testing  to  the  Designated  Compliance 
Officer  using  an  approved  information 
format.  If  you  want  to  use  a  different 
format,  send  us  a  written  request  with 
justification  for  a  waiver. 

(c)  We  will  send  copies  of  your 
reports  to  anyone  from  the  public  who 
asks  for  them.  See  §  1045.815  for 
information  on  how  we  treat 
information  you  consider  confidential. 

(d)  We  may  ask  for  more  information. 

§  1045.425  What  records  must  I  keep? 

(a)  Organize  and  maintain  your 
records  as  described  in  this  section.  We 
may  review  your  records  at  any  time,  so 
it  is  important  to  keep  required 
information  readily  available. 

(b)  Keep  paper  records  of  your  in-use 
testing  for  one  full  year  after  you 
complete  all  the  testing  required  for  an 
engine  family  in  a  model  year.  You  may 
use  any  additional  storage  formats  or 
media  if  you  like. 

(c)  Keep  a  copy  of  the  written  reports 
described  in  §1045.420. 

(d)  Keep  any  additional  records 
related  to  the  procurement  process. 

Subpart  F — Test  Procedures 

§  1 045.501  How  do  I  run  a  valid  emission 
test? 

(a)  Applicability.  This  subpart  is 
addressed  to  you  as  a  manufacturer  but 
it  applies  'equally  to  anyone  who  does 
testing  for  you,  and  to  us  when  we 
perform  testing  to  determine  if  your 
engines  meet  emission  standards. 

(b)  General  requirements.  Use  the 
equipment  and  procedures  fox  spark- 


ignition  engines  in  40  CFR  part  1065  to 
determine  whether  engines  meet  the 
duty-cycle  emission  standards  in 
§§  1045.103  and  1045.105.  Measure  the 
emissions  of  all  regulated  pollutants  as 
specified  in  40  CFR  part  1065.  Use  the 
applicable  duty  cycles  specified  in 
§  1045.505.  Section  1045.515  describes 
the  supplemental  procedures  for 
evaluating  whether  engines  meet  the 
not-to-exceed  emission  standards  in 
§1045.107. 

(c)  Fuels.  Use  the  fuels  and  lubricants 
specified  in  40  CFR  part  1065,  subpart 
H,  for  all  the  testing  we  require  in  this 
part,  except  as  specified  in  §  1045.515. 
Use  gasoline  meeting  the  specifications 
described  in  40  CFR  1065.710  for 
general  testing.  For  service 
accumulation,  use  the  test  fuel  or  any 
commercially  available  fuel  that  is 
representative  of  the  fuel  that  in-use 
engines  will  use.  You  may  alternatively 
use  gasoline  blended  with  ethanol  as 
follows: 

(1)  You  may  use  the  ethanol-blended 
fuel  for  certifying  engines  under  this 
part  without  our  advance  approval.  If 
you  use  the  blended  fuel  for  certifying 

a  given  engine  family,  you  may  also  use 
it  for  production-line  testing  or  any 
other  testing  you  perform  for  that  engine 
family  under  this  part.  If  you  use  the 
blended  fuel  for  certifying  a  given 
engine  family,  we  may  use  the  blended 
fuel  or  the  specified  gasoline  test  fuel 
with  that  engine  family. 

(2)  The  blended  fuel  must  consist  of 
a  mix  of  gasoline  meeting  the 
specifications  described  in  40  CFR 
1065.710  for  general  testing  and  fuel- 
grade  ethanol  meeting  the  specifications 
described  in  40  CFR  1060.501(c)  such 
that  the  blended  fuel  has  10.0+1.0 
percent  ethanol  by  volume.  You  may 
also  use  ethanol  with  a  higher  or  lower 
purity  if  you  show  us  that  it  will  not 
affect  your  ability  to  demonstrate 
compliance  with  the  applicable 
emission  standards.  You  do  not  need  to 
measure  the  ethanol  concentration  of 
such  blended  fuels  and  may  instead 
calculate  the  blended  composition  by 
assuming  that  the  ethanol  is  pure  and 
mixes  perfectly  with  the  base  fuel. 

(d)  Laboratory  conditions.  Ambient 
conditions  for  duty-cycle  testing  must 
be  within  ranges  specified  in  40  CFR 
1065.520,  subject  to  the  provisions  of 
§  1045.115(d).  Emissions  may  not  be 
corrected  for  the  effects  of  test 
temperature  or  pressure.  Humidity 
levels  must  represent  actual  in-use 
humidity  levels;  however,  you  may 
correct  emissions  for  humidity  as 
specified  in  40  CFR  1065.670. 

(e)  Engine  stabilization.  Instead  of  the 
provisions  of  40  CFR  1065.405,  you  may 
consider  emission  levels  stable  without 
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measurement  after  12  hours  of  engine 
operation. 

(f)  Maximum  test  speed.  Instead  of  the 
provisions  of  40  CFR  1065.510(f),  you 
may  declare  a  value  of  maximum  test 
speed  for  laboratory  testing  that  is 
within  500  rpm  of  the  corresponding 
measured  value  for  maximum  test 
speed. 

(g)  Special  and  alternate  procedures. 

If  you  are  unable  to  run  the  duty  cycle 
specified  in  this  part  for  your  engine 
(such  as  with  constant-speed  engines), 
use  an  alternate  test  cycle  that  will 
result  in  a  cycle-weighted  emission 
measurement  equivalent  to  the  expected 
average  in-use  emissions.  This  cycle 
must  be  approved  under  40  CFR 
1065.10.  You  may  use  other  special  or 
alternate  procedures  to  the  extent  we 
allow  them  under  40  CFR  1065.10. 

(h)  Laboratory  testing  with  portable 
analyzers.  You  may  use  field-grade 
equipment  for  any  laboratory  testing 
with  high-performance  engines,  as 

’specified  in  40  CFR  1065.901(b), 
without  requesting  approval. 

§  1 045.505  How  do  I  test  engines  using 
discrete-mode  or  ramped-modal  duty 
cycles? 

(a)  This  section  describes  how  to  test 
engines  under  steady-state  conditions. 
We  allow  you  to  perform  tests  with 
either  discrete-mode  or  ramped-modal 
sampling.  You  must  use  the  modal 
testing  method  for  certification  and  all 
other  testing  you  perform  for  an  engine 
family.  If  we  test  your  engines  to 
confirm  that  they  meet  emission 
standards,  we  will  use  the  modal  testing 
method  you  select  for  your  own  testing. 
If  you  submit  certification  test  data 
collected  with  both  discrete-mode  and 
ramped-modal  testing  (either  in  your 
original  application  or  in  an  amendment 
to  your  application),  either  method  may 
be  used  for  subsequent  testing.  We  may 
also  perform  other  testing  as  allowed  by 
the  Clean  Air  Act.  Conduct  duty-cycle 
testing  as  follows: 

(1)  For  discrete-mode  testing,  sample 
emissions  separately  for  each  mode, 
then  calculate  an  average  emission  level 
for  the  whole  cycle  using  the  weighting 
factors  specified  for  each  mode.  In  each 
mode,  operate  the  engine  for  at  least  5 
minutes,  then  sample  emissions  for  at 
least  1  minute.  Calculate  cycle  statistics 
and  compare  with  the  established 
criteria  as  specified  in  40  CFR  1065.514 
to  confirm  that  the  test  is  valid. 

(2)  For  ramped-modal  testing,  start 
sampling  at  the  beginning  of  the  first 
mode  and  continue  sampling  until  the 
end  of  the  last  mode.  Calculate 
emissions  and  cycle  statistics  the  same 
as  for  transient  testing  as  specified  in  40 
CFR  part  1065. 


(b)  Measure  emissions  by  testing  the 
engine  on  a  dynamometer  to  determine 
whether  it  meets  the  emission  standards 
in  §§  1045.103(a)  and  1045.105(a).  Use 
the  5 -mode  duty  cycle  or  the 
corresponding  ramped-modal  cycle 
described  in  Appendix  I  of  this  part. 

(c)  During  idle  mode,  operate  the 
engine  at  its  warm  idle  speed  as 
described  in  40  CFR  1065.510:  this  may 
involve  a  nonzero  torque  setting  if  that 
represents  in-use  operation. 

(d)  For  full-load  operating  modes, 
operate  the  engine  at  wide-open  throttle. 

(e)  See  40  CFR  part  1065  for  detailed 
specifications  of  tolerances  and 
calculations. 

§  1 045.51 5  What  are  the  test  procedures 
related  to  not-to-exceed  standards? 

(a)  This  section  describes  the 
procedures  to  determine  whether  your 
engines  meet  the  not-to-exceed  emission 
standards  in  §  1045.107.  These 
procedures  may  include  any  normal 
engine  operation  and  ambient 
conditions  that  the  engines  may 
experience  in  use.  Paragraphs  (b)  and  (c) 
of  this  section  define  the  limits  of  what 
we  will  consider  normal  engine 
operation  and  ambient  conditions.  Use 
the  test  procedures  we  specify  in 

§  1045.501,  except  for  the  provisions  we 
specify  in  this  section.  Measure 
emissions  with  one  of  the  following 
procedures: 

(1)  Remove  the  selected  engines  for 
testing  in  a  laboratory.  You  may  use  an 
engine  dynamometer  to  simulate  normal 
operation,  as  described  in  this  section. 

(2)  Test  the  selected  engines  while 
they  remain  installed  on  a  vessel.  In  40 
CFR  part  1065,  subpart  J,  we  describe 
the  equipment  and  sampling  methods 
for  testing  engines  in  the  field.  Use  fuel 
meeting  the  specifications  of  40  CFR 
part  1065,  subpart  H,  or  a  fuel  typical 
of  what  you  would  expect  the  engine  to 
use  in  service. 

(b)  Engine  testing  may  occur  under  a 
range  of  ambient  conditions  as  follows: 

(1)  Engine  testing  may  occur  under 
the  following  ranges  of  ambient 
conditions  without  correcting  measured 
emission  levels: 

(1)  Barometric  pressure  must  be 
between  94.0  and  103.325  kPa. 

(ii)  Ambient  air  temperature  must  be 
between  13  and  35  °C. 

(iii)  Ambient  water  temperature  must 
be  between  5  and  27  °C. 

(iv)  Any  ambient  humidity  level. 

(2)  Engine  testing  may  occur  outside 
the  conditions  described  in  paragraph 
(b)(1)  of  this  section,  as  long  as 
measured  values  are  corrected  to  be 
equivalent  to  the  nearest  end  of  the 
specified  range  using  good  engineering 
practice. 


(c)  An  engine’s  emissions  may  not 
exceed  the  NTE  standards  in  §  1045.107 
under  the  following  ranges  of  engine 
operation:  * 

(1)  The  sampling  period  may  not 
begin  until  the  engine  has  reached 
stable  operating  temperatures.  For 
example,  this  would  exclude  engine 
operation  after  starting  until  the 
thermostat  starts  modulating  coolant 
temperature.  The  sampling  period  may 
also  not  include  engine  starting.  F’or 
testing  under  paragraphs  (c)(4)  and  (6) 
of  this  section,  the  NTE  standards  apply 
for  any  continuous  sampling  period  of 
at  least  30  seconds. 

(2)  Engine  operation  during  the 
emission  sampling  period  may  include 
any  nominally  steady-state  combination 
of  speeds  and  loads  within  the 
applicable  zone  defined  by  segments  on 
an  engine’s  power  vs.  speed  map 
specified  in  paragraphs  (c)(3)  through 
(6)  of  this  section,  except  as  follows: 

(i)  You  may  request  that  we  specify  a 
narrower  zone,  as  long  as  the  modified 
zone  includes  all  points  where  your 
engines  are  expected  to  normally 
operate  in  use,  but  not  including  any 
points  at  which  engine  speed  is  below 
40  percent  of  maximum  test  speed  or 
engine  load  is  below  25.3  percent  of 
maximum  torque  at  maximum  test 
speed.  However,  we  may  perform  valid 
tests  at  any  speeds  and  loads  within  the 
zones  specified  in  paragraphs  (c)(3) 
through  (6)  of  this  section  that  we 
observe  with  in-use  engines.  The  engine 
must  comply  with  emission  standards  at 
all  such  speeds  and  loads  unless  we 
determine  that  one  of  following  criteria 
are  true: 

(A)  Such  speeds  and  loads  occur  very 
infrequently.  This  determination  may 
consider  whether  the  operation  would 
be  expected  to  result  in  damage  to  the 
engine  or  vessel  or  be  inherently  unsafe. 

(B)  Such  speeds  and  loads  result  from 
the  engine  being  installed  in  a  manner 
that  is  not  consistent  with  your 
emission-related  installation 
instructions. 

(ii)  You  must  notify  us  if  you  design 
your  engines  for  normal  in-use 
operation  outside  the  specified  zone.  If 
we  learn  that  normal  in-use  operation 
for  your  engines  includes  other  speeds 
and  loads,  we  may  specify  a  broader 
zone,  as  long  as  the  modified  zone  is 
limited  to  normal  in-use  operation  for 
speeds  greater  than  40  percent  of 
maximum  test  speed  and  loads  greater 
than  25.3  percent  of  maximum  torque  at 
maximum  test  speed. 

(3)  The  NTE  zone  for  testing  engines 
under  this  section  is  defined  by  the 
following  segments  on  an  engine’s 
torque  vs.  speed  map,  as  illustrated  in 
Figures  1  through  3  of  this  section: 
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(i)  Speed  at  or  above  40  percent  of 
maximum  test  speed. 

(ii)  Speeds  and  torques  below  the  line 
defined  by  the  following  equation: 
Normalized  torque  =  1.5  x  normalized 

speed -0.16 

(iii)  Speeds  and  torques  at  or  below 
the  engine’s  mapped  torque  values. 

(iv)  Speeds  at  or  below  100  percent  of 
maximum  test  speed,  except  as 
specified  in  paragraph  (c)(5)  of  this 
section. 


(v)  Speeds  and  torques  above  the  line 
defined  by  the  following  equation: 

Normalized  torque  =  (normalized 
speed)1-5  — 0.08 

(vi)  Torques  at  or  above  25.3  percent 
of  maximum  torque  at  maximum  test 
speed,  except  as  specified  in  paragraph 
(c)(5)  of  this  section. 

(4)  For  engines  equipped  with  a 
catalyst,  the  NTE  zone  described  in 
paragraph  (c)(3)  of  this  section  is 
divided  into  the  following  subzones  for 


determining  the  applicable  NTE 
standards,  as  illustrated  in  Figure  1  of 
this  section: 

(i)  Subzone  1  includes  all  operation  in 
the  NTE  zone  characterized  by  speeds 
and  torques  above  the  line  represented 
by  the  following  equation: 

(percent  torque)  =  1.2  -0.5  x  (percent 
speed) 

(ii)  Subzone  2  includes  all  operation 
in  the  NTE  zone  not  included  in 
Subzone  1. 


I 


Figure  1  of  §1045.515  - 

NTE  Zone  and  Subzones  for  Catalyst-Equipped  Engines 
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(5)  For  two-stroke  engines  not 
equipped  with  a  catalyst,  the  NTE  zone 
described  in  paragraph  (c)(3)  of  this 
section  is  divided  into  subzones  for 
testing  to  determine  compliance  with 
the  applicable  NTE  standards.  Measure 
emissions  to  get  an  NTE  result  by 
collecting  emissions  at  five  points  as 
described  in  this  paragraph  (c)(5). 
Calculate  a  weighted  test  result  for  these 
emission  measurements  using  the 
weighting  factors  from  Appendix  1  of 
this  part  for  the  corresponding  modal 


result  (similar  to  discrete-mode  testing 
for  certification).  Test  engines  over  the 
following  modes  corresponding  to  the 
certification  duty  cycle: 

(i)  Mode  1:  Operate  the  engine  at  wide 
open  throttle.  For  laboratory  testing,  this 
may  involve  any  torque  value  between 
the  boundaries  specified  in  paragraph 
(c)(3)  of  this  section. 

(ii)  Mode  2:  Operate  the  engine  at  a 
nominal  speed  that  is  80  percent  of 
maximum  test  speed  at  any  torque  value 
between  the  boundaries  specified  in 
paragraph  (c)(3)  of  this  section. 


(iii)  Mode  3:  Operate  the  engine  at  a 
nominal  speed  that  is  60  percent  of 
maximum  test  speed  at  any  torque  value 
between  the  boundaries  specified  in 
paragraph  (c)(3)  of  this  section. 

(iv)  Mode  4:  Operate  the  engine  at  a 
nominal  speed  that  is  40  percent  of 
maximum  test  speed  at  any  torque  value 
between  the  boundaries  specified  in 
paragraphs  (c)(3)(h)  and  (v)  of  this 
section. 

(v)  Mode  5:  Operate  the  engine  at  idle. 


N 
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Figure  3  of  §1045.515  - 

NTE  Zone  and  Subzones  for  Four-Stroke  Engines  Without  Catalysts 


§  1 045.520  What  testing  must  I  perform  to 
establish  deterioration  factors? 

Sections  1045.240  and  1045.245 
describe  the  required  methods  for 
testing  to  establish  deterioration  factors 
for  an  engine  family. 

Subpart  G — Special  Compliance 
Provisions 

§  1 045.601  What  compliance  provisions 
apply  to  these  engines? 

Engine  and  vessel  manufacturers,  as 
well  as  owners,  operators,  and 
febuilders  of  engines  subject  to  the 
requirements  of  this  part,  and  all  other 
persons,  must  observe  the  provisions  of 
this  part,  the  requirements  and 
prohibitions  in  40  CFR  part  1068,  and 
the  provisions  of  the  Clean  Air  Act. 

§  1 045.605  What  provisions  apply  to 
engines  already  certified  under  the  motor 
vehicle  or  Large  SI  programs? 

(a)  General  provisions.  If  you  are  an 
engine  manufacturer,  this  section  allows 
you  to  introduce  new  propulsion  marine 
engines  into  U.S.  commerce  if  they  are 
already  certified  to  the  requirements 
that  apply  to  spark-ignition  engines 
under  40  CFR  parts  85  and  86  or  part 
1048  for  the  appropriate  model  year.  If 


you  comply  with  all  the  provisions  of 
this  section,  we  consider  the  certificate 
issued  under  40  CFR  part  86  or  1048  for 
each  engine  to  also  be  a  valid  certificate 
of  conformity  under  this  part  1045  for 
its  model  year,  without  a  separate 
application  for  certification  under  the 
requirements  of  this  part  1045. 

(b)  Vessel-manufacturer  provisions.  If 
you  are  not  an  engine  manufacturer,  you 
may  produce  vessels  using  motor 
vehicle  engines  or  nonroad  spark- 
ignition  engines  under  this  section  as 
long  as  you  meet  all  the  requirements 
and  conditions  specified  in  paragraph 
(d)  of  this  section.  If  you  modify  the 
engine  in  any  of  the  ways  described  in 
paragraph  (d)(2)  of  this  section,  we  will 
consider  you  a  manufacturer  of  a  new 
propulsion  marine  engine.  Such  engine 
modifications  prevent  you  from  using 
the  provisions  of  this  section. 

(c)  Liability.  Engines  for  which  you 
meet  the  requirements  of  this  section  are 
exempt  from  all  the  requirements  and 
prohibitions  of  this  part,  except  for 
those  specified  in  this  section.  Engines 
exempted  under  this  section  must  meet 
all  the  applicable  requirements  from  40 
CFR  parts  85  and  86,  or  part  1048.  This 
applies  to  engine  manufacturers,  vessel 


manufacturers  who  use  these  engines, 
and  all  other  persons  as  if  these  engines 
were  used  in  applications  other  than  for 
installation  as  propulsion  marine 
engines.  The  prohibited  acts  of  40  CFR 
1068.101(a)(1)  apply  to  these  new 
engines  and  vessels;  however,  we 
consider  the  certificate  issued  under  40 
CFR  part  86  or  1048  for  each  engine  to 
also  be  a  valid  certificate  of  conformity 
under  this  part  1045  for  its  model  year. 

If  we  make  a  determination  that  these 
engines  do  not  conform  to  the 
regulations  during  their  useful  life,  we 
may  require  you  to  recall  them  under  40 
CFR  part  86  or  1068. 

(d)  Specific  requirements.  If  you  are 
an  engine  or  vessel  manufacturer  and 
meet  all  the  following  criteria  and 
requirements  regarding  your  new 
propulsion  marine  engine,  the  engine  is 
eligible  for  an  exemption  under  this 
section: 

(1)  Your  engine  must  be  covered  by  a 
valid  certificate  of  conformity  issued 
under  40  CFR  part  86  or  1048. 

(2)  You  must  not  make  any  changes  to 
the  certified  engine  that  could 
reasonably  be  expected  to  increase  its 
exhaust  emissions  for  any  pollutant,  or 
its  evaporative  emissions.  For  example, 
if  you  make  any  of  the  following 
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changes  to  one  of  these  engines,  you  do 
not  qualify  for  this  exemption: 

(i)  Change  any  fuel-system  or 
evaporative-system  parameters  from  the 
certified  configuration  (this  does  not 
apply  to  refueling  controls). 

(ii)  Change,  remove,  or  fail  to  properly 
install  any  other  component,  element  of 
design,  or  calibration  specified  in  the 
engine  manufacturer’s  application  for 
certification.  This  includes 
aftertreatment  devices  and  all  related 
components. 

(iii)  Modify  or  design  the  marine 
engine  cooling  system  so  that 
temperatures  or  heat  rejection  rates  are 
outside  the  original  engine 
manufacturer’s  specified  ranges. 

(3)  You  must  show  that  fewer  than  10 
percent  of  the  engine  family’s  total  sales 
in  the  United  States  are  used  in  marine 
applications.  This  includes  engines 
used  in  any  application  without  regard 
to  which  company  manufactures  the 
vessel  or  equipment.  Show  this  as 
follows: 

(i)  If  you  are  the  original  manufacturer 
of  the  engine,  base  this  showing  on  your 
sales  information. 

(ii)  In  all  other  cases,  you  must  get  the 
original  manufacturer  of  the  engine  to 
confirm  this  based  on  its  sales 
information. 

(4)  You  must  ensure  that  the  engine 
has  the  label  we  require  under  40  CFR 
part  86  or  1048. 

(5)  You  must  add  a  permanent 
supplemental  label  to  the  engine  in  a 
position  where  it  will  remain  clearly 
visible  after  installation  in  the  vessel.  In 
the  supplemental  label,  do  the 
following: 

(i)  Include  the  heading:  “MARINE 
ENGINE  EMISSION  CONTROL 
INFORMATION”. 

(ii)  Include  your  full  corporate  name 
and  trademark.  You  may  instead 
include  the  full  corporate  name  and 
trademark  of  another  company  you 
choose  to  designate.  • 

(iii)  State:  “THIS  ENGINE  WAS 
ADAPTED  FOR  MARINE  USE 
WITHOUT  AFFECTING  ITS  EMISSION 
CONTROLS.” 

(iv)  If  the  modified  engine  is  certified 
as  a  motor  vehicle  engine,  also  state: 
“THE  EMISSION  CONTROL  SYSTEM 
DEPENDS  ON  THE  USE  OF  FUEL 
MEETING  SPECIFICATIONS  THAT 
APPLY  FOR  MOTOR  VEHICLE 
APPLICATIONS.  OPERATING  THE 
ENGINE  ON  OTHER  FUELS  MAY  BE  A 
VIOLATION  OF  FEDERAL  LAW.” 

(v)  State  the  date  you  finished 
modifying  the  engine  (month  and  year), 
if  applicable. 

(6)  The  original  and  supplemental 
labels  must  be  readily  visible  after  the 
engine  is  installed  in  the  vessel  or,  if  the 


vessel  obscures  the  engine’s  emission 
control  information  label,  the  vessel 
manufacturer  must  attach  duplicate 
labels,  as  described  in  40  CFR  1068.105. 

(7)  Send  the  Designated  Compliance 
Officer  a  signed  letter  by  the  end  of  each 
calendar  year  (or  less  often  if  we  tell 
you)  with  all  the  following  information: 

(i)  Identify  your  full  corporate  name, 
address,  and  telephone  number. 

(ii)  List  the  engine  or  vessel  models 
you  expect  to  produce  under  this 
exemption  in  the  coming  year  and 
describe  your  basis  for  meeting  the  sales 
restrictions  of  paragraph  (d)(3)  of  this 
section. 

(iii)  State:  “We  produce  each  listed 
[engine  or  vessel]  model  without 
making  any  changes  that  could  increase 
its  certified  emission  levels,  as 
described  in  40  CFR  1045.605.” 

(e)  Failure  to  comply.  If  your  engines 
do  not  meet  the  criteria  listed  in 
paragraph  (d)  of  this  section,  they  will 
be  subject  to  the  standards, 
requirements,  and  prohibitions  of  this 
part  1045  and  the  certificate  issued 
under  40  CFR  part  86  or  1048  will  not 
be  deemed  to  also  be  a  certificate  issued 
under  this  part  1045.  Introducing  these 
engines  into  U.S.  commerce  without  a 
valid  exemption  ,or  certificate  of 
conformity  under  this  part  violates  the 
prohibitions  in  40  CFR  1068.101(a)(1). 

(f)  Data  submission.  We  may  require 
you  to  send  us  emission  test  data  on  one 
of  the  duty  cycles  specified  in  subpart 

F  of  this  part. 

(g)  Participation  in  averaging,  banking 
and  trading.  Engines  adapted  for  marine 
use  under  this  section  may  not  generate 
or  use  emission  credits  under  this  part 
1045.  These  engines  may  generate 
credits  under  the  ABT  provisions  in  40 
CFR  part  86.  These  engines  must  use 
emission  credits  under  40  CFR  part  86 

if  they  are  certified  to  an  FEL  above  a 
standard  that  applies  under  40  CFR  part 
86. 

§  1 045.61 0  What  provisions  apply  to  using 
engines  already  certified  to  Small  SI 
emission  standards? 

This  section  applies  to  marine  engines 
that  are  identical  to  land-based  engines 
certified  under  40  CFR  part  90  or  1054. 
See  §  1045.605  for  provisions  that  apply 
to  marine  engines  that  are  certified 
under  other  programs. 

(a)  If  an  engine  meets  all  the  following 
criteria,  it  is  exempt  from  the 
requirements  of  this  part: 

(1)  The  engine  must  be  in  an  engine 
family  that  has  a  valid  certificate  of 
conformity  showing  that  it  meets 
emission  standards  for  nonhandheld 
engines  under  40  CFR  part  90  or  1054 
for  the  appropriate  model  year. 

(2)  You  must  show  that  fewer  than  5 
percent  of  the  engine  family’s  total  sales 


in  the  United  States  are  used  in  marine 
applications.  This  includes  engines 
used  in  any  application  without  regard 
to  which  company  manufactures  the 
vessel  or  equipment. 

Show  this  as  follows: 

(i)  If  you  are  the  original  manufacturer 
of  the  engine,  base  this  showing  on  your 
sales  information. 

(ii)  In  all  other  cases,  you  must  get  the 
original  manufacturer  of  the  engine  to 
confirm  this  based  on  its  sales 
information. 

(b)  The  only  requirements  or 
prohibitions  from  this  part  that  apply  to 
an  engine  that  meets  the  criteria  in 
paragraph  (a)  of  this  section  are  in  this 
section. 

(c)  Engines  exempted  under  this 
section  are  subject  to  all  the 
requirements  affecting  engines  under  40 
CFR  part  90  or  1054.  The  requirements 
and  restrictions  of  40  CFR  part  90  or 
1054  apply  to  anyone  manufacturing 
these  engines,  anyone  manufacturing 
equipment  that  uses  these  engines,  and 
all  other  persons  in  the  same  manner  as 
if  these  engines  were  not  used  as 
propulsion  marine  engines. 

(d)  You  may  use  the  provisions  of 

§  1045.605  in  addition  to  the  provisions 
of  this  section  for  engines  certified 
under  40  CFR  part  1054.  Where 
§  1045.605  references  40  CFR  parts  85, 
86,  and/or  1048,  apply  the  applicable 
provisions  of  40  CFR  part  1054  instead. 
Include  the  engines  you  sell  under  this 
section  in  your  demonstration  that  you 
meet  the  sales  limit  in  §  1045.605(d)(3). 

§  1 045.620  What  are  the  provisions  for 
exempting  engines  used  solely  for 
competition? 

The  provisions  of  this  section  apply 
for  new  engines  and  vessels  built  on  or 
after  January  1,  2010. 

(a)  We  may  grant  you  an  exemption 
from  the  standards  and  requirements  of 
this  part  for  a  new  engine  on  the 
grounds  that  it  is  to  be  used  solely  for 
competition.  The  requirements  of  this 
part,  other  than  those  in  this  section,  do 
not  apply  to  engines  that  we  exempt  for 
use  solely  for  competition. 

(b)  We  will  exempt  engines  that  we 
determine  will  be  used  solely  for 
competition.  The  basis  of  our 
determination  is  described  in 
paragraphs  (c)  and  (d)  of  this  section. 
Exemptions  granted  under  this  section 
are  good  for  only  one  model  year  and 
you  must  request  renewal  for  each 
subsequent  model  year.  We  will  not 
approve  your  renewal  request  if  we 
determine  the  engine  will  not  be  used 
solely  for  competition. 

(c)  Engines  meeting  all  the  following 
criteria  are  considered  to  be  used  solely 
for  competition: 
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(1)  Neither  the  engine  nor  any  vessels 
containing  the  engine  may  be  displayed 
for  sale  in  any  public  dealership  or 
otherwise  offered  for  sale  to  the  general 
public.  Note  that  this  does  not  preclude 
display  of  these  engines  as  long  as  they 
are  not  available  for  sale  to  the  general 
public. 

(2)  Sale  of  the  vessel  in  which  the 
engine  is  installed  must  be  limited  to 
professional  racing  teams,  professional 
racers,  or  other  qualified  racers.  For 
replacement  engines,  the  sale  of  the 
engine  itself  must  be  limited  to 
professional  racing  teams,  professional 
racers,  other  qualified  racers,  or  to  the 
original  vessel  manufacturer. 

(3)  The  engine  and  the  vessel  in 
which  it  is  installed  must  have 
performance  characteristics  that  are 
substantially  superior  to  noncompetitive 
models. 

(4)  The  engines  are  intended  for  use 
only  as  specified  in  paragraph  (e)  of  this 
section. 

(d)  You  may  ask  us  to  approve  an 
exemption  for  engines  not  meeting  the 
criteria  listed  in  paragraph  (c)  of  this 
section  as  long  as  you  have  clear  and 
convincing  evidence  that  the  engines 
will  be  used  solely  for  competition. 

(e)  Engines  are  considered  to  be  used 
solely  for  competition  only  if  their  use 
is  limited  to  competition  events 
sanctioned  by  the  U.S.  Coast  Guard  or 
another  public  organization  with 
authorizing  permits  for  participating 
competitors.  Operation  of  such  engines 
may  include  only  racing  events,  trials  to 
qualify  for  racing  events,  and  practice 
associated  with  racing  events. 
Authorized  attempts  to  set  speed 
records  are  also  considered  racing 
events.  Engines  will  not  be  considered 
to  be  used  solely  for  competition  if  they 
are  ever  used  for  any  recreational  or 
other  noncompetitive  purpose.  Use  of 
exempt  engines  in  any  recreational 
events,  such  as  poker  runs  and 
lobsterboat  races,  is  a  violation  of  40 
CFR  1068.101(b)(4). 

(f)  You  must  permanently  label 
engines  exempted  under  this  section  to 
clearly  indicate  that  they  are  to  be  used 
only  for  competition.  Failure  to  properly 
label  an  engine  will  void  the  exemption 
for  that  engine. 

(g)  If  we  request  it,  you  must  provide 
us  any  information  we  need  to 
determine  whether  the  engines  are  used 
solely  for  competition.  This  would 
include  documentation  regarding  the 
number  of  engines  and  the  ultimate 
purchaser  of  each  engine  as  well  as  any 
documentation  showing  a  vessel 
manufacturer’s  request  for  an  exempted 
engine.  Keep  these  records  for  five 
years. 


§  1 045.625  What  requirements  apply  under 
the  Diurnal  Transition  Program? 

The  provisions  of  this  section  allow 
vessel  manufacturers  to  produce  a 
certain  number  of  vessels  with  installed  • 
fuel  tanks  that  do  not  meet  the  diurnal 
emission  standards  specified  in 
§  1045.112(d)  and  40  CFR  1060.105.  The 
provisions  of  this  section  do  not  apply 
for  portable  marine  fuel  tanks,  personal 
watercraft,  or  outboard  engines  with 
under-cowl  fuel  tanks.  Vessels  you 
produce  under  this  section  are  exempt 
from  the  prohibitions  in  40  CFR 
1068.101(a)(1)  with  respect  to  diurnal 
emissions,  subject  to  the  provisions  of 
this  section. 

(a)  General.  If  you  are  a  vessel 
manufacturer,  you  may  introduce  into 
U.S.  commerce  limited  numbers  of 
exempted  vessels  under  this  section. 

You  may  use  the  exemptions  in  this 
section  only  if  you  have  primary 
responsibility  for  designing  and 
manufacturing  vessels  and  your 
manufacturing  procedures  include 
installing  some  engines  in  these  vessels. 
Consider  all  U.S. -directed  vessel  sales  in 
showing  that  you  meet  the  requirements 
of  this  section,  including  those  from  any 
parent  or  subsidiary  companies  and 
those  from  any  other  companies  you 
license  to  produce  vessels  for  you. 

These  provisions  are  available  for 
vessels  you  produce  during  the  periods 
specified  in  paragraph  (b)  of  this 
section. 

(b)  Allowances.  You  may  choose  one 
of  the  following  options  to  produce 
exempted  vessels  under  this  section: 

(1)  Percent-of-production  allowances. 
You  may  produce  up  to  50  percent  of 
your  vessels  from  July  31,  2011  through 
July  31,  2012  that  are  exempt  from  the 
diurnal  emission  standards.  Calculate 
this  percentage  based  on  your  total  U.S.- 
directed  production  volume. 

(2)  Small-volume  allowances.  Small- 
volume  vessel  manufacturers  may 
produce  up  to  1200  vessels  from  July  31, 
2011  through  July  31,  2013  that  are 
exempt  from  the  diurnal  emission 
standards. 

(c)  Vessel  labeling.  You  must  add  a 
permanent  label,  written  legibly  in 
English,  to  a  readily  visible  part  of  each 
exempted  vessel  you  produce  under  this 
section.  You  may  combine  this  with  the 
label  required  under  40  CFR  1060.135. 
This  label  must  include  at  least  the 
following  items: 

(1)  The  label  heading  “EMISSION 
CONTROL  INFORMATION”. 

(2)  Your  corporate  name  and 
trademark. 

(3)  The  vessel’s  date  of  manufacture. 

(4)  The  following  statement:  “THIS 
VESSEL  IS  EXEMPT  FROM  DIURNAL 


STANDARDS  UNDER  40  CFR 
1045.625.” 

(d)  Notification  and  reporting.  You 
must  notify  us  of  your  intent  to  use  the 
provisions  of  this  section  and  send  us 
an  annual  report  to  verify  that  you  are 
not  exceeding  the  allowances,  as 
follows: 

(1)  Before  you  produce  vessels  that 
are  exempt  under  this  section,  send  the 
Designated  Compliance  Officer  a  written 
notice  of  your  intent  with  the  following 
information: 

(1)  Identify  your  company’s  name  and 
address,  and  your  parent  company’s 
name  and  address,  if  applicable. 

(ii)  Identify  the  name,  e-mail  address, 
and  phone  number  of  a  person  to 
contact  for  further  information. 

(iii)  Identify  the  name  and  address  of 
the  company  you  expect  to  produce  the 
fuel  tanks  you  will  be  using  for  the 
vessels  exempted  under  this  section. 

(iv)  If  you  qualify  as  a  small-volume 
vessel  manufacturer,  state  whether  you 
will  comply  under  paragraph  (b)(1)  or 
(b)(2)  of  this  section. 

(v)  Include  your  production  figures 
for  the  period  from  July  31,  2009 
through  July  31,  2010,  including  figures 
broken  down  by  model. 

(2)  Send  the  Designated  Compliance 
Officer  a  written  report  by  December  31, 
2012.  If  you  are  a  small-volume 
manufacturer  using  the  provisions  of 
paragraph  (b)(2)  of  this  section  to 
produce  exempted  vessels  after  July  31, 
2012,  send  us  a  second  report  by 
December  31,  2013.  These  reports  must 
include  the  total  number  of  vessels  and 
the  number  of  exempted  vessels  you 
sold  in  the  preceding  year  for  each 
model,  based  on  actual  U.S. -directed 
production  information.  You  may  omit 
the  count  of  compliant  vessels  if  you 
include  in  the  report  a  statement  that 
you  are  not  using  the  percent-of- 
production  allowances  in  paragraph 
(b)(1)  of  this  section.  If  you  initially 
comply  using  the  percent-of-production 
allowances  in  paragraph  (b)(1)  of  this 
section,  you  may  not  use  the  small- 
volume  allowances  in  paragraph  (b)(2) 
of  this  section  for  later  production. 

(3)  If  you  send  your  initial  notification 
under  paragraph  (d)(1)  of  this  section 
after  the  specified  deadline,  we  may 
approve  your  use  of  allowances  under 
this  section.  In  your  request,  describe 
why  you  were  unable  to  meet  the 
deadline.  We  will  not  approve  your 
request  if  the  delay  could  have  been 
avoided  with  reasonable  care  and 
discretion. 

(e)  Recordkeeping.  Keep  the  following 
records  of  all  exempted  vessels  you 
produce  under  this  section: 
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(1)  The  model  number,  serial  number, 
and  the  date  of  manufacture  for  each 
vessel. 

(2)  The  total  number  or  percentage  of 
exempted  vessels  as  described  in 
paragraph  (b)  of  this  section  and  all 
documentation  supporting  your 
calculation. 

(3)  The  notifications  and  reports  we 
require  under  paragraph  (d)  of  this 
section. 

(f)  Provisions  for  fuel  tank 
manufacturers.  As  a  fuel  tank 
manufacturer,  you  may  produce  fuel 
tanks  as  needed  for  vessel 
manufacturers  under  this  section 
without  our  prior  approval.  These  fuel 
tanks  are  exempt  from  the  diurnal 
emission  standards.  Note  that  this 
diurnal  exemption  does  not  affect  the 
requirements  related  to  permeation 
emissions  specified  in  §  1045.112.  You 
must  have  written  assurance  from  vessel 
manufacturers  that  they  need  a  certain 
number  of  exempted  fuel  tanks  under 
this  section.  You  must  keep  records  of 
the  number  of  exempted  fuel  tanks  you 
sell  to  each  vessel  manufacturer. 

-  (g)  Enforcement.  Producing  more 
exempted  vessels  than  we  allow  under 
this  section  violates  the  prohibitions  in 
40  CFR  1068.101(a)(1).  Vessel 
manufacturers  and  fuel  tank 
manufacturers  must  keep  the  records  we 
require  under  this  section  until  at  least 
December  31,  2017  and  give  them  to  us 
if  we  ask  for  them  (see  40  CFR 
1068.101(a)(2)). 

§  1 045.630  What  is  the  personal-use 
exemption. 

This  section  applies  to  individuals 
who  manufacture  recreational  vessels 
for  personal  use  with  used  engines.  If 
you  and  your  vessel  meet  all  the 
conditions  of  this  section,  the  vessel  and 
its  engine  are  considered  to  be  exempt 
from  the  standards  and  requirements  of 
this  part  that  apply  to  new  engines, 
including  standards  and  requirements 
related  to  evaporative  emissions.  For 
example,  you  are  not  required  to  use 
certified  fuel  system  components  or 
otherwise  obtain  certificates  of 
conformity  showing  that  the  vessel 
meets  evaporative  emission  standards, 
and  you  do  not  need  to  install  a  certified 
engine. 

(a)  The  vessel  may  not  be 
manufactured  from  a  previously 
certified  vessel,  nor  may  it  be 
manufactured  from  a  partially  complete 
vessel  that  is  equivalent  to  a  certified 
vessel.  The  vessel  must  be 
manufactured  primarily  from 
unassembled  components,  but  may 
incorporate  some  preassembled 
components.  For  example,  fully 
preassembled  steering  assemblies  may 


be  used.  You  may  also  power  the  vessel 
with  an  engine  that  was  previously  used 
in  a  highway  or  land-based  nonroad 
application. 

•  (b)  The  vessel  may  not  be  sold  within 

five  years  after  the  date  of  final 
assembly. 

(c)  No  individual  may  manufacture 
more  than  one  vessel  in  any  five-year 
period  under  this  exemption. 

(d)  You  may  not  use  the  vessel  in  any 
revenue-generating  service  or  for  any 
other  commercial  purpose.  For  example, 
this  exemption  does  not  apply  for 
vessels  used  in  commercial  fishing  or 
charter  service. 

(e)  This  exemption  may  not  be  used 
to  circumvent  the  requirements  of  this 
part  or  the  requirements  of  the  Clean  Air 
Act.  For  example,  this  exemption  would 
not  cover  a  case  in  which  a  person  sells 

.  an  almost  completely  assembled  vessel 
to  another  person,  who  would  then 
complete  the  assembly.  This  would  be 
considered  equivalent  to  the  sale  of  the 
complete  new  vessel.  This  section  also 
does  not  allow  engine  manufacturers  to 
produce  new  engines  that  are  exempt 
from  emission  standards  and  it  does  not 
provide  an  exemption  from  the 
prohibition  against  tampering  with 
certified  engines. 

§  1045.635  What  special  provisions  apply 
for  small-volume  engine  manufacturers? 

This  section  describes  how  we  apply 
the  special  provisions  in  this  part  for 
small-volume  engine  manufacturers. 

(a)  Special  provisions  apply  for 
certain  small-volume  engine 
manufacturers,  as  illustrated  by  the 
following  examples: 

(1)  Additional  lead  time  and  other 
provisions  related  to  the  transition  to  ■ 
new  emission  standards.  See  §  1045.145. 

(2)  More  flexible  arrangements  for 
creating  engine  families  for  high- 
performance  engines.  See  §  1045.230. 

(3)  Assigned  deterioration  factors.  See 
§1045.240. 

(4)  Waived  requirements  for 
production-line  testing.  See  §  1045.301. 

(5)  Additional  special  provisions 
apply  for  small-volume  engine  and 
vessel  manufacturers.  For  example,  see 
§  1045.625  and  40  CFR  1068.250. 

(b)  If  you  use  any  of  the  provisions  of 
this  part  that  apply  specifically  to  small- 
volume  engine  manufacturers  and  we 
find  that  you  do  not  qualify  to  use  these 
provisions,  we  may  consider  you  to  be 
in  violation  of  the  requirements  that 
apply  for  companies  that  are  not  small- 
volume  engine  manufacturers.  If  your 
number  of  employees  grows  to  the  point 
that  you  no  longer  qualify  as  a  small- 
volume  engine  manufacturer,  we  will 
work  with  you  to  determine  a 
reasonable  schedule  for  complying  with 


additional  requirements  that  apply.  For 
example,  if  you  no  longer  qualify  as  a 
small-volume  engine  manufacturer 
shortly  before  you  certify  your  engines 
for  the  next  model  year,  we  might  allow 
you  to  use  assigned  deterioration  factors 
for  one  more  model  year. 

§  1 045.640  What  special  provisions  apply 
to  branded  engines? 

The  following  provisions  apply  if  you 
identify  the  name  and  trademark  of 
another  company  instead  of  your  own 
on  your  emission  control  information 
label,  as  provided  by  §  1045.135(c)(2): 

(a)  You  must  have  a  contractual 
agreement  with  the  other  company  that 
obligates  that  company  to  take  the 
following  steps: 

(1)  Meet  the  emission  warranty 
requirements  that  apply  under 

§  1045.120.  This  may  involve  a  separate 
agreement  involving  reimbursement  of 
warranty-related  expenses. 

(2)  Report  all  warranty-related 
information  to  the  certificate  holder. 

(b)  In  your  application  for 
certification,  identify  the  company 
whose  trademark  you  will  use. 

(c)  You  remain  responsible  for 
meeting  all  the  requirements  of  this 
chapter,  including  warranty  and  defect- 
reporting  provisions. 

§  1045.645  What  special  provisions  apply 
for  converting  an  engine  to  use  an  alternate 
fuel? 

A  certificate  of  conformity  is  no 
longer  valid  for  an  engine  if  the  engine 
is  modified  such  that  it  is  not  in  a 
configuration  covered  by  the  certificate. 
This  section  applies  if  such 
modifications  are  done  to  convert  the 
engine  to  run  on  a  different  fuel  type. 
Such  engines  may  need  to  be  recertified 
as  specified  in  this  section  if  the 
certificate  is  no  longer  valid  for  that 
engine. 

(a)  Converting  a  certified  new  engine 
to  run  on  a  different  fuel  type  violates 
40  CFR  1068.101(a)(1)  if  the  modified 
engine  is  not  covered  by  a  certificate  of 
conformity. 

,(b)  Converting  a  certified  engine  that 
is  not  new  to  run  on  a  different  fuel  type 
violates  40  CFR  1068.101(b)(1)  if  the 
modified  engine  is  not  covered  by  a 
certificate  of  conformity.  We  may 
specify  alternate  certification  provisions 
consistent  with  the  requirements  of  this 
part.  For  example,  you  may  certify  the 
modified  engine  for  a  partial  useful  life. 
For  example,  if  the  engine  is  modified 
halfway  through  its  original  useful  life 
period,  you  may  generally  certify  the 
engine  based  on  completing  the  original 
useful  life  period;  or  if  the  engine  is 
modified  after  the  original  useful  life 
period  is  past,  you  may  generally  certify 
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the  engine  based  on  testing  that  does  not 
involve  further  durability 
demonstration. 

(c)  Engines  may  be  certified  using  the 
certification  procedures  for  new  engines 
as  specified  in  this  part  or  using  the 
certification  procedures  for  aftermarket 
parts  as  specified  in  40  CFR  part  85, 
subpart  V.  Unless  the  original  engine 
manufacturer  continues  to  be 
responsible  for  the  engine  as  specified 
in  paragraph  (d)  of  this  section,  you 
must  remove  the  original  engine 
manufacturer’s  emission  control 
information  label  if  you  recertify  the 
engine. 

(d)  The  original  manufacturer  is  not 
responsible  for  operation  of  modified 
engines  in  configurations  resulting  from 
modifications  performed  by  others.  In 
cases  where  the  modification  allows  an 
engine  to  be  operated  in  either  its 
original  configuration  or  a  modified 
configuration,  the  original  manufacturer 
remains  responsible  for  operation  of  the 
modified  engine  in  its  original 
configuration. 

(e)  Entities  producing  conversion  kits 
may  obtain  certificates  of  conformity  for 
the  converted  engines.  Such  entities  are 
engine  manufacturers  for  purposes  of 
this  part. 

§  1 045.650  Do  delegated-assembly 
provisions  apply  for  marine  engines? 

The  provisions  of  40  CFR  1068.261 
related  to  delegated  final  assembly  do 
not  apply  for  marine  spark-ignition 
engines  certified  under  this  part  1045. 
This  means  that  for  engines  requiring 
exhaust  aftertreatment  (such  as 
catalysts),  the  engine  manufacturers 
must  either  install  the  aftertreatment  on 
the  engine  before  introducing  it  into 
U.S.  commerce  or  ship  the 
aftertreatment  along  with  the  engine. 

§  1045.655  What  special  provisions  apply 
for  installing  and  removing  altitude  kits? 

An  action  for  the  purpose  of  installing 
or  modifying  altitude  kits  and 
performing  other  changes  to  compensate 
for  changing  altitude  is  not  considered 
a  prohibited  act  under  40  CFR 
1068.101(b)  as  long  as  as  it  is  done 
consistent  with  the  manufacturer’s 
instructions. 

§  1 045.660  How  do  I  certify  outboard  or 
personal  watercraft  engines  for  use  in  jet 
boats? 

(a)  This  section  describes  how  to 
certify  outboard  or  personal  watercraft 
engines  for  use  in  jet  boats.  To  be 
certified  under  this  section,  the  jet  boat 
engines  must  be  identical  in  all  physical 
respects  to  the  corresponding  outboard 
or  personal  watercraft  engines,  but  may 
differ  slightly  with  respect  to  engine 
calibrations. 


(b)  The  outboard  or  personal 
watercraft  engines  must  meet  all  the 
applicable  requirements  for  outboard  or 
personal  watercraft  engines.  Jet  boat 
engines  certified  under  this  section 
must  meet  all  the  applicable 
requirements  for  sterndrive/inboard 
engines. 

(c)  The  jet  boat  engines  must  be  in  an 
engine  family  separate  from  the 
corresponding  outboard  or  personal 
watercraft  engines. 

(d)  Jet  boat  engine  families  may  use 
emission  credits  from  outboard  or 
personal  watercraft  engine  families,  as 
described  in  §  1045.701(d). 

(e)  Jet-boat  engines  certified  under  the 
provisions  of  this  section  must  meet 
emission  standards  over  the  same 
useful-life  period  that  applies  to  the 
corresponding  outboard  or  personal 
watercraft  engine  family,  as  described  in 
§  1045.103(e). 

Subpart  H — Averaging,  Banking,  and 
Trading  for  Certification 

§1045.701  General  provisions. 

(a)  You  may  average,  bank,  and  trade 
(ABT)  emission  credits  for  purposes  of 
certification  as  described  in  this  subpart 
to  show  compliance  with  the  standards 
of  this  part.  This  applies  for  engines 
with  respect  to  exhaust  emissions  and 
for  vessels  with  respect  to  evaporative 
emissions.  Participation  in  this  program 
is  voluntary. 

(b)  The  definitions  of  subpart  I  of  this 
part  apply  to  this  subpart.  The  following 
definitions  also  apply:  . 

(1)  Actual  emission  credits  means 
emission  credits  you  have  generated 
that  we  have  verified  by  reviewing  your 
final  report. 

(2)  Averaging  set  means  a  set  of 
engines  (or  vessels)  in  which  emission 
credits  may  be  exchanged  only  with 
other  engines  (or  vessels)  in  the  same 
averaging  set. 

(3)  Broker  means  any  entity  that 
facilitates  a  trade  of  emission  credits 
between  a  buyer  and  seller. 

(4)  Buyer  means  the  entity  that 
receives  emission  credits  as  a  result  of 
a  trade. 

(5)  Family  means  engine  family  for 
exhaust  credits  or  emission  family  for 
evaporative  credits. 

(6)  Reserved  emission  credits  means 
emission  credits  you  have  generated 
that  we  have  not  yet  verified  by 
reviewing  your  final  report. 

(7)  Seller  means  the  entity  that 
provides  emission  credits  during  a 
trade. 

(8)  Standard  means  the  emission 
standard  that  applies  under  subpart  B  of 
this  part  for  engines  or  fuel-system 
components  not  participating  in  the 
ABT  program  of  this  subpart. 


(9)  Trade  means  to  exchange  emission 
credits,  either  as  a  buyer  or  seller. 

(c)  You  may  not  average  or  exchange 
banked  or  traded  exhaust  credits  with 
evaporative  credits,  or  vice  versa. 
Evaporative  credits  generated  by  any 
vessels  under  this  part  may  be  used  by 
any  vessels  under  this  part.  Exhaust 
credits  may  be  exchanged  only  within 
an  averaging  set.  Except  as  specified  in 
paragraph  (d)  of  this  section,  the 
following  criteria  define  the  applicable 
exhaust  averaging  sets: 

(1)  Sterndrive/inboard  engines. 

(2)  Outboard  and  personal  watercraft 
engines. 

(d)  Sterndrive/inboard  engines 
certified  under  §  1045.660  for  jet  boats 
may  use  HC+NOx  and  CO  exhaust 
credits  generated  from  outboard  and 
personal  watercraft  engines,  as  long  as 
the  credit-using  engine  is  the  same 
model  as  an  engine  model  from  an 
outboard  or  personal  watercraft  family. 
These  emission  credits  may  be  used  for 
averaging,  but  not  for  banking  or 
trading.  The  FEL  caps  for  such  jet  boat 
families  are  the  HC+NOx  and  CO 
standard  for  outboard  and  personal 
watercraft  engines.  U.S. -directed  sales 
from  jet  boat  engines  using  the 
provisions  of  this  paragraph  (d)  may  not 
be  greater  than  the  U.S. -directed  sales  of 
the  same  engine  model  for  outboard  or 
personal  watercraft  engines. 

(e)  You  may  not  generate  evaporative 
credits  based  on  permeation 
measurements  from  metal  fuel  tanks  or 
portable  marine  fuel  tanks. 

(f)  You  may  not  use  emission  credits 
generated  under  this  subpart  to  offset 
any  emissions  that  exceed  an  FEL  or 
standard.  This  applies  for  all  testing, 
including  certification  testing,  in-use 
testing,  selective  enforcement  audits, 
and  other  production-line  testing. 
However,  if  exhaust  emissions  from  an 
engine  exceed  an  exhaust  FEL  or 
standard  (for  example,  during  a 
selective  enforcement  audit),  you  may 
use  emission  credits  to  recertify  the 
family  with  a  higher  FEL  that  applies 
only  to  future  production. 

(g)  Emission  credits  may  be  used  in 
the  model  year  they  are  generated 
(averaging)  and  in  future  model  years 
(banking),  except  that  CO  emission 
credits  for  outboard  and  personal 
watercraft  engines  may  not  be  banked  or 
traded. 

(h)  You  may  increase  or  decrease  an 
exhaust  FEL  during  the  model  year  by 
amending  your  application  for 
certification  under  §  1045.225. 

(i)  Engine  and  vessel  manufacturers 
certifying  with  respect  to  evaporative 
emissions  may  use  emission  credits  to 
demonstrate  compliance  under  this 
subpart.  Component  manufacturers  may 
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establish  FELs  for  their  certified 
products,  but  they  may  not  generate  or 
use  emission  credits  under  this  subpart. 

(j)  In  your  application  for 
certification,  base  your  showing  of 
compliance  on  projected  production 
volumes  for  engines  or  vessels  intended 
for  sale  in  the  United  States.  As 
described  in  §  1045.730,  compliance 
wdth  the  requirements  of  this  subpart  is 
determined  at  the  end  of  the  model  year 
based  on  actual  production  volumes  for 
engines  or  vessels  intended  for  sale  in 
the  United  States.  Do  not  include  any  of 
the  following  engines  or  vessels  to 
calculate  emission  credits: 

(1)  Engines  or  vessels  exempted  under 
subpart  G  of  this  part  or  under  40  CFR 
part  1068. 

(2)  Engines  or  vessels  intended  for 
export. 

(3)  Engines  or  vessels  that  are  subject 
to  state  emission  standards  for  that 
model  year.  However,  this  restriction 
does  not  apply  if  we  determine  that  the 
state  standards  and  requirements  are 
equivalent  to  those  of  this  part  and  that 
products  sold  in  such  a  state  will  not 
generate  credits  under  the  state 
program.  For  example,  you  may  not 
include  engines  or  vessels  certified  for 
California  if  California  has  more 
stringent  emission  standards  for  these 
products  or  if  your  products  generate  or 
use  emission  credits  under  the 
California  program. 

(4)  Engines  or  vessels  not  subject  to 
the  requirements  of  this  part,  such  as 
those  excluded  under  §  1054.5. 

(5)  Any  other  engines  or  vessels 
where  we  indicate  elsewhere  in  this  part 
1054  that  they  are  not  to  be  included  in 
the  calculations  of  this  subpart. 

§  1045.705  How  do  I  generate  and 
calculate  exhaust  emission  credits? 

The  provisions  of  this  section  apply 
for  calculating  exhaust  emission  credits 
for  HC+NOx  or  CO.  You  may  generate 
exhaust  emission  credits  only  if  you  are 
a  certifying  engine  manufacturer. 

(a)  For  each  participating  family, 
calculate  positive  or  negative  emission 
credits  relative  to  the  otherwise 
applicable  emission  standard.  Calculate 
positive  emission  credits  for  a  family 
that  has  an  FEL  below  the  standard. 
Calculate  negative  emission  credits  for  a 
family  that  has  an  FEL  above  the 
standard.  Sum  your  positive  and 
negative  credits  for  the  model  year 
before  rounding.  Round  the  sum  of 
emission  credits  to  the  nearest  kilogram 
(kg)  using  consistent  units  throughout 
the  following  equation; 

Emission  credits  (kg)  =  (STD  -  FEL)  x 
(Volume)  x  (Power)  x  (UL)  x  (LF)  x 
(10-3) 

Where: 


STD  =  the  emission  standard,  in  g/kW-hr. 

FEL  =  the  family  emission  limit  for  the  , 
family,  in  g/kW-hr. 

Volume  =  the  number  of  engines  eligible  to 
participate  in  the  averaging,  banking, 
and  trading  program  within  the  given 
family  during  the  model  year,  as 
described  in  §  1045.701(j). 

Power  -  maximum  engine  power  for  the 
family,  in  kilowatts  (see  §  1045.140). 

UL  =  The  useful  life  for  the  given  family. 

LF  =  load  factor.  Use  0.207.  We  may  specify 
a  different  load  factor  if  we  approve  the 
use  of  special  test  procedures  for  an 
family  under  40  CFR  1065.10(c)(2), 
consistent  with  good  engineering 
judgment. 

(b)  [Reserved] 

§  1 045.706  How  do  I  generate  and 
calculate  evaporative  emission  credits? 

The  provisions  of  this  section  apply 
for  calculating  evaporative  emission 
credits.  This  applies  only  for  fuel  tank 
permeation.  You  may  generate  credits 
only  if  you  are  a  certifying  vessel 
manufacturer.  This  may  include 
outboard  engine  manufacturers  if  they 
install  under-cowl  fuel  tanks. 

(a)  For  each  participating  vessel, 
calculate  positive  or  negative  emission 
credits  relative  to  the  otherwise 
applicable  emission  standard.  Calculate 
positive  emission  credits  for  a  family 
that  has  an  FEL  below  the  standard. 
Calculate  negative  emission  credits  for  a 
family  that  has  an  FEL  above  the 
standard.  Sum  your  positive  and 
negative  credits  for  the  model  year 
before  rounding.  Round  the  sum  of 
emission  credits  to  the  nearest  kilogram 
(kg)  using  consistent  units  throughout 
the  following  equation: 

Emission  credits  (kg)  =  (STD  -  FEL)  x 
(Total  Area)  x  (UL)  x  (AF)  x  (365) 

X  (10  —  3) 

Where: 

STD  =  the  emission  standard,  in  g/m2/day. 
FEL  =  the  family  emission  limit  for  the 
family,  in  g/m2/day,  as  described  in 
paragraph  (b)  of  this  section. 

Total  Area  =  The  combined  internal  surface 
area  of  all  fuel  tanks  in  the  family,  in  m2. 
UL  =  5  years,  which  represents  the  useful  life 
for  the  given  family. 

AF  =  adjustment  factor.  Use  1.0  for  fuel  tank 
testing  performed  at  28  °C  and  0.60  for 
testing  performed  at  40  °C. 

(b)  For  calculating  credits  under 
paragraph  (a)  of  this  section,  the 
emission  standard  and  FEL  must  both 
be  based  on  test  measurements  at  the 
same  temperature  (28  °  or  40  °C). 
Determine  the  FEL  for  calculating 
emission  credits  (relative  to  testing  at  28 
°C)  as  follows: 

(1)  To  use  an  FEL  below  5.0  g/m2/day, 
it  must  be  based  on  emission 
measurements. 

(2)  The  provisions  of  this  paragraph 
(b)(2)  apply  for  all  emission  families 


with  FELs  at  or  above  5.0  g/m2/day.  To 
calculate  emission  credits  for  such 
emission  families,  you  must  choose 
from  one  of  the  following  options  and 
apply  it  to  all  your  emission  families 
with  FELs  at  or  above  5.0  g/m2/day: 

(i)  Option  1:  Establish  all  your  FELs 
based  on  emission  measurements.  This 
may  include  measurements  from  a 
certifying  fuel  tank  manufacturer. 

(ii)  Option  2:  Use  an  assigned  FEL  of 
10.4  g/m2/day.  This  would  apply 
without  regard  to  whether  any  of  these 
emission  families  have  measured 
emission  levels  below  10.4  g/m2/day.  If 
any  of  your  fuel  tanks  were  otherwise 
certified  (by  you  or  the  fuel  tank 
manufacturer)  with  an  FEL  between  5.0 
and  10.4  g/m2/day,  the  assigned  FEL  of 
10.4  g/m2/day  applies  only  for  emission 
credit  calculations. 

§  1 045.71 0  How  do  I  average  emission 
credits? 

(a)  Averaging  is  the  exchange  of 
emission  credits  among  your  families. 
You  may  average  emission  credits  only 
within  the  same  averaging  set. 

(b)  You  may  certify  one  or  more 
families  to  an  FEL  above  the  emission 
standard,  subject  to  the  FEL  caps  and 
other  provisions  in  subpart  B  of  this 
part,  if  you  show  in  your  application  for 
certification^hat  your  projected  balance 
of  all  emission-credit  transactions  in 
that  model  year  is  greater  than  or  equal 
to  zero. 

(c)  If  you  certify  a  family  to  an  FEL 
that  exceeds  the  otherwise  applicable 
standard,  you  must  obtain  enough 
emission  credits  to  offset  the  family’s 
deficit  by  the  due  date  for  the  final 
report  required  in  §  1045.730.  The 
emission  credits  used  to  address  the 
deficit  may  come  from  your  other 
families  that  generate  emission  credits 
in  the  same  model  year,  from  emission 
credits  you  have  banked,  or  from 
emission  credits  you  obtain  through 
trading. 

§1045.715  How  do  I  bank  emission 
credits? 

(a)  Banking  is  the  retention  of 
emission  credits  by  the  manufacturer 
generating  the  emission  credits  for  use 
in  future  model  years  for  averaging  or 
trading.  You  may  use  banked  emission 
credits  only  within  the  averaging  set  in 
which  they  were  generated,  except  as 
described  in  this  subpart. 

(b)  You  may  designate  any  emission 
'  credits  you  plan  to  bank  in  the  reports 

you  submit  under  §  1045.730.  During 
the  model  year  and  before  the  due  date 
for  the  final  report,  you  may  designate 
your  reserved  emission  credits  for 
averaging  or  trading. 

(c)  Reserved  credits  become  actual 
emission  credits  when  you  submit  your 
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final  report.  However,  we  may  revoke 
these  emission  credits  if  we  are  unable 
to  verify  them  after  reviewing  your 
reports  or  auditing  your  records. 

§  1 045.720  How  do  I  trade  emission 
credits? 

(a)  Trading  is  the  exchange  of 
emission  credits  between 
manufacturers.  You  may  use  traded 
emission  credits  for  averaging,  banking, 
or  further  trading  transactions.  Traded 
emission  credits  may  be  used  only 
within  the  averaging  set  in  which  they 
were  generated,  except  as  described  in 
this  subpart. 

(b)  You  may  trade  actual  emission 
credits  as  described  in  this  subpart.  You 
may  also  trade  reserved  emission 
credits,  but  we  may  revoke  these 
emission  credits  based  on  our  review  of 
your  records  or  reports  or  those  of  the 
company  with  which  you  traded 
emission  credits.  You  may  trade  banked 
credits  within  an  averaging  set  to  any 
certifying  engine  or  vessel 
manufacturer. 

(c)  If  a  negative  emission  credit 
balance  results  from  a  transaction,  both 
the  buyer  and  seller  are  liable,  except  in 
cases  we  deem  to  involve  fraud.  See 

§  1045.255(e)  for  cases  involving  fraud. 
We  may  void  the  certificates  of  all 
families  participating  in  a  trade  that 
results  in  a  manufacturer  having  a 
negative  balance  of  emission  credits. 

See  §1045.745. 

§  1045.725  What  must  I  include  in  my 
application  for  certification? 

(a)  You  must  declare  in  your 
application  for  certification  your  intent 
to  use  the  provisions  of  this  subpart  for 
each  family  that  will  be  certified  using 
the  ABT  program.  You  must  also  declare 
the  FELs  you  select  for  the  family  for 
each  pollutant  for  which  you  are  using 
the  ABT  program.  Your  FELs  must 
comply  with  the  specifications  of 
subpart  B  of  this  part,  including  the  FEL 
caps.  FELs  must  be  expressed  to  the 
same  number  of  decimal  places  as  the 
emission  standard. 

(b)  Include  the  following  in  your 
application  for  certification: 

(1)  A  statement  that,  to  the  best  of 
your  belief,  you  will  not  have  a  negative 
balance  of  emission  credits  for  any 
averaging  set  when  all  emission  credits 
are  calculated  at  the  end  of  the  year. 

(2)  Detailed  calculations  of  projected 
emission  credits  (positive  or  negative) 
based  on  projected  production  volumes. 
We  may  require  you  to  include  similar 
calculations  from  your  other  engine 
families  to  demonstrate  that  you  will  be 
able  to  avoid  a  negative  credit  balance 
for  the  model  year.  If  you  project 
negative  emission  credits  for  a  family, 


state  the  source  of  positive  emission 
credits  you  expect  to  use  to  offset  the 
negative  emission  credits. 

§  1045.730  What  ABT  reports  must  I  send 
to  EPA? 

(a)  If  any  of  your  families  are  certified 
using  the  ABT  provisions  of  this 
subpart,  you  must  send  an  end-of-year 
report  within  90  days  after  the  end  of 
the  model  year  and  a  final  report  within 
270  days  after  the  end  of  the  model  year. 
We  may  waive  the  requirement  to  send 
the  end-of  year  report  as  long  as  you 
send  the  final  report  on  time. 

(b)  Your  end-of-year  and  final  reports 
must  include  the  following  information 
for  each  family  participating  in  the  ABT 
program: 

(1)  Family  designation. 

(2)  The  emission  standards  that  would 
otherwise  apply  to  the  family. 

(3)  The  FEL  for  each  pollutant.  If  you 
change  the  FEL  after  the  start  of 
production,  identify  the  date  that  you 
started  using  the  new  FEL  and/or  give 
the  engine  identification  number  for  the 
first  engine  covered  by  the  new  FEL.  In 
this  case,  identify  each  applicable  FEL 
and  calculate  the  positive  or  negative 
emission  credits  under  each  FEL. 

(4)  The  projected  and  actual 
production  volumes  for  the  model  year 
with  a  point  of  retail  sale  in  the  United 
States,  as  described  in  §  1045.701(j).  For 
fuel  tanks,  state  the  production  volume 
in  terms  of  total  surface  area  and 
production  volume  for  each  tank 
configuration  and  state  the  total  surface 
area  for  the  emission  family.  If  you 
changed  an  FEL  during  the  model  year, 
identify  the  actual  production  volume 
associated  with  each  FEL. 

(5)  Maximum  engine  power  for  each 
engine  configuration,  and  your  declared 
value  of  maximum  engine  power  for  the 
engine  family  (see  §  1045.140). 

(6)  Useful  life. 

(7)  Calculated  positive  or  negative 
emission  credits  for  the  whole  family. 
Identify  any  emission  credits  that  you 
traded,  as  described  in  paragraph  (d)(1) 
of  this  section. 

(c)  Your  end-of-year  and  final  reports 
must  include  the  following  additional 
information: 

(1)  Show  that  your  net  balance  of 
emission  credits  from  all  your 
participating  families  in  each  averaging 
set  in  the  applicable  model  year  is  not 
negative. 

(2)  State  whether  you  will  retain  any 
emission  credits  for  banking. 

(3)  State  that  the  report’s  contents  are 
accurate. 

(d)  If  you  trade  emission  credits,  you 
must  send  us  a  report  within  90  days 
after  the  transaction,  as  follows: 

(1)  As  the  seller,  you  must  include  the 
following  information  in  your  report: 


(1)  The  corporate  names  of  the  buyer 
and  any  brokers. 

(ii)  A  copy  of  any  contracts  related  to 
the  trade. 

(iii)  The  families  that  generated 
emission  credits  for  the  trade,  including 
the  number  of  emission  credits  from 
each  family. 

(2)  As  the  buyer,  you  must  include  the 
following  information  in  your  report: 

(i)  The  corporate  names  of  the  seller 
and  any  brokers. 

(ii)  A  copy  of  any  contracts  related  to 
the  trade. 

(iii)  How  you  intend  to  use  the 
emission  credits,  including  the  number 
of  emission  credits  you  intend  to  apply 
to  each  family  (if  known). 

(e)  Send  your  reports  electronically  to 
the  Designated  Compliance  Officer 
using  an  approved  information  format. 

If  you  want  to  use  a  different  format, 
send  us  a  written  request  with 
justification  for  a  waiver. 

(f)  Correct  errors  in  your  end-of-year 
report  or  final  report  as  follows: 

(1)  You  may  correct  any  errors  in  your 
end-of-year  report  when  you  prepare  the 
final  report  as  long  as  you  send  us  the 
final  report  by  the  time  it  is  due. 

(2)  If  you  or  we  determine  within  270 
days  after  the  end  of  the  model  year  that 
errors  mistakenly  decreased  your 
balance  of  emission  credits,  you  may 
correct  the  errors  and  recalculate  the 
balance  of  emission  credits.  You  may 
not  make  these  corrections  for  errors 
that  are  determined  more  than  270  days 
after  the  end  of  the  model  year.  If  you 
report  a  negative  balance  of  emission 
credits,  we  may  disallow  corrections 
under  this  paragraph  (f)(2). 

(3)  If  you  or  we  determine  anytime 
that  errors  mistakenly  increased  your 
balance  of  emission  credits,  you  must 
correct  the  errors  and  recalculate  the 
balance  of  emission  credits. 

§  1045.735  What  records  must  I  keep? 

(a)  You  must  organize  and  maintain 
your  records  as  described  in  this 
section.  We  may  review  your  records  at 
any  time. 

(b)  Keep  the  records  required  by  this 
section  for  at  least  eight  years  after  the 
due  date  for  the  end-of-year  report.  You 
may  not  use  emission  credits  for  any 
engines  or  vessel  if  you  do  not  keep  all 
the  records  required  under  this  section. 
You  must  therefore  keep  these  records 
to  continue  to  bank  valid  credits.  Store 
these  records  in  any  format  and  on  any 
media  as  long  as  you  can  promptly  send 
us  organized,  written  records  in  English 
if  we  ask  for  them.  You  must  keep  these 
records  readily  available.  We  may 
review  them  at  any  time. 

(c)  Keep  a  copy  of  the  reports  we 
require  in  §§  1045.725  and  1045.730. 
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(d)  Keep  records  of  the  engine 
identification  number  for  each  engine  or 
vessel  you  produce  that  generates  or 
uses  emission  credits  under  the  ABT 
program.  You  may  identify  these 
numbers  as  a  range. 

(e)  We  may  require  you  to  keep 
additional  records  or  to  send  us  relevant 
information  not  required  by  this  section 
in  accordance  with  the  Clean  Air  Act. 

§  1045.745  What  can  happen  if  I  do  not 
comply  with  the  provisions  of  this  subpart? 

(a)  For  each  family  participating  in 
the  ABT  program,  the  certificate  of 
conformity  is  conditional  upon  full 
compliance  with  the  provisions  of  this 
subpart  during  and  after  the  model  year. 
You  are  responsible  to  establish  to  our 
satisfaction  that  you  fully  comply  with 
applicable  requirements.  We  may  void 
the  certificate  of  conformity  for  a  family 
if  you  fail  to  comply  with  any 
provisions  of  this  subpart. 

(b)  You  may  certify  your  family  to  an 
FEL  above  an  emission  standard  based 
on  a  projection  that  you  will  have 
enough  emission  credits  to  offset  the 
deficit  for  the  family.  However,  we  may 
void  the  certificate  of  conformity  if  you 
cannot  show  in  your  final  report  that 
you  have  enough  actual  emission  credits 
to  offset  a  deficit  for  any  pollutant  in  a 
family. 

(c)  We  may  void  the  certificate  of 
conformity  for  a  family  if  you  fail  to 
keep  records,  send  reports,  or  give  us 
information  we  request. 

(d)  You  may  ask  for  a  hearing  if  we 
void  your  certificate  under  this  section 
(see  §1045.820). 

Subpart  I — Definitions  and  Other 
Reference  Information 

§  1 045.801  What  definitions  apply  to  this 
part? 

The  following  definitions  apply  to 
this  part.  The  definitions  apply  to  all 
subparts  unless  we  note  otherwise.  All 
undefined  terms  have  the  meaning  the 
Clean  Air  Act  gives  to  them.  The 
definitions  follow: 

Adjustable  parameter  means  any 
device,  system,  or  element  of  design  that 
someone  can  adjust  (including  those 
which  are  difficult  to  access)  and  that, 
if  adjusted,  may  affect  emissions  or 
engine  performance  during  emission 
testing  or  normal  in-use  operation.  This 
includes,  but  is  not  limited  to, 
parameters  related  to  injection  timing 
and  fueling  rate.  You  may  ask  us  to 
exclude  a  parameter  that  is  difficult  to 
access  if  it  cannot  be  adjusted  to  affect 
emissions  without  significantly 
degrading  engine  performance,  or  if  you 
otherwise  show  us  that  it  will  not  be 
adjusted  in  a  way  that  affects  emissions 
during  in-use  operation. 


Aftertreatment  means  relating  to  a 
catalytic  converter,  particulate  filter,  or 
any  other  system,  component,  or 
technology  mounted  downstream  of  the 
exhaust  valve  (or  exhaust  port)  whose 
design  function  is  to  decrease  emissions 
in  the  engine  exhaust  before  it  is 
exhausted  to  the  environment.  Exhaust- 
gas  recirculation  (EGR),  turbochargers, 
and  oxygen  sensors  are  not 
aftertreatment. 

Alcohol-fueled  engine  means  an 
engine  that  is  designed  to  run  using  an 
alcohol  fuel.  For  purposes  of  this 
definition,  alcohol  fuels  do  not  include 
fuels  with  a  nominal  alcohol  content 
below  25  percent  by  volume. 

Amphibious  vehicle  means  a  vehicle 
with  wheels  or  tracks  that  is  designed 
primarily  for  operation  on  land  and 
secondarily  for  operation  in  water. 

Applicable  emission  standard  or 
applicable  standard  means  an  emission 
standard  to  which  an  engine  (or  vessel) 
is  subject.  Additionally,  if  an  engine  (or 
vessel)  has  been  or  is  being  certified  to 
another  standard  or  FEL,  applicable 
emission  standard  means  the  FEL  or 
other  standard  to  which  the  engine  (or 
vessel)  has  been  or  is  being  certified. 

This  definition  does  not  apply  to 
subpart  H  of  this  part. 

Auxiliary  emission  control  device 
means  any  element  of  design  that  senses 
temperature,  motive  speed,  engine  RPM. 
transmission  gear,  or  any  other 
parameter  for  the  purpose  of  activating, 
modulating,  delaying,  or  deactivating 
the  operation  of  any  part  of  the  emission 
control  system. 

Brake  power  means  the  usable  power 
output  of  the  engine,  not  including 
power  required  to  fuel,  lubricate,  or  heat 
the  engine,  circulate  coolant  to  the 
engine,  or  to  operate  aftertreatment 
devices. 

Calibration  means  the  set  of 
specifications  and  tolerances  specific  to 
a  particular  design,  version,  or 
application  of  a  component  or  assembly 
capable  of  functionally  describing  its 
operation  over  its  working  range. 

Carryover  means  relating  to 
certification  based  on  emission  data 
generated  from  an  earlier  model  year,  as 
described  in  §  1045.235(d). 

Certification  means  relating  to  the 
process  of  obtaining  a  certificate  of 
conformity  for  an  engine  family  that 
complies  with  the  emission  standards 
and  requirements  in  this  part. 

Certified  emission  level  means  the 
highest  deteriorated  emission  level  in  an 
engine  family  for  a  given  pollutant  from 
either  transient  or  steady-state  testing. 

Clean  Air  Act  means  the  Clean  Air 
Act,  as  amended,  42  U.S.C.  7401-7671q. 

Con  ven  tion  al  stern  dri vet inboard 
engine  means  a  sterndrive/inboard 


engine  that  is  not  a  high-performance 
engine. 

Crankcase  emissions  means  airborne 
substances  emitted  to  the  atmosphere 
from  any  part  of  the  engine  crankcase’s 
ventilation  or  lubrication  systems.  The 
crankcase  is  the  housing  for  the 
crankshaft  and  other  related  internal 
parts. 

Critical  emission-related  component 
means  any  of  the  following  components: 

(1)  Electronic  control  units, 
aftertreatment  devices,  fuel-metering 
components,  EGR-system  components, 
crankcase-ventilation  valves,  al) 
components  related  to  charge-air 
compression  and  cooling,  and  all 
sensors  and  actuators  associated  with 
any  of  these  components. 

(2)  Any  other  component  whose 
primary  purpose  is  to  reduce  emissions.  0 

Date  of  manufacture  has  the  meaning 
given  in  40  CFR  1068.30. 

Days  means  calendar  days  unless 
otherwise  specified.  For  example,  when 
we  specify  working  days  we  mean 
calendar  days,  excluding  weekends  and 
U.S.  national  holidays. 

Designated  Compliance  Officer  means 
the  Manager,  Heavy-Duty  and  Nonroad 
Engine  Group  (6405 — J),  U.S. 

Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460. 

Designated  Enforcement  Officer 
means  the  Director,  Air  Enforcement 
Division  (2242A),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW., Washington,  DC  20460. 

Deteriorated  emission  level  means  the 
emission  level  that  results  from 
applying  the  appropriate  deterioration 
factor  to  the  official  emission  result  of 
the  emission-data  engine. 

Deterioration  factor  means  the 
relationship  between  emissions  at  the 
end  of  useful  life  and  emissions  at  the 
low-hour  test  point  (see  §§  1045.240  and 
1045.245),  expressed  in  one  of  the 
following  ways: 

(1)  For  multiplicative  deterioration 
factors,  the  ratio  of  emissions  at  the  end 
of  useful  life  to  emissions  at  the  low- 
hour  test  point. 

(2)  For  additive  deterioration  factors, 
the  difference  between  emissions  at  the 
end  of  useful  life  and  emissions  at  the 
low-hour  test  point. 

Discrete-mode  means  relating  to  the 
discrete-mode  type  of  steady-state  test 
described  in  §  1045.505. 

Dual  fuel  means  relating  to  an  engine 
designed  for  operation  on  two  different 
fuels  but  not  on  a  continuous  mixture  of 
those  fuels. 

Emission  control  system  means  any 
device,  system,  or  element  of  design  that 
controls  or  reduces  the  emissions  of 
regulated  pollutants  from  an  engine. 
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Emission-data  engine  means  an 
engine  that  is  tested  for  certification. 

This  includes  engines  tested  to  establish 
deterioration  factors. 

Emission-related  maintenance  means 
maintenance  that  substantially  affects 
emissions  or  is  likely  to  substantially 
affect  emission  deterioration. 

Engine  has  the  meaning  given  in  40 
CFR  1068.30.  This  includes  complete 
and  partially  complete  engines. 

Engine  configuration  means  a  unique 
combination  of  engine  hardware  and 
calibration  within  an  engine  family. 
Engines  within  a  single  engine 
configuration  differ  only  with  respect  to 
normal  production  variability. 

Engine  family  has  the  meaning  given 
in  §1045.230. 

Engine  manufacturer  means  the 
manufacturer  of  the  engine.  See  the 
definition  of  “manufacturer”  in  this 
section. 

Evaporative  means  relating  to  fuel 
emissions  controlled  by  40  CFR  part 
1060.  This  generally  includes  emissions 
that  result  from  permeation  of  fuel 
through  the  fuel-system  materials  or 
from  ventilation  of  the  fuel  system. 

Excluded  means  relating  to  an  engine 
that  either: 

(1)  Has  been  determined  not  to  be  a 
nonroad  engine,  as  specified  in  40  CFR 
1068.30;  or 

(2)  Is  a  nonroad  engine  that,  according 
to  §  1045.5,  is  not  subject  to  this  part 
1045. 

Exempted  has  the  meaning  given  in 
40  CFR  1068.30. 

Exhaust-gas  recirculation  (EGR) 
means  a  technology  that  reduces 
emissions  by  routing  exhaust  gases  that 
had  been  exhausted  from  the 
combustion  chamber(s)  back  into  the 
engine  to  be  mixed  with  incoming  air 
before  or  during  combustion.  The  use  of 
valve  timing  to  increase  the  amount  of 
residual  exhaust  gas  in  the  combustion 
chamber(s)  that  is  mixed  with  incoming 
air  before  or  during  combustion  is  not 
considered  exhaust-gas  recirculation  for 
the  purposes  of  this  part. 

Family  emission  limit  (FEL)  means  an 
emission  level  declared  by  the 
manufacturer  to  serve  in  place  of  the 
emission  standards  specified  in  subpart 
B  of  this  part  under  the  ABT  program 
in  subpart  H  of  this  part.  The  family 
emission  limit  must  be  expressed  to  the 
same  number  of  decimal  places  as  the 
emission  standard  it  replaces.  The 
family  emission  limit  serves  as  the 
emission  standard  for  the  engine  family 
(exhaust)  or  emission  family 
(evaporative)  with  respect  to  all 
required  testing. 

Flexible-fuel  means  relating  to  an 
engine  designed  for  operation  on  any 
mixture  of  two  or  more  different  fuels. 


Fuel  line  means  hose,  tubing,  and 
primer  bulbs  containing  or  exposed  to 
liquid  fuel,  including  hose  or  tubing 
that  delivers  fuel  to  or  from  the  engine, 
as  follows: 

(1)  This  includes  flexible  molded 
sections  for  transporting  liquid  fuel  to  or 
from  the  engine,  but  does  not  include 
inflexible  components  for  connecting 
hose  or  tubing. 

(2)  This  includes  hose  or  tubing  for 
the  vent  line  or  filler  neck  if  fuel 
systems  are  designed  such  that  any 
portion  of  the  vent-line  or  filler-neck 
material  continues  to  be  exposed  to 
liquid  fuel  after  completion  of  a 
refueling  event  in  which  an  operator 
fills  the  fuel  tank  using  typical  methods. 
For  example,  we  would  not  consider  a 
filler  neck  to  be  a  fuel  line  if  an  operator 
stops  refueling  after  an  initial  automatic 
shutoff  that  signals  the  fuel  tank  is  full, 
where  any  liquid  fuel  in  the  filler  neck 
during  the  refueling  procedure  drains 
into  the  fuel  tank. 

(3)  This  does  not  include  primer  bulbs 
that  contain  liquid  fuel  only  for  priming 
the  engine  before  starting. 

Fuel  system  means  all  components 
involved  in  transporting,  metering,  and 
mixing  the  fuel  from  the  fuel  tank  to  the 
combustion  chamber(s),  including  the 
fuel  tank,  fuel  tank  cap,  fuel  pump,  fuel 
filters,  fuel  lines,  carburetor  or  fuel- 
injection  components,  and  all  fuel- 
system  vents. 

Fuel  type  means  a  general  category  of 
fuels  such  as  gasoline  or  natural  gas. 
There  can  be  multiple  grades  within  a 
single  fuel  type,  such  as  low- 
temperature  or  all-season  gasoline. 

Good  engineering  judgment  has  the 
meaning  given  in  40  CFR  1068.30.  See 
40  CFR  1068.5  for  the  administrative 
process  we  use  to  evaluate  good 
engineering  judgment. 

High-performance  means  relating  to  a 
sterndrive/inboard  engine  with 
maximum  engine  power  above  373  kW 
that  has  design  features  to  enhance 
power  output  such  that  the  expected 
operating  time  until  rebuild  is 
substantially  shorter  than  480  hours. 

Hydrocarbon  (HC)  means  the 
hydrocarbon  group  on  which  the 
emission  standards  are  based  for  each 
fuel  type,  as  described  in  subpart  B  of 
this  part. 

Identification  number  means  a  unique 
specification  (for  example,  a  model 
number/serial  number  combination) 
that  allows  someone  to  distinguish  a 
particular  engine  from  other  similar 
engines. 

Jet  boat  means  a  vessel  that  uses  an 
installed  internal  combustion  engine 
'  powering  a  water  jet  pump  as  its 
primary  source  of  propulsion  and  is 
designed  with  open  area  for  carrying 


passengers.  Jet  boat  engines  qualify  as 
sterndrive/inboard  engines. 

Low-hour  means  relating  to  an  engine 
that  has  stabilized  emissions  and 
represents  the  undeteriorated  emission 
level.  This  would  generally  involve  less 
than  30  hours  of  operation. 

Manufacture  means  the  physical  and 
engineering  process  of  designing, 
constructing,  and  assembling  an  engine 
or  vessel. 

Manufacturer  has  the  meaning  given 
in  section  216(1)  of  the  Clean  Air  Act 
(42  U.S.C.  7550(1)).  In  general,  this  term 
includes  any  person  who  manufactures 
an  engine,  or  vessel  for  sale  in  the 
United  States  or  otherwise  introduces  a 
new  marine  engine  into  U.S.  commerce. 
This  includes  importers  who  import 
engines  or  vessels  for  resale,  but  not 
dealers.  All  manufacturing  entities 
under  the  control  of  the  same  person  are 
considered  to  be  a  single  manufacturer. 

Marine  engine  means  a  nonroad 
engine  that  is  installed  or  intended  to  be 
installed  on  a  vessel.  This  includes  a 
portable  auxiliary  marine  engine  only  if 
its  fueling,  cooling,  or  exhaust  system  is 
an  integral  part  of  the  vessel.  There  are 
two  kinds  of  marine  engines: 

(1)  Propulsion  marine  engine  means  a 
marine  engine  that  moves  a  vessel 
through  the  water  or  directs  the  vessel’s 
movement. 

(2)  Auxiliary  marine  engine  means  a 
marine  engine  not  used  for  propulsion. 

Marine  vessel  has  the  meaning  given 
in  1  U.S.C.  3,  except  that  it  does  not 
include  amphibious  vehicles.  The 
definition  in  1  U.S.C.  3  very  broadly 
includes  every  craft  capable  of  being 
used  as  a  means  of  transportation  on 
water. 

Maximum  engine  power  has  the 
meaning  given  in  §  1045.140. 

Maximum  test  speed  has  one  of  the 
following  meanings: 

(1)  For  all  testing  with  two-stroke 
engines  and  for  testing  four-stroke 
engines  on  an  engine  dynamometer, 
maximum  test  speed  has  the  meaning 
given  in  40  CFR  1065.1001  and 

§  1045.501. 

(2)  For  testing  a  four-stroke  engine 
that  remains  installed  in  a  vessel, 
maximum  test  speed  means  the  engine 
speed  during  sustained  operation  with 
maximum  operator  demand. 

Model  year  means  one  of  the 
following  things: 

(1)  For  freshly  manufactured  vessels 
and  engines  (see  definition  of  “new 
propulsion  marine  engine,”  paragraph 
(1)),  model  year  means  one  of  the 
following: 

(i)  Calendar  year. 

(ii)  Your  annual  new  model 
production  period  if  it  is  different  than 
the  calendar  year.  This  must  include 


59228 


Federal  Register/ Vol.  73,  No.  196 / Wednesday,  October  8,  2008 /Rules  and  Regulations 


January  1  of  the  calendar  year  for  which 
the  model  year  is  named.  It  may  not 
begin  before  January  2  of  the  previous 
calendar  year  and  it  must  end  by 
December  31  of  the  named  calendar 
year.  For  seasonal  production  periods 
not  including  January  1,  model  year 
means  the  calendar  year  in  which  the 
production  occurs,  unless  you  choose  to 
certify  the  applicable  engine  family  with 
the  following  model  year.  For  example, 
if  your  production  period  is  June  1, 

2010  through  November  30,  2010,  your 
model  year  would  be  2010  unless  you 
choose  to  certify  the  engine  family  for 
model  year  2011. 

(2)  For  an  engine  that  is  converted  to 
a  propulsion  marine  engine  after  being 
certified  and  placed  into  service  as  a 
motor  vehicle  engine,  a  nonroad  engine 
that  is  not  a  propulsion  marine  engine, 
or  a  stationary  engine,  model  year 
means  the  model  year  in  which  the 
engine  was  originally  produced.  For  an 
engine  that  is  converted  to  a  nonroad 
engine  after  being  placed  into  service  as 
a  motor  vehicle  engine,  a  nonroad 
engine  that  is  not  a  propulsion  marine 
engine,  or  a  stationary  engine  without 
having  been  certified,  model  year  means 
the  calendar  year  in  which  the  engine 
becomes  a  new  nonroad  engine.  (See 
definition  of  “new  propulsion  marine 
engine,”  paragraph  (2).) 

(3)  [Reserved] 

(4)  For  engines  that  are  not  freshly 
manufactured  but  are  installed  in  new 
vessels,  model  year  means  the  calendar 
year  in  which  the  engine  is  installed  in 
the  new  vessel  (see  definition  of  “new 
propulsion  marine  engine,”  paragraph 
(4)). 

(5)  For  imported  engines: 

(i)  For  imported  engines  described  in 
paragraph  (5)(i)  of  the  definition  of 
“new  propulsion  marine  engine,”  model 
year  has  the  meaning  given  in 
paragraphs  (1)  through  (4)  of  this 
definition. 

(ii)  For  imported  engines  described  in 
paragraph  (5)(ii)  of  the  definition  of 
“new  propulsion  marine  engine,”  model 
year  means  the  calendar  year  in  which 
the  engine  is  modified. 

(iii)  For  imported  engines  described 
in  paragraph  (5)(iii)  of  the  definition  of 
“new  nonroad  engine,”  model  year 
means  the  calendar  year  in  which  the 
engine  is  assembled  in  its  imported 
configuration,  unless  specified 
otherwise  in  this  part  or  in  40  CFR  part 
1068. 

New  portable  marine  fuel  tanks  and 
fuel  lines  means  portable  marine  fuel 
tanks  and  fuel  lines  that  have  not  yet 
been  placed  into  service,  or  which  are 
otherwise  offered  for  sales  as  new 
products. 


New  propulsion  marine  engine  or  new 
engine  means  any  of  the  following 
things: 

(1)  A  freshly  manufactured 
propulsion  marine  engine  for  which  the 
ultimate  purchaser  has  never  received 
the  equitable  or  legal  title.  This  kind  of 
engine  might  commonly  be  thought  of 
as  “brand  new.”  In  the  case  of  this 
paragraph  (1),  the  engine  is  new  from 
the  time  it  is  produced  until  the 
ultimate  purchaser  receives  the  title  or 
the  product  is  placed  into  service, 
whichever  comes  first. 

(2)  An  engine  originally  manufactured 
as  a  motor  vehicle  engine,  a  nonroad 
engine  that  is  not  a  propulsion  marine 
engine,  or  a  stationary  engine  that  is 
later  used  or  intended  to  be  used  as  a 
propulsion  marine  engine.  In  this  case, 
the  engine  is  no  longer  a  motor  vehicle, 
nonpropulsion,  or  stationary  engine  and 
becomes  a  “new  propulsion  marine 
engine.”  The  engine  is  no  longer  new 
when  it  is  placed  into  service  as  a 
marine  propulsion  engine.  This 
paragraph  (2)  applies  for  engines  we 
exclude  under  §  1045.5,  where  that 
engine  is  later  installed  as  a  propulsion 
engine  in  a  vessel  that  is  covered  by  this 
part  1045. 

(3)  [Reserved] 

(4)  An  engine  not  covered  by 
paragraphs  (1)  through  (3)  of  this 
definition  that  is  intended  to  be 
installed  in  a  new  vessel.  This  generally 
includes  installation  of  used  engines  in 
new  vessels.  The  engine  is  no  longer 
new  when  the  ultimate  purchaser 
receives  a  title  for  the  vessel  or  the 
product  is  placed  into  service, 
whichever  comes  first. 

(5)  An  imported  marine  engine, 
subject  to  the  following  provisions: 

(i)  An  imported  marine  engine 
covered  by  a  certificate  of  conformity 
issued  under  this  part  that  meets  the 
criteria  of  one  or  more  of  paragraphs  (1) 
through  (4)  of  this  definition,  where  the 
original  engine  manufacturer  holds  the 
certificate,  is  new7  as  defined  by  those 
applicable  paragraphs. 

(ii)  An  imported  engine  that  will  be 
covered  by  a  certificate  of  conformity 
issued  under  this  part,  where  someone 
other  than  the  original  engine 
manufacturer  holds  the  certificate  (such 
as  when  the  engine  is  modified  after  its 
initial  assembly),  is  a  new  propulsion 
marine  engine  when  it  is  imported.  It  is 
no  longer  new  when  the  ultimate 
purchaser  receives  a  title  for  the  engine 
or  it  is  placed  into  service,  whichever 
comes  first. 

(iii)  An  imported  propulsion  marine 
engine  that  is  not  covered  by  a 
certificate  of  conformity  issued  under 
this  part  at  the  time  of  importation  is 
new.  This  addresses  uncertified  engines 


and  vessels  initially  placed  into  service 
that  someone  seeks  to  import  into  the 
United  States.  Importation  of  this  kind 
of  engine  (or  vessel  containing  such  an 
engine)  is  generally  prohibited  by  40 
CFR  part  1068.  However,  the 
importation  of  such  an  engine  is  not 
prohibited  if  the  engine  has  an  earlier 
model  year  than  that  identified  in  the 
following  table,  since  it  is  not  subject  to 
standards: 


Applicability  of  Emission  Stand¬ 
ards  for  Propulsion  Marine  En¬ 
gines 


Initial  model 

Engine  type 

year  of  emis¬ 
sion  standards 

Outboard . 

1998 

Personal  watercraft . 

1999 

Sterndrive/inboard  . 

2010 

New  vessel  means  either  of  the 
following  things: 

(1)  A  vessel  for  which  the  ultimate 
purchaser  has  never  received  the 
equitable  or  legal  title.  The  product  is 
no  longer  new  when  the  ultimate 
purchaser  receives  this  title  or  it  is 
placed  into  service,  whichever  comes 
first. 

(2)  An  imported  vessel  that  has 
already  been  placed  into  service,  where 
it  has  an  engine  not  covered  by  a 
certificate  of  conformity  issued  under 
this  part  at  the  time  of  importation  that 
was  manufactured  after  the 
requirements  of  this  part  start  to  apply 
(see  §1045.1). 

Noncompliant  engine  means  an 
engine  that  was  originally  covered  by  a 
certificate  of  conformity  but  is  not  in  the 
certified  configuration  or  otherwise  does 
not  comply  with  the  conditions  of  the 
certificate. 

Nonconforming  engine  means  an 
engine  not  covered  by  a  certificate  of 
conformity  that  would  otherwise  be 
subject  to  emission  standards. 

Nonmethane  hydrocarbon  has  the 
meaning  given  in  40  CFR  1065.1001. 
This  generally  means  the  difference 
between  the  emitted  mass  of  total 
hydrocarbons  and  the  emitted  mass  of 
methane. 

Nonroad  means  relating  to  nonroad 
engines,  or  vessels,  or  equipment  that 
include  nonroad  engines. 

Nonroad  engine  has  the  meaning 
given  in  40  CFR  1068.30.  In  general,  this 
means  all  internal-combustion  engines 
except  motor  vehicle  engines,  stationary 
engines,  engines  used  solely  for 
competition,  or  engines  used  in  aircraft. 

Official  emission  result  means  the 
measured  emission  rate  for  an  emission- 
data  engine  on  a  given  duty  cycle  before 
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the  application  of  any  deterioration 
factor. 

Outboard  engine  means  an  assembly 
of  a  spark-ignition  engine  and  drive  unit 
used  to  propel  a  vessel  from  a  properly 
mounted  position  external  to  the  hull  of 
the  vessel.  An  outboard  drive  unit  is 
partially  submerged  during  operation 
and  can  be  tilted  out  of  the  water  when 
not  in  use. 

Owners  manual  means  a  document  or 
collection  of  documents  prepared  by  the 
engine  manufacturer  for  the  owner  or 
operator  to  describe  appropriate  engine 
maintenance,  applicable  warranties,  and 
any  other  information  related  to 
operating  or  keeping  the  engine.  The 
owners  manual  is  typically  provided  to 
the  ultimate  purchaser  at  the  time  of 
sale.  The  owners  manual  may  be  in 
paper  or  electronic  format. 

Oxides  of  nitrogen  has  the  meaning 
given  in  40  CFR  part  1065.1001. 

Personal  watercraft  means  a  vessel 
less  than  4.0  meters  (13  feet)  in  length 
that  uses  an  installed  spark-ignition 
engine  powering  a  water  jet  pump  as  its 
primary  source  of  propulsion  and  is 
designed  with  no  open  load  carrying 
area  that  would  retain  w^ater.  The  vessel 
is  designed  to  be  operated  by  a  person 
or  persons  positioned  on,  rather  than 
within  the  confines  of  the  hull.  A  vessel 
using  an  outboard  engine  as  its  primary 
source  of  propulsion  is  not  a  personal 
watercraft. 

Personal  watercraft  engine  means  a 
spark-ignition  engine  used  to  propel  a 
personal  watercraft. 

Placed  into  service  means  put  into 
initial  use  for  its  intended  purpose. 

Point  of  first  retail  sale  means  the 
location  at  which  the  initial  retail  sale 
occurs.  This  generally  means  an 
equipment  dealership,  but  may  also 
include  an  engine  seller  or  distributor  in 
cases  where  loose  engines  are  sold  to 
the  general  public  for  uses  such  as 
replacement  engines. 

Portable  marine  fuel  tank  has  the 
meaning  given  in  40  CFR  1060.801. 

Ramped-modal  means  relating  to  the 
ramped-modal  type  of  steady-state  test 
described  in  §  1045.505. 

Revoke  has  the  meaning  given  in  40 
CFR  1068.30.  In  general  this  means  to 
terminate  the  certificate  or  an 
exemption  for  an  engine  family. 

Round  has  the  meaning  given  in  40 
CFR  1065.1001. 

Scheduled  maintenance  means 
adjusting,  repairing,  removing, 
disassembling,  cleaning,  or  replacing 
components  or  systems  periodically  to 
keep  a  part  or  system  from  failing, 
malfunctioning,  or  wearing  prematurely. 
It  also  may  mean  actions  you  expect  are 
necessary  to  correct  an  overt  indication 
of  failure  or  malfunction  for  which 


periodic  maintenance  is  not 
appfopriate. 

Small-volume  engine  manufacturer 
means  an  engine  manufacturer  with  250 
or  fewer  employees.  This  includes  any 
employees  working  for  a  parent 
company  and  all  its  subsidiaries. 

Small-volume  vessel  manufacturer 
means  a  vessel  manufacturer  with  500 
or  fewer  employees.  This  includes  any 
employees  working  for  a  parent 
company  and  all  its  subsidiaries. 

Spark-ignition  means  relating  to  a 
gasoline-fueled  engine  or  any  other  type 
of  engine  with  a  spark  plug  (or  other 
sparking  device)  and  with  operating 
characteristics  significantly  similar  to 
the  theoretical  Otto  combustion  cycle. 
Spark-ignition  engines  usually  use  a 
throttle  to  regulate  intake  air  flow  to 
control  power  during  normal  operation. 

Steady-state  means  relating  to 
emission  tests  in  which  engine  speed 
and  load  are  held  at  a  finite  set  of 
essentially  constant  values.  Steady-state 
tests  are  either  discrete-mode  tests  or 
ramped-modal  tests. 

Sterndrive/ inboard  engine  means  a 
spark-ignition  engine  that  is  used  to 
propel  a  vessel,  but  is  not  an  outboard 
engine  or  a  personal  watercraft  engine. 

A  sterndrive/inboard  engine  may  be 
either  a  conventional  sterndrive/inboard 
engine  or  a  high-performance  engine. 
Engines  on  propeller-driven  vessels,  jet 
boats,  air  boats,  and  hovercraft  are  all 
sterndrive/inboard  engines. 

Stoichiometric  means  relating  to  the 
particular  ratio  of  air  and  fuel  such  that 
if  the  fuel  were  fully  oxidized,  there 
would  be  no  remaining  fuel  or  oxygen. 
For  example,  stoichiometric  combustion 
in  a  gasoline-fueled  engine  typically 
occurs  at  an  air-to-fuel  mass  ratio  of 
about  14.7:1. 

Suspend  has  the  meaning  given  in  40 
CFR  1068.30.  In  general  this  means  to 
temporarily  discontinue  the  certificate 
or  an  exemption  for  an  engine  family. 

Test  engine  means  an  engine  in  a  test 
sample. 

Test  sample  means  the  collection  of 
engines  selected  from  the  population  of 
an  engine  family  for  emission  testing. 
This  may  include  testing  for 
certification,  production-line  testing,  or 
in-use  testing. 

Total  hydrocarbon  has  the  meaning 
given  in  40  CFR  1065.1001.  This 
generally  means  the  combined  mass  of 
organic  compounds  measured  by  the 
specified  procedure  for  measuring  total 
hydrocarbon,  expressed  as  a 
hydrocarbon  with  a  hydrogen-to-carbon 
mass  ratio  of  1.85:1. 

Total  hydrocarbon  equivalent  has  the 
meaning  given  in  40  CFR  1065.1001. 
This  generally  means  the  sum  of  the 
carbon  mass  contributions  of  non- 


oxygenated  hydrocarbons,  alcohols  and 
aldehydes,  or  other  organic  compounds 
that  are  measured  separately  as 
contained  in  a  gas  sample,  expressed  as 
exhaust  hydrocarbon  from  petroleum- 
fueled  engines.  The  hydrogen-to-carbon 
ratio  of  the  equivalent  hydrocarbon  is 
1.85:1. 

Ultimate  purchaser  means,  with 
respect  to  any  new  vessel  or  new  marine 
propulsion  engine,  the  first  person  who 
in  good  faith  purchases  sucb  new  vessel 
or  new  engine  for  purposes  other  than 
resale. 

Under-cowl  fuel  line  means  a  fuel  line 
that  is  entirely  contained  within  the 
cowl  of  an  outboard  engine.  This  does 
not  include  a  fuel  line  that  crosses 
through  the  cowl  housing. 

United  States  has  the  meaning  given 
in  40  CFR  1068.30. 

Upcoming  model  year  for  an  engine 
family  means  the  model  year  after  the 
one  currently  in  production. 

U.S.-directed  production  volume 
means  the  number  of  engine  units, 
subject  to  the  requirements  of  this  part, 
produced  by  a  manufacturer  for  which 
the  manufacturer  has  a  reasonable 
assurance  that  sale  was  or  will  be  made 
to  ultimate  purchasers  in  the  United 
States. 

Useful  life  means  the  period  during 
which  a  vehicle  is  required  to  comply 
with  all  applicable  emission  standards, 
specified  as  a  given  number  of  hours  of 
operation  or  calendar  years,  whichever 
comes  first.  It  is  the  period  during 
which  an  engine  is  required  to  comply 
with  all  applicable  emission  standards. 
See  §§  1045.103(e),  1045.105(e),  and 
1045.112.  If  an  engine  has  no  hour 
meter,  the  specified  number  of  hours 
does  not  limit  the  period  during  which 
an  in-use  engine  is  required  to  comply 
with  emission  standards  unless  the 
degree  of  service  accumulation  can  be 
verified  separately. 

Variable-speed  engine  means  an 
engine  that  is  not  a  constant-speed 
engine. 

Vessel  means  marine  vessel. 

Void  has  the  meaning  given  in  40  CFR 
1068.30.  In  general  this  means  to 
invalidate  a  certificate  or  an  exemption 
both  retroactively  and  prospectively. 

Volatile  liquid  fuel  means  any  fuel 
other  than  diesel  or  biodiesel  that  is  a 
liquid  at  atmospheric  pressure  and  has 
a  Reid  Vapor  Pressure  higher  than  2.0 
pounds  per  square  inch. 

We  ( us,  our)  means  the  Administrator 
of  the  Environmental  Protection  Agency 
and  any  authorized  representatives. 

Wide-open  throttle  means  maximum 
throttle  opening.  Unless  this  is  specified 
at  a  given  speed,  it  refers  to  maximum 
throttle  opening  at  maximum  speed.  For 
electronically  controlled  or  other 
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engines  with  multiple  possible  fueling 
rates,  wide-open  throttle  also  means  the 
maximum  fueling  rate  at  maximum 
throttle  opening  under  test  conditions. 

§  1 045.805  What  symbols,  acronyms,  and 
abbreviations  does  this  part  use? 

The  following  symbols,  acronyms, 
and  abbreviations  apply  to  this  part: 

ABT  Averaging,  banking,  and  trading. 
AECD  Auxiliary  emission  control 
device. 

CFR  Code  of  Federal  Regulations. 

CH4  methane. 

CO  carbon  monoxide.  . 

CO2  carbon  dioxide. 

EPA  Environmental  Protection 
Agency. 

FEL  Family  Emission  Limit, 
g  gram. 

HC  hydrocarbon, 
hr  hour. 
kPa  kilopascals. 
kW  kilowatt, 
m  meter. 

N>0  nitrous  oxide. 

NARA  National  Archives  and  Records 
Administration. 

NMHC  nonmethane  hydrocarbons. 

NO\  oxides  of  nitrogen  (NO  and  NO2). 
NTE  not-to-exceed 
psig  pounds  per  square  inch  of  gauge 
pressure. 

RPM  revolutions  per  minute. 

SAE  Society  of  Automotive  Engineers. 
THC  total  hydrocarbon. 

THCE  total  hydrocarbon  equivalent. 
U.S.C.  United  States  Code. 

§  1 045.81 0  What  materials  does  this  part 
reference? 

Documents  listed  in  this  section  have 
been  incorporated  by  reference  into  this 
part.  The  Director  of  the  Federal 
Register  approved  the  incorporation  by 
reference  as  prescribed  in  5  U.S.C. 

552(a)  and  1  CFR  part  51.  Anyone  may 
inspect  copies  at  the  U.S.  EPA,  Air  and 
Radiation  Docket  and  Information 
Center,  1301  Constitution  Ave.,  NW., 
Room  B102,  EPA  West  Building, 
Washington,  DC  20460  or  at  the 
National  Archives  and  Records 
Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  -call  202-741-6030, 
or  go  to:  http://www.archives.gov/ 
federal_register/code_of_federal_ 
regulations/ ibr_locations.html. 

(a)  SAE  material.  Table  1  to  this 
section  lists  material  from  the  Society  of 
Automotive  Engineers  that  we  have 
incorporated  by  reference.  The  first 
column  lists  the  number  and  name  of 
the  material.  The  second  column  lists 
the  sections  of  this  part  where  we 
reference  it.  Anyone  may  purchase 
copies  of  these  materials  from  the 
Society  of  Automotive  Engineers,  400 


Commonwealth  Drive,  Warrendale,  PA 
15096  or  http://www.sae.org.  Table  1 
follows: 


Table  1  to  §  1045.810— SAE 
Materials 


1 

Document  number  and  name 

Part  1045 
reference 

SAE  J1 939-05,  Marine  Stern 
Drive  and  Inboard  Spark-Igni¬ 
tion  Engine  On-Board 
Diagnostics  Implementation 
Guide,  February  2008  . 

1045.110 

(b)  [Reserved] 

§  1 045.81 5  What  provisions  apply  to 
confidential  information? 

(a)  Clearly  show  what  you  consider 
confidential  by  marking,  circling, 
bracketing,  stamping,  or  some  other 
method. 

(b)  We  will  store  your  confidential 
information  as  described  in  40  CFR  part 
2.  Also,  we  will  disclose  it  only  as 
specified  in  40  CFR  part  2.  This  applies 
both  to  any  information  you  send  us  and 
to  any  information  we  collect  from 
inspections,  audits,  or  other  site  visits. 

(c)  If  you  send  us  a  second  copy 
without  the  confidential  information, 
we  will  assume  it  contains  nothing 
confidential  whenever  we  need  to 
release  information  from  it. 

(d)  If  you  send  us  information  without 
claiming  it  is  confidential,  we  may  make 
it  available  to  the  public  without  further 
notice  to  you,  as  described  in  40  CFR 
2.204. 

§  1045.820  How  do  I  request  a  hearing? 

(a)  Y ou  may  request  a  hearing  under 
certain  circumstances  as  described 
elsewhere  in  this  part.  To  do  this,  you 
must  file  a  written  request,  including  a 
description  of  your  objection  and  any 
supporting  data,  within  30  days  after  we 
make  a  decision. 

(b)  For  a  hearing  you  request  under 
the  provisions  of  this  part,  we  will 
approve  your  request  if  we  find  that 
your  request  raises  a  substantial  factual 
issue. 

(c)  If  we  agree  to  hold  a  hearing,  we 
will  use  the  procedures  specified  in  40 
CFR  part  1068,  subpart  G. 

§  1 045.825  What  reporting  and 
recordkeeping  requirements  apply  under 
this  part? 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  approves  the 
reporting  and  recordkeeping  specified 
in  the  applicable  regulations.  The 
following  items  illustrate  the  kind  of 
reporting  and  recordkeeping  we  require 
for  engines  and  vessels  regulated  under 
this  part: 


(a)  We  specify  the  following 
requirements  related  to  engine  and 
vessel  certification  in  this  part  1045: 

(1)  In  §  1045.20  we  require  vessel 
manufacturers  to  label  their  vessels  if 
they  are  relying  on  component 
certification. 

(2)  In  §  1045.135  we  require  engine 
manufacturers  to  keep  certain  records 
related  to  duplicate  labels  sent  to  vessel 
manufacturers. 

(3)  In  §  1045.145  we  include  various 
reporting  and  recordkeeping 
requirements  related  to  interim 
provisions. 

(4)  In  subpart  C  of  this  part  we 
identify  a  wide  range  of  information 
required  to  certify  engines. 

(5)  In  §§  1045.345  and  1045.350  we 
specify  certain  records  related  to 
production-line  testing. 

(6)  In  §§  1045.420  and  1045.425  we 
specify  certain  records  related  to  in-use 
testing. 

(7)  In  subpart  G  of  this  part  we 
identify  several  reporting  and 
recordkeeping  items  for  making 
demonstrations  and  getting  approval 
related  to  various  special  compliance 
provisions. 

(8)  In  §§  1045.725,  1045.730,  and 
1045.735  we  specify  certain  records 
related  to  averaging,  banking,  and 
trading. 

(b)  We  specify  the  following 
requirements  related  to  vessel  or 
component  certification  in  40  CFR  part 
1060: 

(1)  In  40  CFR  1060.20  we  give  an 
overview  of  principles  for  reporting 
information. 

(2)  In  40  CFR  part  1060,  subpart  C,  we 
identify  a  wide  range  of  information 
required  to  certify  products. 

(3)  In  40  CFR  1060.301  we  require 
manufacturers  to  make  engines  or 
vessels  available  for  our  testing  if  we 
make  such  a  request. 

(4)  In  40  CFR  1060.505  we  specify 
information  needs  for  establishing 
various  changes  to  published  test 
procedures. 

(c)  We  specify  the  following 
requirements  related  to  testing  in  40 
CFR  part  1065: 

(1)  In  40  CFR  1065.2  we  give  an 
overview  of  principles  for  reporting 
information. 

(2)  In  40  CFR  1065.10  and  1065.12  we 
specify  information  needs  for 
establishing  various  changes  to 
published  test  procedures. 

(3)  In  40  CFR  1065.25  we  establish 
basic  guidelines  for  storing  test 
information. 

(4)  In  40  CFR  1065.695  we  identify 
data  that  may  be  appropriate  for 
collecting  during  testing  of  in-use 
engines  using  portable  analyzers. 
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(d)  We  specify  the  following 
requirements  related  to  the  general 
compliance  provisions  in  40  CFR  part 
1068: 

(1)  In  40  CFR  1068.5  we  establish  a 
process  for  evaluating  good  engineering 
judgment  related  to  testing  and 
certification. 

(2)  In  40  CFR  1068.25  we  describe 
general  provisions  related  to  sending 
and  keeping  information. 

(3)  In  40  CFR  1068.27  we  require 
manufacturers  to  make  engines  available 
for  our  testing  or  inspection  if  we  make 
such  a  request. 

(4)  In  40  CFR  1068.105  we  require 
vessel  manufacturers  to  keep  certain 
records  related  to  duplicate  labels  from 
engine  manufacturers. 

(5)  In  40  CFR  1068.120  we  specify 
recordkeeping  related  to  rebuilding 
engines. 

(6)  In  40  CFR  part  1068,  subpart  C,  we 
identify  several  reporting  and 


recordkeeping  items  for  making 
demonstrations  and  getting  approval 
related  to  various  exemptions. 

(7)  In  40  CFR  part  1068,  subpart  D,  we 
identify  several  reporting  and 
recordkeeping  items  for  making 
demonstrations  and  getting  approval 
related  to  importing  engines. 

(8)  In  40  CFR  1068.450  and  1068.455 
we  specify  certain  records  related  to 
testing  production-line  engines  in  a 
selective  enforcement  audit. 

(9)  In  40  CFR  1068.501  we  specify 
certain  records  related  to  investigating 
and  reporting  emission-related  defects. 

(10)  In  40  CFR  1068.525  and  1068.530 
we  specify  certain  records  related  to 
recalling  nonconforming  engines. 

Appendix  I  to  Part  1045 — Summary  of 
Previous  Emission  Standards 

(a)  The  following  standards  apply  to 
outboard  and  personal  watercraft  engines 
produced  before  the  model  years  specified  in 


§1045.1  (since  the  end  of  the  phase-in  period 
specified  in  40  CFR  91.104): 

(1)  For  engines  at  or  below  4.3  kW,  the 
HC+NOx  standard  is  81.00  g/kW-hr. 

(2)  For  engines  above  4.3  kW,  the  following 
HC+NOx  standard  applies: 

STD  =  6.00  +  0.250  •  (151  +  557/P0  9) 

Where: 

STD  =  The  HC+NOx  emission  standard,  in  g / 
kW-hr. 

P  =  The  average  power  of  an  engine  family, 
in  kW. 

(b)  See  40  CFR  91.104  for  standards  that 
applied  to  outboard  and  personal  watercraft 
engines  during  the  phase-in  period. 

Appendix  II  to  Part  1045 — Duty  Cycles 
for  Propulsion  Marine  Engines 

(a)  The  following  duty  cycle  applies  for 
discrete-mode  testing: 


E4  Mode  No. 

Engine 

speed1 

Torque 

(percent)2 

Weighting 

factors 

1  . 

Maximum  test  speed  . 

100 

0.06 

2  . 

80%  . 

71.6 

0.14 

3  . 

60%  . 

46.5 

0.15 

4  . 

40%  . 

25.3 

0.25 

5  . 

Warm  idle  . 

0 

0.40 

'  Speed  terms  are  defined  in  40  CFR  part  1065.  Percent  speed  values  are  relative  to  maximum  test  speed. 
2  Except  as  noted  in  §  1045.505,  the  percent  torque  is  relative  to  maximum  torque  at  maximum  test  speed. 


(b)  The  following  duty  cycle  applies  for 
ramped-modal  testing: 


RMC  Mode 

Time  in  mode 
(seconds) 

Engine  speed  12 

Torque  (percent)  2  3 

1  a  Steady-state . 

225 

Idle  . 

0 

1b  Transition  . 

20 

Linear  transition  . 

Linear  transition 

2a  Steady-state . 

63 

Maximum  test  speed . 

100 

2b  Transition  . 

20 

Linear  transition  . 

Linear  transition 

*3a  Steady-state  . 

271 

40%  . 

25.3% 

3b  Transition  . 

20 

Linear  transition  . 

Linear  transition 

4a  Steady-state . 

151 

80%  . 

71.6% 

4b  T ransition  . 

20 

Linear  transition  . 

Linear  transition 

5a  Steady-state . . 

161 

60%  . 

46.5% 

5b  Transition  . 

20 

Linear  transition  . 

Linear  transition 

6  Steady-state . 

229 

Warm  idle  . 

!  0 

1  Speed  terms  are  defined  in  40  CFR  part  1065.  Percent  speed  values  are  relative  to  maximum  test  speed. 

2  Advance  from  one  mode  to  the  next  within  a  20-second  transition  phase.  During  the  transition  phase,  command  linear  progressions  of  speed 
and  torque  from  the  speed  setting  and  torque  setting  of  the  current  mode  to  the  speed  setting  and  torque  setting  of  the  next  mode. 

3  Except  as  noted  in  §  1045.505,  the  percent  torque  is  relative  to  maximum  torque  at  maximum  test  speed. 


PART  1048— CONTROL  OF  EMISSIONS 
FROM  NEW,  LARGE  NONROAD 
SPARK-IGNITION  ENGINES 

■  99.  The  authority  citation  for  part 
1048  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 


Subpart  A — [Amended] 

■  100.  Section  1048.1  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  1 048.1  Does  this  part  apply  to  me? 

***** 

(d)  In  certain  cases,  the  regulations  in 
this  part  1048  apply  to  engines  with 
maximum  engine  power  at  or  below  19 
kW  that  would  otherwise  be  covered  by 


40  CFR  part  90  or  1054.  See  40  CFR 
90.913  or  1054.615  for  provisions 
related  to  this  allowance. 

■  101.  A  new  §  1048.2  is  added  to  read 
as  follows: 

§1048.2  Who  is  responsible  for 
compliance? 

The  regulations  in  this  part  1048 
contain  provisions  that  affect  both 
engine  manufacturers  and  others. 
However,  the  requirements  of  this  part 
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are  generally  addressed  to  the  engine 
manufacturer.  The  term  “you”  generally 
means  the  engine  manufacturer,  as 
defined  in  §  1048.801,  especially  for 
issues  related  to  certification  (including 
production-line  testing,  reporting,  etc.). 

■  102.  Section  1048.5  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c)  to  read  as  follows: 

§  1 048.5  Which  engines  are  excluded  from 
this  part’s  requirements? 

***** 

(b)  Propulsion  marine  engines.  See  40 
CFR  parts  91  and  1045.  This  part 
applies  with  respect  to  auxiliary  marine 
engines. 

(c)  Engines  that  are  certified  to  meet 
the  requirements  of  40  CFR  parts  92  or 
1033  (locomotive  engines),  or  are 
otherwise  subject  to  40  CFR  parts  92  or 
1033. 

■  103.  Section  1048.10  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  1 048.1 0  How  is  this  part  organized? 

This  part  1048  is  divided  into  the 
following  subparts: 
***** 

■  104.  Section  1048.15  is  amended  as 
follows: 

■  a.  By  revising  the  section  heading. 

■  b.  By  redesignating  paragraphs  (a) 
through  (c)  as  paragraphs  (b)  through 

(d),  respectively. 

■  c.  By  adding  a  new  paragraph  (a). 

§  1 048.1 5  Do  any  other  regulation  parts 
apply  to  me? 

(a)  Part  1060  of  this  chapter  describes 
standards  and  procedures  for 
controlling  evaporative  emissions  from 
engines  fueled  by  gasoline  or  other 
volatile  liquid  fuels  and  the  associated 
fuel  systems.  These  requirements  apply 
to  engine  manufacturers  as  specified  in 
this  part  1048.  Part  1060  applies 
optionally  for  equipment  manufacturers 
and  fuel-tank  manufacturers  for 
certifying  their  products. 
***** 

Subpart  B — [Amended] 

■  105.  Section  1048.101  is  amended  to 
read  as  follows: 

■  a.  By  adding  paragraph  (a)(2)(iv). 

■  b.  By  removing  paragraph  (a)(4). 

■  c.  By  revising  paragraphs  (e)(1),  (e)(2), 
and  (e)(3). 

■  d.  By  revising  paragraphs  (f)  and  (h) 
to  read  as  follows: 

§  1048.101  What  exhaust  emission 
standards  must  my  engines  meet? 

***** 

(a)  *  *  * 

(2)  *  *  * 


(iv)  Constant-speed  engines  and 
severe-duty  engines. 
***** 

(e)  *  *  * 

(1)  Natural  gas-fueled  engines:  NMHC 
emissions. 

(2)  Alcohol-fueled  engines:  THCE 
emissions. 

(3)  Other  engines:  THC  emissions. 

(f)  Small  engines.  Certain  engines 
with  total  displacement  at  or  below 
1000  cc  may  comply  with  the 
requirements  of  40  CFR  part  90  or  1054 
instead  of  complying  with  the 
requirements  of  this  part,  as  described 
in  §1048.615. 

***** 

(h)  Applicability  for  testing.  The  duty- 
cycle  emission  standards  in  this  subpart 
apply  to  all  testing  performed  according 
to  the  procedures  in  §§  1048.505  and 
1048.510,  including  certification, 
production-line,  and  in-use  testing.  The 
field-testing  standards  apply  for  all 
testing  performed  according  to  the 
procedures  of  subpart  F  of  this  part. 

■  106.  Section  1048.105  is  revised  to 
read  as  follows: 

§  1 048.1 05  What  evaporative  emission 
standards  and  requirements  apply? 

Starting  in  the  2007  model  year,  new 
engines  that  run  on  a  volatile  liquid  fuel 
(such  as  gasoline)  must  meet  the 
emission  standards  of  this  section  over 
a  useful  life  of  five  years,  except  as 
specified  in  paragraph  (f)  of  this  section. 
Note  that  §  1048.245  allows  you  to  use 
design-based  certification  instead  of 
generating  new  emission  data. 

(a)  Fuel  line  permeation.  For 
nonmetallic  fuel  lines,  you  must  specify 
and  use  products  that  meet  the  Category 
1  specifications  for  permeation  in  SAE 
J2260  (incorporated  by  reference  in 
§1048.810). 

(b)  [Reserved] 

(c)  Diurnal  emissions.  Evaporative 
hydrocarbon  emissions  may  not  exceed 
0.2  grams  per  gallon  of  fuel  tank 
capacity  when  measured  using  the  test 
procedures  specified  in  §  1048.501. 
Diurnal  emission  controls  must 
continue  to  function  during  engine 
operation. 

(d)  Running  loss.  Liquid  fuel  in  the 
fuel  tank  may  not  reach  boiling  during 
continuous  engine  operation  in  the  final 
installation  at  an  ambient  temperature 
of  30  °C.  Note  that  gasoline  with  a  Reid 
vapor  pressure  of  62  kPa  (9  psi)  begins 
to  boil  at  about  53  °C  at  atmospheric 
pressure,  and  at  about  60  °C  for  fuel 
tanks  that  hold  pressure  as  described  in 
§1048.245(e)(l)(i). 

(e)  Installation.  If  other  companies 
install  your  engines  in  their  equipment, 
you  may  introduce  your  engines  into 


U.S.  commerce  without  meeting  all  the 
requirements  in  this  section.  However, 
you  must  give  equipment  manufacturers 
any  appropriate  instructions  so  that 
fully  assembled  equipment  will  meet  all 
the  requirements  in  this  section,  as 
described  in  §  1048.130.  Your 
instructions  may  specify  that  equipment 
manufacturers  may  alternatively  use 
other  fuel-system  components  that  have 
been  certified  under  40  CFR  part  1060. 
Introducing  equipment  into  U.S. 
commerce  without  meeting  all  the 
requirements  of  this  section  violates  40 
CFR  1068.101(a)(1). 

(f)  Motor  vehicles  and  marine  vessels. 
Motor  vehicles  and  marine  vessels  may 
contain  engines  subject  to  the  exhaust 
emission  standards  in  this  part  1048. 
Evaporative  emission  standards  apply  to 
these  products  as  follows: 

(1)  Marine  vessels  using  spark- 
ignition  engines  are  subject  to  the 
requirements  of  40  CFR  part  1045.  The 
vessels  are  not  required  to  comply  with 
the  evaporative  emission  standards  and 
related  requirements  of  this  part  1048. 

(2)  Motor  vehicles  are  subject  to  the 
requirements  of  40  CFR  part  86.  They 
are  not  required  to  comply  with  the 
evaporative  emission  standards  and 
related  requirements  of  this  part  1048. 

■  107.  Section  1048.110  is  amended  by 
adding  introductory  text  and  revising 
paragraphs  (b)  introductory  text,  (c),  (d), 
and  (g)  introductory  text  to  read  as 
follows: 

§  1 048.1 1 0  How  must  my  engines 
diagnose  malfunctions? 

The  following  engine-diagnostic 
requirements  apply  for  engines 
equipped  with  three-way  catalysts  and 
closed-loop  control  of  air-fuel  ratios: 

*****  'x. 

(b)  Use  a  malfunction-indicator  light 
(MIL).  The  MIL  must  be  readily  visible 
to  the  operator:  it  may  be  any  color 
except  red.  When  the  MIL  goes  on,  it 
must  display  “Check  Engine,”  “Service 
Engine  Soon,”  or  a  similar  message  that 
we  approve.  You  may  use  sound  in 
addition  to  the  light  signal.  The  MIL 
must  go  on  under  each  of  the  following 
circumstances: 

***** 

(c)  Control  when  the  MIL  can  go  out. 
If  the  MIL  goes  on  to  show  a 
malfunction  or  system  error,  it  must 
remain  on  during  all  later  engine 
operation  until  servicing  corrects  the 
malfunction.  If  the  engine  is  not 
serviced,  but  the  malfunction  or  system 
error  does  not  recur  for  three 
consecutive  engine  starts  during  which 
the  malfunctioning  system  is  evaluated 
and  found  to  be  working  properly,  the 
MIL  may  stay  off  during  later  engine 
operation. 
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(d)  Store  trouble  codes  in  computer 
memory.  Record  and  store  in  computer 
memory  any  diagnostic  trouble  codes 
showing  a  malfunction  that  should 
illuminate  the  MIL.  The  stored  codes 
must  identify  the  malfunctioning  system 
or  component  as  uniquely  as  possible. 
Make  these  codes  available  through  the 
data  link  connector  as  described  in 
paragraph  (g)  of  this  section.  You  may 
store  codes  for  conditions  that  do  not 
turn  on  the  MIL.  The  system  must  store 
a  separate  code  to  show  when  the 
diagnostic  system  is  disabled. 
***** 

(g)  Follow  standard  references  for 
formats,  codes,  and  connections.  Follow 
conventions  defined  in  40  CFR  1045.110 
or  in  the  following  documents 
(incorporated  by  reference  in 
§  1048.810)  or  ask  us  to  approve  using 
updated  versions  of  (or  variations  from) 
these  documents: 

*  *  *  *  * 

■  108.  Section  1048.115  is  amended  by 
revising  the  section  heading, 
introductory  text,  and  paragraph  (e)  to 
read  as  follows: 

§  1 048.1 1 5  What  other  requirements 
apply? 

Engines  that  are  required  to  meet  the 
emission  standards  of  this  part  must 
meet  the  following  requirements: 
***** 

(e)  Adjustable  parameters.  Engines 
that  have  adjustable  parameters  must 
meet  all  the  requirements  of  this  part  for 
any  adjustment  in  the  physically 
adjustable  range.  An  operating 
parameter  is  not  considered  adjustable  if 
you  permanently  seal  it  or  if  it  is  not 
normally  accessible  using  ordinary 
tools.  We  may  require  that  you  set 
adjustable  parameters  to  any 
specification  within  the  adjustable  range 
during  any  testing,  including 
certification  testing,  production-line 
testing,  or  in-use  testing. 
***** 

■  109.  Section  1048.120  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1 048.1 20  What  emission-related  warranty 
requirements  apply  to  me? 

***** 

(c)  Components  covered.  The 
emission-related  warranty  covers  all 
your  components  whose  failure  would 
increase  an  engine’s  emissions  of  any 
regulated  pollutant,  including 
components  listed  in  40  CFR  part  1068, 
Appendix  I,  and  components  from  any 
other  system  you  develop  to  control 
emissions.  The  emission-related 
warranty  covers  these  components  even 
if  another  company  produces  the 
component  for  you.  Your  emission- 


related  warranty  does  not  cover 
components  whose  failure  would  not 
increase  an  engine’s  emissions  of  any 
regulated  pollutant. 
***** 

■  110.  Section  1048.125  is  amended  by 
revising  paragraphs  (a)(l)(iii)  and  (d)  to 
read  as  follows: 

§  1048.125  What  maintenance  instructions 
must  I  give  to  buyers? 

***** 

(a)  *  *  * 

(1)  *  *  * 

(iii)  You  provide  the  maintenance  free 
of  charge  and  clearly  say  so  in  your 
maintenance  instructions. 
***** 

(d)  Noncritical  emission-related 
maintenance.  Subject  to  the  provisions 
of  this  paragraph  (d),  you  may  schedule 
any  amount  of  emission-related 
inspection  or  maintenance  that  is  not 
covered  by  paragraph  (a)  of  this  section 
(i.e. ,  maintenance  that  is  neither 
explicitly  identified  as  critical  emission- 
related  maintenance,  nor  that  we 
approve  as  critical  emission-related 
maintenance).  Noncritical  emission- 
related  maintenance  generally  includes 
changing  spark  plugs,  re-seating  valves, 
or  any  other  emission-related 
maintenance  on  the  components  we 
specify  in  40  CFR  part  1068,  Appendix 
I  that  is  not  covered  in  paragraph  (a)  of 
this  section.  You  must  state  in  the 
owners  manual  that  these  steps  are  not 
necessary  to  keep  the  emission-related 
warranty  valid.  If  operators  fail  to  do 
this  maintenance,  this  does  not  allow 
you  to  disqualify  those  engines  from  in- 
use  testing  or  deny  a  warranty  claim.  Do 
not  take,  these  inspection  or 
maintenance  steps  during  service 
accumulation  on  your  emission-data 
engines. 

***** 

■  111.  Section  1048.135  is  amended  by 
revising  paragraphs  (c)  and  (f)  to  read  as 
follows: 

§  1048.135  How  must  I  label  and  identify 
the  engines  I  produce? 

***** 

(c)  The  label  must — 

(1)  Include  the  heading  “EMISSION 
CONTROL  INFORMATION”. 

(2)  Include  your  full  corporate  name 
and  trademark.  You  may  identify 
another  company  and  use  its  trademark 
instead  of  yours  if  you  comply  with  the 
provisions  of  §  1048.635. 

(3)  Include  EPA’s  standardized 
designation  for  the  engine  family  (and 
subfamily,  where  applicable). 

(4)  State  the  engine’s  displacement  (in 
liters);  however,  you  may  omit  this  from 
the  label  if  all  the  engines  in  the  engine 


family  have  the  same  per-cylinder 
displacement  and  total  displacement. 

(5)  State  the  date  of  manufacture 
[DAY  (optional),  MONTH,  and  YEAR]; 
however,  you  may  Omit  this  from  the 
label  if  you  stamp,  engrave,  or  otherwise 
permanently  identify  it  elsewhere  on 
the  engine,  in  which  case  you  must  also 
describe  in  your  application  for 
certification  where  you  will  identify  the 
date  on  the  engine. 

(6)  Identify  the  emission  control 
system.  Use  terms  and  abbreviations  as 
described  in  40  CFR  1068.45.  You  may 
omit  this  information  from  the  label  if 
there  is  not  enough  room  for  it  and  you 
put  it  in  the  owners  manual  instead. 

(7)  State:  “THIS  ENGINE  IS 
CERTIFIED  TO  OPERATE  ON  [specify 
operating  fuel  or  fuels].” 

(8)  Identify  any  requirements  for  fuel 
and  lubricants.  You  may  omit  this 
information  from  the  label  if  there  is  not 
enough  room  for  it  and  you  put  it  in  the 
owners  manual  instead. 

(9)  List  specifications  and  adjustments 
for  engine  tuneups;  show  the  proper 
position  for  the  transmission  during 
tuneup  and  state  which  accessories 
should  be  operating.  You  may  omit  this 
information  from  the  label  if  there  is  not 
enough  room  for  it  and  you  put  it  in  the 
owners  manual  instead. 

(10)  State  the  useful  life  for  your 
engine  family  if  it  has  a  longer  useful 
life  under  §  1048.101(g)(1)  or  a 
shortened  useful  life  under 

§  1048.101(g)(2). 

(11)  Identify  the  emission  standards  to 
which  you  have  certified  the  engine  (in 
g/kW-hr). 

(12)  Include  one  of  the  following 
compliance  statements: 

(i)  For  engines  that  may  be  used  in 
nonroad  or  stationary  equipment,  state: 
“THIS  ENGINE  COMPLIES  WITH  U.S. 
EPA  REGULATIONS  FOR  [MODEL 
YEAR]  NONROAD  AND  STATIONARY 
ENGINES.” 

(ii)  For  engines  that  will  be  used  only 
in  nonroad  equipment,  state:  “THIS 
ENGINE  COMPLIES  WITH  U.S.  EPA 
REGULATIONS  FOR  [MODEL  YEAR] 
NONROAD  ENGINES.” 

(iii)  For  engines  that  will  be  used  only 
in  stationary  equipment,  state:  “THIS 
ENGINE  COMPLIES  WITH  U.S.  EPA 
REGULATIONS  FOR  [MODEL  YEAR] 
STATIONARY  ENGINES.” 

(13)  Include  any  of  the  following 
additional  statements  for  special 
situations  if  they  apply  to  your  engines: 

(i)  If  your  engines  are  certified  only 
for  constant-speed  operation,  state: 

“USE  IN  CONSTANT-SPEED 
APPLICATIONS  ONLY.” 

(ii)  If  your  engines  are  certified  only 
for  variable-speed  operation,  state:  “USE 
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IN  VARIABLE-SPEED  APPLICATIONS 
ONLY.” 

(iii)  If  your  engines  are  certified  only 
for  high-load  engines,  state:  ‘‘THIS 
ENGINE  IS  NOT  INTENDED  FOR 
OPERATION  AT  LESS  THAN  75 
PERCENT  OF  FULL  LOAD.” 

(iv)  If  you  certify  your  engines  under 
§  1048.101(d),  and  show  in  your 
application  for  certification  that  in-use 
engines  will  experience  infrequent  high- 
load  operation,  state:  “THIS  ENGINE  IS 
NOT  INTENDED  FOR  OPERATION  AT 
MORE  THAN  PERCENT  OF  FULL 
LOAD.”  Specify  the  appropriate 
percentage  of  full  load  based  on  the 
nature  of  the  engine  protection.  You 
may  add  other  statements  to  discourage 
operation  in  engine-protection  modes. 

(v)  If  your  engines  are  certified  to  the 
voluntary  standards  in  §  1048.140,  state: 
“BLUE  SKY  SERIES”  and  identify  the 
standard  to  which  you  certify  the 
engines. 

***** 

(f)  If  you  obscure  the  engine  label 
while  installing  the  engine  in  the 
equipment  such  that  the  label  cannot  be 
read  during  normal  maintenance,  you 
must  place  a  duplicate  label  on  the 
equipment.  If  others  install  your  engine 
in  their  equipment  in  a  way  that 
obscures  the  engine  label,  we  require 
them  to  add  a  duplicate  label  on  the 
equipment  (see  40  CFR  1068.105);  in 
that  case,  give  them  the  number  of 
duplicate  labels  they  request  and  keep 
the  following  records  for  at  least  five 
years: 

(1)  Written  documentation  of  the 
request  from  the  equipment 
manufacturer. 

(2)  The  number  of  duplicate  labels 
you  send  for  each  engine  family  and  the 
date  you  sent  them. 

■  112.  Section  1048.140  is  revised  to 
read  as  follows: 

§1048.140  What  are  the  provisions  for 
certifying  Blue  Sky  Series  engines? 

This  section  defines  voluntary 
standards  for  a  recognized  level  of 
superior  emission  control  for  engines 
designated  as  “Blue  Sky  Series” 
engines.  If  you  certify  an  engine  family 
under  this  section,  it  is  subject  to  all  the 
requirements  of  this  part  as  if  these 
voluntary  standards  were  mandatory.  To 
receive  a  certificate  of  conformity  as 
“Blue  Sky  Series,”  you  must  certify  to 
one  of  the  sets  of  exhaust  emission 
standards  in  the  following  table: 


Table  1  of  §1048.140— Standards 
for  Blue  Sky  Series  Engines  (g/ 
KW-hr) 


Standards  for  steady- 
state  and  transient 
test 

procedures 

Standards  for 
field-testing  proce¬ 
dures 

HC+NOx 

CO 

HC+NOx 

CO 

0.80 

4.4 

1.10 

6.6 

0.60 

4.4 

0.84 

6.6 

0.40 

4.4 

0.56 

6.6 

0.20 

4.4 

0.28 

6.6 

0.10 

4.4 

_ 

0.14 

6.6 

■  113.  Section  1048.145  is  amended  by 
adding  paragraphs  (j)  and  (k)  to  read  as 
follows: 


§  1 048.1 45  What  provisions  apply  only  for 
a  limited  time? 

***** 

(j)  Delayed  compliance  with  labeling 
requirements.  Before  the  2010  model 
year,  you  may  omit  the  dates  of 
manufacture  from  the  emission  control 
information  label  as  specified  in 

§  1048.135(c)(5)  if  you  keep  those 
records  and  provide  them  to  us  upon 
request. 

(k)  Delayed  compliance  with  fuel  tank 
permeation  requirements.  Before  the 
2010  model  year,  you  may  omit  the 
permeation-related  requirements  related 
to  plastic  fuel  tanks  in 

§  1048.245(e)(l)(i)  and  §  1048.501(e). 

Subpart  C — [Amended] 

■  114.  Section  1048.201  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 048.201  What  are  the  general 
requirements  for  obtaining  a  certificate  of 
conformity? 

(a)  You  must  send  us  a  separate 
application  for  a  certificate  of 
conformity  for  each  engine  family.  A 
certificate  of  conformity  is  valid  starting 
with  the  indicated  effective  date,  but  it 
is  not  valid  for  any  production  after 
December  31  of  the  model  year  for 
which  it  is  issued.  No  certificate  will  be 
issued  after  December  31  of  the  model 
year. 

***** 

■  115.  Section  1048.205  is  amended  as 
follows: 

■  a.  By  revising  paragraph  (p)(l). 

■  b.  By  revising  paragraph  (q). 

■  c.  By  revising  paragraph  (r) 
introductory  text. 

■  d.  By  revising  paragraph  (s). 

■  e.  By  revising  paragraph  (y). 

■  f.  By  revising  paragraph  (aa). 

§  1048.205  What  must  I  include  in  my 
application? 

***** 


(p)  *  *  * 

(1)  Present  exhaust  emission  data  for 
HC,  NOx,  and  CO  on  an  emission-data 
engine  to  show  your  engines  meet  the 
applicable  duty-cycle  emission 
standards  we  specify  in  §  1048.101. 

Show  emission  figures  before  and  after 
applying  deterioration  factors  for  each 
engine.  Include  emission  results  for 
each  mode  if  you  do  discrete-mode 
testing  under  §  1048.505.  Include  test 
data  for  each  type  of  fuel  from  40  CFR 
part  1065,  subpart  H,  on  which  you 
intend  for  engines  in  the  engine  family 
to  operate  (for  example,  gasoline, 
liquefied  petroleum  gas,  methanol,  or 
natural  gas).  If  we  specify  more  than  one 
grade  of  any  fuel  type  (for  example,  a 
summer  grade  and  winter  grade  of 
gasoline),  you  need  to  submit  test  data 
only  for  one  grade  unless  the  regulations 
of  this  part  specify  otherwise  for  your 
engine.  Note  that  §  1048.235  allows  you 
to  submit  an  application  in  certain  cases 
without  new  emission  data. 
***** 

(q)  State  that  all  the  engines  in  the 
engine  family  comply  with  the  field- 
testing  emission  standards  we  specify  in 
§  1048.101(c)  for  all  normal  operation 
and  use  when  tested  as  specified  in 

§  1048.515.  Describe  any  relevant 
testing,  engineering  analysis,  or  other 
information  in  sufficient  detail  to 
support  your  statement. 

(r)  For  engines  not  subject  to  transient 
testing  requirements  in  §  148.101(a), 
include  information  showing  how  your 
emission  controls  will  function  during 
normal  in-use  transient  operation.  For 
example,  this  might  include  the 
following: 

***** 

(s)  Report  all  test  results,  including 
those  from  invalid  tests  or  from  any 
other  tests,  Whether  or  not  they  were 
conducted  according  to  the  test 
procedures  of  subpart  F  of  this  part.  If 
you  measure  CO2,  report  those  emission 
levels  (in  g/kW-hr).  We  may  ask  you  to 
send  other  information  to  confirm  that 
your  tests  were  valid  under  the 
requirements  of  this  part  and  40  CFR 
part  1065. 

***** 

(y)  Include  good-faith  estimates  of 
U.S. -directed  production  volumes. 
Include  a  justification  for  the  estimated 
production  volumes  if  they  are 
substantially  different  than  actual 
production  volumes  in  earlier  years  for 
similar  models. 

***** 

(aa)  Name  an  agent  for  service  located 
in  the  United  States.  Service  on  this 
agent  constitutes  service  on  you  or  any 
of  your  officers  or  employees  for  any 
action  by  EPA  or  otherwise  by  the 
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United  States  related  to  the 
requirements  of  this  part. 

■  116.  Section  1048.220  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  to  read  as  follows: 

§  1048.220  How  do  I  amend  the 
maintenance  instructions  in  my 
application? 

You  may  amend  your  emission- 
related  maintenance  instructions  after 
you  submit  your  application  for 
certification  as  long  as  the  amended 
instructions  remain  consistent  with  the 
provisions  of  §  1048.125.  You  must  send 
the  Designated  Compliance  Officer  a 
written  request  to  amend  your 
application  for  certification  for  an 
engine  family  if  you  want  to  change  the 
emission-related  maintenance 
instructions  in  a  way  that  could  affect 
emissions.  In  your  request,  describe  the 
proposed  changes  to  the  maintenance 
instructions.  If  operators  follow  the 
original  maintenance  instructions  rather 
than  the  newly  specified  maintenance, 
this  does  not  allow  you  to  disqualify 
those  engines  from  in-use  testing  or 
deny  a  warranty  claim. 

(a)  If  you  are  decreasing,  replacing,  or 
eliminating  any  specified  maintenance, 
you  may  distribute  the  new 
maintenance  instructions  to  your 
customers  30  days  after  we  receive  your 
request,  unless  we  disapprove  your 
request.  This  would  generally  include 
replacing  one  maintenance  step  with 
another.  We  may  approve  a  shorter  time 
or  waive  this  requirement. 
***** 

■  117.  Section  1048.225  is  revised  to 
read  as  follows: 

§  1048.225  How  do  I  amend  my  application 
for  certification  to  include  new  or  modified 
engine  configurations? 

Before  we  issue  you  a  certificate  of 
conformity,  you  may  amend  your 
application  to  include  new  or  modified 
engine  configurations,  subject  to  the 
provisions  of  this  section.  After  we  have 
issued  your  certificate  of  conformity, 
you  may  send  us  an  amended 
application  requesting  that  we  include 
new  or  modified  engine  configurations 
within  the  scope  of  the  certificate, 
subject  to  the  provisions  of  this  section. 
You  must  amend  your  application  if  any 
changes  occur  with  respect  to  any 
information  included  in  your 
application. 

(a)  You  must  amend  your  application 
before  you  take  any  of  the  following 
actions: 

(1)  Add  an  engine  configuration  to  an 
engine  family.  In  this  case,  the  engine 
configuration  added  must  be  consistent 
with  other  engine  configurations  in  the 


engine  family  with  respect  to  the  criteria 
listed  in  §  1048.230. 

(2)  Change  an  engine  configuration 
already  included  in  an  engine  family  in 
a  way  that  may  affect  emissions,  or 
change  any  of  the  components  you 
described  in  your  application  for 
certification.  This  includes  production 
and  design  changes  that  may  affect 
emissions  any  time  during  the  engine’s 
lifetime. 

(b)  To  amend  your  application  for 
certification,  send  the  Designated 
Compliance  Officer  the  following 
information: 

(1)  Describe  in  detail  the  addition  or 
change  in  the  engine  model  or 
configuration  you  intend  to  make. 

(2)  Include  engineering  evaluations  or 
data  showing  that  the  amended  engine 
family  complies  with  all  applicable 
requirements.  You  may  do  this  by 
showing  that  the  original  emission-data 
engine  is  still  appropriate  for  showing 
that  the  amended  family  complies  with 
all  applicable  requirements. 

(3)  If  the  original  emission-data 
engine  for  the  engine  family  is  not 
appropriate  to  show  compliance  for  the 
new  or  modified  engine  configuration, 
include  new  test  data  showing  that  the 
new  or  modified  engine  configuration 
meets  the  requirements  of  this  part. 

(c)  We  may  ask  for  more  test  data  or 
engineering  evaluations.  You  must  give 
us  these  within  30  days  after  we  request 
them. 

(d)  For  engine  families  already 
covered  by  a  certificate  of  conformity, 
we  will  determine  whether  the  existing 
certificate  of  conformity  covers  your 
newly  added  or  modified  engine.  You 
may  ask  for  a  hearing  if  we  deny  your 
request  (see  §  1048.820). 

(e)  For  engine  families  already 
covered  by  a  certificate  of  conformity, 
you  may  start  producing  the  new  or 
modified  engine  configuration  anytime 
after  you  send  us  your  amended 
application  and  before  we  make  a 
decision  under  paragraph  (d)  of  this 
section.  However,  if  we  determine  that 
the  affected  engines  do  not  meet 
applicable  requirements,  we  will  notify 
you  to  cease  production  of  the  engines 
and  may  require  you  to  recall  the 
engines  at  no  expense  to  the  owner. 
Choosing  to  produce  engines  under  this 
paragraph  (e)  is  deemed  to  be  consent  to 
recall  all  engines  that  we  determine  do 
not  meet  applicable  emission  standards 
or  other  requirements  and  to  remedy  the 
nonconformity  at  no  expense  to  the 
owner.  If  you  do  not  provide 
information  required  under  paragraph 

(c)  of  this  section  within  30  days  after 
we  request  it,  you  must  stop  producing 
the  new  or  modified  engines. 


■  118.  Section  1048.230  is  amended  by 
revising  paragraphs  (a),  (b)(3),  and  (d) 
and  removing  paragraph  (b)(7)  to  read  as 
follows: 

§  1 048.230  How  do  i  select  engine 
families? 

(a)  For  purposes  of  certification, 
divide  your  product  line  into  families  of 
engines  that  are  expected  to  have 
similar  emission  characteristics 
throughout  the  useful  life  as  described 
in  this  section.  Your  engine  family  is 
limited  to  a  single  model  year. 

(b)  *  *  * 

(3)  Configuration  of  the  fuel  system 
(for  example,  fuel-injected  vs. 
carbureted  gasoline  engines). 
***** 

(d)  In  unusual  circumstances,  you 
may  group  engines  that  are  not  identical 
with  respect  to  the  things  listed  in 
paragraph  (b)  of  this  section  in  the  same 
engine  family  if  you  show  that  their 
emission  characteristics  during  the 
useful  life  will  be  similar. 
***** 

■  119.  Section  1048.235  is  amended  by 
revising  paragraphs  (a),  (c)(4),  (d) 
introductory  text,  (d)(1),  and  (e)  to  read 
as  follows: 

§  1048.235  What  emission  testing  must  I 
perform  for  my  application  for  a  certificate 
of  conformity? 

***** 

(a)  Test  your  emission-data  engines 
using  the  procedures  and  equipment 
specified  in  subpart  F  of  this  part. 
***** 

(c)  *  *  * 

(4)  Before  we  test  one  of  your  engines, 
we  may  calibrate  it  within  normal 
production  tolerances  for  anything  we 
do  not  consider  an  adjustable  parameter. 
For  example,  this  would  apply  where 
we  determine  that  an  engine  parameter 
is  not  an  adjustable  parameter  (as 
defined  in  §  1048.801)  but  that  it  is 
subject  to  production  variability. 

(d)  You  may  ask  to  use  carryover 
emission  data  from  a  previous  model 
year  instead  of  doing  new  tests,  but  only 
if  all  the  following  are  true: 

(1)  The  engine  family  from  the 
previous  model  year  differs  from  the 
current  engine  family  only  with  respect 
to  model  year  or  other  characteristics 
unrelated  to  emissions.  You  may  also 
ask  to  add  a  configuration  subject  to 
§1048.225. 

***** 

(e)  We  may  require  you  to  test  another 
engine  of  the  same  or  different 
configuration  in  addition  to  the  engine 
tested  under  paragraph  (b)  of  this 
section. 

***** 
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■  120.  Section  1048.240  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  to 
read  as  follows: 

§  1 048.240  How  do  I  demonstrate  that  my 
engine  family  complies  with  exhaust 
emission  standards? 

(a)  For  purposes  of  certification,  your 
engine  family  is  considered  in 
compliance  with  the  applicable 
numerical  emission  standards  in 

§  1048.101(a)  and  (b)  if  all  emission-data 
engines  representing  that  family  have 
test  results  showing  deteriorated 
emission  levels  at  or  below  these 
standards.  This  includes  all  test  points 
over  the  course  of  the  durability 
demonstration. 

(b)  Your  engine  family  is  deemed  not 
to  comply  if  any  emission-data  engine 
representing  that  family  has  test  results 
showing  a  deteriorated  emission  level 
for  any  pollutant  that  is  above  an 
applicable  emission  standard  from 

§  1048.101.  This  includes  all  test  points 
over  the  course  of  the  durability 
demonstration. 

(c)  To  compare  emission  levels  from 
the  emission-data  engine  with  the 
applicable  emission  standards,  apply 
deterioration  factors  to  the  measured 
emission  levels  for  each  pollutant. 
Specify  the  deterioration  factors  based 
on  emission  measurements  using  four 
significant  figures,  consistent  with  good 
engineering  judgment.  For  example, 
your  deterioration  factors  must  take  into 
account  any  available  data  from  in-use 
testing  with  similar  engines  (see  subpart 
E  of  this  part).  Small-volume  engine 
manufacturers  may  use  assigned 
deterioration  factors  that  we  establish. 

In  addition,  anyone  may  use  assigned 
deterioration  factors  for  engine  families 
with  a  projected  U.S. -directed 
production  volume  at  or  below  300 
engines.  Apply  deterioration  factors  as 
follows: 

(1)  Multiplicative  deterioration  factor. 
Except  as  specified  in  paragraph  (c)(2) 
of  this  section,  use  a  multiplicative 
deterioration  factor  for  exhaust 
emissions.  A  multiplicative 
deterioration  factor  is  the  ratio  of 
exhaust  emissions  at  the  end  of  useful 
life  to  exhaust  emissions  at  the  low-hour 
test  point.  Adjust  the  official  emission 
results  for  each  tested  engine  at  the 
selected  test  point  by  multiplying  the 
measured  emissions  by  the  deterioration 
factor.  If  the  factor  is  less  than  one,  use 
one. 

(2)  Additive  deterioration  factor.  Use 
an  additive  deterioration  factor  for 
exhaust  emissions  if  engines  do  not  use 
aftertreatment  technology.  Also,  you 
may  use  an  additive  deterioration  factor 
for  exhaust  emissions  for  a  particular 
pollutant  if  all  the  emission-data 


engines  in  the  engine  family  have  low- 
hour  emission  levels  at  or  below  0.3  g/ 
kW-hr  for  HC+NOx  or  0.5  g/kW-hr  for 
CO,  unless  a  multiplicative 
deterioration  factor  is  more  appropriate. 
For  example,  you  should  use  a 
multiplicative  deterioration  factor  if 
emission  increases  are  best  represented 
by  the  ratio  of  exhaust  emissions  at  the 
end  of  the  useful  life  to  exhaust 
emissions  at  the  low-hour  test  point.  An 
additive  deterioration  factor  is  the 
difference  between  exhaust  emissions  at 
the  end  of  useful  life  and  exhaust 
emissions  at  the  low-hour  test  point. 
Adjust  the  official  emission  results  for 
each  tested  engine  at  the  selected  test 
point  by  adding  the  factor  to  the 
measured  emissions.  If  the  factor  is  less 
than  zero,  use  zero. 
***** 

■  121.  Section  1048.245  is  amended  by 
revising  paragraphs  (c)  and  (e)  to  read  as 
follows: 

§  1 048.245  How  do  I  demonstrate  that  my 
engine  family  complies  with  evaporative 
emission  standards? 

***** 

(c)  Use  good  engineering  judgment  to 
develop  a  test  plan  to  establish 
deterioration  factors  to  show  how  much 
emissions  increase  at  the  end  of  the 
useful  life. 

***** 

(e)  You  may  demonstrate  that  your 
engine  family  complies  with  the 
evaporative  emission  standards  by 
demonstrating  that  you  use  the 
following  control  technologies: 

(1)  For  certification  to  the  standards 
specified  in  §  1048.105(a)(1),  with  the 
following  technologies: 

(1)  Use  a  tethered  or  self-closing  gas 
cap  on  a  fuel  tank  that  stays  sealed  up 
to  a  positive  pressure  of  24.5  kPa  (3.5 
psig);  however,  they  may  contain  air 
inlets  that  open  when  there  is  a  vacuum 
pressure  inside  the  tank.  Nonmetal  fuel 
tanks  must  also  use  one  of  the 
qualifying  designs  for  controlling 
permeation  emissions  specified  in  40 
CFR  1060.240. 

(ii)  [Reserved] 

(2)  For  certification  to  the  standards 
specified  in  §  1048.105(a)(3), 
demonstrating  that  you  use  design 
features  to  prevent  fuel  boiling  under  all 
normal  operation.  If  you  install  engines 
in  equipment,  you  may  do  this  using 
fuel  temperature  data  measured  during 
normal  operation.  Otherwise,  you  may 
do  this  by  including  appropriate 
information  in  your  emission-related 
installation  instructions. 

(3)  We  may  establish  additional 
options  for  design-based  certification 
where  we  find  that  new  test  data 
demonstrate  that  a  technology  will 


ensure  compliance  with  the  emission 
standards  in  this  section 

■  122.  Section  1048.250  is  amended  as 
follows: 

■  a.  By  removing  paragraph  (d). 

■  b.  By  redesignating  paragraphs  (a) 
through  (c)  as  paragraphs  (b)  through 

(d),  respectively. 

■  c.  By  adding  a  new  paragraph  (a). 

■  d.  By  revising  the  newly  redesignated 
paragraph  (c). 

§  1048.250  What  records  must  I  keep  and 
make  available  to  EPA? 

(a)  Send  the  Designated  Compliance 
Officer  information  related  to  your  U.S.- 
directed  production -volumes  as 
described  in  §  1048.345.  In  addition, 
within  45  days  after  the  end  of  the 
model  year,  you  must  send  us  a  report 
describing  information  about  engines 
you  produced  during  the  model  year  as 
follows: 

(1)  State  the  total  production  volume 
for  each  engine  family  that  is  not  subject 
to  reporting  under  §  1048.345. 

(2)  State  the  total  production  volume 
for  any  engine  family  for  which  you 
produce  engines  after  completing  the 
reports  required  in  §  1048.345. 

(3)  For  production  volumes  you  report 
under  this  paragraph  (a),  identify 
whether  or  not  the  figures  include 
California  sales.  Include  a  separate 
count  of  production  volumes  for 
California  sales  if  those  figures  are 
available. 

***** 

(c)  Keep  data  from  routine  emission 
tests  (such  as  test  cell  temperatures  and 
relative  humidity  readings)  for  one  year 
after  we  issue  the  associated  certificate 
of  conformity.  Keep  all  other 
information  specified  in  this  section  for 
eight  years  after  we  issue  your 
certificate. 

*  .  *  *  *  * 

■  123.  Section  1048.255  is  amended  by 
revising  the  section  heading  and 
paragraph  (d)  to  read  as  follows: 

§  1048.255  What  decisions  may  EPA  make 
regarding  my  certificate  of  conformity? 

***** 

(d)  We  may  void  your  certificate  if 
you  do  not  keep  the  records  we  require 
or  do  not  give  us  information  as 
required  under  this  part  or  the  Act. 
***** 

Subpart  D — [Amended] 

■  124.  Section  1048.301  is  revised  to 
read  as  follows: 

§  1 048.301  When  must  I  test  my 
production-line  engines? 

(a)  If  you  produce  engines  that  are 
subject  to  the  requirements  of  this  part, 
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you  must  test  them  as  described  in  this 
subpart,  except  as  follows: 

(1)  [Reserved] 

(2)  We  may  exempt  engine  families 
with  a  projected  U.S. -directed 
production  volume  below  150  units 
from  routine  testing  under  this  subpart. 
Request  this  exemption  in  your 
application  for  certification  and  include 
your  basis  for  projecting  a  production 
volume  below  150  units.  We  will 
approve  your  request  if  we  agree  that 
you  have  made  good-faith  estimates  of 
your  production  volumes.  Your 
exemption  is  approved  when  we  grant 
your  certificate.  You  must  promptly 
notify  us  if  your  actual  production 
exceeds  150  units  during  the  model 
year.  If  you  exceed  the  production  limit 
or  if  there  is  evidence  of  a 
nonconformity,  we  may  require  you  to 
test  production-line  engines  under  this 
subpart,  or  under  40  CFR  part  1068, 
subpart  E,  even  if  we  have  approved  an 
exemption  under  this  paragraph  (a)(2). 

(b)  We  may  suspend  or  revoke  your 
certificate  of  conformity  for  certain 
engine  families  if  your  production-line 
engines  do  not  meet  the  requirements  of 
this  part  or  you  do  not  fulfill  your 
obligations  under  this  subpart  (see 

§§  1048.325  and  1048.340). 

(c)  Other  regulatory  provisions 
authorize  us  to  suspend,  revoke,  or  void 
your  certificate  of  conformity,  or  order 
recalls  for  engine  families,  without 
regard  to  whether  they  have  passed 
these  production-line  testing 
requirements.  The  requirements  of  this 
subpart  do  not  affect  our  ability  to  do 
selective  enforcement  audits,  as 
described  in  part  1068  of  this  chapter. 
Individual  engines  in  families  that  pass 
these  production-line  testing 
requirements  must  also  conform  to  all 
applicable  regulations  of  this  part  and 
part  1068  of  this  chapter. 

(d)  You  may  use  alternate  programs 
for  testing  production-line  engines  in 
the  following  circumstances: 

(1)  You  may  use  analyzers  and 
sampling  systems  that  meet  the  field- 
testing  requirements  of  40  CFR  part 
1065,  subpart  J,  but  not  the  otherwise 
applicable  requirements  in  40  CFR  part 
1065  for  laboratory  testing,  to 
demonstrate  compliance  with  duty- 
cycle  emission  standards  if  you  double 
the  minimum  sampling  rate  specified  in 
§  1048.310(b).  Use  measured  test  results 
to  determine  whether  engines  comply 
with  applicable  standards  without 
applying  a  measurement  allowance. 
This  alternate  program  does  not  require 
prior  approval  but  we  may  disallow  use 
of  this  option  where  we  determine  that 
use  of  field-grade  equipment  would 
prevent  you  from  being  able  to 
demonstrate  that  your  engines  are  being 


produced  to  conform  to  the 
specifications  in  your  application  for 
certification. 

(2)  You  may  ask  to  use  another 
alternate  program  for  testing 
production-line  engines.  In  your 
request,. you  must  show  us  that  the 
alternate  program  gives  equal  assurance 
that  your  products  meet  the 
requirements  of  this  part.  We  may  waive 
some  or  all  of  this  subpart’s 
requirements  if  we  approve  your 
alternate  approach.  For  example,  in 
certain  circumstances  you  may  be  able 
to  give  us  equal  assurance  that  your 
products  meet  the  requirements  of  this 
part  by  using  less  rigorous  measurement 
methods  if  you  offset  that  by  increasing 
the  number  of  test  engines. 

(e)  If  you  certify  an  engine  family  with 
carryover  emission  data,  as  described  in 
§  1048.235(d),  and  these  equivalent 
engine  families  consistently  pass  the 
production-line  testing  requirements 
over  the  preceding  two-year  period,  you 
may  ask  for  a  reduced  testing  rate  for 
further  production-line  testing  for  that 
family.  The  minimum  testing  rate  is  one 
engine  per  engine  family.  If  we  reduce 
your  testing  rate,  we  may  limit  our 
approval  to  any  number  of  model  years. 
In  determining  whether  to  approve  your 
request,  we  may  consider  the  number  of 
engines  that  have  failed  the  emission 
tests. 

(f)  We  may  ask  you  to  make  a 
reasonable  number  of  production-line 
engines  available  for  a  reasonable  time 
so  we  can  test  or  inspect  them  for 
compliance  with  the  requirements  of 
this  part. 

■  125.  Section  1048.305  is  amended  by 
adding  introductory  text  and  revising 
paragraphs  (a),  (d),  and  (g)  to  read  as 
follows: 

§  1048.305  How  must  I  prepare  and  test  my 
production-line  engines? 

This  section  describes  how  to  prepare 
and  test  production-line  engines.  You 
must  assemble  the  test  engine  in  a  way 
that  represents  the  assembly  procedures 
for  other  engines  in  the  engine  family. 
You  must  ask  us  to  approve  any 
deviations  from  your  normal  assembly 
procedures  for  other  production  engines 
in  the  engine  family. 

(a)  Test  procedures.  Test  your 
production-line  engines  using  either  the 
steady-state  or  transient  testing 
procedures  specified  in  subpart  F  of  this 
part  to  show  you  meet  the  duty-cycle 
emission  standards  in  subpart  B  of  this 
part.  The  field-testing  standards  apply 
for  this  testing,  but  you  need  not  do 
additional  testing  to  show  that 
production-line  engines  meet  the  field- 
testing  standards. 


(d)  Setting  adjustable  parameters. 
Before  any  test,  we  may  require  you  to 
adjust  any  adjustable  parameter  to  any 
setting  within  its  physically  adjustable 
range. 

(1)  We  may  require  you  to  adjust  idle 
speed  outside  the  physically  adjustable 
range  as  needed,  but  only  until  the 
engine  has  stabilized  emission  levels 
(see  paragraph  (e)  of  this  section).  We 
may  ask  you  for  information  needed  to 
establish  an  alternate  minimum  idle 
speed. 

(2)  We  may  specify  adjustments 
within  the  physically  adjustable  range 
by  considering  their  effect  on  emission 
levels.  We  may  also  consider  how  likely 
it  is  that  someone  will  make  such  an 
adjustment  with  in-use  equipment. 
***** 

(g)  Retesting  after  invalid  tests.  You 
may  retest  an  engine  if  you  determine 
an  emission  test  is  invalid  under 
subpart  F  of  this  part.  Explain  in  your 
written  report  reasons  for  invalidating 
any  test  and  the  emission  results  from 
all  tests.  If  we  determine  that  you 
improperly  invalidated  a  test,  we  may 
require  you  to  ask  for  our  approval  for 
future  testing  before  substituting  results 
of  the  new  tests  for  invalid  ones. 

■  126.  Section  1048.310  is  amended  as 
follows: 

■  a.  By  revising  paragraph  (a). 

■  b.  By  revising  paragraph  (c) 
introductory  text. 

■  c.  By  revising  paragraph  (c)(2). 

■  d.  By  revising  paragraph  (f). 

■  e.  By  revising  paragraph  (g). 

■  f.  By  revising  paragraph  (h). 

§  1048.310  How  must  I  select  engines  for 
production-line  testing? 

(a)  Use  test  results  from  two  engines 
each  quarter  to  calculate  the  required 
sample  size  for  the  model  year  for  each 
engine  family. 

***** 

(c)  Calculate  the  required  sample  size 
for  each  engine  family.  Separately 
calculate  this  figure  for  HC+NOx  and 
CO.  The  required  sample  size  is  the 
greater  of  these  calculated  values.  Use 
the  following  equation: 

(t,5  o)  T 

N=  +1 

(x-STD) 

Where: 

N  =  Required  sample  size  for  the  model  year, 
tqs  =  95%  confidence  coefficient,  which 
depends  on  the  number  of  tests 
completed,  n,  as  specified  in  the  table  in 
paragraph  (c)(1)  of  this  section.  It  defines 
95%  confidence  intervals  for  a  one-tail 
distribution. 

a  =  Test  sample  standard  deviation  (see 
paragraph  (c)(2)  of  this  section). 
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x  =  Mean  of  emission  test  results  of  the 
sample. 

STD  =  Emission  standard. 
***** 

(2)  Calculate  the  standard  deviation, 
a,  for  the  test  sample  using  the 
following  formula: 

Where: 


i 


X,  =  Emission  test  result  for  an  individual 
engine. 

n  =  The  number  of  tests  completed  in  an 
engine  family. 

***** 

(f)  Distribute  the  remaining  tests 
evenly  throughout  the  rest  of  the  year. 
You  may  need  to  adjust  your  schedule 
for  selecting  engines  if  the  required 
sample  size  changes.  If  your  scheduled 
quarterly  testing  for  the  remainder  of  the 
model  year  is  sufficient  to  meet  the 
calculated  sample  size,  you  may  wait 
until  the  next  quarter  to  do  additional 
testing.  Continue  to  randomly  select 
engines  from  each  engine  family. 

(g)  Continue  testing  until  one  of  the 
following  things  happens: 

(1)  After  completing  the  minimum 
number  of  tests  required  in  paragraph 
(b)  of  this  section,  the  number  of  tests 
completed  in  an  engine  family,  n,  is 
greater  than  the  required  sample  size,  N, 
and  the  sample  mean,  x,  is  less  than  or 
equal  to  the  emission  standard.  For 
example,  if  N  =  5.1  after  the  fifth  test, 
the  sample-size  calculation  does  not 
allow  you  to  stop  testing. 

(2)  The  engine  family  does  not 
comply  according  to  §  1048.315. 

(3)  You  test  30  engines  from  the 
engine  family. 

(4)  You  test  one  percent  of  your 
projected  annual  U.S. -directed 
production  volume  for  the  engine 
family,  rounded  to  the  nearest  whole 
number.  Do  not  count  an  engine  under 
this  paragraph  (g)(4)  if  it  fails  to  meet  an 
applicable  emission  standard.  You  may 
stop  testing  after  you  test  one  percent  of 
your  production  volume  even  if  you 
have  not  tested  the  number  of  engines 
specified  in  paragraph  (b)  of  this 
section.  For  example,  if  projected 
volume  is  475  engines,  test  two  engines 
in  each  of  the  first  two  quarters  and  one 
engine  in  the  third  quarter  to  fulfill  your 
testing  requirements  under  this  section 
for  that  engine  family. 

(5)  You  choose  to  declare  that  the 
engine  family  does  not  comply  with  the 
requirements  of  this  subpart.  0 

(h)  If  the  sample-size  calculation 
allows  you  to  stop  testing  for  one 


pollutant  but  not  another,  you  must 
continue  measuring  emission  levels  of 
all  pollutants  for  any  additional  tests 
required  under  this  section.  However, 
you  need  not  continue  making  the 
calculations  specified  in  this  subpart  for 
the  pollutant  for  which  testing  is  not 
required.  This  paragraph  (h)  does  not 
affect  the  number  of  tests  required 
under  this  section,  the  required 
calculations  in  §  1048.315.  or  the 
remedial  steps  required  under 
§1048.320. 

***** 

■  127.  Section  1048.315  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§1048.315  How  do  I  know  when  my  engine 
family  fails  the  production-line  testing 
requirements? 

***** 

(a)  Calculate  your  test  results  as 
follows: 

(1)  Initial  and  final  test  results. 
Calculate  and  round  the  test  results  for 
each  engine.  If  you  do  several  tests  on 
an  engine,  calculate  the  initial  results 
for  each  test,  then  add  all  the  test  results 
together  and  divide  by  the  number  of 
tests.  Round  this  final  calculated  value 
for  the  final  test  results  on  that  engine. 

(2)  Final  deteriorated  test  results. 
Apply  the  deterioration  factor  for  the 
engine  family  to  the  final  test  results 
(see  §  1048.240(c)). 

(3)  Round  deteriorated  test  results. 
Round  the  results  to  the  number  of 
decimal  places  in  the  emission  standard 
expressed  to  one  more  decimal  place. 

(b)  Construct  the  following  CumSum 
Equation  for  each  engine  family  for 
HC+NOx  and  CO  emissions: 

Ci  =  Max  [0  or  Cm  +  X*  —  (STD  +  0.25 
xo)l 
Where: 

C|  =  The  current  CumSum  statistic. 

Ci-1  =  The  previous  CumSum  statistic.  For 
the  first  test,  the  CumSum  statistic  is  0 
(j'.e.,  Ci  =  0). 

X,  =  The  current  emission  test  result  for  an 
individual  engine. 

STD  =  Emission  standard. 
***** 

■  128.  Section  1048.320  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1048.320  What  happens  if  one  of  my 
production-line  engines  fails  to  meet 
emission  standards? 

***** 

(b)  Include  the  test  results  and 
describe  the  remedy  for  each  engine  in 
the  written  report  required  under 
§  1048.345. 

■  129.  Section  1048.325  is  amended  by 
revising  the  section  heading  and 
paragraph  (c)  to  read  as  follows: 


§  1 048.325  What  happens  if  an  engine 
family  fails  the  production-line  testing 
requirements? 

***** 

(c)  Up  to  15  days  after  we  suspend  the 
certificate  for  an  engine  family,  you  may 
ask  for  a  hearing  (see  §  1048.820).  If  we 
agree  before  a  hearing  occurs  that  we 
used  erroneous  information  in  deciding 
to  suspend  the  certificate,  we  will 
reinstate  the  certificate. 
***** 

■  130.  Section  1048.345  is  amended  as 
follows: 

■  a.  By  removing  the  introductory  text. 

■  b.  By  revising  paragraphs  (a)(4),  (a)(5), 
(a)(6),  and  (a)(8). 

■  c.  By  revising  paragraphs  (b)  and  (c). 

§  1 048.345  What  production-line  testing 
records  must  I  send  to  EPA? 

(a)  *  *  * 

(4)  Describe  each  test  engine, 
including  the  engine  family’s 
identification  and  the  engine’s  model 
year,  build  date,  model  number, 
identification  number,  and  number  of 
hours  of  operation  before  testing. 

(5)  Identify  how  you  accumulated 
hours  of  operation  on  the  engines  and 
describe  the  procedure  and  schedule 
you  used. 

(6)  Provide  the  test  number;  the  date, 
time  and  duration  of  testing;  test 
procedure;  all  initial  test  results;  final 
test  results;  and  final  deteriorated  test 
results  for  all  tests.  Provide  the  emission 
results  for  all  measured  pollutants. 
Include  information  for  both  valid  and 
invalid  tests  and  the  reason  for  any 
invalidation. 

***** 

(8)  Provide  the  CumSum  analysis 
required  in  §  1048.315  and  the  sample- 
size  calculation  required  in  §  1048.310 
for  each  engine  family. 
***** 

(b)  We  may  ask  you  to  add 
information  to  your  written  report,  so 
we  can  determine  whether  your  new 
engines  conform  with  the  requirements 
of  this  subpart.  We  may  also  ask  you  to 
send  less  information. 

(c)  An  authorized  representative  of 
your  company  must  sign  the  following 
statement: 

We  submit  this  report  under  Sections 
208  and  213  of  the  Clean  Air  Act.  Our 
production-line  testing  conformed 
completely  with  the  requirements  of  40 
CFR  part  1048.  We  have  not  changed 
production  processes  or  quality-control 
procedures  for  test  engines  in  a  way  that 
might  affect  emission  controls.  All  the 
information  in  this  report  is  true  and 
accurate,  to  the  best  of  my  knowledge. 

I  know  of  the  penalties  for  violating  the 


Federal  Register/ Vol.  73,  No.  196 / Wednesday,  October  8,  2008 /Rules  and  Regulations 


59239 


Clean  Air  Act  and  the  regulations. 
(Authorized  Company  Representative) 
***** 

■  131.  Section  1048.350  is  amended  by 
revising  paragraphs  (b),  (e),  and  (f)  to 
read  as  follows: 

§  1048.350  What  records  must  I  keep? 

***** 

(b)  Keep  paper  or  electronic  records  of 
your  production-line  testing  for  eight 
years  after  you  complete  all  the  testing 
required  for  an  engine  family  in  a  model 
year. 

***** 

(e)  If  we  ask,  you  must  give  us 
projected  or  actual  production  figures 
for  an  engine  family.  We  may  ask  you 
to  divide  your  production  figures  by 
maximum  engine  power,  displacement, 
fuel  type,  or  assembly  plant  (if  you 
produce  engines  at  more  than  one 
plant). 

(f)  Keep  records  of  the  engine 
identification  number  for  each  engine 
you  produce  under  each  certificate  of 
conformity.  You  may  identify  these 
numbers  as  a  range.  Give  us  these 
records  within  30  days  if  we  ask  for 
them. 

***** 

Subpart  E — [Amended] 

■  132.  Section  1048.405  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§  1 048.405  How  does  this  program  work? 

***** 

(d)  In  appropriate  extreme  and 
unusual  circumstances  that  are  clearly 
outside  your  control  and  could  not  have 
been  avoided  by  the  exercise  of 
prudence,  diligence,  and  due  care,  we 
may  waive  the  in-use  testing 
requirement  for  an  engine  family.  For 
example,  if  your  test  fleet  is  destroyed 
by  severe  weather  during  service 
accumulation  and  we  agree  that 
completion  of  testing  is  not  possible,  we 
would  generally  waive  testing 
requirements  for  that  engine  family. 

■  133.  Section  1048.410  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  1048.410  How  must  I  select,  prepare,  and 
test  my  in-use  engines? 

***** 

(e)  You  may  do  repeat  measurements 
with  a  test  engine;  however,  you  must 
conduct  the  same  number  of  tests  on 
each  engine. 

***** 

■  134.  Section  1048.415  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 


§  1 048.41 5  What  happens  if  in-use  engines 
do  not  meet  requirements? 

***** 

(c)  We  will  consider  failure  rates, 
average  emission  levels,  and  any 
defects — among  other  things — to  decide 
on  taking  remedial  action  under  this 
subpart  (see  40  CFR  1068.505).  We  may 
consider  the  results  from  any  voluntary 
additional  testing  you  perform.  We  may 
also  consider  information  related  to 
testing  from  other  engine  families 
showing  that  you  designed  them  to 
exceed  the  minimum  requirements  for 
controlling  emissions.  We  may  order  a 
recall  before  or  after  you  complete 
testing  of  an  engine  family  if  we 
determine  a  substantial  number  of 
engines  do  not  conform  to  section  213 
of  the  Act  or  to  this  part.  The  scope  of 
the  recall  may  include  other  engine 
families  in  the  same  or  different  model 
years  if  the  cause  of  the  problem 
identified  in  paragraph  (a)  of  this 
section  applies  more  broadly  than  the 
tested  engine  family,  as  allowed  by  the 
Act. 

(d)  If  in-use  testing  reveals  a  design  or 
manufacturing  defect  that  prevents 
engines  from  meeting  the  requirements 
of  this  part,  you  must  correct  the  defect 
as  soon  as  possible  for  any  future 
production  for  engines  in  every  family 
affected  by  the  defect.  See  40  CFR 
1068.501  for  additional  requirements 
related  to  defect  reporting. 
***** 

Subpart  F — [Amended] 

■  135.  Section  1048.501  is  amended  by 
revising  paragraphs  (c)  and  (e)  and 
removing  paragraph  (h)  to  read  as 
follows: 

§  1048.501  How  do  I  run  a  valid  emission 
test? 

***** 

(c)  Use  the  fuels  and  lubricants 
specified  in  40  CFR  part  1065,  subpart 
H,  to  perform  valid  tests  for  all  the 
testing  we  require  in  this  part,  except  as 
noted  in  §  1048.515.  For  service 
accumulation,  use  the  test  fuel  or  any 
commercially  available  fuel  that  is 
representative  of  the  fuel  that  in-use 
engines  will  use. 

***** 

(e)  To  test  engines  for  evaporative 
emissions,  use  the  equipment  and 
procedures  specified  for  testing  diurnal 
emissions  as  described  in  40  CFR 
1060.525,  subject  to  the  following 
provisions: 

(1)  Precondition  nonmetal  fuel  tanks 

as  specified  in  40  CFR  1060.520(a)  and 
(b).  - 

(2)  For  engines  equipped  with  carbon 
canisters  that  store  fuel  vapors  that  will 


be  purged  for  combustion  in  the  engine, 
precondition  the  canister  as  specified  in 
40  CFR  86.132-96(h)  and  then  operate 
the  engine  for  60  minutes  over  repeat 
runs  of  the  duty  cycle  specified  in 
Appendix  I  of  this  part. 

(3)  Start  the  diurnal  emission  test  after 
the  engine  is  stabilized  at  room 
temperatures,  but  within  36  hours  after 
the  engine  operation  specified  in 
paragraph  (e)(2)  bf  this  section. 

(4)  You  may  not  separately  measure 
permeation  emissions  from  nonmetal 
fuel  tanks  for  subtracting  from  the 
diurnal  emission  measurement. 

(5)  Note  that  you  may  omit  testing  for 
evaporative  emissions  during 
certification  if  you  certify  by  design,  as 
specified  in  §  1048.245. 
***** 

■  136.  Section  1048.505  is  revised  to 
read  as  follows: 

§  1048.505  What  transient  duty  cycles 
apply  for  laboratory  testing? 

This  section  describes  how  to  test 
engines  under  steady-state  conditions. 

In  some  cases,  we  allow  you  to  choose 
the  appropriate  steady-state  duty  cycle 
for  an  engine.  In  these  cases,  you  must 
use  the  duty  cycle  you  select  in  your 
application  for  certification  for  all 
testing  you  perform  for  that  engine 
family.  If  we  test  your  engines  to 
confirm  that  they  meet  emission 
standards,  we  will  use  the  duty  cycles 
you  select  for  your  own  testing.  We  may 
also  perform  other  testing  as  allowed  by 
the  Clean  Air  Act. 

(a)  You  may  perform  steady-state 
testing  with  either  discrete-mode  or 
ramped-modal  cycles,  as  follows: 

(1)  For  discrete-mode  testing,  sample 
emissions  separately  for  each  mode, 
then  calculate  an  average  emission  level 
for  the  whole  cycle  using  the  weighting 
factors  specified  for  each  mode. 
Calculate  cycle  statistics  and  compare 
with  the  established  criteria  as  specified 
in  40  CFR  1065.514  to  confirm  that  the 
test  is  valid.  Operate  the  engine  and 
sampling  system  as  follows: 

(1)  Engines  with  lean  NOx 
aftertreatment.  For  lean-burn  engines 
that  depend  on  aftertreatment  to  meet 
the  NOx  emission  standard,  operate  the 
engine  for  5-6  minutes,  then  sample 
emissions  for  1-3  minutes  in  each 
mode. 

(ii)  Engines  without  lean  NOx 
aftertreatment.  For  other  engines, 
operate  the  engine  for  at  least  5  minutes, 
then  sample  emissions  for  at  least  1 
minute  in  each  mode. 

(2)  For  ramped-modal  testing,  start 
sampling  at  the  beginning  of  the  first 
mode  and  continue  sampling  until  the 
end  of  the  last  mode.  Calculate 
emissions  and  cycle  statistics  the  same 
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as  for  transient  testing  as  specified  in  40 
CFR  part  1065,  subpart  G. 

(b)  Measure  emissions  by  testing  the 
engine  on  a  dynamometer  with  one  or 
more  of  the  following  sets  of  duty  cycles 


to  determine  whether  it  meets  the 
steady-state  emission  standards  in 
§  1048.101(b): 

(1)  For  engines  from  an  engine  family 
that  will  be  used  only  in  variable-speed 


applications,  use  one  of  the  following 
duty  cycles: 

(i)  The  following  duty  cycle  applies 
for  discrete-mode  testing: 


Table  1  of  §1048.505 


C2  mode  No. 

Engine  speed 1 

Torque 
(percent) 2 

Weighting 

factors 

1  . 

Maximum  test  speed  . 

25 

0.06 

2  . 

Intermediate  test . 

100 

0.02 

3  . . - . 

Intermediate  test . 

75 

0.05 

4  . 

Intermediate  test . . 

50 

0.32 

5  . 

Intermediate  test . 

25 

0.30 

6  . . . 

Intermediate  test . 

10 

0.10 

7  . 

Warm  idle  . 

0 

0.15 

1  Speed  terms  are  defined  in  40  CFR  part  1065. 

2 The  percent  torque  is  relative  to  the  maximum  torque  at  the  given  engine  speed. 


(ii)  The  following  duty  cycle  applies 
for  ramped-modal  testing: 


Table  2  of  §1048.505 


RMC  mode 

Time  in  mode 
(seconds) 

Engine  speed 12 

Torque 
(percent) 23 

la  Steady-state  . 

119 

Warm  idle  . 

0 

1b  Transition . 

20 

Linear  transition . 

Linear  transition. 

2a  Steady-state  . 

29 

Intermediate  speed . 

100 

2b  Transition  . 

20 

Intermediate  speed . 

Linear  transition. 

3a  Steady-state  . 

150 

Intermediate  speed . 

10 

3b  Transition  . 

20 

Intermediate  speed . 

Linear  transition. 

4a  Steady-state  . 

80 

Intermediate  speed . 

75 

4b  Transition . 

20 

Intermediate  speed . 

Linear  transition. 

5a  Steady-state  . 

513 

Intermediate  speed . 

25 

5b  Transition  . 

20 

Intermediate  speed . 

Linear  transition. 

6a  Steady-state  . 

549 

Intermediate  speed . 

50 

6b  Transition . 

20 

Linear  transition . 

Linear  transition. 

7a  Steady-state  . 

96 

Maximum  test  speed  . 

25 

7b  Transition . 

20 

Linear  transition . 

Linear  transition. 

8  Steady-state  . 

124 

Warm  idle  . 

0 

1  Speed  terms  are  defined  in  40  CFR  part  1 065. 

2  Advance  from  one  mode  to  the  next  within  a  20-second  transition  phase.  During  the  transition  phase,  command  a  linear  progression  from  the 
torque  setting  of  the  current  mode  to  the  torque  setting  of  the  next  mode. 

3  The  percent  torque  is  relative  to  maximum  torque  at  the  commanded  engine  speed. 


(2)  For  engines  from  an  engine  family 
that  will  be  used  only  at  a  single,  rated 
speed,  use  the  5-mode  duty  cycle  or  the 
corresponding  ramped-modal  cycle 
described  in  40  CFR  part  1039, 
Appendix  II,  paragraph  (a). 


(3)  Use  a  duty  cycle  from  both 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  if  you  will  not  restrict  an  engine 
family  to  constant-speed  or  variable- 
speed  applications. 


(4)  Use  a  duty  cycle  specified  in 
paragraph  (b)(2)  of  this  section  for  all 
severe-duty  engines. 

(5)  For  high-load  engines,  use  one  of 
the  following  duty  cycles: 

(i)  The  following  duty  cycle  applies 
for  discrete-mode  testing: 


Table  3  of  §1048.505 


TThe  percent  torque  is  relative  to  the  maximum  torque  at  maximum  test  speed. 


(ii)  The  following  duty  cycle  applies 
for  discrete-mode  testing: 
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Table  4  of  §1048.505 


RMC  modes 

Time  in  mode 
(seconds) 

Engine  speed 
(percent) 

Torque 
(percent) 12 

1  a  Steady-state  . 

290 

Engine  governed  . 

100 

1b  Transition  . 

20 

Engine  governed  . 

Linear  transition. 

2  Steady-state  . 

290 

Engine  governed  . 

75 

1  The  percent  torque  is  relative  to  maximum  test  torque. 

2  Advance  from  one  mode  to  the  next  within  a  20-second  transition  phase.  During  the  transition  phase,  command  a  linear  progression  from  the 
torque  setting  of  the  current- mode  to  the  torque  setting  of  the  next  mode. 


(c)  If  we  test  an  engine  to  confirm  that 
it  meets  the  duty-cycle  emission 
standards,  we  will  use  the  steady-state 
duty  cycles  that  apply  for  that  engine 
family. 

(d)  During  idle  mode,  operate  the 
engine  at  its  warm  idle  speed  as 
described  in  40  CFR  1065.510. 

(e)  For  full-load  operating  modes, 
operate  the  engine  at  wide-open  throttle. 

(f)  See  40  CFR  part  1065  for  detailed 
specifications  of  tolerances  and 
calculations. 

(g)  For  those  cases  where  steady-state 
testing  does  not  directly  follow  a 
transient  test,  perform  the  steady-state 
test  according  to  this  section  after  an 
appropriate  warm-up  period,  consistent 
with  40  CFR  part  1065,  subpart  F. 

■  137.  Section  1048.510  is  amended  to 
read  as  follows: 

■  a.  By  revising  the  section  heading. 

■  b.  By  revising  paragraph  (a). 

■  c.  By  removing  and  reserving 
paragraph  (b). 

■  d.  By  revising  paragraph  (c) 
introductory  text  and  (c)(1). 

§  1 048.51 0  What  transient  duty  cycles 
apply  for  laboratory  testing? 

(a)  Starting  with  the  2007  model  year, 
measure  emissions  by  testing  the  engine 
on  a  dynamometer  with  the  duty  cycle 
described  in  Appendix  II  to  determine 
whether  it  meets  the  transient  emission 
standards  in  §  1048.101(a). 

(b)  [Reserved] 

(c)  Warm  up  the  test  engine  as  follows 
before  running  a  transient  test: 

(1)  Operate  the  engine  for  the  first  180 
seconds  of  the  appropriate  duty  cycle, 
then  allow  it  to  idle  without  load  for  30 
seconds.  At  the  end  of  the  30-second 
idling  period,  start  measuring  emissions 
as  the  engine  operates  over  the 
prescribed  duty  cycle.  For  severe-duty 
engines,  this  engine  warm-up  procedure 
may  include  up  to  15  minutes  of 
operation  over  the  appropriate  duty 
cycle. 

***** 

■  138.  Section  1048.515  is  amended  by 
revising  paragraph  (b)(l)(i)  to  read  as 
follows: 


§  1 048.51 5  What  are  the  field-testing 
procedures? 

***** 

(b)  *  *  * 

(1)  *  *  * 

(i)  Average  power  must  be  at  least  5 
percent  of  maximum  brake  power. 
***** 

Subpart  G — [Amended] 

■  139.  Section  1048.601  is  revised  to 
read  as  follows: 

§  1 048.601  What  compliance  provisions 
apply  to  these  engines? 

(a)  Engine  and  equipment 
manufacturers,  as  well  as  owners, 
operators,  and  rebuilders  of  engines 
subject  to  the  requirements  of  this  part, 
and  all  other  persons,  must  observe  the 
provisions  of  this  part,  the  requirements 
and  prohibitions  in  40  CFR  part  1068, 
and  the  provisions  of  the  Act. 

(b)  This  paragraph  (b)  describes  how 
the  replacement-engine  provisions  of  40 
CFR  1068.240  apply  for  engines  subject 
to  the  requirements  of  this  part  in 
conjunction  with  the  secondary  engine 
manufacturer  provisions  in  40  CFR 
1068.262.  For  cases  in  which  the 
secondary  engine  manufacturer 
completes  assembly  of  the  engine,  these 
provisions  apply  as  written.  If  the 
secondary  engine  manufacturer  arranges 
for  a  third  party  to  complete  engine 
assembly,  the  following  additional 
provisions  apply: 

(1)  The  ultimate  purchaser  must 
purchase  (or  otherwise  order)  the 
replacement  engine  from  the  secondary 
engine  manufacturer.  The  secondary 
engine  manufacturer  must  provide 
assembly  instructions  to  the  engine 
assembler  (unless  the  engine  being 
replaced  was  not  subject  to  emission 
standards).  The  secondary  engine 
manufacturer  may  arrange  for  the 
original  engine  manufacturer  to  ship  the 
engine  directly  to  the  engine  assembler. 
However,  if  the  secondary  engine 
manufacturer  does  not  take  possession 
of  the  engine,  it  must  supply  the  engine 
label  specified  in  40  CFR  1068.240  to 
the  engine  assembler  and  the  engine 
assembler  must  apply  the  label  before 
shipping  the  engine. 


(2)  The  secondary  engine 
manufacturer  and  engine  assembler  are 
both  responsible  if  the  engine  is 
installed  in  new  equipment  or  otherwise 
violates  the  circumvention  provisions  of 
40  CFR  1068.240. 

(3)  Consider  the  following  example.  A 
secondary  engine  manufacturer 
receiving  a  valid  request  for  a 
replacement  engine  for  which  it  does 
not  already  have  an  engine  available  in 
inventory  may  order  a  partially 
complete  engine  from  an  original  engine 
manufacturer  and  have  it  shipped 
directly  to  an  independent  engine 
assembler.  In  this  case,  the  secondary 
engine  manufacturer  must  state  in  its 
order  that  the  partially  complete  engine 
should  be  labeled  as  being  exempt 
under  40  CFR  1068.240  and  identify  the 
engine  assembler’s  address;  the 
secondary  engine  manufacture  must 
also  provide  instructions  to  the  engine 
assembler.  The  original  engine 
manufacturer  would  label  the  engine  as 
described  in  40  CFR  1068.262, 
identifying  the  replacement-engine 
exemption  as  the  basis  for  shipping  an 
uncertified  engine,  and  ship  the- engine 
directly  to  the  assembler.  The  engine 
assembler  would  complete  the  assembly 
by  applying  the  label  and  otherwise 
following  the  instructions  provided  by 
the  secondary  engine  manufacturer. 

■  140.  Section  1048.605  is  amended  by 
revising  the  section  heading  and 
paragraph  (d)(7)(ii)  to  read  as  follows: 

§  1 048.605  What  provisions  apply  to 
engines  certified  under  the  motor  vehicle 
program? 

***** 

(d)  *  *  * 

(7)  *  *  * 

(ii)  List  the  engine  or  equipment 
models  you  expect  to  produce  under 
this  exemption  in  the  coming  year  and 
describe  your  basis  for  meeting  the  sales 
restrictions  of  paragraph  (d)(3)  of  this 
section. 

***** 

■  141.  Section  1048.610  is  amended  by 
revising  the  section  heading  and 
paragraphs  (d)(7)(ii)  and  (g)  to  read  as 
follows: 
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§  1 048.61 0  What  provisions  apply  to 
vehicles  certified  under  the  motor  vehicle 
program? 

***** 

(d)  *  *  * 

(7)  *  *  * 

(ii)  List  the  equipment  models  you 
expect  to  produce  under  this  exemption 
in  the  coming  year  and  describe  your 
basis  for  meeting  the  sales  restrictions  of 
paragraph  (d)(3)  of  this  section. 
***** 

(g)  Participation  in  averaging,  banking 
and  trading.  Vehicles  adapted  for 
nonroad  use  under  this  section  may 
generate  credits  under  the  ABT 
provisions  in  40  CFR  part  86.  These 
vehicles  must  be  included  in  the 
calculation  of  the  applicable  fleet 
average  in  40  CFR  part  86. 

■  142.  A  new  §  1048.612  is  added  to 
subpart  G  to  read  as  follows: 

§  1048.612  What  is  the  exemption  for 
delegated  final  assembly? 

The  provisions- of  40  CFR  1068.261 
related  to  delegated  final  assembly 
apply  for  engines  certified  under  this 
part  1048,  with  the  following  exceptions 
and  clarifications: 

(a)  The  provisions  related  to  reduced 
auditing  rates  in  40  CFR 
1068.261(d)(3)(iii)  apply  starting  with 
the  2014  model  year. 

(b)  [Reserved] 

■  143.  Section  1048.615  is  revised  to 
read  as  follows: 

§  1 048.61 5  What  are  the  provisions  for 
exempting  engines  designed  for  lawn  and 
garden  applications? 

This  section  is  intended  for  engines 
designed  for  lawn  and  garden 
applications,  but  it  applies  to  any 
engines  meeting  the  criteria  in 
paragraph  (a)  of  this  section. 

(a)  If  an  engine  meets  all  the  following 
criteria,  it  is  exempt  from  the 
requirements  of  this  part: 

(1)  The  engine  must  have  a  nominal 
displacement  of  1000  cc  or  less. 

(2)  The  engine  must  have  a  maximum 
engine  power  at  or  below  30  kW. 

(3)  The  engine  must  be  in  an  engine 
family  that  has  a  valid  certificate  of 
conformity  showing  that  it  meets 
emission  standards  for  Class  II  engines 
under  40  CFR  part  90  or  1054  for  the 
appropriate  model  year. 

(b)  The  only  requirements  or 
prohibitions  from  this  part  that  apply  to 
an  engine  that  meets  the  criteria  in 
paragraph  (a)  of  this  section  are  in  this 
section. 

(c)  If  your  engines  do  not  meet  the 
criteria  listed  in  paragraph  (a)  of  this 
section,  they  will  be  subject  to  the 
provisions  of  this  part.  Introducing 
these  engines  into  commerce  without  a 


valid  exemption  or  certificate  of 
conformity  violates  the  prohibitions  in 
40  CFR  1068.101. 

(d)  Engines  exempted  under  this 
section  are  subject  to  all  the 
requirements  affecting  engines  under  40 
CFR  part  90  or  1054.  The  requirements 
and  restrictions  of  40  CFR  part  90  or 
1054  apply  to  anyone  manufacturing 
these  engines,  anyone  manufacturing 
equipment  that  uses  these  engines,  and 
all  other  persons  in  the  same  manner  as 
if  these  engines  had  a  total  maximum 
engine  power  at  or  below  19  kW. 

■  144.  Section  1048.620  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§  1 048.620  What  are  the  provisions  for 
exempting  large  engines  fueled  by  natural 
gas  or  liquefied  petroleum  gas? 

***** 

■  145.  Section  1048.630  is  revised  to 
read  as  follows: 

§  1 048.630  What  are  the  provisions  for 
exempting  engines  used  solely  for 
competition? 

We  may  grant  you  an  exemption  from 
the  standards  and  requirements  of  this 
part  for  a  new  engine  on  the  grounds 
that  it  is  to  be  used  solely  for 
competition  under  the  provisions  of  40 
CFR  1054.620.  The  requirements  of  this 
part  do  not  apply  to  engines  that  we 
exempt  for  use  solely  for  competition. 

■  146.  Section  1048.635  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 048.635  What  special  provisions  apply 
to  branded  engines? 

***** 

(b)  In  your  application  for 
certification,  identify  the  company 
whose  trademark  you  will  use. 
***** 

■  147.  A  new  §  1048.640  is  added  to 
subpart  G  to  read  as  follows: 

§  1 048.640  What  special  provisions  apply 
for  small-volume  engine  manufacturers? 

This  section  describes  how  we  apply 
the  special  provisions  in  this  part  for 
small-volume  engine  manufacturers. 

(a)  Special  provisions  apply  for  small- 
volume  engine  manufacturers,  as 
illustrated  by  the  following  examples: 

(1)  Waived  requirements  related  to 
torque  broadcasting.  See  §  1048.115. 

(2)  Assigned  deterioration  factors  to 
reduce  testing  burden.  See  §  1048.240. 

(3)  Additional  special  provisions 
apply  for  small-volume  engine  and 
equipment  manufacturers  under  40  CFR 
part  1068.  For  example,  see  40  CFR 
1068.250. 

(b)  If  you  use  any  of  the  provisions  of 
this  part  that  apply  specifically  to  small- 
volume  engine  manufacturers  and  we 


find  that  you  do  not  qualify  to  use  these 
provisions,  we  may  consider  you  to  be 
in  violation  of  the  requirements  that 
apply  for  companies  that  are  not  small- 
volume  engine  manufacturers.  If  you  no 
longer  qualify  as  a  small-volume  engine 
manufacturer  (based  on  increased 
production  volumes  or  other  factors), 
we  will  work  with  you  to  determine  a 
reasonable  schedule  for  complying  with 
additional  requirements  that  apply.  For 
example,  if  you  no  longer  qualify  as  a 
small-volume  engine  manufacturer 
shortly  before  you  certify  your  engines 
for  the  next  model  year,  we  might  allow 
you  to  use  assigned  deterioration  factors 
for  one  more  model  year. 

Subpart  I — [Amended] 

■  148.  Section  1048.801  is  amended  as 
follows: 

■  a.  By  revising  the  definitions  for 
“Aftertreatment” ,  “Constant-speed 
operation”,  “Designated  Compliance 
Officer”,  “Emission-control  system”, 
“Engine  configuration”,  “Low-hour” 
“Maximum  engine  power”,  “Model 
year”,  “New  nonroad  engine”, 
“Noncommercial  fuel”,  “Nonmethane 
hydrocarbon”,  “Official  emission 
result”,  “Owners  manual”,  “Oxides  of 
nitrogen”, “Small-volume  engine 
manufacturer”,  “Steady-state”,  “Total 
hydrocarbon”,  “Total  hydrocarbon 
equivalent”,  and  “Useful  life”. 

■  b.  By  adding  definitions  for  “Alcohol- 
fueled  engine”,  “Days”,  “Engine”,  and 
“Sealed”  in  alphabetical  order. 

§  1 048.801  What  definitions  apply  to  this 
part? 

***** 

Aftertreatment  means  relating  to  a 
catalytic  converter,  particulate  filter,  or 
any  other  system,  component,  or 
technology  mounted  downstream  of  the 
exhaust  valve  (or  exhaust  port)  whose 
design  function  is  to  decrease  emissions 
in  the  engine  exhaust  before  it  is 
exhausted  to  the  environment.  Exhaust- 
gas  recirculation  (EGR),  turbochargers, 
and  oxygen  sensors  are  not 
aftertreatment. 

***** 

Alcohol-fueled  engine  means  an 
engine  that  is  designed  to  run  using  an 
alcohol  fuel.  For  purposes  of  this 
definition,  alcohol  fuels  do  not  include 
fuels  with  a  nominal  alcohol  content 
below  25  percent  by  volume. 
***** 

Constant-speed  operation  has  the 
meaning  given  in  40  CFR  1065.1001. 
***** 

Days  means  calendar  days  unless 
otherwise  specified.  For  example,  where 
we  specify  working  days,  we  mean 
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calendar  days  excluding  weekends  and 
U.S.  national  holidays. 

Designated  Compliance  Officer  means 
the  Manager,  Heavy-Duty  and  Nonroad 
Engine  Group  (6405— J),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460. 

***** 

Emission-control  system  means  any 
device,  system,  or  element  of  design  that 
controls  or  reduces  the  emissions  of 
regulated  pollutants  from  an  engine. 
***** 

Engine  has  the  meaning  given  in  40 
CFR  1068.30.  This  includes  complete 
and  partially  complete  engines. 

Engine  configuration  means  a  unique 
combination  of  engine  hardware  and 
calibration  within  an  engine  family. 
Engines  within  a  single  engine 
configuration  differ  only  with  respect  to 
normal  production  variability  or  factors 
unrelated  to  emissions. 
***** 

Low-hour  means  relating  to  an  engine 
with  stabilized  emissions  and  represents 
the  undeteriorated  emission  level.  This 
would  generally  involve  less  than  125 
hours  of  operation. 
***** 

Maximum  engine  power  has  one  of 
the  following  meanings: 

(1)  For  engines  at  or  below  100  kW, 
maximum  engine  power  has  the 
meaning  given  in  40  CFR  90.3  for  2010 
and  earlier  model  years  and  in  40  CFR 
1054.140  for  2011  and  later  model  years. 

(2)  For  engines  above  100  kW, 
maximum  engine  power  has  the 
meaning  given  in  40  CFR  1039.140. 
***** 

Model  year  means  one  of  the 
following  things: 

(1)  For  freshly  manufactured 
equipment  and  engines  (see  definition 
of  “new  nonroad  engine,”  paragraph 
(1)),  model  year  means  one  of  the 
following: 

(1)  Calendar  year. 

(ii)  Your  annual  new  model 
production  period  if  it  is  different  than 
the  calendar  year. 

This  must  include  January  1  of  the 
calendar  year  for  which  the  model  year 
is  named.  It  may  not  begin  before 
January  2  of  the  previous  calendar  year 
and  it  must  end  by  December  31  of  the 
named  calendar  year. 

(2)  For  an  engine  that  is  converted  to 
a  nonroad  engine  after  being  placed  into 
service  as  a  stationary  engine,  or  being 
certified  and  placed  into  service  as  a 
motor  vehicle  engine,  model  year  means 
the  calendar  year  in  which  the  engine 
was  originally  produced.  For  a  motor 
vehicle  engine  that  is  converted  to  be  a 
nonroad  engine  without  having  been 


certified,  model  year  means  the  calendar 
year  in  which  the  engine  becomes  a  new 
nonroad  engine.  (See  definition  of  “new 
nonroad  engine,”  paragraph  (2)J. 

(3)  For  a  nonroad  engine  excluded 
under  §  1048.5  that  is  later  converted  to 
operate  in  an  application  that  is  not 
excluded,  model  year  means  the 
calendar  year  in  which  the  engine  was 
originally  produced  (see  definition  of 
“new  nonroad  engine,”  paragraph  (3)). 

(4)  For  engines  that  are  not  freshly 
manufactured  but  are  installed  in  new 
nonroad  equipment,  model  year  means 
the  calendar  year  in  which  the  engine  is 
installed  in  the  new  nonroad  equipment 
(see  definition  of  “new  nonroad 
engine,”  paragraph  (4)). 

(5)  For  imported  engines: 

(i)  For  imported  engines  described  in 
paragraph  (5)(i)  of  the  definition  of 
“new  nonroad  engine,”  model  year  has 
the  meaning  given  in  paragraphs  (1) 
through  (4)  of  this  definition. 

(ii)  For  imported  engines  described  in 
paragraph  (5)(ii)  of  the  definition  of 
"new  nonroad  engine,”  model  year 
means  the  calendar  year  in  which  the 
engine  is  modified. 

(iii)  For  imported  engines  described 
in  paragraph  (5)(iii)  of  the  definition  of 
“new  nonroad  engine,”  model  year 
means  the  calendar  year  in  which  the 
engine  is  assembled  in  its  imported 
configuration,  unless  specified 
otherwise  in  this  part  or  in  40  CFR  part 
1068. 

***** 

New  nonroad  engine  means  any  of  the 
following  things: 

(1)  A  freshly  manufactured  nonroad 
engine  for  which  the  ultimate  purchaser 
has  never  received  the  equitable  or  legal 
title.  This  kind  of  engine  might 
commonly  be  thought  of  as  “brand 
new.”  In  the  case  of  this  paragraph  (1), 
the  engine  is  new  from  the  time  it  is 
produced  until  the  ultimate  purchaser 
receives  the  title  or  the  product  is 
placed  into  service,  whichever  comes 
first. 

(2)  An  engine  originally  manufactured 
as  a  motor  vehicle  engine  or  a  stationary 
engine  that  is  later  used  or  intended  to 
be  used  in  a  piece  of  nonroad 
equipment.  In  this  case,  the  engine  is  no 
longer  a  motor  vehicle  or  stationary 
engine  and  becomes  a  “new  nonroad 
engine.”  The  engine  is  no  longer  new 

'  when  it  is  placed  into  nonroad  service. 
This  paragraph  (2)  applies  if  a  motor 
vehicle  engine  or  a  stationary  engine  is 
installed  in  nonroad  equipment,  or  if  a 
motor  vehicle  or  a  piece  of  stationary 
equipment  is  modified  (or  moved)  to 
become  nonroad  equipment. 

(3)  A  nonroad  engine  that  has  been 
previously  placed  into  service  in  an 


application  we  exclude  under  §  1048.5, 
when  that  engine  is  installed  in  a  piece 
of  equipment  that  is  covered  by  this  part 
1048.  The  engine  is  no  longer  new  when 
it  is  placed  into  nonroad  service  covered 
by  this  part  1048.  For  example,  this 
would  apply  to  a  marine-propulsion 
engine  that  is  no  longer  used  in  a 
marine  vessel  but  is  instead  installed  in 
a  piece  of  nonroad  equipment  subject  to 
the  provisions  of  this  part. 

(4)  An  engine  not  covered  by 
paragraphs  (1)  through  (3)  of  this 
definition  that  is  intended  to  be 
installed  in  new  nonroad  equipment. 
This  generally  includes  installation  of 
used  engines  in  new  equipment.  The 
engine  is  no  longer  new  when  the 
ultimate  purchaser  receives  a  title  for 
the  equipment  or  the  product  is  placed 
into  service,  whichever  comes  first. 

(5)  An  imported  nonroad  engine, 
subject  to  the  following  provisions: 

(i)  An  imported  nonroad  engine 
covered  by  a  certificate  of  conformity 
issued  under  this  part  that  meets  the 
criteria  of  one  or  more  of  paragraphs  (1) 
through  (4)  of  this  definition,  where  the 
original  engine  manufacturer  holds  the 
certificate,  is  new  as  defined  by  those 
applicable  paragraphs. 

(ii)  An  imported  engine  covered  by  a 
certificate  of  conformity  issued  under 
this  part,  where  someone  other  than  the 
original  engine  manufacturer  holds  the 
certificate  (such  as  when  the  engine  is 
modified  after  its  initial  assembly),  is  a 
new  nonroad  engine  when  it  is 
imported.  It  is  no  longer  new  when  the 
ultimate  purchaser  receives  a  title  for 
the  engine  or  it  is  placed  into  service, 
whichever  comes  first. 

(iii)  An  imported  nonroad  engine  that 
is  not  covered  by  a  certificate  of 
conformity  issued  under  this  part  at  the 
time  of  importation  is  new.  This 
addresses  uncertified  engines  and 
equipment  initially  placed  into  service 
that  someone  seeks  to  import  into  the 
United  States.  Importation  of  this  kind 
of  engine  (or  equipment  containing  such 
an  engine)  is  generally  prohibited  by  40 
CFR  part  1068.  However,  the 
importation  of  such  an  engine  is  not 
prohibited  if  the  engine  has  a  model 
year  before  2004,  since  it  is  not  subject 
to  standards. 

***** 

Noncommercial  fuel  means  a 
combustible  product  that  is  not 
marketed  as  a  commercial  fuel,  but  is 
used  as  a  fuel  for  nonroad  engines.  For 
example,  this  includes  methane  that  is 
produced  and  released  from  landfills  or 
oil  wells,  or  similar  unprocessed  fuels 
that  are  not  intended  to  meet  any 
otherwise  applicable  fuel  specifications. 
See  §  1048.625  for  provisions  related  to 


X 
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engines  designed  to  burn 
noncommercial  fuels. 
***** 

Nonmethane  hydrocarbon  has  the 
meaning  given  in  40  CFR  1065.1001. 
***** 

Official  emission  result  means  the 
measured  emission  rate  for  an  emission- 
data  engine  on  a  given  duty  cycle  before 
the  application  of  any  deterioration 
factor. 

Owners  manual  means  a  document  or 
collection  of  documents  prepared  by  the 
engine  manufacturer  for  the  owner  or 
operator  to  describe  appropriate  engine 
maintenance,  applicable  warranties,  and 
any  other  information  related  to 
operating  or  keeping  the  engine.  The 
owners  manual  is  typically  provided  to 
the  ultimate  purchaser  at  the  time  of 
sale.  The  owners  manual  may  be  in 
paper  or  electronic  format. 

Oxides  of  nitrogen  has  the  meaning 
given  in  40  CFR  1065.1001. 
***** 

Sealed  has  the  meaning  given  in  40 
CFR  1060.801. 

***** 

Small-volume  engine  manufacturer 
means  a  company  meeting  either  of  the 
following  characteristics: 

(1)  An  engine  manufacturer  with  U.S.- 
directed  production  volumes  of  engines 
subject  to  the  requirements  of  this  part 
totaling  no  more  than  2,000  units  in  any 
year.  This  includes  engines  produced  by 
parent  or  subsidiary  companies. 


(2)  An  engine  manufacturer  with 
fewer  than  200  employees.  This 
includes  any  employees  working  for 
parent  or  subsidiary  companies. 
***** 

Steady-state  has  the  meaning  given  in 
40  CFR  1065.1001. 
***** 

Total  hydrocarbon  has  the  meaning 
given  in  40  CFR  1065.1001.  This 
generally  means  the  combined  mass  of 
organic  compounds  measured  by  the 
specified  procedure  for  measuring  total 
hydrocarbon,  expressed  as  a 
hydrocarbon  with  a  hydrogen-to-carbon 
mass  ratio  of  1.85:1. 

Total  hydrocarbon  equivalent  has  the 
meaning  given  in  40  CFR  1065.1001. 
***** 

Useful  life  means  the  period  during 
which  the  engine  is  designed  to 
properly  function  in  terms  of  reliability 
and  fuel  consumption,  without  being 
remanufactured,  specified  as  a  number 
of  hours  of  operation  or  calendar  years, 
whichever  comes  first.  It  is  the  period 
during  which  a  nonroad  engine  is 
required  to  comply  with  all  applicable 
emission  standards.  See  §  1048.101(g).  If 
an  engine  has  no  hour  meter,  the 
specified  number  of  hours  does  not 
limit  the  period  during  which  an  in-use 
engine  is  required  to  comply  with 
emission  standards  unless  the  degree  of 
service  accumulation  can  be  verified 
separately. 


■  149.  Section  1048.810  is  revised  to 
read  as  follows: 

§  1 048.81 0  What  materials  does  this  part 
reference? 

Documents  listed  in  this  section  have 
been  incorporated  by  reference  into  this 
part.  The  Director  of  the  Federal 
Register  approved  the  incorporation  by 
reference  as  prescribed  in  5  U.S.C. 

552(a)  and  1  CFR  part  51.  Anyone  may 
inspect  copies  at  the  U.S.  EPA,  Air  and 
Radiation  Docket  and  Information 
Center,  1301  Constitution  Ave.,  NW., 
Room  B102,  EPA  West  Building, 
Washington,  DC  20460  or  at  the 
National  Archives  and  Records 
Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030, 
or  go  to:  http://www.archives.gov/ 
federal_register/ 
code_of_federal_regulations/ 
ibr_locations.html. 

(a)  SAE  material.  Table  1  of  this 
section  lists  material  from  the  Society  of 
Automotive  Engineers  that  we  have 
incorporated  by  reference.  The  first 
column  lists  the  number  and  name  of 
the  material.  The  second  column  lists 
the  sections  of  this  part  where  we 
reference  it.  Anyone  may  purchase 
copies  of  these  materials  from  the 
Society  of  Automotive  Engineers,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096  or  http://www.sae.org.  Table  1 
follows: 


Table  1  of  §1048.810— SAE  Materials 


Document  number  and  name 


Part  1048 
reference 


SAE  J2260,  Nonmetallic  Fuel  System  Tubing  with  One  or  More  Layers,  November  2004 


(b)  ISO  material.  Table  2  of  this 
section  lists  material  from  the 
International  Organization  for 
Standardization  that  we  have 
incorporated  by  reference.  The  first 


column  lists  the  number  and  name  of  International  Organization  for 


the  material.  The  second  column  lists 
the  section  of  this  part  where  we 
reference  it.  Anyone  may  purchase 
copies  of  these  materials  from  the 

Table  2  of  §  1048.810— ISO  Materials 


Standardization,  Case  Postale  56, 
CH-1211  Geneva  20,  Switzerland  or 
http://www.iso.org.  Table  2  follows: 


Document  number  and  name 


Part  1048 
reference 
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■  150.  A  new  §  1048.825  is  added  to 
read  as  follows: 

§  1 048.825  What  reporting  and 
recordkeeping  requirements  apply  under 
this  part? 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  approves  the 
reporting  and  recordkeeping  specified 
in  the  applicable  regulations.  The 
following  items  illustrate  the  kind  of 
reporting  and  recordkeeping  we  require 
for  engines  and  equipment  regulated 
under  this  part: 

(a)  We  specify  the  following 
requirements  related  to  engine 
certification  in  this  part  1048: 

(1)  In  §  1048.20  we  require 
manufacturers  of  stationary  engines  to 
label  their  engines  in  certain  cases. 

(2)  In  §  1048.135  we  require  engine 
manufacturers  to  keep  certain  records 
related  to  duplicate  labels  sent  to 
equipment  manufacturers. 

(3)  In  §  1048.145  we  include  various 
reporting  and  recordkeeping 
requirements  related  to  interim 
provisions. 

(4)  In  subpart  C  of  this  part  we 
identify  a  wide  range  of  information 
required  to  certify  engines. 

(5)  In  §§  1048.345  and  1048.350  we 
specify  certain  records  related  to 
production-line  testing. 

(6)  In  §§  1048.420  and  1048.425  we 
specify  certain  records  related  to  in-use 
testing. 

(7)  In  subpart  G  of  this  part  we 
identify  several  reporting  and 
recordkeeping  items  for  making 
demonstrations  and  getting  approval 
related  to  various  special  compliance 
provisions. 

(b)  [Reserved] 

(c)  We  specify  the  following 
requirements  related  to  testing  in  40 
CFR  part  1065: 

(1)  In  40  CFR  1065.2  we  give  an 
overview  of  principles  for  reporting 
information. 

(2)  In  40  CFR  1065.10  and  1065.12  we 
specify  information  needs  for 
establishing  various  changes  to 
published  test  procedures. 

(3)  In  40  CFR  1065.25  we  establish 
basic  guidelines  for  storing  test 
information. 

(4)  In  40  CFR  1065.695  we  identify 
data  that  may  be  appropriate  for 
collecting  during  testing  of  in-use 
engines  using  portable  analyzers. 

(d)  We  specify  the  following 
requirements  related  to  the  general 
compliance  provisions  in  40  CFR  part 
1068: 

(1)  In  40  CFR  1068.5  we  establish  a 
process  for  evaluating  good  engineering 
judgment  related  to  testing  and 
certification. 


(2)  In  40  CFR  1068.25  we  describe 
general  provisions  related  to  sending 
and  keeping  information. 

(3)  In  40  CFR  1068.27  we  require 
manufacturers  to  make  engines  available 
for  our  testing  or  inspection  if  we  make 
such  a  request. 

(4)  In  40  CFR  1068.105  we  require 
equipment  manufacturers  to  keep 
certain  records  related  to  duplicate 
labels  from  engine  manufacturers. 

(5)  In  40  CFR  1068.120  we  specify 
recordkeeping  related  to  rebuilding 
engines. 

(6)  In  40  CFR  part  1068,  subpart  C,  we 
identify  several  reporting  and 
recordkeeping  items  for  making 
demonstrations  and  getting  approval 
related  to  various  exemptions. 

(7)  In  40  CFR  part  1068,  subpart  D,  we 
identify  several  reporting  and 
recordkeeping  items  for  making 
demonstrations  and  getting  approval 
related  to  importing  engines. 

(8)  In  40  CFR  1068.450  and  1068.455 
we  specify  certain  records  related  to 
testing  production-line  engines  in  a 
selective  enforcement  audit. 

(9)  In  40  CFR  1068.501  we  specify 
certain  records  related  to  investigating 
and  reporting  emission-related  defects. 

(10)  In  40  CFR  1068.525  and  1068.530 
we  specify  certain  records  related  to 
recalling  nonconforming  engines. 

Appendix  I — [Reserved] 

■  151.  Appendix  I  to  part  1048  is 
removed  and  reserved. 

PART  1051— CONTROL  OF  EMISSIONS 
FROM  RECREATIONAL  ENGINES  AND 
VEHICLES 

■  152.  The  authority  citation  for  part 
1051  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  A — [Amended] 

■  153.  Section  1051.1  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§  1 051 .1  Does  this  part  apply  for  my 
vehicles  or  engines? 

(a)  *  *  * 

(4)  Offroad  utility  vehicles  with 
engines  with  displacement  less  than  or 
equal  to  1000  cc,  maximum  engine 
power  less  than  or  equal  to  30  kW,  and 
maximum  vehicle  speed  higher  than  25 
miles  per  hour.  Offroad  utility  vehicles 
that  are  subject  to  this  part  are  subject 
to  the  same  requirements  as  ATVs.  This 
means  that  any  requirement  that  applies 
to  ATVs  also  applies  to  these  offroad 
utility  vehicles,  without  regard  to 
whether  the  regulatory  language 
mentions  offroad  utility  vehicles. 
***** 


■  154.  A  new  §  1051.2  is  added  to  read 
as  follows: 

§  1 051 .2  Who  is  responsible  for 
compliance? 

The  regulations  in  this  part  1051 
contain  provisions  that  affect  both 
vehicle  manufacturers  and  others. 
However,  the  requirements  of  this  part 
are  generally  addressed  to  the  vehicle 
manufacturer.  The  term  “you”  generally 
means  the  vehicle  manufacturer,  as 
defined  in  §  1051.801,  especially  for 
issues  related  to  certification  (including 
production-line  testing,  reporting,  etc.). 

■  155.  Section  1051.5  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 051 .5  Which  engines  are  excluded  from 
this  part’s  requirements? 

(a) (1)  You  may  exclude  vehicles  with 
compression-ignition  engines.  See  40 
CFR  parts  89  and  1039  for  regulations 
that  cover  these  engines. 

(2)  Vehicles  with  a  combined  total 
vehicle  dry  weight  under  20.0  kilograms 
are  excluded  from  this  part.  Spark- 
ignition  engines  in  these  vehicles  must 
instead  meet  emission  standards 
specified  in  40  CFR  parts  90  and  1054. 
See  40  CFR  90.103(a)  and  the  definition 
of  handheld  in  40  CFR  1054.801. 

*  *  *  *  * 

■  156.  Section  1051.10  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§1051.10  How  is  this  part  organized? 

This  part  1051  is  divided  into  the 
following  subparts: 
***** 

■  157.  Section  1051.15  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

§  1 051 .1 5  Do  any  other  regulation  parts 
apply  to  me? 

***** 

(b)  Part  1060  of  this  chapter  describes 
standards  and  procedures  that 
optionally  apply  for  controlling 
evaporative  emissions  from  engines 
fueled  by  gasoline  or  other  volatile 
liquid  fuels  and  the  associated  fuel 
systems. 

***** 

■  158.  Section  1051.25  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

§  1 051 .25  What  requirements  apply  when 
installing  certified  engines  in  recreational 
vehicles? 

(a)  If  you  manufacture  recreational 
vehicles  with  engines  certified  under 
§  1051.20,  you  must  certify  your  vehicle 
with  respect  to  the  evaporative  emission 
standards  in  §  1051.110,  but  you  need 
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not  certify  the  vehicle  with  respect  to 
exhaust  emissions  under  this  part.  The 
vehicle  must  nevertheless  meet  all 
emission  standards  with  the  engine 
installed.  You  must  also  label  fuel  tanks 
and  fuel  lines  as  specified  in 
§  1051.135(d). 

*  *  *  *  * 

(c)  If  you  obscure  the  engine  label 
while  installing  the  engine  in  the 
vehicle  such  that  the  label  cannot  be 
read  during  normal  maintenance,  you 
must  place  a  duplicate  label  on  the 
vehicle  as  described  in  40  CFR 
1068.105. 

Subpart  B — [Amended] 

■  159.  Section  1051.103  is  amended  by 
revising  paragraphs  (b)(1),  (b)(2),  and 
(b)(3)  to  read  as  follows: 

§1051.103  What  are  the  exhaust  emission 
standards  for  snowmobiles? 

***** 

(b)  *  *  * 

(1)  Natural  gas-fueled  snowmobiles: 
NMHC  emissions. 

(2)  Alcohol-fueled  snowmobiles: 

THCE  emissions. 

(3)  Other  snowmobiles:  THC 
emissions. 

***** 

■  160.  Section  1051.105  is  amended  by 
revising  paragraphs  (b)(1),  (b)(2),  and 
(b)(3)  to  read  as  follows: 

§  1 051 .1 05  What  are  the  exhaust  emission 
standards  for  off-highway  motorcycles? 

***** 

(b)  *  *  * 

(1)  Natural  gas-fueled  off-highway 
motorcycles:  NMHC  emissions. 

(2)  Alcohol-fueled  off-highway 
motorcycles:  THCE  emissions. 

(3)  Other  off-highway  motorcycles: 
THC  emissions. 

***** 

■  161.  Section  1051.107  is  amended  by 
revising  paragraphs  (b)(1),  (b)(2),  and 
(b)(3)  to  read  as  follows: 

§  1 051 .1 07  What  are  the  exhaust  emission 
standards  for  all-terrain  vehicles  (ATVs)  and 
offroad  utility  vehicles? 

***** 

(b)  *  *  * 

(1)  Natural  gas-fueled  ATVs:  NMHC 
emissions. 

(2)  Alcohol-fueled  ATVs:  THCE 
emissions. 

(3)  Other  ATVs:  THC  emissions. 
***** 

■  162.  Section  1051.110  is  amended  by 
revising  the  introductory  text  and 
adding  paragraph  (c)  to  read  as  follows: 


§  1051.110  What  evaporative  emission 
standards  must  my  vehicles  meet? 

Your  new  vehicles  that  run  on  a 
volatile  liquid  fuel  (such  as  gasoline) 
must  meet  the  emission  standards  of 
this  section  over  their  full  useful  life. 

Note  that  §  1051.245  allows  you  to  use 
design-based  certification  instead  of 
generating  new  emission  data. 
***** 

(c)  You  may  certify  your  fuel  tanks 
and  fuel  lines  under  the  provisions  of  40 
CFR  part  1060.  You  may  also  specify  in 
your  application  for  certification  that 
you  are  using  components  that  have 
been  certified  by  the  component 
manufacturer. 

■  163.  Section  1051.115  is  amended  by 
revising  the  section  heading  and 
introductory  text  to  read  as  follows: 

§  1 051 .115  What  other  requirements 
apply? 

Vehicles  that  are  required  to  meet  the 
emission  standards  of  this  part  must 
meet  the  following  requirements: 
***** 

■  164.  Section  1051.120  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1 051 .1 20  What  emission-related  warranty 
requirements  apply  to  me? 

***** 

(c)  Components  covered.  The 
emission-related  warranty  covers  all 
components  whose  failure  would 
increase  an  engine’s  emissions  of  any 
regulated  pollutant,  including  - 
components  listed  in  40  CFR  part  1068, 
Appendix  I,  and  components  from  any 
other  system  you  develop  to  control 
emissions.  The  emission-related 
warranty  covers  these  components  even 
if  another  company  produces  the 
component.  Your  emission-related 
warranty  does  not  cover  components 
whose  failure  would  not  increase  an 
engine’s  emissions  of  any  regulated 
pollutant. 

***** 

■  165.  Section  1051.125  is  amended  by 
revising  paragraphs  (a)(l)(iii)  and  (d)  to 
read  as  follows: 

§  1 051 .125  What  maintenance  instructions 
must  I  give  to  buyers? 

***** 

(a)  *  *  * 

(1)  *  *  * 

(iii)  You  provide  the  maintenance  free 
of  charge  and  clearly  say  so  in  your 
maintenance  instructions. 
***** 

(d)  Noncritical  emission-related 
maintenance.  Subject  to  the  provisions 
of  this  paragraph  (d),  you  may  schedule 
any  amount  of  emission-related 
inspection  or  maintenance  that  is  not 


covered  by  paragraph  (a)  of  this  section 
(i.e.,  maintenance  that  is  neither 
explicitly  identified  as  critical  emission- 
relatecf  maintenance,  nor  that  we 
approve  as  critical  emission-related 
maintenance).  Noncritical  emission- 
related  maintenance  generally  includes 
changing  spark  plugs,  re-seating  valves, 
or  any  other  emission-related 
maintenance  on  the  components  we 
specify  in  40  CFR  part  1068,  Appendix 
I  that  is  not  covered  in  paragraph  (a)  of 
this  section.  You  must  state  in  the 
owner’s  manual  that  these  steps  are  not 
necessary  to  keep  the  emission-related 
warranty  valid.  If  operators  fail  to  do 
this  maintenance,  this  does  not  allow 
you  to  disqualify  those  vehicles  from  in- 
use  testing  or  deny  a  warranty  claim.  Do 
not  take  these  inspection  or 
maintenance  steps  during  service 
accumulation  on  your  emission-data 
vehicles. 

***** 

■  166.  Section  1051.135  is  amended  to 
read  as  follows: 

■  a.  By  revising  paragraphs  (c)(6),  (c)(7), 
and  (c)(8). 

■  b.  By  adding  a  new  paragraph  (c)(13). 

■  d.  By  removing  and  reserving 
paragraph  (f). 

§  1 051 .1 35  How  must  I  label  and  identify 
the  vehicles  I  produce? 

***** 

(c)  *  *  * 

(6)  State  the  date _pf  manufacture 
[DAY  (optional),  MONTH,  and  YEAR]; 
however,  you  may  omit  this  from  the 
label  if  you  stamp,  engrave,  or  otherwise 
permanently  identify  it  elsewhere  on 
the  vehicle  or  engine,  in  which  case  you 
must  also  describe  in  your  application 
for  certification  where  you  will  identify 
the  date  on  the  vehicle  or  engine. 

(7)  State  the  exhaust  emission 
standards  or  FELs  to  which  the  vehicles 
are  certified  (in  g/km  or  g/kW-hr).  Also, 
state  the  FEL  that  applies  for  the  fuel 
tank  if  it  is  different  than  the  otherwise 
applicable  standard. 

(8)  Identify  the  emission-control 
system.  Use  terms  and  abbreviations  as 
described  in  40  CFR  1068.45.  You  may 
omit  this  information  from  the  label  if 
there  is  not  enough  room  for  it  and  you 
put  it  in  the  owner’s  manual  instead. 
***** 

(13)  Identify  evaporative  emission 
controls  as  specified  in  40  CFR 
1060.135. 

***** 

■  167.  Section  1051.137  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 
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§  1 051 .1 37  What  are  the  consumer  labeling 
requirements? 

Label  every  vehicle  certified  under 
this  part  with  a  removable  hang-tag 
showing  its  emission  characteristics 
relative  to  other  models.  The  label 
should  be  attached  securely  to  the 
vehicle  before  it  is  offered  for  sale  in 
such  a  manner  that  it  would  not  be 
accidentally  removed  prior  to  sale.  Use 
the  applicable  equations  of  this  section 
to  determine  the  normalized  emission 
rate  (NER)  from  the  FEL  for  your 
vehicle.  If  the  vehicle  is  certified 
without  a  family  emission  limit  that  is 
different  than  the  otherwise  applicable 
standard,  use  the  final  deteriorated 
emission  level.  Round  the  resulting 
normalized  emission  rate  for  your 
vehicle  to  one  decimal  place.  If  the 
calculated  NER  value  is  less  than  zero, 
consider  NER  to  be  zero  for  that  vehicle. 
We  may  specify  a  standardized  format 
for  labels.  At  a  minimum,  the  tag  should 
include:  the  manufacturer’s  name, 
vehicle  model  name,  engine  description 
(500  cc  two-stroke  with  DFI),  the  NER, 
and  a  brief  explanation  of  the  scale  (for 
example,  note  that  0  is  the  cleanest  and 
10  is  the  least  clean). 
***** 

■  168.  A  new  §1051.140  is  added  to 
read  as  follows: 

§  1 051 .1 40  What  is  my  vehicle’s  maximum 
engine  power  and  displacement? 

This  section  describes  how  to 
quantify  your  vehicle’s  maximum 
engine  power  and  displacement  for  the 
purposes  of  this  part. 

(a)  An  engine  configuration’s 
maximum  engine  power  is  the 
maximum  brake  power  point  on  the 
nominal  power  curve  for  the  engine 
configuration,  as  defined  in  this  section. 
Round  the  power  value  to  the  nearest 


0.5  kilowatts.  The  nominal  power  curve 
of  an  engine  configuration  is  the 
relationship  between  maximum 
available  engine  brake  power  and 
engine  speed  for  an  engine,  using  the 
mapping  procedures  of  40  CFR  part 
1065,  based  on  the  manufacturer’s 
design  and  production  specifications  for 
the  engine.  This  information  may  also 
be  expressed  by  a  torque  curve  that 
relates  maximum  available  engine 
torque  with  engine  speed. 

(b)  An  engine  configuration’s 
displacement  is  the  intended  swept 
volume  of  the  engine  rounded  to  the 
nearest  cubic  centimeter.  The  swept 
volume  of  the  engine  is  the  producl  of 
the  internal  cross-section  area  of  the 
cylinders,  the  stroke  length,  and  the 
number  of  cylinders.  For  example,  for  a 
one-cylinder  engine  with  a  circylar 
cylinder  having  an  internal  diameter  of 
6.00  cm  and  a  6.25  cm  stroke  length,  the 
rounded  displacement  would  be: 
(l)x(6.00/2) 2  x  (n)  x  (6.25)  =  177  cc. 
Calculate  the  engine’s  intended  swept 
volume  from  the  design  specifications 
for  the  cylinders  using  enough 
significant  figures  to  allow 
determination  of  the  displacement  to 
the  nearest  0.1  cc. 

(c)  The  nominal  power  curve  and 
intended  swept  volume  must  be  within 
the  range  of  the  actual  power  curves  and 
swept  volumes  of  production  engines 
considering  normal  production 
variability.  If  after  production  begins  it 
is  determined  that  either  your  nominal 
power  curve  or  your  intended  swept 
volume  does  not  represent  production 
engines,  we  may  require  you  to  amend 
your  application  for  certification  under 
§1051.225. 

■  169.  Section  1051.145  is  amended  by 
revising  paragraphs  (b)  and  (e)(1)  and 
adding  paragraph  (i)  to  read  as  follows: 


§  1 051 .1 45  What  provisions  apply  only  for 
a  limited  time? 

***** 

(b)  Optional  emission  standards  for 
ATVs.  To  meet  ATV  standards  for 
model  years  before  2014,  you  may  apply 
the  exhaust  emission  standards  by 
model  year  in  paragraph  (b)(1)  of  this 
section  while  measuring  emissions 
using  the  engine-based  test-  procedures 
in  40  CFR  part  1065  instead  of  the 
chassis-based  test  procedures  in  40  CFR 
part  86.  In  model  year  2014  you  may 
apply  this  provision  for  exhaust 
emission  engine  families  representing 
up  to  50  percent  of  your  U.S. -directed 
production  volume.  This  provision  is 
not  available  in  the  2015  or  later-model 
years.  If  you  certify  only  one  ATV 
exhaust  emission  engine  family  in  the 
2014  model  year  this  provision  is 
available  for  that  family  in  the  2014 
model  year. 

(1)  Follow  Table  1  of  this  section  for 
exhaust  emission  standards,  while 
meeting  all  the  other  requirements  of 
§  1051.107.  You  may  use  emission 
credits  to  show  compliance  with  these 
standards  (see  subpart  H  of  this  part). 
You  may  not  exchange  emission  credits 
with  engine  families  meeting  the 
standards  in  §  1051.107(a).  You  may 
also  not  exchange  credits  between 
engine  families  certified  to  the 
standards  for  engines  above  225  cc  and 
engine  families  certified  to  the 
standards  for  engines  below  225  cc.  The 
phase-in  percentages  in  the  table  specify 
the  percentage  of  your  total  U.S.- 
directed  production  that  must  comply 
with  the  emission  standards  for  those 
model  years  (i.e.,  the  percentage 
requirement  does  not  apply  separately 
for  engine  families  above  and  below  225 
cc).  Table  1  follows: 


Table  1  of  §1051.145— -Optional  Exhaust  Emission  Standards  for  ATVs  (g/kW-hr) 


— 

Emission  standards 

Maximum  al¬ 
lowable  family 
emission  limits 

Engine  displacement 

Model  year 

Phase-in 

HC+NOx 

CO 

HC+NOx 

<225  cc  . 

2006  . 

50% 

16.1 

400 

32.2 

2007  and  later  . 

100 

16.1 

400 

32.2 

>225  cc  . 

2006  . 

50 

13.4 

400 

26.8 

2007  and  later  . 

100 

13.4 

400 

26.8 

(2)  Measure  emissions  by  testing  the 
engine  on  a  dynamometer  with  the 
steady-state  duty  cycle  described  in 
Table  2  of  this  section. 

(i)  During  idle  mode,  hold  the  speed 
within  your  specifications,  keep  the 


throttle  fully  closed,  and  keep  engine 
torque  under  5  percent  of  the  peak 
torque  value  at  maximum  test  speed. 

(ii)  For  the  full-load  operating  mode, 
operate  the  engine  at  its  maximum 
fueling  rate. 


(iii)  See  part  1065  of  this  chapter  for 
detailed  specifications  of  tolerances  and 
calculations. 

(iv)  Table  2  follows: 
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Table  2  of  §1051.145— 6-Mode  Duty  Cycle  for  Recreational  Engines 


Mode  No. 

Engine  speed 

(percent  of  maximum  test  speed) 

Torque 
(percent  of 
maximum 
torque  at  test 
speed) 

Minimum  time 
in  mode 
(minutes) 

Weighting  fac¬ 
tors 

1  . 

85  . 

100 

5.0 

0.09 

2  . 

85  . . . ,t . 

75 

5.0 

0.20 

3  . 

85  . 

50 

5.0 

0.29 

4  . 

25 

5.0 

0.30 

5  . 

85  . 

10 

5.0 

0.07 

6 

Idle  . 

0 

5.0 

0.05 

(3)  For  ATVs  certified  to  the  standards 
in  this  paragraph  (b),  use  the  following 
equations  to  determine  the  normalized 
emission  rate  required  by  §  1051.137: 

(i)  For  engines  at  or  above  225  cc,  use 
the  following  equation: 

NER  =  9.898  x  log  (HC+NOx)  -4.898 
Where: 

HC  +  NOx  is  the  sum  of  the  cycle-weighted 
emission  rates  for  hydrocarbons  and 
oxides  of  nitrogen  in  g/kW-hr. 

(ii)  For  engines  below  225  cc,  use  the 
following  equation: 

NER  =  9.898  x  log  [(HC+NOx)  x  0.83] 
-4.898 
Where: 

HC  +  NOx  is  the  sum  of  the  cycle-weighted 
emission  rates  for  hydrocarbons  and 
oxides  of  nitrogen  in  g/kW-hr. 
***** 

(e)  *  *  * 

(1)  Snowmobile.  You  may  use  the  raw 
sampling  procedures  described  in  40 
CFR  part  90  or  91  for  snowmobiles 
subject  to  Phase  1  or  Phase  2  standards. 
***** 

(i)  Delayed  compliance  with  labeling 
requirements.  Before  the  2010  model 
year,  you  may  omit  the  date  of 
manufacture  from  the  emission  control 
information  label  if  you  keep  those 
records  and  provide  them  to  us  upon 
request.  Before  the  2010  model  year, 
you  may  also  omit  the  label  information 
specified  for  evaporative  emission 
controls. 

Subpart  C — [Amended] 

■  170.  Section  1051.201  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 051 .201  What  are  the  general 
requirements  for  obtaining  a  certificate  of 
conformity? 

(a)  You  must  send  us  a  separate 
application  for  a  certificate  of 
conformity  for  each  engine  family.  A 
certificate  of  conformity  is  valid  starting 
with  the  indicated  effective  date,  but  it 
is  not  valid  for  any  production  after 
December  31  of  the  model  year  for 
which  it  is  issued.  No  certificate  will  be 


issued  after  December  31  of  the  model 
year. 

***** 

■  171.  Section  1051.205  is  amended  by 
revising  paragraphs  (b),  (o)(l),  (p),  (t), 
and  (w)  to  read  as  follow's: 

§  1 051 .205  What  must  I  include  in  my 
application? 

***** 

(b)  Explain  how  the  emission  control 
systems  operate.  Describe  the 
evaporative  emission  controls.  Also 
describe  in  detail  all  system 
components  for  controlling  exhaust 
emissions,  including  all  auxiliary 
emission  control  devices  (AECDs)  and 
all  fuel-system  components  you  will 
install  on  any  production  or  test  vehicle 
or  engine.  Identify  the  part  number  of 
each  component  you  describe.  For  this 
paragraph  (b),  treat  as  separate  AECDs 
any  devices  that  modulate  or  activate 
differently  from  each  other.  Include 
sufficient  detail  to  allow  us  to  evaluate 
whether  the  AECDs  are  consistent  with 
the  defeat  device  prohibition  of 
§1051.115. 

***** 

(o)  *  *  * 

(1)  Present  exhaust  emission  data  for 
hydrocarbons  (such  as  NMHC  or  THCE, 
as  applicable),  NOx,  and  CO  on  an 
emission-data  vehicle  to  show  your 
vehicles  meet  the  exhaust  emission 
standards  as  specified  in  subpart  B  of 
this  part.  Show  emission  figures  before 
and  after  applying  deterioration  factors 
for  each  vehicle  or  engine.  If  we  specify 
more  than  one  grade  of  any  fuel  type 
(for  example,  a  summer  grade  and 
winter  grade  of  gasoline),  you  need  to 
submit  test  data  only  for  one  grade 
unless  the  regulations  of  this  part 
specify  otherwise  for  your  engine. 
***** 

(p)  Report  all  test  results,  including 
those  from  invalid  tests  or  from  any 
other  tests,  whether  or  not  they  were 
conducted  according  to  the  test 
procedures  of  subpart  F  of  this  part.  If 
you  measure  CO2,  report  those  emission 
levels  (in  g/kW-hr  or  g/km,  as 


appropriate).  We  may  ask  you  to  send 
other  information  to  confirm  that  your 
tests  were  valid  under  the  requirements 
of  this  part  and  40  CFR  part  1065. 
***** 

(t)  Include  good-faith  estimates  of 
U.S. -directed  production  volumes. 
Include  a  justification  for  the  estimated 
production  volumes  if  they  are 
substantially  different  than  actual 
production  volumes  in  earlier  years  for 
similar  models. 

***** 

(w)  Name  an  agent  for  service  located 
in  the  United  States.  Service  on  this 
agent  constitutes  service  on  you  or  any 
of  your  officers  or  employees  for  any 
action  by  EPA  or  otherwise  by  the 
United  States  related  to  the 
requirements  of  this  part. 

■  172.  Section  1051.220  is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)  to  read  as  follows: 

§  1 051 .220  How  do  I  amend  the 
maintenance  instructions  in  my 
application? 

You  may  amend  your  emission- 
related  maintenance  instructions  after 
you  submit  your  application  for 
certification  as  long  as  the  amended 
instructions  remain  consistent  with  the 
provisions  of  §  1051.125.  You  must  send 
the  Designated  Compliance  Officer  a 
request  to  amend  your  application  for 
certification  for  an  engine  family  if  you 
want  to  change  the  emission-related 
maintenance  instructions  in  a  way  that 
could  affect  emissions.  In  your  request, 
describe  the  proposed  changes  to  the 
maintenance  instructions.  If  operators 
follow  the  original  maintenance 
instructions  rather  than  the  newly 
specified  maintenance,  this  does  not 
allow  you  to  disqualify  those  engines 
from  in-use  testing  or  deny  a  warranty 
claim. 

(a)  If  you  are  decreasing,  replacing,  or 
eliminating  any  specified  maintenance, 
you  may  distribute  the  new 
maintenance  instructions  to  your 
customers  30  days  after  we  receive  your 
request,  unless  we  disapprove  your 
request.  This  would  generally  include 
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replacing  one  maintenance  step  with 
another.  We  may  approve  a  shorter  time 
or  waive  this  requirement. 
***** 

■  173.  Section  1051.225  is  revised  to 
read  as  follows: 

§  1 051 .225  How  do  I  amend  my  application 
for  certification  to  include  new  or  modified 
vehicle  configurations  or  to  change  an 
FEL? 

Before  we  issue  you  a  certificate  of 
conformity,  you  may  amend  your 
application  to  include  new  or  modified 
vehicle  configurations,  subject  to  the 
provisions  of  this  section.  After  we  have 
issued  your  certificate  of  conformity, 
you  may  send  us  an  amended 
application  requesting  that  we  include 
new  or  modified  vehicle  configurations 
within  the  scope  of  the  certificate, 
subject  to  the  provisions  of  this  section. 
You  must  amend  your  application  if  any 
changes  occur  with  respect  to  any 
information  included  in  your 
application. 

(a)  You  must  amend  your  application 
before  you  take  any  of  the  following 
actions: 

(1)  Add  a  vehicle  configuration  to  an 
engine  family.  In  this  case,  the  vehicle 
configuration  added  must  be  consistent 
with  other  vehicle  configurations  in  the 
engine  family  with  respect  to  the  criteria 
listed  in  §1051.230. 

(2)  Change  a  vehicle  configuration 
already  included  in  an  engine  family  in 
a  way  that  may  affect  emissions,  or 
change  any  of  the  components  you 
described  in  your  application  for 
certification.  This  includes  production 
and  design  changes  that  may  affect 
emissions  any  time  during  the  engine’s 
lifetime. 

(3)  Modify  an  FEL  for  an  engine 
family,  as  described  in  paragraph  (f)  of 
this  section. 

(b)  To  amend  your  application  for 
certification,  send  the  Designated 
Compliance  Officer  the  following 
information: 

(1)  Describe  in  detail  the  addition  or 
change  in  the  vehicle  model  or 
configuration  you  intend  to  make. 

(2)  Include  engineering  evaluations  or 
data  showing  that  the  amended  engine 
family  complies  with  all  applicable 
requirements.  You  may  do  this  by 
showing  that  the  original  emission-data 
vehicle  is  still  appropriate  for  showing 
that  the  amended  family  complies  with 
all  applicable  requirements. 

(3)  If  the  original  emission-data 
vehicle  for  the  engine  family  is  not 
appropriate  to  show  compliance  for  the 
new  or  modified  vehicle  configuration, 
include  new  test  data  showing  that  the 
new  or  modified  vehicle  configuration 
meets  the  requirements  of  this  part. 


(c)  We  may  ask  for  more  test  data  or 
engineering  evaluations.  You  must  give 
us  these  within  30  days  after  we  request 
them. 

(d)  For  engine  families  already 
covered  by  a  certificate  of  conformity, 
we  will  determine  whether  the  existing 
certificate  of  conformity  covers  your 
new  or  modified  vehicle  configuration. 
You  may  ask  for  a  hearing  if  we  deny 
your  request  (see  §  1051.820). 

(e)  For  engine  families  already 
covered  by  a  certificate  of  conformity, 
you  may  start  producing  the  new  or 
modified  vehicle  configuration  anytime 
after  you  send  us  your  amended 
application,  before  we  make  a  decision 
under  paragraph  (d)  of  this  section. 
However,  if  we  determine  that  the 
affected  vehicles  do  not  meet  applicable 
requirements,  we  will  notify  you  to 
cease  production  of  the  vehicles  and 
may  require  you  to  recall  the  vehicles  at 
no  expense  to  the  owner.  Choosing  to 
produce  vehicles  under  this  paragraph 
(e)  is  deemed  to  be  consent  to  recall  all 
vehicles  that  we  determine  do  not  meet 
applicable  emission  standards  or  other 
requirements  and  to  remedy  the 
nonconformity  at  no  expense  to  the 
owner.  If  you  do  not  provide 
information  required  under  paragraph 
(c)  of  this  section  within  30  days  after 
we  request  it,  you  must  stop  producing 
the  new  or  modified  vehicle 
configuration. 

(f)  You  may  ask  us  to  approve  a 
change  to  your  FEL  in  certain  cases  after 
the  start  of  production.  The  changed 
FEL  may  not  apply  to  vehicles  you  have 
already  introduced  into  commerce, 
except  as  described  in  this  paragraph  (f). 
If  we  approve  a  changed  FEL  after  the 
start  of  production,  you  must  include 
the  new  FEL  on  the  emission  control 
information  label  for  all  vehicles 
produced  after  the  change.  You  may  ask 
us  to  approve  a  change  ta  your  FEL  in 
the  following  cases: 

(1)  You  may  ask  to  raise  your  FEL  for 
your  engine  family  at  any  time.  In  your 
request,  you  must  show  that  you  will 
still  be  able  to  meet  the  emission 
standards  as  specified  in  subparts  B  and 
H  of  this  part.  If  you  amend  your 
application  by  submitting  new  test  data 
to  include  a  newly  added  or  modified 
vehicle,  as  described  in  paragraph  (b)(3) 
of  this  section,  use  the  appropriate  FELs 
with  corresponding  production  volumes 
to  calculate  your  average  emission  level 
for  the  model  year,  as  described  in 
subpart  H  of  this  part.  In  all  other 
circumstances,  you  must  use  the  higher 
FEL  for  the  entire  family  to  calculate 
your  average  emission  level  under 
subpart  H  of  this  part. 

(2)  You  may  ask  to  lower  the  FEL  for 
your  engine  family  only  if  you  have  test 


data  from  production  engines  showing 
that  the  engines  have  emissions  below 
the  proposed  lower  FEL.  The  lower  FEL 
applies  only  to  engines  you  produce 
after  we  approve  the  new  FEL.  Use  the 
appropriate  FELs  with  corresponding 
production  volumes  to  calculate  your 
average  emission  level  for  the  model 
year,  as  described  in  subpart  H  of  this 
part. 

■  174.  Section  1051.230  is  amended  by 
revising  the  paragraphs  (a),  (b)(8),  and 
(e)(1)  to  read  as  follows: 

§  1 051 .230  How  do  I  select  engine 
families? 

(a)  For  purposes  of  certification, 
divide  your  product  line  into  families  of 
vehicles  as  described  in  this  section. 
Except  as  specified  in  paragraph  (f)  of 
this  section,  you  must  have  separate 
engine  families  for  meeting  exhaust  and 
evaporative  emissions.  Your  engine 
family  is  limited  to  a  single  model  year. 

(b)  *  *  * 

(8)  Numerical  level  of  the  emission 
standards  that  apply  to  the  vehicle.  For 
example,  an  engine  family  may  not 
include  vehicles  certified  to  different 
family  emission  limits,  though  you  may 
change  family  emission  limits  without 
recertifying  as  specified  in  §  1051.225. 
***** 

(e)  *  *  * 

(1)  In  unusual  circumstances,  you 
may  group  such  vehicles  in  the  same 
engine  family  if  you  show  that  their 
emission  characteristics  during  the 
useful  life  will  be  similar. 
***** 

■  175.  Section  1051.235  is  amended  by 
revising  paragraphs  (c)(4),  (d)(1) 
introductory  text,  and  (d)(l)(i)  to  read  as 
follows: 

§  1 051 .235  What  emission  testing  must  I 
perform  for  my  application  for  a  certificate 
of  conformity? 

***** 

(c)  *  *  * 

(4)  Before  we  test  one  of  your  vehicles 
or  engines,  we  may  calibrate  it  within 
normal  production  tolerances  for 
anything  we  do  not  consider  an 
adjustable  parameter.  For  example,  this 
would  apply  where  we  determine  that 
an  engine  parameter  is  not  an  adjustable 
parameter  (as  defined  in  §  1051.801)  but 
that  it  is  subject  to  production 
variability. 

(d)  *  *  * 

(1)  You  may  ask  to  use  carryover 
emission  data  from  a  previous  model 
year  instead  of  doing  new  tests,  but  only 
if  all  the  following  are  true: 

(i)  The  engine  family  from  the 
previous  model  year  differs  from  the 
current  engine  family  only  with  respect 
to  model  year  or  other  characteristics 
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unrelated  to  emissions.  You  may  also 
ask  to  add  a  configuration  subject  to 
§1051.225. 

***** 

■  176.  Section  1051.240  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)(1)  to 
read  as  follows: 

§  1 051 .240  How  do  I  demonstrate  that  my 
engine  family  complies  with  exhaust 
emission  standards? 

(a)  For  purposes  of  certification,  your 
engine  family  is  considered  in 
compliance  with  the  applicable 
numerical  exhaust  emission  standards 
in  subpart  B  of  this  part  if  all  emission- 
data  vehicles  representing  that  family 
have  test  results  showing  deteriorated 
emission  levels  at  or  below  these 
standards.  This  includes  all  test  points 
over  the  course  of  the  durability 
demonstration.  (Note:  if  you  participate 
in  the  ABT  program  in  subpart  H  of  this 
part,  your  FELs  are  considered  to  he  the 
applicable  emission  standards  with 
which  you  must  comply.) 

(b)  Your  engine  family  is  deemed  not 
to  comply  if  any  emission-data  vehicle 
representing  that  family  has  test  results 
showing  a  deteriorated  emission  level 
for  any  pollutant  that  is  above  an 
applicable  FEL  or  emission  standard. 

This  includes  all  test  points  over  the 
course  of  the  durability  demonstration. 

(c)  *  *  * 

(1)  For  vehicles  that  use 
aftertreatment  technology,  such  as 
catalytic  converters,  use  a  multiplicative 
deterioration  factor  for  exhaust 
emissions.  A  multiplicative 
deterioration  factor  is  the  ratio  of 
exhaust  emissions  at  the  end  of  the 
useful  life  and  exhaust  emissions  at  the 
low-hour  test  point.  In  these  cases, 
adjust  the  official  emission  results  for 
each  tested  vehicle  or  engine  at  the 
selected  test  point  by  multiplying  the 
measured  emissions  by  the  deterioration 
factor.  If  the  factor  is  less  than  one,  use 
one.  Multiplicative  deterioration  factors 
must  be  specified  to  three  significant 
figures. 

***** 

■  177.  Section  1051.243  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (b)(6)  and  (c)(1)  to  read  as 
follows: 

§  1 051 .243  How  do  I  determine 
deterioration  factors  from  exhaust 
durability  testing? 

This  section  describes  how  to 
determine  deterioration  factors,  either 
with  pre-existing  test  data  or  with  new 
emission  measurements. 
***** 

(b)  *  *  * 

(6)  You  may  use  other  testing  methods 
to  determine  deterioration  factors, 


consistent  with  good  engineering 
judgment,  as  long  as  we  approve  those 
methods  in  advance. 

(c)  *  *  * 

(1)  If  you  determine  your 
deterioration  factors  based  on  test  data 
from  a  different  engine  family,  explain 
why  this  is  appropriate  and  include  all 
the  emission  measurements  on  which 
you  base  the  deterioration  factor. 
***** 

■  178.  Section  1051.245  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  1 051 .245  How  do  I  demonstrate  that  my 
engine  family  complies  with  evaporative 
emission  standards? 

***** 

(e)  You  may  demonstrate  for 
certification  that  your  engine  family 
complies  with  the  evaporative  emission 
standards  by  demonstrating  that  you  use 
the  following  control  technologies: 

(1)  For  certification  to  the  standards 
specified  in  §  1051.110(a)  with  the 
control  technologies  shown  in  the 
following  table: 


Table  1  of  §  1051.245— Design-cer¬ 
tification  Technologies  for 
Controlling  Tank  Permeation 


If  the  tank  permeability  con¬ 
trol  technology  is  .  .  . 

Then  you  may 
design-certify 
with  a  tank 
emission  level 
of .  .  . 

(i)  A  metal  fuel  tank  with  no 
non-metal  gaskets  or  with 
gaskets  made  from  a  low- 
permeability  material. 

1 .5  g/m2/day. 

(ii)  A  metal  fuel  tank  with 
non-metal  gaskets  with  an 
exposed  surface  area  of 
1000  mm2  or  less. 

1 .5  g/m2/day. 

(2)  For  certification  to  the  standards 
specified  in  §  1051.110(b)  with  the 
control  technologies  shown  in  the 
following  table: 

Table  2  of  §  1051.245— Design-cer¬ 
tification  Technologies  for 
Controlling  Fuel-line  Perme- 


ATlON 

If  the  fuel-line  permeability 
control  technology  is  .  .  . 

Then  you  may 
design-certify 
with  a  fuel  line 
permeation 
emission  level 
of .  .  . 

(i)  Hose  meeting  the  speci¬ 
fications  for  Low  Emission 
Fuel  Lines  as  described  in 

40  CFR  1048.105. 

15  g/m2/day. 

Table  2  of  §1051.245— Design-cer¬ 
tification  Technologies  for 
Controlling  Fuel-line  Perme¬ 
ation — Continued 


If  the  fuel-line  permeability 
control  technology  is  .  .  . 

Then  you  may 
design-certify 
with  a  fuel  line 
permeation 
emission  level 
of .  .  . 

(ii)  Hose  meeting  the  R11-A 
or  R12  permeation  speci¬ 
fications  in  SAE  J30  as  de¬ 
scribed  in  40  CFR 

1060.810. 

1 5  g/m2/day. 

■  179.  Section  1051.250  is  amended  as 
follows: 

■  a.  By  removing  paragraph  (d). 

■  b.  By  redesignating  paragraphs  (a) 
through  (c)  as  paragraphs  (b)  through 

(d),  respectively. 

■  c.  By  adding  a  new  paragraph  (a). 

■  d.  By  revising  the  newly  redesignated 
paragraph  (c). 

§  1 051 .250  What  records  must  I  keep  and 
make  available  to  EPA? 

(a)  Send  the  Designated  Compliance 
Officer  information  related  to  your  U.S.- 
directed  production  volumes  as 
described  in  §  1051.345.  In  addition, 
within  45  days  after  the  end  of  the 
model  year,  you  must  send  us  a  report 
describing  information  about  vehicles 
you  produced  during  the  model  year  as 
follows: 

(1)  State  the  total  production  volume 
for  each  engine  family  that  is  not  subject 
to  reporting  under  §  1051.345. 

(2)  State  the  total  production  volume 
for  any  engine  family  for  which  you 
produce  vehicles  after  completing  the 
reports  required  in  §  1051.345. 

(3)  For  production  volumes  you  report 
under  this  paragraph  (a),  identify 
whether  or  not  the  figures  include 
California  sales.  Include  a  separate 
count  of  production  volumes  for 
California  sales  if  those  figures  are 
available. 

***** 

(c)  Keep  data  from  routine  emission 
tests  (such  as  test  cell  temperatures  and 
relative  humidity  readings)  for  one  year 
after  we  issue  the  associated  certificate 
of  conformity.  Keep  all  other 
information  specified  in  this  section  for 
eight  years  after  we  issue  your 
certificate. 

***** 

Subpart  D — [Amended] 

■  180.  Section  1051.301  is  amended  by 
revising  paragraphs  (a),  (c),  (d),  (e),  and 
(h)  introductory  text  to  read  as  follows: 
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§  1 051 .301  When  must  I  test  my 
production-line  vehicles  or  engines? 

(a)  If  you  produce  vehicles  that  are 
subject  to  the  requirements  of  this  part, 
you  must  test  them  as  described  in  this 
subpart,  except  as  follows: 

(1)  Small-volume  manufacturers  may 
omit  testing  under  this  subpart. 

(2)  We  may  exempt  engine  families 
with  a  projected  U.S. -directed 
production  volume  below  150  units 
from  routine  testing  under  this  subpart. 
Request  this  exemption  in  your 
application  for  certification  and  include 
your  basis  for  projecting  a  production 
volume  below  150  units.  We  will 
approve  your  request  if  we  agree  that 
you  have  made  good-faith  estimates  of 
your  production  volumes.  Your 
exemption  is  approved  when  we  grant 
your  certificate.  You  must  promptly 
notify  us  if  your  actual  production 
exceeds  150  units  during  the  model 
year.  If  you  exceed  the  production  limit 
or  if  there  is  evidence  of  a 
nonconformity,  we  may  require  you  to 
test  production-line  engines  under  this 
subpart,  or  under  40  CFR  part  1068, 
subpart  E,  even  if  we  have  approved  an 
exemption  under  this  paragraph  (a)(2). 

*  *  *  *  * 

(c)  Other  regulatory  provisions 
authorize  us  to  suspend,  revoke,  or  void 
your  certificate  of  conformity,  or  order 
recalls  for  engine  families,  without 
regard  to  whether  they  have  passed 
these  production-line  testing 
requirements.  The  requirements  of  this 
subpart  do  not  affect  our  ability  to  do 
selective  enforcement  audits,  as 
described  in  part  1068  of  this  chapter. 
Individual  vehicles  and  engines  in 
families  that  pass  these  production-line 
testing  requirements  must  also  conform 
to  all  applicable  regulations  of  this  part 
and  part  1068  of  this  chapter. 

(d)  You  may  use  alternate  programs 
for  testing  production-line  vehicles  or 
engines  in  the  following  circumstances: 

(1)  You  may  use  analyzers  and 
sampling  systems  that  meet  the  field- 
testing  requirements  of  40  CFR  part 
1065,  subpart  J,  but  not  the  otherwise 
applicable  requirements  in  40  CFR  part 
1065  for  laboratory  testing,  to 
demonstrate  compliance  with  emission 
standards  if  you  double  the  minimum 
sampling  rate  specified  in  §  1054.310(b). 
Use  measured  test  results  to  determine 
whether  vehicles  or  engines  comply 
with  applicable  standards  without 
applying  a  measurement  allowance. 

This  alternate  program  does  not  require 
prior  approval  but  we  may  disallow  use 
of  this  option  where  we  determine  that 
use  of  field-grade  equipment  would 
prevent  you  from  being  able  to 
demonstrate  that  your  vehicles  or 


engines  are  being  produced  to  conform 
to  the  specifications  in  your  application 
for  certification. 

(2)  You  may  ask  to  use  another 
alternate  program  for  testing 
production-line  vehicles  or  engines.  In 
your  request,  you  must  show  us  that  the 
alternate  program  gives  equal  assurance 
that  your  products  meet  the 
requirements  of  this  part.  We  may  waive 
some  or  all  of  this  subpart’s 
requirements  if  we  approve  your 
alternate  approach.  For  example,  in 
certain  circumstances  you  may  be  able 
to  give  us  equal  assurance  that  your 
products  meet  the  requirements  of  this 
part  by  using  less  rigorous  measurement 
methods  if  you  offset  that  by  increasing 
the  number  of  test  vehicles  or  engines. 

(e)  If  you  certify  an  engine  family  with 
carryover  emission  data,  as  described  in 
§  1051.235(d),  and  these  equivalent 
engine  families  consistently  pass  the 
production-line  testing  requirements 
over  the  preceding  two-year  period,  you 
may  ask  for  a  reduced  testing  rate  for 
further  production-line  testing  for  that 
family.  The  minimum  testing  rate  is  one 
vehicle  or  engine  per  engine  family.  If 
we  reduce  your  testing  rate,  we  may 
limit  our  approval  to  any  number  of 
model  years.  In  determining  whether  to 
approve  your  request,  we  may  consider 
the  number  of  vehicles  or  engines  that 
have  failed  the  emission  tests. 

*  *  *  *  * 

(h)  Vehicles  certified  to  the  following 
standards  are  exempt  from  the 
production-line  testing  requirements  of 
this  subpart  if  no  engine  families  in  the 
averaging  set  have  family  emission 
limits  that  are  different  than  the 
otherwise  applicable  standard: 

*  *  *  *  * 

■  181.  Section  1051.305  is  amended  by 
adding  introductory  text  and  revising 
paragraphs  (d)  and  (g)  to  read  as  follows: 

§  1 051 .305  How  must  I  prepare  and  test  my 
production-line  vehicles  or  engines? 

This  section  describes  how  to  prepare 
and  test  production-line  vehicles  or 
engines.  Test  the  engine  if  your  vehicle 
is  certified  to  g/kW-hr  standards; 
otherwise  test  the  vehicle.  You  must 
assemble  the  test  vehicle  or  engine  in  a 
way  that  represents  the  assembly 
procedures  for  other  vehicles  or  engines 
in  the  engine  family.  You  must  ask  us 
to  approve  any  deviations  from  your 
normal  assembly  procedures  for  other 
production  vehicles  or  engines  in  the 
engine  family. 

***** 

(d)  Setting  adjustable  parameters. 
Before  any  test,  we  may  require  you  to 
adjust  any  adjustable  parameter  to  any 


setting  within  its  physically  adjustable 
range. 

(1)  We  may  require  you  to  adjust  idle 
speed  outside  the  physically  adjustable 
range  as  needed,  but  only  until  the 
vehicle  or  engine  has  stabilized 
emission  levels  (see  paragraph  (e)  of  this 
section).  We  may  ask  you  for 
information  needed  to  establish  an 
alternate  minimum  idle  speed. 

(2)  We  may  specify  adjustments 
within  the  physically  adjustable  range 
by  considering  their  effect  on  emission 
levels.  We  may  also  consider  how  likely 
it  is  that  someone  will  make  such  an 
adjustment  with  in-use  vehicles. 

(3)  We  may  specify  an  air-fuel  ratio 
within  the  adjustable  range  specified  in 
§  1051.115(d). 

***** 

(g)  Retesting  after  invalid  tests.  You 
may  retest  a  vehicle  or  engine  if  you 
determine  an  emission  test  is  invalid 
under  subpart  F  of  this  part.  Explain  in 
your  written  report  reasons  for 
invalidating  any  test  and  the  emission 
results  from  all  tests.  If  we  determine 
that  you  improperly  invalidated  a  test, 
we  may  require  you  to  ask  for  our 
approval  for  future  testing  before 
substituting  results  of  the  new  tests  for 
invalid  ones. 

■  182.  Section  1051.310  is  amended  by 
revising  paragraphs  (a),  (b),  (c) 
introductory  text,  (c)(2),  (f),  (g),  and  (h) 
to  read  as  follows: 

§  1 051 .31 0  How  must  I  select  vehicles  or 
engines  for  production-line  testing? 

(a)  Test  engines  from  each  engine 
family  as  described  in  this  section  based 
on  test  periods,  as  follows: 

(1)  For  engine  families  with  projected 
U.S. -directed  production  volume  of  at 
least  1,600,  the  test  periods  are. 
consecutive  quarters  (3  months). 
However,  if  your  annual  production 
period  is  less  than  12  months  long,  you 
may  take  the  following  alternative 
approach  to  define  quarterly  test 
periods: 

(1)  If  your  annual  production  period  is 
120  days  or  less,  the  whole  model  year 
constitutes  a  single  test  period. 

(ii)  If  your  annual  production  period 
is  121  to  210  days,  divide  the  annual 
production  period  evenly  into  two  test 
periods. 

(iii)  If  your  annual  production  period 
is  211  to  300  days,  divide  the  annual 
production  period  evenly  into  three  test 
periods. 

(iv)  If  your  annual  production  period 
is  301  days  or  longer,  divide  the  annual 
production  period  evenly  into  four  test 
periods. 

(2)  For  engine  families  with  projected 
U.S. -directed  production  volume  below 
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1,600,  the  whole  model  year  constitutes 
a  single  test  period. 

(b)  Early  in  each  test  period,  randomly 
select  and  test  an  engine  from  the  end 
of  the  assembly  line  for  each  engine 
family. 

(1)  In  the  first  test  period  for  newly 
certified  engines,  randomly  select  and 
test  one  more  engine.  Then,  calculate 
the  required  sample  size  for  the  model 
year  as  described  in  paragraph  (c)  of  this 
section. 

(2)  In  later  test  periods  of  the  same 
model  year,  combine  the  new  test  result 
with  all  previous  testing  in  the  model 
year.  Then,  calculate  the  required 
sample  size  for  the  model  year  as 
described  in  paragraph  (c)  of  this 
section. 

(3)  In  the  first  test  period  for  engine 
families  relying  on  previously  submitted 
test  data,  combine  the  new  test  result 
with  the  last  test  result  from  the 
previous  model  year.  Then,  calculate 
the  required  sample  size  for  the  model 
year  as  described  in  paragraph  (c)  of  this 
section.  Use  the  last  test  result  from  the 
previous  model  year  only  for  this  first 
calculation.  For  all  subsequent 
calculations,  use  only  results  from  the 
current  model  year. 

(c)  Calculate  the  required  sample  size 
for  each  engine  family.  Separately 
calculate  this  figure  for  HC,  NOx  (or  HC 
+  NOx),  and  CO.  The  required  sample 
size  is  the  greater  of  these  calculated 
values.  Use  the  following  equation: 


N  = 


(t95  -o) 
(x  -STD) 


+  1 


Where: 

N  =  Required  sample  size  for  the  model  year, 
tgs  =  95%  confidence  coefficient,  which 
depends  on  the  number  of  tests 
completed,  n,  as  specified  in  the  table  in 
paragraph  (c)(1)  of  this  section.  It  defines 
95%  confidence  intervals  for  a  one-tail 
distribution. 

o  =  Test  sample  standard  deviation  (see 
paragraph  (c)(2)  of  this  section), 
x  =  Mean  of  emission  test  results  of  the 
sample. 

STD  =  Emission  standard  (or  family  emission 
limit,  if  applicable). 
***** 


(2)  Calculate  the  standard  deviation, 
a,  for  the  test  sample  using  the 
following  formula: 


CT  = 


y(X,-x)2  * 
^  (n  —  1) 


Where: 

X;  =  Emission  test  result  for  an  individual 
vehicle  or  engine. 


n  =  The  number  of  tests  completed  in  an 
engine  family. 

***** 

(f)  Distribute  the  remaining  tests 
evenly  throughout  the  rest  of  the  year. 
You  may  need  to  adjust  your  schedule 
for  selecting  vehicles  or  engines  if  the 
required  sample  size  changes.  If  your 
scheduled  quarterly  testing  for  the 
remainder  of  the  model  year  is  sufficient 
to  meet  the  calculated  sample  size,  you 
may  wait  until  the  next  quarter  to  do 
additional  testing.  Continue  to 
randomly  select  vehicles  or  engines 
from  each  engine  family. 

(g)  Continue  testing  until  one  of  the 
following  things  happens: 

(1)  After  completing  the  minimum 
number  of  tests  required  in  paragraph 
(b)  of  this  section,  the  number  of  tests 
completed  in  an  engine  family,  n,  is 
greater  than  the  required  sample  size,  N„ 
and  the  sample  mean,  x,  is  less  than  or 
equal  to  the  emission  standard.  For 
example,  if  N  =  5.1  after  the  fifth  test, 
the  sample-size  calculation  does  not 
allow  you  to  stop  testing. 

(2)  The  engine  family  does  not 
comply  according  to  §  1051.315.  • 

(3)  You  test  30  vehicles  or  engines 
from  the  engine  family. 

(4)  You  test  one  percent  of  your 
projected  annual  U.S. -directed 
production  volume  for  the  engine 
family,  rounded  to  the  nearest  whole 
number.  Do  not  count  a  vehicle  or 
engine  under  this  paragraph  (g)(4)  if  it 
fails  to  meet  an  applicable  emission 
standard. 

(5)  You  choose  to  declare  that  the 
engine  family  does  not  comply  with  the 
requirements  of  this  subpart. 

(h)  If  the  sample-size  calculation 
allows  you  to  stop  testing  for  one 
pollutant  but  not  another,  you  must 
continue  measuring  emission  levels  of 
all  pollutants  for  any  additional  tests 
required  under  this  section.  However, 
you  need  not  continue  making  the 
calculations  specified  in  this  subpart  for 
the  pollutant  for  which  testing  is  not 
required.  This  paragraph  (h)  does  not 
affect  the  number  of  tests  required 
under  this  section,  the  required 
calculations  in  §  1051.315,  or  the 
remedial  steps  required  under 
§1051.320. 

***** 

■  183.  Section  1051.315  is  amended  by 
revising  paragraphs  (a),  (b),  and  (g)  to 
read  as  follows: 

§  1 051 .315  How  do  I  know  when  my  engine 
family  fails  the  production-line  testing 
requirements? 

***** 

(a)  Calculate  your  test  results  as 
follows: 


(1)  Initial  and  final  test  results. 
Calculate  and  round  the  test  results  for 
each  vehicle  or  engine.  If  you  do  several 
tests  on  a  vehicle  or  engine,  calculate 
the  initial  results  for  each  test,  then  add 
all  the  test  results  together  and  divide 
by  the  number  of  tests.  Round  this  final 
calculated  value  for  the  final  test  results 
on  that  vehicle  or  engine. 

(2)  Final  deteriorated  test  results. 

Apply  the  deterioration  factor  for  the 
engine  family  to  the  final  test  results 
(see  §1051. 240(c)). 

(3)  Round  deteriorated  test  results. 
Round  the  results  to  the  number  of 
decimal  places  in  the  emission  standard 
expressed  to  one  more  decimal  place. 

(b)  Construct  the  following  CumSum 
Equation  for  each  engine  family  for  HC, 
NOx  (HC  +  NOx),  and  CO  emissions: 

Ci  =  Max  [0  or  Cj  _  i  +  X;  -  (STD  +  0.25 
xct)] 

Where: 

Cj  =  The  current  CumSum  statistic. 

Cj_  i  =  The  previous  CumSum  statistic.  For 
the  first  test,  the  CumSum  statistic  is  0 
(i.e.,  Ci  =  0). 

X,  =  The  current  emission  test  result  for  an 
individual  vehicle  or  engine. 

STD  =  Emission  standard  (or  family  emission 
limit,  if  applicable). 
***** 

(g)  If  the  CumSum  statistic  exceeds 
the  Action  Limit  in  two  consecutive 
tests,  the  engine  family  fails  the 
production-line  testing  requirements  of 
this  subpart.  Tell  us  within  ten  working 
days  if  this  happens.  You  may  request 
to  amend  the  application  for 
certification  to  raise  the  FEL  of  the 
engine  family  as  described  in 
§  1051.225(f). 

***** 

■  184.  Section  1051.320  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  1 051 .320  What  happens  if  one  of  my 
production-line  vehicles  or  engines  fails  to 
meet  emission  standards? 

(a)  *  *  * 

(2)  Include  the  test  results  and 
describe  the  remedy  for  each  engine  in 
the  written  report  required  under 
§  1051.345. 

***** 

■  185.  Section  1051.325  is  amended  by 
revising  the  section  heading  and 
paragraphs  (c)  and  (e)  to  read  as  follows: 

§  1 051 .325  What  happens  if  an  engine 
family  fails  the  production-line  testing 
requirements? 

***** 

(c)  Up  to  15  days  after  we  suspend  the 
certificate  for  an  engine  family,  you  may 
ask  for  a  hearing  (see  §  1051.820).  If  we  • 
agree  before  a  hearing  occurs  that  we 
used  erroneous  information  in  deciding 
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to  suspend  the  certificate,  we  will 
reinstate  the  certificate. 

*  k  *  *  k 


■  187.  Section  1051.350  is  amended  by 
revising  paragraphs  (b),  (e),  and  (f)  to 
read  as  follows: 


(e)  You  may  request  to  amend  the  . 
application  for  certification  to  raise  the 
FEL  of  the  engine  family  before  or  after 
we  suspend  your  certificate  as  described 
in  §  1051.225(f).  We  will  approve  your 
request  if  it  is  clear  that  you  used  good 
engineering  judgment  in  establishing 
the  original  FEL. 

■  186.  Section  1051.345  is  amended  as 
follows: 

■  a.  By  removing  the  introductory  text. 

■  b.  By  revising  paragraphs  (a)(4),  (a)(6), 
and  (a)(8). 

■  c.  By  revising  paragraphs  (b)  and  (c). 

§  1 051 .345  What  production-line  testing 
records  must  I  send  to  EPA? 

(а)  *  *  * 

(4)  Describe  each  test  vehicle  or 
engine,  including  the  engine  family’s 
identification  and  the  vehicle’s  model 
year,  build  date,  model  number, 
identification  number,  and  number  of 
hours  of  operation  before  testing. 
**.*** 

(б)  Provide  the  test  number;  the  date, 
time  and  duration  of  testing;  test 
procedure;  all  initial  test  results;  final 
test  results;  and  final  deteriorated  test 
results  for  all  tests.  Provide  the  emission 
results  for  all  measured  pollutants. 
Include  information  for  both  valid  and 
invalid  tests  and  the  reason  for  any 
invalidation. 


§  1 051 .350  What  records  must  I  keep? 

***** 

(b)  Keep  paper  or  electronic  records  of 
your  production-line  testing  for  eight 
years  after  you  complete  all  the  testing 
required  for  an  engine  family  in  a  model 
year. 

***** 

(e)  If  we  ask,  you  must  give  us 
projected  or  actual  production  figures 
for  an  engine  family.  We  may  ask  you 
to  divide  your  production  figures  by 
maximum  engine  power,  displacement, 
fuel  type,  or  assembly  plant  (if  you 
produce  vehicles  or  engines  at  more 
than  one  plant). 

(f)  Keep  records  of  the  vehicle  or 
engine  identification  number  for  each 
vehicle  or  engine  you  produce  under 
each  certificate  of  conformity.  You  may 
identify  these  numbers  as  a  range.  Give 
us  these  records  within  30  days  if  we 
ask  for  them. 

***** 

Subpart  F — [Amended] 

■  188.  Section  1051.501  is  amended  as 
follows: 

■  a.  By  revising  paragraphs  (c)(2)  and 

(d). 

■  b.  By  redesignating  paragraphs  (e)  and 
(f)  as  paragraphs  (g)  and  (h). 

■  c.  By  adding  a  new  paragraph  (e). 

■  d.  By  reserving  paragraph  (f). 


(8)  Provide  the  CumSum  analysis 
required  in  §  1051.315  and  the  sample- 
size  calculation  required  in  §  1051.310 
for  each  engine  family. 
***** 

(b)  We  may  ask  you  to  add 
information  to  your  written  report,  so 
we  can  determine  whether  your  new 
vehicles  conform  with  the  requirements 
of  this  subpart.  We  may  also  ask  you  to 
send  less  information. 

(c)  An  authorized  representative  of 
your  company  must  sign  the  following 
statement:  We  submit  this  report  under 
Sections  208  and  213  of  the  Clean  Air 
Act.  Our  production-line  testing 
conformed  completely  with  the 
requirements  of  40  CFR  part  1051.  We 
have  not  changed  production  processes 
or  quality-control  procedures  for  test 
engines  (or  vehicles)  in  a  way  that  might 
affect  emission  controls.  All  the 
information  in  this  report  is  true  and 
accurate,  to  the  best  of  my  knowledge. 

I  know  of  the  penalties  for  violating  the 
Clean  Air  Act  and  the  regulations. 
(Authorized  Company  Representative) 


§  1 051 .501  What  procedures  must  I  use  to 
test  my  vehicles  or  engines? 

***** 

(c)  *  *  * 

(2)  Prior  to  permeation  testing  of  fuel 
hose,  the  hose  must  be  preconditioned 
by  filling  the  hose  with  the  fuel 
specified  in  paragraph  (d)(3)  of  this 
section,  sealing  the  openings,  and 
soaking  the  hose  for  4  weeks  at  23  ±  5 
°C.  To  measure  fuel-line  permeation 
emissions,  use  the  equipment  and 
procedures  specified  in  SAE  J30  as 
described  in  40  CFR  1060.810.  The 
measurements  must  be  performed  at  23 
±  2  °C  using  the  fuel  specified  in 
paragraph  (d)(3)  of  this  section. 

(d)  Fuels.  Use  the  fuels  meeting  the 
following  specifications: 

(1)  Exhaust.  Use  the  fuels  and 
lubricants  specified  in  40  CFR  part 
1065,  subpart  H,  for  all  the  exhaust 
testing  we  require  in  this  part.  For 
service  accumulation,  use  the  test  fuel 
or  any  commercially  available  fuel  that 
is  representative  of  the  fuel  that  in-use 
engines  will  use.  The  following 
provisions  apply  for  using  specific  fuel 
types: 


(1)  For  gasoline-fueled  engines,  use 
the  grade  of  gasoline  specified  for 
general  testing. 

(ii)  For  diesel-fueled  engines,  use 
either  low-sulfur  diesel  fuel  or  ultra 
low-sulfur  diesel  fuel  meeting  the 
specifications  in  40  CFR  1065.703.  If 
you  use  sulfur-sensitive  technology  as 
defined  in  40  CFR  1039.801  and  you 
measure  emissions  using  ultra  low- 
sulfur  diesel  fuel,  you  must  add  a 
permanent  label  near  the  fuel  inlet  with 
the  following  statement:  “ULTRA  LOW 
SULFUR  FUEL  ONLY”. 

(2)  Fuel  Tank  Permeation,  (i)  For  the 
preconditioning  soak  described  in 

§  1051.515(a)(1)  and  fuel  slosh 
durability  test  described  in 
§  1051.515(d)(3),  use  the  fuel  specified 
in  Table  1  of  40  CFR  1065.710  blended 
with  10  percent  ethanol  by  volume.  As 
an  alternative,  you  may  use  Fuel  CE10, 
which  is  Fuel  C  as  specified  in  ASTM 
D  471-98  (see  40  CFR  1060.810) 
blended  with  10  percent  ethanol  by 
volume. 

(ii)  For  the  permeation  measurement 
test  in  §  1051.515(b),  use  the  fuel 
specified  in  Table  1  of  40  CFR  1065.710. 
As  an  alternative,  you  may  use  the  fuel 
specified  in  paragraph  (d)(2)(i)  of  this 
section. 

(3)  Fuel  Hose  Permeation.  Use  the  fuel 
specified  in  Table  1  of  40  CFR  1065.710 
blended  with  10  percent  ethanol  by 
volume  for  permeation  testing  of  fuel 
lines.  As  an  alternative,  you  may  use 
Fuel  CE10,  which  is  Fuel  C  as  specified 
in  ASTM  D  471-98  (see  40  CFR 
1060.810)  blended  with  10  percent 
ethanol  by  volume. 

(e)  Engine  stabilization.  Instead  of  the 
provisions  of  40  CFR  1065.405,  you  may 
consider  emission  levels  stable  without 
measurement  after  12  hours  of  engine 
operation. 

(f)  [Reserved] 

***** 

■  189.  Section  1051.505  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  1 051 .505  What  special  provisions  apply 
for  testing  snowmobiles? 

***** 

(a)  You  may  perform  steady-state 
testing  with  either  discrete-mode  or 
ramped-modal  cycles.  You  must  use  the 
type  of  testing  you  select  in  your 
application  for  certification  for  all 
testing  you  perform  for  that  engine 
family.  If  we  test  your  engines  to 
confirm  that  they  meet  emission 
standards,  we  will  do  testing  the  same 
way.  If  you  submit  certification  test  data 
collected  with  both  discrete-mode  and 
ramped-modal  testing  (either  in  your 
original  application  or  in  an  amendment 
to  your  application),  either  method  may 
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be  used  for  subsequent  testing.  We  may 
also  perform  other  testing  as  allowed  by 
the  Clean  Air  Act.  Measure  steady-state 
emissions  as  follows: 

(1)  For  discrete-mode  testing,  sample 
emissions  separately  for  each  mode, 
then  calculate  an  average  emission  level 
for  the  whole  cycle  using  the  weighting 
factors  specified  for  each  mode.  In  each 
mode,  operate  the  engine  for  at  least  5 


minutes,  then  sample  emissions  for  at 
least  1  minute.  Calculate  cycle  statistics 
and  compare  with  the  established 
criteria  as  specified  in  40  CFR  1065.514 
to  confirm  that  the  test  is  valid. 

(2)  For  ramped-modal  testing,  start 
sampling  at  the  beginning  of  the  first 
mode  and  continue  sampling  until  the 
end  of  the  last  mode.  Calculate 
emissions  and  cycle  statistics  the  same 


as  for  transient  testing  as  specified  in  40 
CFR  part  1065,  subpart  G. 

(3)  Measure  emissions  by  testing  the 
engine  on  a  dynamometer  with  one  or 
more  of  the  following  sets  of  duty  cycles 
to  determine  whether  it  meets  the 
steady-state  emission  standards  in 
§1051.103: 

(i)  The  following  duty  cycle  applies 
for  discrete-mode  testing: 


Table  1  of  §1051.505— 5-Mode  Duty  Cycle  for  Snowmobiles 


Mode  No. 

Speed 
(percent) 1 

Torque 
(percent) 2 

Minimum 
time  in 
mode 
(minutes) 

Weighting 

factors 

1  . 

100 

100 

3.0 

0.12 

2  . 

85 

51 

3.0 

0.27 

3  . 

75 

33 

3.0 

0.25 

4  . 

65 

19 

3.0 

0.31 

5  . 

Idle 

0 

3.0 

0.05 

1  Percent  speed  is  percent  of  maximum  test  speed. 

2  Percent  torque  is  percent  of  maximum  torque  at  maximum  test  speed. 


(ii)  The  following  duty  cycle  applies 
for  ramped-modal  testing: 


Table  2  of  §1051.505— Ramped-modal  Cycle  for  Testing  Snowmobiles 


RMC  mode 

Time  in 
mode 

Speed  (percent) 1 

Torque  (percent)2  3 

la  Steady-state . 

27 

Warm  Idle  . 

0 

1b  Transition  . 

20 

Linear  Transition  . 

Linear  Transition 

2a  Steady-state . 

121 

100  . 

100 

2b  Transition  . 

20 

Linear  Transition  . . 

Linear  Transition 

3a  Steady-state . 

347 

65  . 

19 

3b  T ransition  . 

20 

Linear  Transition  . 

Linear  T  ransition 

4a  Steady-state . 

305 

85  . 

51 

4b  Transition  . 

20 

Linear  Transition  . 

Linear  Transition 

5a  Steady-state . 

272 

75  . 

33 

5b  T ransition  . 

20 

Linear  Transition  . 

Linear  Transition 

6  Steady-state . 

28 

Warm  Idle  . 

0 

1  Percent  speed  is  percent  of  maximum  test  speed. 

2  Advance  from  one  mode  to  the  next  within  a  20-second  transition  phase.  During  the  transition  phase,  command  a  linear  progression  from  the 
torque  setting  of  the  current  mode  to  the  torque  setting  of  the  next  mode. 

3  Percent  torque  is  percent  of  maximum  torque  at  maximum  test  speed. 


(b)  During  idle  mode,  operate  the 
engine  at  its  warm  idle  speed  as 
described  in  40  CFR  1065.510. 
***** 

Subpart  G — [Amended] 

■  190.  Section  1051.605  is  amended  by 
revising  the  section  heading  and 
paragraph  (d)(7)(ii)  to  read  as  follows: 

§  1 051 .605  What  provisions  apply  to 
engines  already  certified  under  the  motor 
vehicle  program  or  the  Large  Spark-ignition 
program? 

***** 

(d)  *  *  * 

(7)  *  *  * 

(ii)  List  the  engine  or  vehicle  models 
you  expect  to  produce  under  this 
exemption  in  the  coming  year  and 


describe  your  basis  for  meeting  the  sales 
restrictions  of  paragraph  (d)(3)  of  this 
section. 

***** 

■  191.  Section  1051.610  is  amended  by 
revising  the  section  heading  and 
paragraphs  (d)(7)(ii)  and  (g)  to  read  as 
follows: 

§  1 051 .61 0  What  provisions  apply  to 
vehicles  already  certified  under  the  motor 
vehicle  program? 

***** 

(d)  *  *  *  » 

(7)*  *  * 

(ii)  List  the  vehicle  models  you  expect 
to  produce  under  this  exemption  in  the 
coming  year  and  describe  your  basis  for 


meeting  the  sales  restrictions  of 
paragraph  (d)(3)  of  this  section. 

*  *  *  *  * 

(g)  Participation  in  averaging,  banking 
and  trading.  Vehicles  adapted  for 
recreational  use  under  this  section  may 
not  generate  or  use  emission  credits 
under  this  part  1051.  These  vehicles 
may  generate  credits  under  the  ABT 
provisions  in  40  CFR  part  86.  These 
vehicles  must  use  emission  credits 
under  40  CFR  part  86  if  they  are 
certified  to  an  FEL  that  exceeds  an 
emission  standard  that  applies. 

■  192.  Section  1051.615  is  amended  by 
revising  paragraphs  (d)  introductory 
text,  (d)(3),  and  (d)(4)  to  read  as  follows: 
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§  1 051 .61 5  What  are  the  special  provisions 
for  certifying  small  recreational  engines? 

***** 

(d)  Measure  steady-state  emissions  by 
testing  the  engine  on  an  engine 
dynamometer  using  the  equipment  and 
procedures  of  40  CFR  part  1065  with 
either  discrete-mode  or  ramped-modal 
cycles.  You  must  use  the  type  of  testing 
you  select  in  your  application  for 
certification  for  all  testing  you  perform 


for  that  engine  family.  If  we  test  your 
engines  to  confirm  that  they  meet 
emission  standards,  we  will  do  testing 
the  same  way.  If  you  submit 
certification  test  data  collected  with 
both  discrete-mode  and  ramped-modal 
testing  (either  in  your  original 
application  or  in  an  amendment  to  your 
application),  either  method  may  be  used 
for  subsequent  testing.  We  may  also 
perform  other  testing  as  allowed  by  the 


Clean  Air  Act.  Measure  steady-state 
emissions  as  follows: 
***** 

(3)  Measure  emissions  by  testing  the 
engine  on  a  dynamometer  with  one  or 
more  of  the  following  sets  of  duty  cycles 
to  determine  whether  it  meets 
applicable  emission  standards: 

(i)  The  following  duty  cycle  applies 
for  discrete-mode  testing: 


Table  1  of  §1051.615 — 6-Mode  Duty  Cycle  for  Recreational  Engines 


Mode  No. 

Engine 
speed 
(percent) 1 

Torque 
(percent) 2 

Minimum  1 
time  in 
mode 
(minutes) 

1  . 

85 

100 

5.0 

2  . 

85 

75 

5.0 

3  . 

85 

50 

5.0 

4  . 

85 

25 

5.0 

5  . 

85 

10 

5.0 

6  . 

Idle 

0 

5.0 

Weighting 

factors 


0.09 

0.20 

0.29 

0.30 

0.07 

0.05 


1  Percent  speed  is  percent  of  maximum  test  speed. 

2  Percent  torque  is  percent  of  maximum  torque  at  the  commanded  test  speed. 


(ii)  The  following  duty  cycle  applies 
for  ramped-modal  testing: 


Table  2  of  §  1051.615— Ramped-modal  Cycle  for  Testing  Recreational  Engines 


RMC  mode 

Time 

Speed 
(percent) 12 

Torque 
(percent) 2- 3 

la  Steady-state . 

41  - 

Warm  Idle  . 

0. 

1b  Transition  . 

20 

Linear  T ransition  . 

Linear  Transition. 

2a  Steady-state . 

135 

85  . 

100. 

2b  Transition  . 

20 

85  . 

Linear  Transition. 

3a  Steady-state . 

112  i 

85  . 

10. 

3b  Transition  . 

20 

85  . 

Linear  T ransition. 

4a  Steady-state . 

337 

85  . 

75. 

4b  T ransition  . 

20 

85  . 

Linear  Transition. 

5a  Steady-state . 

518 

85  . 

25. 

5b  Transition  . 

20 

85  . 

Linear  Transition. 

6a  Steady-state . 

494 

85  . 

50. 

6b  T ransition  . 

20 

Linear  Transition  . 

Linear  Transition. 

7  Steady-state . 

43 

Warm  Idle  . 

0. 

1  Percent  speed  is  percent  of  maximum  test  speed. 

2  Advance  from  one  mode  to  the  next  within  a  20-second  transition  phase.  During  the  transition  phase,  command  a  linear  progression  from  the 
torque  setting  of  the  current  mode  to  the  torque  setting  of  the  next  mode. 

3  Percent  torque  is  percent  of  maximum  torque  at  the  commanded  test  speed. 


(4)  During  idle  mode,  operate  the 
engine  at  its  warm  idle  speed  as 
described  in  40  CFR  1065.510. 
***** 

■  193.  Section  1051.635  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 051 .635  What  provisions  apply  to  new 
manufacturers  that  are  small  businesses? 

(a)  If  you  are  a  small  business  (as 
defined  by  the  Small  Business 
Administration  at  13  CFR  121.201)  that 
manufactures  recreational  vehicles,  but 
does  not  otherwise  qualify  for  the  small- 
volume  manufacturer  provisions  of  this 
part,  you  may  ask  us  to  designate  you 


to  be  a  small-volume  manufacturer.  You 
may  do  this  whether  you  began 
manufacturing  recreational  vehicles 
before,  during,  or  after  2002. 
***** 

■  194.  Section  1051.645  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 051 .645  What  special  provisions  apply 
to  branded  engines? 

***** 

(b)  In  your  application  for 
certification,  identify  the  company 
whose  trademark  you  will  use. 
***** 


■  195.  A  new  §  1051.650  is  added  to 
subpart  G  to  read  as  follows: 

§  1 051 .650  What  special  provisions  apply 
for  converting  a  vehicle  to  use  an  alternate 
fuel? 

A  certificate  of  conformity  is  no 
longer  valid  for  a  vehicle  if  the  vehicle 
is  modified  such  that  it  is  not  in  a 
configuration  covered  by  the  certificate. 
This  section  applies  if  such 
modifications  are  done  to  convert  the 
vehicle  to  run  on  a  different  fuel  type. 
Such  vehicles  may  be  recertified  as 
specified  in  this  section  if  the  original 
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certificate  is  no  longer  valid  for  that 
vehicle. 

(a)  Converting  a  certified  new  vehicle 
to  run  on  a  different  fuel  type  violates 
40  CFR  1068.101(a)(1)  if  the  modified 
vehicle  is  not  covered  by  a  certificate  of 
conformity. 

(b)  Converting  a  certified  vehicle  that 
is  not  new  to  run  on  a  different  fuel  type 
violates  40  CFR  1068.101(b)(1)  if  the 
modified  vehicle  is  not  covered  by  a 
certificate  of  conformity.  We  may 
specify  alternate  certification  provisions 
consistent  with  the  requirements  of  this 
part.  For  example,  you  may  certify  the 
modified  vehicle  for  a  partial  useful  life. 
For  example,  if  the  vehicle  is  modified 
halfway  through  its  original  useful  life 
period,  you  may  generally  certify  the 
vehicle  based  on  completing  the  original 
useful  life  period;  or  if  the  vehicle  is 
modified  after  the  original  useful  life 
period  is  past,  you  may  generally  certify 
the  vehicle  based  on  testing  that  does 
not  involve  further  durability 
demonstration. 

(c)  Vehicles  (or  engines)  may  be 
certified  using  the  certification 
procedures  for  new  vehicles  (or  engines) 
as  specified  in  this  part  or  using  the 
certification  procedures  for  aftermarket 
parts  as  specified  in  40  CFR  part  85, 
subpart  V.  Unless  the  original  vehicle 
manufacturer  continues  to  be 
responsible  for  the  vehicle  as  specified 
in  paragraph  (d)  of  this  section,  you 
must  remove  the  original  manufacturer’s 
emission  control  information  label  if 
you  recertify  the  vehicle. 

(d)  The  original  vehicle  manufacturer 
is  not  responsible  for  operation  of 
modified  vehicles  in  configurations 
resulting  from  modifications  performed 
by  others.  In  cases  where  the 
modification  allows  a  vehicle  to  be 
operated  in  either  its  original 
configuration  or  a  modified 
configuration,  the  original  vehicle 
manufacturer  remains  responsible  for 
operation  of  the  modified  vehicle  in  its 
original  configuration. 

(e)  Entities  producing  conversion  kits 
may  obtain  certificates  of  conformity  for 
the  converted  vehicles.  Such  entities  are 
vehicle  manufacturers  for  purposes  of 
this  part. 

Subpart  H — [Amended] 

■  196.  Section  1051.701  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1051.701  General  provisions. 

(a)  You  may  average,  bank,  and  trade 
emission  credits  for  purposes  of 
certification  as  described  in  this  subpart 
to  show  compliance  with  the  standards 
of  this  part.  To  do  this  you  must  certify 
your  engines  to  Family  Emission  Limits 


(FELs)  and  show  that  your  average 
emission  levels  for  all  your  engine 
families  together  are  below  the  emission 
standards  in  subpart  B  of  this  part,  or 
that  you  have  sufficient  credits  to  offset 
a  credit  deficit  for  the  model  year  (as 
calculated  in  §  1051.720). 
***** 

■  197.  Section  1051.710  is  amended  by 
revising  paragraphs  (d)  and  (e)  and 
removing  paragraph  (f)  to  read  as 
follows: 

§  1 051 .71 0  How  do  I  generate  and  bank 
emission  credits? 

***** 

(d)  You  may  designate  any  emission 
credits  you  plan  to  bank  in  the  reports 
you  submit  under  §  1051.730.  During 
the  model  year  and  before  the  due  date 
for  the  final  report,  you  may  designate 
your  reserved  emission  credits  for 
averaging  or  trading. 

(e)  Reserved  credits  become  actual 
emission  credits  when  you  submit  your 
final  report.  However,  we  may  revoke 
these  emission  credits  if  we  are  unable 
to  verify  them  after  reviewing  your 
reports  or  auditing  your  records. 

■  198.  Section  1051.715  is  amended  by 
revising  paragraph  (b)  and  removing  and 
reserving  paragraph  (c)  to  read  as 
follows: 

§  1 051 .71 5  How  do  I  trade  emission 
credits? 

***** 

(b)  You  may  trade  actual  emission 
credits  as  described  in  this  subpart.  You 
may  also  trade  reserved  emission 
credits,  but  we  may  revoke  these 
emission  credits  based  on  our  review  of 
your  records  or  reports  or  those  of  the 
company  with  which  you  traded 
emission  credits.  You  may  trade  banked 
credits  within  an  averaging  set  to  any 
certifying  manufacturer. 

(c)  [Reserved] 

***** 

■  199.  Section  1051.720  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  1 051 .720  How  do  I  calculate  my  average 
emission  level  or  emission  credits? 

(a)  *  *  * 

(2)  For  vehicles  that  have  standards 
expressed  as  g/kW-hr  and  a  useful  life 
in  kilometers,  convert  the  useful  life  to 
kW-hr  based  on  the  maximum  engine 
power  and  an  assumed  vehicle  speed  of 
30  km/hr  as  follows:  UL  (kW-hr)  =  UL 
(km)  x  Maximum  Engine  Power  (kW)  +• 
30  km/hr.  (Note:  It  is  not  necessary  to 
include  a  load  factor,  since  credit 
exchange  is  not  allowed  between 
vehicles  certified  to  g/kW-hr  standards 


and  vehicles  certified  to  g/km 
standards.) 

***** 

■  200.  Section  1051.725  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  1 051 .725  What  must  I  include  in  my 
applications  for  certification? 

***** 

(b)  *  *  * 

(2)  Detailed  calculations  of  projected 
emission  credits  (positive  or  negative) 
based  on  projected  production  volumes. 
We  may  require  you  to  include  similar 
calculations  from  your  other  engine 
families  to  demonstrate  that  you  will  be 
able  to  avoid  a  negative  credit  balance 
for  the  model  year.  If  you  project 
negative  emission  credits  for  an  engine 
family,  state  the  source  of  positive 
emission  credits  you  expect  to  use  to 
offset  the  negative  emission  credits. 

■  201.  Section  1051.730  is  amended  by 
revising  paragraphs  (b)(3),  (b)(4),  (b)(5), 

(c)(2),  and  (f)  to  read  as  follows: 

§  1 051 .730  What  ABT  reports  must  I  send 
to  EPA? 

*  *  *  *  * 

(b)  *  *  * 

(3)  The  FEL  for  each  pollutant.  If  you 
change  the  FEL  after  the  start  of 
production,  identify  the  date  that  you 
started  using  the  new  FEL  and/ or  give 
the  vehicle  identification  number  for  the 
first  vehicle  covered  by  the  new  FEL.  In 
this  case,  identify  each  applicable  FEL 
and  calculate  the  positive  or  negative 
emission  credits  under  each  FEL. 

(4)  The  projected  and  actual 
production  volumes  for  the  model  year 
with  a  point  of  retail  sale  in  the  United 
States,  as  described  in  §  1051.701(d). 

For  fuel  tanks,  state  the  production 
volume  in  terms  of  surface  area  and 
production  volume  for  each  tank 
configuration  and  state  the  total  surface 
area  for  the  emission  family.  If  you 
changed  an  FEL  during  the  model  year, 
identify  the  actual  production  volume 
associated  with  each  FEL. 

(5)  For  vehicles  that  have  standards 
expressed  as  g/kW-hr,  maximum  engine 
power  for  each  vehicle  configuration, 
and  the  average  engine  power  weighted 
by  U.S. -directed  production  volumes  for 
the  engine  family. 
***** 

(c)  *  *  * 

(2)  State  whether  you  will  retain  any 
emission  credits  for  banking. 
***** 

(f)  Correct  errors  in  your  end-of-year 
report  or  final  report  as  follows: 

(1)  You  may  correct  any  errors  in  your 
end-of-year  report  when  you  prepare  the 
final  report  as  long  as  you  send  us  the 
final  report  by  the  time  it  is  due. 
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(2)  If  you  or  we  determine  within  270 
days  after  the  end  of  the  model  year  that 
errors  mistakenly  decreased  your 
balance  of  emission  credits,  you  may 
correct  the  errors  and  recalculate  the 
balance  of  emission  credits.  You  may 
not  make  these  corrections  for  errors 
that  are  determined  more  than  270  days 
after  the  end  of  the  model  year.  If  you 
report  a  negative  balance  of  emission 
credits,  we  may  disallow  corrections 
under  this  paragraph  (f)(2). 

(3)  If  you  or  we  determine  anytime 
that  errors  mistakenly  increased  your 
balance  of  emission  credits,  you  must 
correct  the  errors  and  recalculate  the 
balance  of  emission  credits. 

■  202.  Section  1051.735  is  amended  by 
revising  paragraphs  (b),  (d),  and  (e)  to 
read  as  follows: 

§  1 051 .735  What  records  must  I  keep? 

*  *  *  *  * 

(b)  Keep  the  records  required  by  this 
section  for  at  least  eight  years  after  the 
due  date  for  the  end-of-year  report.  You 
may  not  use  emission  credits  on  any 
engines  if  you  do  not  keep  all  the 
records  required  under  this  section.  You 
must  therefore  keep  these  records  to 
continue  to  bank  valid  credits.  Store 
these  records  in  any  format  and  on  any 
media  as  long  as  you  can  promptly  send 
us  organized,  written  records  in  English 
if  we  ask  for  them.  You  must  keep  these 
records  readily  available.  We  may 
review  them  at  any  time. 
***** 

(d)  Keep  records  of  the  identification 
number  for  each  vehicle  or  engine  or 
piece  of  equipment  you  produce  that 
generates  or  uses  emission  credits  under 
the  ABT  program.  You  may  identify 
these  numbers  as  a  range. 

(e)  We  may  require  you  to  keep 
additional  records  or  to  send  us  relevant 
information  not  required  by  this  section 
in  accordance  with  the  Clean  Air  Act. 

■  203.  Section  1051.740  is  amended  by 
revising  paragraph  (b)(4)(h)  to  read  as 
follows: 

§  1 051 .740  Are  there  special  averaging 
provisions  for  snowmobiles? 

***** 

(b)  *  *  * 

(4)  *  *  * 

(ii)  HC  and  CO  credits  for  Phase  3  are 
calculated  relative  to  75  g/kW-hr  and 
200  g/kW-hr  values,  respectively. 
***** 

Subpart  I — [Amended] 

■  204.  Section  1051.801  is  amended  as 
follows: 

■  a.  By  removing  the  definitions  for 
“Maximum  test  power”  and  “Maximum 
test  torque”. 


■  b.  By  revising  the  definitions  for 
“Aftertreatment”,  “Designated 
Compliance  Officer”,  “Emission-control 
system”,  “Engine  configuration”, 
“Maximum  engine  power”,  “Model 
year”,  “New”,  “Nonmethane 
hydrocarbon”,  “Official  emission 
result”,  “Owners  manual”, 
“Recreational”,  “Total  hydrocarbon”, 
and  “Total  hydrocarbon  equivalent”. 

■  c.  By  adding  definitions  for  “Alcohol- 
fueled”,  “Days”,  “Low-permeability 
material”,  and  “Volatile  liquid  fuel”  in 
alphabetical  order. 

§  1 051 .801  What  definitions  apply  to  this 
part? 

***** 

Aftertreatment  means  relating  to  a 
catalytic  converter,  particulate  filter,  or 
any  other  system,  component,  or 
technology  mounted  downstream  of  the 
exhaust  valve  (or  exhaust  port)  whose 
design  function  is  to  decrease  emissions 
in  the  engine  exhaust  before  it  is 
exhausted  to  the  environment.  Exhaust- 
gas  recirculation  (EGR),  turbochargers, 
and  oxygen  sensors  are  not 
aftertreatment. 

Alcohol-fueled  means  relating  to  a 
vehicle  with  an  engine  that  is  designed 
to  run  using  an  alcohol  fuel.  For 
purposes  of  this  definition,  alcohol  fuels 
do  not  include  fuels  with  a  nominal 
alcohol  content  below  25  percent  by 
volume. 

***** 

Days  means  calendar  days  unless 
otherwise  specified.  For  example,  where 
we  specify  working  days,  we  mean 
calendar  days  excluding  weekends  and 
U.S.  national  holidays. 

Designated  Compliance  Officer  means 
the  Manager,  Light-Duty  Engine  Group, 
U.S.  Environmental  Protection  Agency, 
2000  Traverwood  Drive,  Ann  Arbor,  MI 
48105. 

***** 

Emission-control  system  means  any 
device,  system,  or  element  of  design  that 
controls  or  reduces  the  emissions  of 
regulated  pollutants  from  an  engine. 
***** 

Engine  configuration  means  a  unique 
combination  of  engine  hardware  and 
calibration  within  an  engine  family. 
Engines  within  a  single  engine 
configuration  differ  only  with  respect  to 
normal  production  variability  or  factors 
unrelated  to  emissions. 
***** 

Low-permeability  material  has  the 
meaning  given  in  40  CFR  1060.801. 
***** 

Maximum  engine  power  has  the 
meaning  given  in  40  CFR  90.3  for  2010 
and  earlier  model  years  and  in 
§  1051.140  for  2011  and  later  model 


years.  Note  that  maximum  engine  power 
is  based  on  the  engine  alone,  without 
regard  to  any  governing  or  other 
restrictions  from  the  vehicle 
installation. 

***** 

Model  year  means  one  of  the 
following  things: 

(1)  For  freshly  manufactured  vehicles 
(see  definition  of  “new,”  paragraph  (1)), 
model  year  means  one  of  the  following: 

(1)  Calendar  year. 

(ii)  Your  annual  new  model 
production  period  if  it  is  different  than 
the  calendar  year.  This  must  include 
January  1  of  the  calendar  year  for  which 
the  model  year  is  named.  It  may  not 
begin  before  January  2  of  the  previous 
calendar  year  and  it  must  end  by 
December  31  of  the  named  calendar 
year.  For  seasonal  production  periods 
not  including  January  1,  model  year 
means  the  calendar  year  in  which  the 
production  occurs,  unless  you  choose  to 
certify  the  applicable  emission  family 
with  the  following  model  year.  For 
example,  if  your  production  period  is 
June  1,  2010,  through  November  30, 
2010,  your  model  year  would  be  2010 
unless  you  choose  to  certify  the 
emission  family  for  model  year  2011. 

(2)  For  an  engine  originally  certified 
and  manufactured  as  a  motor  vehicle 
engine  or  a  stationary  engine  that  is  later 
used  or  intended  to  be  used  in  a  vehicle 
subject  to  the  standards  and 
requirements  of  this  part  1051,  model 
year  means  the  calendar  year  in  which 
the  engine  was  originally  produced.  For 
an  engine  originally  manufactured  as  a 
motor  vehicle  engine  or  a  stationary 
engine  without  having  been  certified 
that  is  later  used  or  intended  to  be  used 
in  a  vehicle  subject  to  the  standards  and 
requirements  of  this  part  1051,  model 
year  means  the  calendar  year  in  which 
the  engine  becomes  subject  to  this  part 
1051.  (See  definition  of  “new,” 
paragraph  (2)). 

(3)  For  a  nonroad  engine  that  has  been 
previously  placed  into  service  in  an 
application  covered  by  40  CFR  part  90, 
91,  1048,  or  1054,  where  that  engine  is 
installed  in  a  piece  of  equipment  that  is 
covered  by  this  part  1051,  model  year 
means  the  calendar  year  in  which  the 
engine  was  originally  produced  (see 
definition  of  “new,”  paragraph  (3)). 

(4)  For  engines  that  are  not  freshly 
manufactured  but  are  installed  in  new 
recreational  vehicles,  model  year  means 
the  calendar  year  in  which  the  engine  is 
installed  in  the  recreational  vehicle  (see 
definition  of  “new,”  paragraph  (4)). 

(5)  For  imported  engines: 

(i)  For  imported  engines  described  in 
paragraph  (5)(i)  of  the  definition  of 
“new,”  model  year  has  the  meaning 
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given  in  paragraphs  (1)  through  (4)  of 
this  definition. 

(ii)  For  imported  engines  described  in 
paragraph  (5)(ii)  of  the  definition  of 
“new,”  model  year  means  the  calendar 
year  in  which  the  vehicle  is  modified. 

(iii)  For  imported  engines  described 
in  paragraph  (5)(iii)  of  the  definition  of 
“new”  model  year  means  the  calendar 
year  in  which  the  engine  is  assembled 
in  its  imported  configuration,  unless 
specified  otherwise  in  this  part  or  in  40 
CFR  part  1068, 

***** 

New  means  relating  to  any  of  the 
following  things: 

(1)  A  freshly  manufactured  vehicle  for 
which  the  ultimate  purchaser  has  never 
received  the  equitable  or  legal  title.  This 
kind  of  vehicle  might  commonly  be 
thought  of  as  “brand  new.” 

In  the  case  of  this  paragraph  (1),  the 
vehicle  is  new  from  the  time  it  is 
produced  until  the  ultimate  purchaser 
receives  the  title  or  the  prqduct  is 
placed  into  service,  whichever  comes 
first. 

(2)  An  engine  originally  manufactured 
as  a  motor  vehicle  engine  or  a  stationary 
engine  that  is  later  used  or  intended  to 
be  used  in  a  vehicle  subject  to  the 
standards  and  requirements  of  this  part 
1051.  In  this  case,  the  engine  is  no 
longer  a  motor  vehicle  or  stationary 
engine  and  becomes  new.  The  engine  is 
no  longer  new  when  it  is  placed  into 
service  as  a  recreational  vehicle  covered 
by  this  part  1051. 

(3)  A  nonroad  engine  that  has  been 
previously  placed  into  service  in  an 
application  covered  by  40  CFR  part  90, 
91,  1048,  or  1054,  when  that  engine  is 
installed  in  a  piece  of  equipment  that  is 
covered  by  this  part  1051.  The  engine  is 
no  longer  new  when  it  is  placed  into 
service  in  a  recreational  vehicle  covered 
by  this  part  1051.  For  example,  this 
would  apply  to  a  marine  propulsion 
engine  that  is  no  longer  used  in  a 
marine  vessel. 

(4)  An  engine  not  covered  by 
paragraphs  (1)  through  (3)  of  this 
definition  that  is  intended  to  be 
installed  in  a  new  vehicle  covered  by 
this  part  1051.  This  generally  includes 
installation  of  used  engines  in  new 
recreational  vehicles.  The  engine  is  no 
longer  new  when  the  ultimate  purchaser 
receives  a  title  for  the  vehicle  or  it  is 
placed  into  service,  whichever  comes 
first. 

(5)  An  imported  vehicle  or  engine, 
subject  to  the  following  provisions: 

(i)  An  imported  recreational  vehicle 
or  recreational-vehicle  engine  covered 
by  a  certificate  of  conformity  issued 
under  this  part  that  meets  the  criteria  of 
one  or  more  of  paragraphs  (1)  through 


(4)  of  this  definition,  where  the  original 
manufacturer  holds  the  certificate,  is 
new  as  defined  by  those  applicable 
paragraphs. 

(ii)  An  imported  vehicle  or  engine 
covered  by  a  certificate  of  conformity 
issued  under  this  part,  where  someone 
other  than  the  original  manufacturer 
holds  the  certificate  (such  as  when  the 
engine  is  modified  after  its  initial 
assembly),  is  new  when  it  is  imported. 

It  is  no  longer  new  when  the  ultimate 
purchaser  receives  a  title  for  the  vehicle 
or  engine  or  it  is  placed  into  service, 
whichever  comes  first. 

(iii)  An  imported  recreational  vehicle 
or  recreational-vehicle  engine  that  is  not 
covered  by  a  certificate  of  conformity 
issued  under  this  part  at  the  time  of 
importation  is  new.  This  addresses 
uncertified  vehicles  and  engines 
initially  placed  into  service  that 
someone  seeks  to  import  into  the  United 
States.  Importation  of  this  kind  of 
vehicle  or  engine  is  generally  prohibited 
by  40  CFR  part  1068.  However,  the 
importation  of  such  a  vehicle  or  engine 
is  not  prohibited  if  it  has  a  model  year 
before  2006,  since  it  is  not  subject  to 
standards. 

***** 

Nonmethane  hydrocarbon  has  the 
meaning  given  in  40  CFR  1065.1001. 

*  *  *  *  * 

Official  emission  result  means  the 
measured  emission  rate  for  an  emission- 
data  vehicle  on  a  given  duty  cycle 
before  the  application  of  any 
deterioration  factor. 
***** 

Owners  manual  means  a  document  or 
collection  of  documents  prepared  by  the 
engine  manufacturer  for  the  owner  or 
operator  to  describe  appropriate  engine 
maintenance,  applicable  warranties,  and 
any  other  information  related  to 
operating  or  keeping  the  engine.  The 
owners  manual  is  typically  provided  to 
the  ultimate  purchaser  at  the  time  of 
sale.  The  owners  manual  may  be  in 
paper  or  electronic  format. 
***** 

Recreational  means,  for  purposes  of 
this  part,  relating  to  snowmobiles,  all- 
terrain  vehicles,  off-highway 
motorcycles,  and  other  vehicles  that  we 
regulate  under  this  part.  Note  that  40 
CFR  parts  90  and  1054  apply  to  engines 
used  in  other  recreational  vehicles. 
***** 

Total  hydrocarbon  has  the  meaning 
given  in  40  CFR  1065.1001.  This 
generally  means  the  combined  mass  of 
organic  compounds  measured  by  the 
specified  procedure  for  measuring  total 
hydrocarbon,  expressed  as  a 
hydrocarbon  with  a  hydrogen-to-carbon 
mass  ratio  of  1.85:1. 


Total  hydrocarbon  equivalent  has  the 
meaning  given  in  40  CFR  1065.1001. 
***** 

Volatile  liquid  fuel  means  any  fuel 
other  than  diesel  or  biodiesel  that  is  a 
liquid  at  atmospheric  pressure  and  has 
a  Reid  Vapor  Pressure  higher  than  2.0 
pounds  per  square  inch. 
***** 

§1051.810  [Removed] 

■  205.  Section  1051.810  is  removed. 

■  206.  A  new  §  1051.825  is  added  to 
subpart  I  to  read  as  follows: 

§  1 051 .825  What  reporting  and 
recordkeeping  requirements  apply  under 
this  part? 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  approves  the 
reporting  and  recordkeeping  specified 
in  the  applicable  regulations.  The 
following  items  illustrate  the  kind  of 
reporting  and  recordkeeping  we  require 
for  vehicles  regulated  under  this  part: 

(a)  We  specify  the  following 
requirements  related  to  certification  in 
this  part  1051: 

(1)  In  §§  1051.20  and  1051.25  we 
describe  special  provisions  for 
manufacturers  to  certify  recreational 
engines  instead  of  vehicles. 

(2)  [Reserved] 

(3)  In  §  1051.145  we  include  various 
reporting  and  recordkeeping 
requirements  related  to  interim 
provisions. 

(4)  In  subpart  C  of  this  part  we 
identify  a  wide  range  of  information 
required  to  certify  vehicles. 

(5)  In  §§  1051.345  and  1051.350  we 
specify  certain  records  related  to 
production-line  testing. 

(6)  [Reserved] 

(7)  In  §  1051.501  we  specify 
information  needs  for  establishing 
various  changes  to  published  vehicle- 
based  test  procedures. 

(8)  In  subpart  G  of  this  part  we 
identify  several  reporting  and 
recordkeeping  items  for  making 
demonstrations  and  getting  approval 
related  to  various  special  compliance 
provisions. 

(9)  In  §§  1051.725,  1051.730,  and 
1051.735  we  specify  certain  records 
related  to  averaging,  banking,  and 
trading. 

(b)  [Reserved] 

(c)  We  specify  the  following 
requirements  related  to  testing  in  40 
CFR  part  1065: 

(1)  In  40  CFR  1065.2  we  give  an 
overview  of  principles  for  reporting 
information. 

(2)  In  40  CFR  1065.10  and  1065.12  we 
specify  information  needs  for 
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establishing  various  changes  to 
published  engine-based  test  procedures. 

(3)  In  40  CFR  1065.25  we  establish 
basic  guidelines  for  storing  test 
information. 

(4)  In  40  CFR  1065.695  we  identify 
data  that  may  be  appropriate  for 
collecting  during  testing  of  in-use 
engines  or  vehicles  using  portable 
analyzers. 

(d)  We  specify  the  following 
requirements  related  to  the  general 
compliance  provisions  in  40  CFR  part 
1068: 

(1)  In  40  CFR  1068.5  we  establish  a 
process  for  evaluating  good  engineering 
judgment  related  to  testing  and 
certification. 

(2)  In  40  CFR  1068.25  we  describe 
general  provisions  related  to  sending 
and  keeping  information 

(3)  In  40  CFR  1068.27  we  require 
manufacturers  to  make  engines  or 
vehicles  available  for  our  testing  or 
inspection  if  we  make  such  a  request. 

(4)  In  40  CFR  1068.105  we  require 
manufacturers  to  keep  certain  records 
related  to  duplicate  labels  from  engine 
manufacturers. 

(5)  In  40  CFR  1068.120  we  specify 
recordkeeping  related  to  rebuilding 
engines. 

(6)  In  40  CFR  part  1068,  subpart  C,  we 
identify  several  reporting  and 
recordkeeping  items  for  making 
demonstrations  and  getting  approval 
related  to  various  exemptions. 

(7)  In  40  CFR  part  1068,  subpart  D,  we 
identify  several  reporting  and 
recordkeeping  items  for  making 
demonstrations  and  getting  approval 
related  to  importing  engines  or  vehicles. 

(8)  In  40  CFR  1068.450  and  1068.455 
we  specify  certain  records  related  to 
testing  production-line  engines  in  a 
selective  enforcement  audit. 

(9)  In  40  CFR  1068.501  we  specify 
certain  records  related  to  investigating 
and  reporting  emission-related  defects. 

(10)  In  40  CFR  1068.525  and  1068.530 
we  specify  certain  records  related  to 
recalling  nonconforming  vehicles. 

■  207  A  new  part  1054  is  added  to 
subchapter  U  of  chapter  I  to  read  as 
follows: 

PART  1054— CONTROL  OF  EMISSIONS 
FROM  NEW,  SMALL  NONROAO 
SPARK-IGNITION  ENGINES  AND 
EQUIPMENT 

Subpart  A — Overview  and  Applicability 

Sec. 

1054.1  Does  this  part  apply  for  my  engines 
and  equipment? 

1054.2  Who  is  responsible  for  compliance? 
1054.5  Which  nonroad  engines  are 

excluded  from  this  part’s  requirements? 
1054.10  How  is  this  part  organized? 


1054.15  Do  any  other  CFR  parts  apply  to 
me? 

1054.20  What  requirements  apply  to  my 
equipment? 

1054.30  Submission  of  information. 

Subpart  B — Emission  Standards  and 

Related  Requirements 

1054.101  What  emission  standards  and 
requirements  must  my  engines  meet? 

1054.103  What  exhaust  emission  standards 
must  my  handheld  engines  meet? 

1054.105  What  exhaust  emission  standards 
must  my  nonhandheld  engines  meet? 

1054.107  What  is  the  useful  life  period  for 
meeting  exhaust  emission  standards? 

1054.110  What  evaporative  emission 

standards  must  my  handheld  equipment 
meet? 

1 054 . 1 1 2  What  evaporative  emission 
standards  must  my  nonhandheld 
equipment  meet? 

1054.115  What  other  requirements  apply? 

1054.120  What  emission-related  warranty 
requirements  apply  to  me? 

1054.125  What  maintenance  instructions 
must  I  give  to  buyers? 

1054.130  What  installation  instructions 
must  I  give  to  equipment  manufacturers? 

1054.135  How  must  I  label  and  identify  the 
engines  I  produce? 

1054.140  What  is  my  engine’s  maximum 
engine  power  and  displacement? 

1054.145  Are  there  interim  provisions  that 
apply  only  for  a  limited  time? 

Subpart  C — Certifying  Emission  Families 

1054.201  What  are  the  general  requirements 
for  obtaining  a  certificate  of  conformity? 

1054.205  What  must  I  include  in  my 
application? 

1054.210  May  I  get  preliminary  approval 
before  I  complete  my  application? 

1054.220  How  do  I  amend  the  maintenance 
instructions  in  my  application? 

1054.225  How  do  I  amend  my  application 
for  certification  to  include  new  or 
modified  engines  or  fuel  systems  or 
change  an  FEL? 

1054.230  How  do  I  select  emission 
families? 

1054.235  What  exhaust  emission  testing 
must  I  perform  for  my  application  for  a 
certificate  of  conformity? 

1054.240  How  do  I  demonstrate  that  my 
emission  family  complies  with  exhaust 
emission  standards? 

1054.245  How  do  I  determine  deterioration 
factors  from  exhaust  durability  testing? 

1054.250  What  records  must  I  keep  and 
what  reports  must  I  send  to  EPA? 

1054.255  What  decisions  may  EPA  make 
regarding  my  certificate  of  conformity? 

Subpart  D — Production-line  Testing 

1054.300  Applicability. 

1054.301  When  must  I  test  my  production¬ 
line  engines? 

1054.305  How  must  I  prepare  and  test  my 
production-line  engines? 

1054.310  How  must  I  select  engines  for 
production-line  testing? 

1054.315  How  do  I  know  when  my  engine 
family  fails  the  production-line  testing 
requirements? 


1054.320  What  happens  if  one  of  my 
production-line  engines  fails  to  meet 
emission  standards? 

1054.325  What  happens  if  an  engine  family 
fails  the  production-line  testing 
requirements? 

1054.330  May  I  sell  engines  from  an  engine 
family  with  a  suspended  certificate  of 
conformity? 

1054.335  How  do  I  ask  EPA  to  reinstate  my 
suspended  certificate? 

1054.340  When  may  EPA  revoke  my 

certificate  under  this  subpart  and  how 
may  I  sell  these  engines  again? 

1054.345  What  production-line  testing 
records  must  I  send  to  EPA? 

1054.350  What  records  must  I  keep? 

Subpart  E— In-use  Testing 

1054.401  General  provisions. 

Subpart  F — Test  Procedures 

1054.501  How  do  I  run  a  valid  emission 
test? 

1054.505  How  do  I  test  engines? 

1054.520  What  testing  must  I  perform  to 
establish  deterioration  factors? 

Subpart  G — Special  Compliance  Provisions 

1054.601  What  compliance  provisions 
apply  to  these  engines? 

1054.610  What  is  the  exemption  for 
delegated  final  assembly? 

1054.612  What  special  provisions  apply  for 
equipment  manufacturers  modifying 
certified  nonhandheld  engines? 

1054.615  What  is  the  exemption  for  engines 
certified  to  standards  for  Large  SI 
engines? 

1054.620  What  are  the  provisions  for 

*  exempting  engines  used  solely  for 
competition? 

1054.625  What  requirements  apply  under 
the  Transition  Program  for  Equipment 
Manufacturers? 

1054.626  What  special  provisions  apply  to 
equipment  imported  under  the 
Transition  Program  for  Equipment 
Manufacturers? 

1054.630  What  provisions  apply  for 
importation  of  individual  items  for 
personal  use? 

1054.635  What  special  provisions  apply  for 
small-volume  engine  and  equipment 
manufacturers? 

1054.640  What  special  provisions  apply  to 
branded  engines? 

1054.645  What  special  provisions  apply  for 
converting  an  engine  to  use  an  alternate 
fuel? 

1054.650  What  special  provisions  apply  for 
adding  or  changing  governors? 

1054.655  What  special  provisions  apply  for 
installing  and  removing  altitude  kits? 

1054.660  What  are  the  provisions  tor 

exempting  emergency  rescue  equipment? 

1054.690  What  bond  requirements  apply  for 
certified  engines? 

Subpart  H — Averaging,  Banking,  and 

Trading  for  Certification 

1054.701  General  provisions. 

1054.705  How  do  I  generate  and  calculate 
exhaust  emission  credits? 

1054.706  How  do  I  generate  and  calculate 
evaporative  emission  credits? 
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1054.710  How  do  I  average  emission 
credits? 

1054.715  How  do  I  bank  emission  credits? 
1054.720  How  do  I  trade  emission  credits? 
1054.725  What  must  I  include  in  my 
application  for  certification? 

1054.730  What  ABT  reports  must  I  send  to 
EPA? 

1054.735  What  records  must  I  keep? 
1054.740  What  special  provisions  apply  for 
generating  and  using  emission  credits? 
1054.745  What  can  happen  if  I  do  not 
comply  with  the  provisions  of  this 
subpart? 

Subpart  I — Definitions  and  Other  Reference 
Information 

1054.801  What  definitions  apply  to  this 
part? 

1054.805  What  symbols,  acronyms,  and 
abbreviations  does  this  part  use? 

1054.815  What  provisions  apply  to 
confidential  information? 

1054.820  How  do  I  request  a  hearing? 
1054.825  What  reporting  and  recordkeeping 
requirements  apply  under  this  part? 

Appendix  I  to  Part  1054 — Summary  of 
Previous  Emission  Standards 

Appendix  II  to  Part  1054 — Duty  Cycles  for 
Laboratory  Testing 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  A — Overview  and  Applicability 

§  1 054.1  Does  this  part  apply  for  my 
engines  and  equipment? 

(a)  Except  as  provided  in  §  1054.5,  the 
regulations  in  this  part  1054  apply  as 
follows: 

(1)  The  requirements  of  this  part 
related  to  exhaust  emissions  apply  to 
new,  spark-ignition  engines  with 
maximum  engine  power  at  or  below  19 
kW.  This  includes  auxiliary  marine 
spark-ignition  engines. 

(2)  The  requirements  of  this  part 
related  to  evaporative  emissions  apply 
as  specified  in  §§  1054.110  and 
1054.112  to  fuel  systems  used  with 
engines  subject  to  exhaust  emission 
standards  in  this  part  if  the  engines  use 
a  volatile  liquid  fuel  (such  as  gasoline). 

(3)  This  part  1054  applies  starting 
with  the  model  years  noted  in  the 
following  table: 

Table  1  to  §1054.1— Part  1054 
Applicability  by  Model  Year 


Engine  type  dispEKent  j  Model  year 

Handheld  .  all  .  2010 

Nonhandheld  displacement  2012 

<  225  ccf 

Nonhandheld  displacement  2011 

>  225  cc. 

_ I _ I _ 

(4)  This  part  1054  applies  for  other 
spark-ignition  engines  as  follows: 


(i)  The  provisions  of  §§  1054.620  and 
1054.801  apply  for  engines  used  solely 
for  competition  beginning  January  1, 

2010. 

(ii)  The  provisions  of  §§  1054.660  and 
1054.801  apply  for  engines  used  in 
emergency  rescue  equipment  beginning 
January  1,  2010. 

(5)  We  specify  provisions  in 
§  1054.145(e)  and  (f)  and  in  §  1054.740 
that  allow  for  meeting  the  requirements 
of  this  part  before  the  dates  shown  in 
Table  1  to  this  section.  Engines,  fuel- 
system  components,,  or  equipment 
certified  to  these  standards  are  subject 
to  all  the  requirements  of  this  part  as  if 
these  optional  standards  were 
mandatory. 

(b)  Although  the  definition  of  nonroad 
engine  in  40  CFR  1068.30  excludes 
certain  engines  used  in  stationary 
applications,  stationary  engines  are 
required  under  40  CFR  part  60,  subpart 
JJJJ,  to  comply  with  this  part  starting 
with  the  model  years  shown  in  Table  1 
to  this  section. 

(c)  See  40  CFR  part  90  for 
requirements  that  apply  to  engines  not 
yet  subject  to  the  requirements  of  this 
part  1054. 

(d)  In  certain  cases,  the  regulations  in 
this  part  1054  apply  to  engines  with 
maximum  engine  power  above  19  kW 
that  would  otherwise  be  covered  by  40 
CFR  part  1048  or  1051.  See  40  CFR 
1048.615  and  1051.145(a)(3)  for 
provisions  related  to  these  allowances. 

(e)  In  certain  cases,  the  regulations  in 
this  part  1054  apply  to  propulsion 
marine  engines  that  would  otherwise  be 
covered  by  40  CFR  part  1045.  See  40 
CFR  1045.610  for  provisions  related  to 
these  allowances. 

§  1 054.2  Who  is  responsible  for 
compliance? 

The  requirements  and  prohibitions  of 
this  part  apply  to  manufacturers  of 
engines  and  equipment,  as  described  in 
§  1054.1.  The  requirements  of  this  part 
are  generally  addressed  to 
manufacturers  subject  to  this  part’s 
requirements.  The  term  “you”  generally 
means  the  certifying  manufacturer.  For 
provisions  related  to  exhaust  emissions, 
this  generally  means  the  engine 
manufacturer,  especially  for  issues 
related  to  certification  (including 
production-line  testing,  reporting,  etc.). 
For  provisions  related  to  certification 
with  respect  to  evaporative  emissions, 
this  generally  means  the  equipment 
manufacturer.  Equipment  manufacturers 
must  meet  applicable  requirements  as 
described  in  §  1054.20.  Engine 
manufacturers  that  assemble  an  engine’s 
complete  fuel  system  are  considered  to 
be  the  equipment  manufacturer  with 
respect  to  evaporative  emissions  (see  40 


CFR  1060.5).  Note  that  certification 
requirements  for  component 
manufacturers  are  described  in  40  CFR 
part  1060. 

§  1054.5  Which  nonroad  engines  are 
excluded  from  this  part’s  requirements? 

This  part  does  not  apply  to  the 
following  nonroad  engines: 

(a)  Engines  that  are  certified  to  meet 
the  requirements  of  40  CFR  part  1051 
(for  example,  engines  used  in 
snowmobiles  and  all-terrain  vehicles). 
Engines  that  are  otherwise  subject  to  40 
CFR  part  1051  but  not  required  to  be 
certified  (such  as  engines  exempted 
under  40  CFR  part  1051)  are  also 
excluded  from  this  part  1054,  unless  the 
regulations  in  40  CFR  part  1051 
specifically  require  them  to  comply 
with  the  requirements  of  this  part  1054. 

(b)  Engines  that  are  certified  to  meet 
the  requirements  of  40  CFR  part  1048, 
subject  to  the  provisions  of  §  1054.615. 

(c)  Propulsion  marine  engines.  See  40 
CFR  parts  91  and  1045.  Note  that  the 
evaporative  emission  standards  of  this 
part  also  do  not  apply  with  respect  to 
auxiliary  marine  engines  as  described  in 
§1054.20. 

(d)  Engines  used  in  reduced-scale 
models  of  vehicles  that  are  not  capable 
of  transporting  a  person. 

§  1054.10  How  is  this  part  organized? 

This  part  1054  is  divided  into  the 
following  subparts: 

(a)  Subpart  A  of  this  part  defines  the 
applicability  of  this  part  1054  and  gives 
an  overview  of  regulatory  requirements. 

(b)  Subpart  B  of  this  part  describes  the 
emission  standards  and  other 
requirements  that  must  be  met  to  certify 
engines  under  this  part.  Note  that 

§  1054.145  discusses  certain  interim 
requirements  and  compliance 
provisions  that  apply  only  for  a  limited 
time. 

(c)  Subpart  C  of  this  part  describes 
how  to  apply  for  a  certificate  of 
conformity. 

(d)  Subpart  D  of  this  part  describes 
general  provisions  for  testing 
production-line  engines. 

(e)  Subpart  E  of  this  part  describes 
general  provisions  for  testing  in-use 
engines. 

(f)  Subpart  F  of  this  part  describes 
how  to  test  your  engines  (including 
references  to  other  parts  of  the  Code  of 
Federal  Regulations). 

(g)  Subpart  G  of  this  part  and  40  CFR 
part  1068  describe  requirements, 
prohibitions,  and  other  provisions  that 
apply  to  engine  manufacturers, 
equipment  manufacturers,  owners, 
operators,  rebuilders,  and  all  others. 

(h)  Subpart  H  of  this  part  describes 
how  you  may  generate  and  use  exhaust 
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and  evaporative  emission  credits  to 
certify  your  engines  and  equipment. 

(i)  Subpart  I  of  this  part  contains 
definitions  and  other  reference 
information. 

§  1 054.1 5  Do  any  other  CFR  parts  apply  to 
me? 

(a)  Part  1060  of  this  chapter  describes 
standards  and  procedures  that  apply  for 
controlling  evaporative  emissions  from 
engines  fueled  by  gasoline  or  other 
volatile  liquid  fuels  and  the  associated 
fuel  systems.  See  §§  1054.110  and 
1054.112  for  information  about  how  that 
part  applies. 

(b)  Part  1065  of  this  chapter  describes 
procedures  and  equipment 
specifications  for  testing  engines  to 
measure  exhaust  emissions.  Subpart  F 
of  this  part  1054  describes  how  to  apply 
the  provisions  of  part  1065  of  this 
chapter  to  determine  whether  engines 
meet  the  exhaust  emission  standards  in 
this  part. 

(c)  The  requirements  and  prohibitions 
of  part  1068  of  this  chapter  apply  to 
everyone,  including  anyone  who 
manufactures,  imports,  installs,  owns, 
operates,  or  rebuilds  any  of  the  engines 
subject  to  this  part  1054,  or  equipment 
containing  these  engines.  Part  1068  of 
this  chapter  describes  general 
provisions,  including  these  seven  areas: 

(1)  Prohibited  acts  and  penalties  for 
engine  manufacturers,  equipment 
manufacturers,  and  others. 

(2)  Rebuilding  and  other  aftermarket 
changes. 

(3)  Exclusions  and  exemptions  for 
certain  engines. 

(4)  Importing  engines. 

(5)  Selective  enforcement  audits  of 
your  production. 

(6)  Defect  reporting  and  recall. 

(7)  Procedures  for  hearings. 

(d)  Other  parts  of  this  chapter  apply 
if  referenced  in  this  part. 

§  1054.20  What  requirements  apply  to  my 
equipment? 

(a)  If  you  manufacture  equipment 
using  engines  certified  under  this  part, 
your  equipment  must  meet  all 
applicable  emission  standards  with  the 
engine  and  fuel  system  installed. 

(b)  Except  as  specified  in  paragraph  (f) 
of  this  section,  all  equipment  subject  to 
the  exhaust  standards  of  this  part  must 
meet  the  evaporative  emission  standards 
of  40  CFR  part  1060,  as  described  in 

§§  1054.110  and  1054.112. 

(c)  Except  as  specified  in  paragraph  (f) 
of  this  section,  you  must  identify  and 
label  equipment  you  produce  under  this 
section  consistent  with  the  requirements 
of  40  CFR  1060.135. 

(d)  You  may  need'to  certify  your 
equipment  or  fuel  systems  as  described 
in  40  CFR  1060.1  and  1060.601. 


(e)  You  must  follow  all  emission- 
related  installation  instructions  from  the 
certifying  manufacturers  as  described  in 
§  1054.130,  40  CFR  1060.130,  and  40 
CFR  1068.105.  Failure  to  follow  these 
instructions  subjects  you  to  civil 
penalties  as  described  in  40  CFR  part 
1068,  subpart  B. 

(f)  Motor  vehicles  and  marine  vessels 
may  contain  engines  subject  to  the 
exhaust  emission  standards  in  this  part 
1054.  Evaporative  emission  standards 
apply  to  these  products  as  follows: 

(1)  Marine  vessels  using  spark- 
ignition  engines  are  subject  to  the 
requirements  of  40  CFR  part  1045.  The 
vessels  are  not  required  to  comply  with 
the  evaporative  emission  standards  and 
related  requirements  of  this  part  1054. 

(2)  Motor  vehicles  are  subject  to  the 
requirements  of  40  CFR  part  86.  They 
are  not  required  to  comply  with  the 
evaporative  emission  standards  and 
related  requirements  of  this  part  1054. 

§  1054.30  Submission  of  information. 

(a)  This  part  includes  various 
requirements  to  record  data  or  other 
information.  Refer  to  §  1054.825  and  40 
CFR  1068.25  regarding  recordkeeping 
requirements.  If  recordkeeping 
requirements  are  not  specified,  store 
these  records  in  any  format  and  on  any 
media  and  keep  them  readily  available 
for  one  year  after  you  send  an  associated 
application  for  certification,  or  one  year 
after  you  generate  the  data  if  they  do  not 
support  an  application  for  certification. 
You  must  promptly  send  us  organized, 
written  records  in  English  if  we  ask  for 
them.  We  may  review  them  at  any  time. 

(b)  The  regulations  in  §  1054.255  and 
40  CFR  1068.101  describe  your 
obligation  to  report  truthful  and 
complete  information  and  the 
consequences  of  failing  to  meet  this 
obligation.  This  includes  information 
not  related  to  certification. 

(c)  Send  all  reports  and  requests  for 
approval  to  the  Designated  Compliance 
Officer  (see  §  1054.801). 

(d)  Any  written  information  we 
require  you  to  send  to  or  receive  from 
another  company  is  deemed  to  be  a 
required  record  under  this  section.  Such 
records  are  also  deemed  to  be 
submissions  to  EPA.  We  may  require 
you  to  send  us  these  records  whether  or 
not  you  are  a  certificate  holder. 

Subpart  B — Emission  Standards  and 
Related  Requirements 

§  1054.101  What  emission  standards  and 
requirements  must  my  engines  meet? 

(a)  Exhaust  emissions.  You  must  show 
that  your  engines  meet  the  following 
exhaust  emission  standards,  except  as 
specified  in  paragraphs  (b)  through  (d) 
of  this  section: 


(1)  Handheld  engines  must  meet  the 
exhaust  emission  standards  in 
§1054.103. 

(2)  Nonhandheld  engines  must  meet 
the  exhaust  emission  standards  in 
§1054.105. 

(3)  All  engines  must  meet  the 
requirements  in  §  1054.115. 

(р)  Evaporative  emissions.  Except  as 
specified  in  §  1054.20,  newr  equipment 
using  engines  that  run  on  a  volatile 
liquid  fuel  (such  as  gasoline)  must  meet 
the  evaporative  emission  requirements 
of  40  CFR  part  1060.  The  requirements 
of  40  CFR  part  1060  that  apply  are 
considered  also  to  be  requirements  of 
this  part  1054.  Marine  vessels  using 
auxiliary  marine  engines  subject  to  this 
part  must  meet  the  evaporative  emission 
requirements  in  40  CFR  1045.112 
instead  of  the  evaporative  emission 
requirements  in  this  part.  We  specify 
evaporative  emission  requirements  for 
handheld  and  nonhandheld  equipment 
separately  in  §§1054.110  and  1054.112. 

(с)  Wintertime  engines.  Emission 
standards  regulating  HC  and  NOx 
exhaust  emissions  are  optional  for 
wintertime  engines.  However,  if  you 
certify  an  emission  family  to  such 
standards,  those  engines  are  subject  to 
all  the  requirements  of  this  part  as  if 
these  optional  standards  were 
mandatory. 

(d)  Two-stroke  snowthrower  engines. 
Two-stroke  snowthrower  engines  may 
meet  exhaust  emission  standards  that 
apply  to  handheld  engines  with  the 
same  engine  displacement  instead  of  the 
nonhandheld  standards  that  would 
otherwise  apply. 

(e)  Relationship  between  handheld 
and  nonhandheld  engines.  Any  engines 
certified  to  the  nonhandheld  emission 
standards  in  §  1054.105  may  be  used  in 
either  handheld  or  nonhandheld 
equipment.  Engines  above  80  cc 
certified  to  the  handheld  emission 
standards  in  §  1054.103  may  not  be  used 
in  nonhandheld  equipment.  For 
purposes  of  the  requirements  of  this 
part,  engines  at  or  below  80  cc  are 
considered  handheld  engines,  but  may 
be  installed  in  either  handheld  or 
nonhandheld  equipment.  These  engines 
are  subject  to  handheld  exhaust 
emission  standards;  the  equipment  in 
which  they  are  installed  are  subject  to 
handheld  evaporative  emission 
standards  starting  with  the  model  years 
specified  in  this  part  1054.  See 

§  1054.701(c)  for  special  provisions 
related  to  emission  credits  for  engine 
families  with  displacement  at  or  below 
80  cc  where  those  engines  are  installed 
in  nonhandheld  equipment. 

(f)  Interim  provisions.  It  is  important 
that  you  read  §  1054.145  to  determine  if 
there  are  other  interim  requirements  or 
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interim  compliance  provisions  that 
apply  for  a  limited  time. 

§  1 054.1 03  What  exhaust  emission 
standards  must  my  handheld  engines 
meet? 

(a)  Emission  standards.  Exhaust 
emissions  from  your  handheld  engines 
may  not  exceed  the  emission  standards 
in  Table  1  to  this  section.  Measure 
emissions  using  the  applicable  steady- 
state  test  procedures  described  in 
subpart  F  of  this  part. 


Table  1  to  §  1054.103— Phase  3 
Emission  Standards  for 
Handheld  Engines  (g/kW-hr) 


Engine  displacement 
class 

HC+NOx  ! 

CO 

Class  III  . 

50 

805 

Class  IV  . 

50 

805 

Class  V  . 

72 

603 

! _ 

(b)  Averaging,  banking,  and  trading. 
You  may  generate  or  use  emission 
credits  under  the  averaging,  banking, 
and  trading  (ABT)  program  for  HC+NOx 
emissions  as  described  in  subpart  H  of 


this  part.  You  may  not  generate  or  use 
emission  credits  for  CO  emissions.  To 
generate  or  use  emission  credits,  you 
must  specify  a  family  emission  limit  for 
each  engine  family  you  include  in  the 
ABT  program.  These  family  emission 
limits  serve  as  the  emission  standards 
for  the  engine  family  with  respect  to  all 
required  testing  instead  of  the  standards 
specified  in  this  section.  An  engine 
family  meets  emission  standards  even  if 
its  family  emission  limit  is  higher  than 
the  standard,  as  long  as  you  show  that 
the  whole  averaging  set  of  applicable 
engine  families  meets  the  emission 
standards  using  emission  credits  and 
the  engines  within  the  family  meet  the 
family  emission  limit.  The  following 
FEE  caps  are  the  maximum  values  you 
may  specify  for  family  emission  limits: 

(1)  336  g/kW-hr  for  Class  III  engines. 

(2)  275  g/kW-hr  for  Class  IV  engines. 

(3)  186  g/kW-hr  for  Class  V  engines. 

(c)  Fuel,  types.  The  exhaust  emission 

standards  in  this  section  apply  for 
engines  using  the  fuel  type  on  which  the 
engines  in  the  emission  family  are 
designed  to  operate.  You  must  meet  the 
numerical  emission  standards  for 


hydrocarbons  in  this  section  based  on 
the  following  types  of  hydrocarbon 
emissions  for  engines  powered  by  the 
following  fuels: 

(1)  Alcohol-fueled  engines:  THCE 
emissions. 

(2)  Natural  gas-fueled  engines:  NMHC 
emissions. 

(3)  Other  engines:  THC  emissions. 

(d)  Useful  life.  Y our  engines  must 
meet  the  exhaust  emission  standards  in 
paragraph  (a)  of  this  section  over  their 
full  useful  life  as  described  in 
§1054.107. 

(e)  Applicability  for  testing.  The 
emission  standards  in  this  subpart  apply 
to  all  testing,  including  certification, 
production-line,  and  in-use  testing. 

§  1 054.1 05  What  exhaust  emission 
standards  must  my  nonhandheld  engines 
meet? 

(a)  Emission  standards.  Exhaust 
emissions  from  your  engines  may  not 
exceed  the  emission  standards  in  Table 
1  to  this  section.  Measure  emissions 
using  the  applicable  steady-state  test 
procedures  described  in  subpart  F  of 
this  part. 


Class  I 
Class  II 


Table  1  to  §1054.105— Phase  3  Emission  Standards  for  Nonhandheld  Engines  (g/kW-hr) 


1 

Engine  displacement  class 

HC+NOx 

Primary  CO 
standard 

CO 

standard 
for  marine 
generator 
engines 

10.0 

610 

5.0 

8.0 

610 

5.0 

(b)  Averaging,  banking,  and  trading. 
You  may  generate  or  use  emission 
credits  under  the  averaging,  banking, 
and  trading  (ABT)  program  for  HC+NOx 
emissions  as  described  in  subpart  H  of 
this  part.  You  may  not  generate  or  use 
emission  credits  for  CO  emissions.  To 
generate  or  use  emission  credits,  you 
must  specify  a  family  emission  limit  for 
each  engine  family  you  include  in  the 
ABT  program.  These  family  emission 
limits  serve  as  the  emission  standards 
for  the  engine  family  with  respect  to  all 
required  testing  instead  of  the  standards 
specified  in  this  section.  An  engine 
family  meets  emission  standards  even  if 
its  family  emission  limit  is  higher  than 
the  standard,  as  long  as  you  show  that 
the  whole  averaging  set  of  applicable 
engine  families  meets  the  emission 
standards  using  emission  credits,  and 
the  engines  within  the  family  meet  the 
family  emission  limit.  The  following 
FEL  caps  are  the  maximum  values  you 
may  specify  for  family  emission  limits: 

(1)  40.0  g/kW-hr  for  Class  I  engines 
with  displacement  below  100  cc. 


(2)  16.1  g/kW-hr  for  Class  I  engines 
with  displacement  at  or  above  100  cc. 

(3)  12.1  for  Class  II  engines. 

(c)  Fuel  types.  The  exhaust  emission 
standards  in  this  section  apply  for 
engines  using  the  fuel  type  on  which  the 
engines  in  the  emission  family  are 
designed  to  operate.  You  must  meet  the 
numerical  emission  standards  for 
hydrocarbons  in  this  section  based  on 
the  following  types  of  hydrocarbon 
emissions  for  engines  powered  by  the 
following  fuels: 

(1)  Alcohol-fueled  engines:  THCE 
emissions. 

(2)  Natural  gas-fueled  engines:  NMHC 
emissions. 

(3)  Other  engines:  THC  emissions. 

(d)  Useful  life.  Your  engines  must 
meet  the  exhaust  emission  standards  in 
paragraph  (a)  of  this  section  over  their 
full  useful  life  as  described  in 
§1054.107. 

(e)  Applicability  for  testing.  The 
emission  standards  in  this  subpart  apply 
to  all  testing,  including  certification, 
production-line,  and  in-use  testing. 


§1054.107  What  is  the  useful  life  period 
for  meeting  exhaust  emission  standards? 

This  section  describes  an  engine 
family’s  useful  life,  which  is  the  period 
during  which  engines  are  required  to 
comply  with  all  emission  standards  that 
apply.  The  useful  life  period  is  five 
years  or  a  number  of  hours  of  operation, 
whichever  comes  first,  as  described  in 
this  section. 

(a)  Determine  the  useful  life  period  for 
exhaust  requirements  as  follows: 

(1)  Except  as  specified  in  paragraphs 
(a)(2)  and  (3)  of  this  section,  the  useful 
life  period  for  exhaust  requirements  is 
the  number  of  engine  operating  hours 
from  Table  1  to  this  section  that  most 
closely  matches  the  expected  median  in- 
use  life  of  your  engines.  The  median  in- 
use  life  of  your  engine  is  the  shorter  of 
the  following  values: 

(i)  The  median  in-use  life  of 
equipment  into  which  the  engine  is 
expected  to  be  installed. 

(ii)  The  median  in-use  life  of  the 
engine  without  being  scrapped  or 
rebuilt. 
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Table  1  to  §  1054.107— Nominal  Useful  Life  Periods 


Nonhandheld 


Residential 

Extended  life 
residential 1 

Commercial 

125 

250 

500 

Class  II  . 

250 

500 

1,000 

Handheld 

Light  use 

Medium  use 

Heavy  use 

Class  III— V . 

50 

125 

;  300 

1 0r  “General  Purpose.” 


(2)  You  may  select  a  longer  useful  life 
for  nonhandheld  engines  than  that 
specified  in  paragraph  (a)(1)  of  this 
section  in  1 00-hour  increments  not  to 
exceed  3,000  hours  for  Class  I  engines 
or  5,000  hours  for  Class  II  engines.  For 
engine  families  generating  emission 
credits,  you  may  do  this  only  with  our 
approval.  These  are  considered  “Heavy 
Commercial”  engines. 

(3)  The  minimum  useful  life  period 
for  engines  with  maximum  engine 
power  above  19  kW  is  1,000  hours  (see 
§  1054.1(d)). 

(b)  Keep  any  available  information  to 
support  your  selection  and  make  it 
available  to  us. if  we  ask  for  it.  We  may 
require  you  to  certify  to  a  different 
useful  life  value  from  the  table  if  we 
determine  that  the  selected  useful  life 
value  is  not  justified  by  the  data.  We 
may  consider  any  relevant  information, 
including  your  product  warranty 
statements  and  marketing  materials 
regarding  engine  life,  in  making  this 
determination.  We  may  void  your ' 
certificate  if  we  determine  that  you 
intentionally  selected  an  incorrect 
value.  Support  your  selection  based  on 
any  of  the  following  information: 

(1)  Surveys  of  the  life  spans  of  the 
equipment  in  which  the  subject  engines 
are  installed. 

(2)  Engineering  evaluations  of  field 
aged  engines  to  ascertain  when  engine 
performance  deteriorates  to  the  point 
where  usefulness  and/or  reliability  is 
impacted  to  a  degree  sufficient  to 
necessitate  overhaul  or  replacement. 

(3)  Failure  reports  from  engine 
customers. 

(4)  Engineering  evaluations  of  the 
durability,  in  hours,  of  specific  engine 
technologies,  engine  materials,  or 
engine  designs. 

§  1 054. 1 1 0  What  evaporative  em  ission 
standards  must  my  handheld  equipment 
meet? 

The  following  evaporative  emission 
requirements  apply  for  handheld 
equipment  over  a  useful  life  of  five 
years: 


(a)  Fuel  line  permeation.  Nonmetal 
fuel  lines  must  meet  the  permeation 
requirements  for  EPA  Nonroad  Fuel 
Lines  or  EPA  Cold-Weather  Fuel  Lines 
as  specified  in  40  CFR  1060.102.  These 
requirements  apply  starting  in  the  2012 
model  year,  except  that  they  apply 
starting  in  the  2013  model  year  for 
emission  families  involving  small- 
volume  emission  families  that  are  not 
used  in  cold-weather  equipment.  For 
fuel  lines  used  in  cold-weather 
equipment,  you  may  generate  or  use 
emission  credits  to  show  compliance 
with  these  permeation  standards 
through  2015  as  described  in 

§  1054.145(h). 

(b)  Tank  permeation.  Fuel  tanks  must 
meet  the  permeation  requirements 
specified  in  40  CFR  1060.103.  These 
requirements  apply  for  handheld 
equipment  starting  in  the  2010  model 
year,  except  that  they  apply  starting  in 
the  2011  model  year  for  structurally 
integrated  nylon  fuel  tanks,  in  the  2012 
model  year  for  handheld  equipment 
using  nonhandheld  engines,  and  in  the 
2013  model  year  for  all  small-volume 
emission  families.  For  nonhandheld 
equipment  using  engines  at  or  below  80 
cc,  the  requirements  of  this  paragraph 
(b)  apply  starting  in  the  2012  model 
year.  (Note:  40  CFR  90.129  specifies 
emission  standards  for  certain  2009 
model  year  engines  and  equipment.) 

You  may  generate  or  use  emission 
credits  to  show  compliance  with  the 
requirements  of  this  paragraph  (b)  under 
the  averaging,  banking,  and  trading 
program  as  described  in  subpart  H  of 
this  part.  FEL  caps  apply  as  specified  in 
§  1054.112(b)(1)  through  (3)  starting  in 
the  2015  model  year. 

(c)  Running  loss.  The  running  loss 
requirements  specified  in  40  CFR  part 
1060  do  not  apply  for  handheld 
equipment. 

(d)  Other  requirements.  The 
provisions  of  40  CFR  1060.101(e)  and  (f) 
include  general  requirements  that  apply 
to  all  nonroad  equipment  subject  to 
evaporative  emission  standards. 


(e)  Engine  manufacturers.  To  the 
extent  that  engine  manufacturers 
produce  engines  with  fuel  lines  or  fuel 
tanks,  those  fuel-system  components 
must  meet  the  requirements  specified  in 
this  section.  The  timing  of  new 
standards  is  based  on  the  date  of 
manufacture  of  the  engine. 

§  1 054.1 1 2  What  evaporative  emission 
standards  must  my  nonhandheld 
equipment  meet? 

The  evaporative  emission 
requirements  of  this  section  apply 
starting  in  the  2011  model  year  for 
equipment  using  Class  II  engines  and  in 
the  2012  model  year  for  equipment 
using  Class  I  engines  over  a  useful  life 
of  five  years.  See  §  1054.110  for 
requirements  that  apply  for 
nonhandheld  equipment  using  engines 
at  or  below  80  cc. 

(a)  Fuel  line  permeation.  Nonmetal 
fuel  lines  must  meet  the  permeation 
requirements  for  EPA  Nonroad  Fuel 
Lines  as  specified  in  40  CFR  1060.102. 

(b)  Tank  permeation.  Fuel  tanks  must 
meet  the  permeation  requirements 
specified  in  40  CFR  1060.103. 

Equipment  manufacturers  may  generate 
or  use  emission  credits  to  show 
compliance  with  the  requirements  of 
this  paragraph  (b)  under  the  averaging, 
banking,  and  trading  program  as 
described  in  subpart  H  of  this  part. 
Starting  in  the  2014  model  year  for  Class 
II  equipment  and  in  the  2015  model 
year  for  Class  I  equipment,  the  following 
FEL  caps  represent  the  maximum  values 
for  family  emission  limits  that  you  may 
use  for  your  fuel  tanks: 

(1)  Except  as  specified  in  paragraphs 
(b)(2)  of  this  section,  you  may  not  use 
fuel  tanks  with  a  family  emission  limit 
that  exceeds  5.0  g/m2/day  for  testing  at 
a  nominal  temperature  of  28  °C,  or  8.3 
g/m2/ day  for  testing  at  a  nominal 
temperature  of  40  °C. 

(2)  For  small-volume  emission 
families,  you  may  not  use  fuel  tanks 
with  a  family  emission  limit  that 
exceeds  8.0  g/m2/day  for  testing  at  a 
nominal  temperature  of  28  °C,  or  13.3  g/ 
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m2/day  for  testing  at  a  nominal 
temperature  of  40  °C. 

(3)  FEL  caps  do  not  apply  to  fuel  caps 
that  are  certified  separately  to  meet 
permeation  standards. 

(c)  Running  loss.  Running  loss 
requirements  apply  as  specified  in  40 
CFR  1060.104. 

(d)  Diurnal  emissions.  Nonhandheld 
equipment  may  optionally  be  certified 
to  the  diurnal  emission  standards 
specified  in  40  CFR  1060.105,  in  which 
case  the  permeation  standards  specified 
in  paragraphs  (a)  and  (b)  of  this  section 
do  not  apply. 

(e)  Other  requirements.  The 
provisions  of  40  CFR  1060.101(e)  and  (f) 
include  general  requirements  that  apply 
to  all  nonroad  equipment  subject  to 
evaporative  emission  standards. 

(f)  Engine  manufacturers.  To  the 
extent  that  engine  manufacturers 
produce  engines  with  fuel  lines  or  fuel 
tanks,  those  fuel-system  components 
must  meet  the  requirements  specified  in 
this  section.  The  timing  of  new 
standards  is  based  on  the  date  of 
manufacture  of  the  engine. 

§  1 054.1 1 5  What  other  requirements 
apply? 

The  following  requirements  apply 
with  respect  to  engines  that  are  required 
to  meet  the  emission  standards  of  this 
part: 

(a)  Crankcase  emissions.  Crankcase 
emissions  may  not  be  discharged 
directly  into  the  ambient  atmosphere 
from  any  engine  throughout  its  useful 
life,  except  as  follows: 

(1)  Snowthrower  engines  may 
discharge  crankcase  emissions  to  the 
ambient  atmosphere  if  the  emissions  are 
added  to  the  exhaust  emissions  (either 
physically  or  mathematically)  during  all 
emission  testing.  If  you  take  advantage 
of  this  exception,  you  must  do  the 
following  things: 

(1)  Manufacture  the  engines  so  that  all 
crankcase  emissions  can  be  routed  into 
the  applicable  sampling  systems 
specified  in  40  CFR  part  1065. 

(ii)  Account  for  deterioration  in 
crankcase  emissions  when  determining 
exhaust  deterioration  factors. 

(2)  For  purposes  of  this  paragraph  (a), 
crankcase  emissions  that  are  routed  to 
the  exhaust  upstream  of  exhaust 
aftertreatment  during  all  operation  are 
not  considered  to  be  discharged  directly 
into  the  ambient  atmosphere. 

(b)  Adjustable  parameters.  Engines 
that  have  adjustable  parameters  must 
meet  all  the  requirements  of  this  part  for 
any  adjustment  in  the  physically 
adjustable  range.  An  operating 
parameter  is  not  considered  adjustable  if 
you  permanently  seal  it  or  if  it  is  not 
normally  accessible  using  ordinary 


tools.  We  may  require  that  you  set 
adjustable  parameters  to  any 
specification  within  the  adjustable  range 
during  any  testing,  including 
certification  testing,  production-line 
testing,  or  in-use  testing.  You  may  ask 
us  to  limit  idle-speed  or  carburetor 
adjustments  to  a  smaller  range  than  the 
physically  adjustable  range  if  you  show 
us  that  the  engine  will  not  be  adjusted 
outside  of  this  smaller  range  during  in- 
use  operation  without  significantly 
degrading  engine  performance. 

(c)  Altitude  adjustments.  Engines 
must  meet  applicable  emission 
standards  for  valid  tests  conducted 
under  the  ambient  conditions  specified 
in  40  CFR  1065.520.  Except  as  specified 
in  §  1054.145(c),  engines  must  meet 
applicable  emission  standards  at  all 
specified  atmospheric  pressures,  except 
that  for  atmospheric  pressures  below 
94.0  kPa  you  may  rely  on  an  altitude  kit 
for  all  testing  if  you  meet  the 
requirements  specified  in  §  1054.205(r). 

If  you  rely  on  an  altitude  kit  for 
certification,  you  must  identify  in  the 
owners  manual  the  altitude  range  for 
which  you  expect  proper  engine 
performance  and  emission  control  with 
and  without  the  altitude  kit;  you  must 
also  state  in  the  owners  manual  that 
operating  the  engine  with  the  wrong 
engine  configuration  at  a  given  altitude 
may  increase  its  emissions  and  decrease 
fuel  efficiency  and  performance.  See 

§  1054.145(c)  for  special  provisions  that 
apply  for  handheld  engines. 

(d)  Prohibited  controls.  You  may  not 
design  your  engines  with  emission- 
control  devices,  systems,  or  elements  of 
design  that  cause  or  contribute  to  an 
unreasonable  risk  to  public  health, 
welfare,  or  safety  while  operating.  For 
example,  this  would  apply  if  the  engine 
emits  a  noxious  or  toxic  substance  it 
would  otherwise  not  emit  that 
contributes  to  such  an  unreasonable 
risk. 

(e)  Defeat  devices.  You  may  not  equip 
your  engines  with  a  defeat  device.  A 
defeat  device  is  an  auxiliary  emission 
control  device  that  reduces  the 
effectiveness  of  emission  controls  under 
conditions  that  the  engine  may 
reasonably  be  expected  to  encounter 
during  normal  operation  and  use.  This 
does  not  apply  for  altitude  kits  installed 
or  removed  consistent  with  §  1054.655. 
This  also  does  not  apply  to  auxiliary 
emission  control  devices  you  identify  in 
your  application  for  certification  if  any 
of  the  following  is  true: 

(1)  The  conditions  of  concern  were 
substantially  included  in  the  applicable 
duty-cycle  test  procedures  described  in 
subpart  F  of  this  part. 


(2)  You  show  your  design  is  necessary  j 

to  prevent  engine  (or  equipment)  j 

damage  or  accidents.  ] 

(3)  The  reduced  effectiveness  applies 
only  to  starting  the  engine. 

§  1 054.1 20  What  emission-related  warranty 
requirements  apply  to  me? 

The  requirements  of  this  section 
apply  to  the  manufacturer  certifying 
with  respect  to  exhaust  emissions.  See 
40  CFR  part  1060  for  the  warranty 
requirements  related  to  evaporative 
emissions. 

(a)  General  requirements.  You  must 
warrant  to  the  ultimate  purchaser  and 
each  subsequent  purchaser  that  the  new 
engine,  including  all  parts  of  its 
emission  control  system,  meets  two 
conditions: 

(1)  It  is  designed,  built,  and  equipped 
so  it  conforms  at  the  time  of  sale  to  the 
ultimate  purchaser  with  the 
requirements  of  this  part. 

(2)  It  is  free  from  defects  in  materials 
and  workmanship  that  may  keep  it  from 
meeting  these  requirements. 

(b)  Warranty  period.  Your  emission- 
related  warranty  must  be  valid  during 
the  periods  specified  in  this  paragraph 
(b).  You  may  offer  an  emission-related 
warranty  more  generous  than  we 
require.  The  emission-related  warranty 
for  the  engine  may  not  be  shorter  than 
any  published  warranty  you  offer 
without  charge  for  the  engine.  Similarly, 
the  emission-related  warranty  for  any 
component  may  not  be  shorter  than  any 
published  warranty  you  offer  without 
charge  for  that  component.  If  an  engine 
has  no  hour  meter,  we  base  the  warranty 
periods  in  this  paragraph  (b)  only  on  the 
engine’s  age  (in  years).  The  warranty 
period  begins  on  the  date  of  sale  to  the 
ultimate  purchaser.  The  minimum 
warranty  periods  are  as  follows: 

(1)  The  minimum  warranty  period  is 
two  years  except  as  allowed  under 
paragraph  (b)(2)  or  (3)  of  this  section. 

(2)  We  may  establish  a  shorter 
warranty  period  for  handheld  engines 
subject  to  severe  service  in  seasonal 
equipment  if  we  determine  that  these 
engines  are  likely  to  operate  for  a 
number  of  hours  greater  than  the 
applicable  useful  life  within  24  months. 

Y ou  must  request  this  shorter  warranty 
period  in  your  application  for 
certification  or  in  an  earlier  submission. 

(3)  For  engines  equipped  with  hour 
meters,  you  may  deny  warranty  claims 
for  engines  that  have  accumulated  a 
number  of  hours  greater  than  50  percent 
of  the  applicable  useful  life. 

(c)  Components  covered.  The 
emission-related  warranty  covers  all 
components  whose  failure  would 
increase  an  engine’s  emissions  of  any 
regulated  pollutant,  including 
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components  listed  in  40  CFR  part  1068,  described  in  paragraph  (f)(3)(h)  of  this  to  consider  additional  factors  such  as 

Appendix  I,  and  components  from  any  section  for  other  states.  However,  you  the  effect  on  performance  and 

other  system  you  develop  to  control  must  have  at  least  one  authorized  emissions.  For  example,  we  may  allow 

emissions.  The  emission-related  service  center  in  each  state  unless  the  you  to  schedule  fuel-injector 

warranty  covers  these  components  even  whole  state  is  within  100  miles  of  replacement  as  critical  emission-related 

if  another  company  produces  the  authorized  service  centers  in  other  maintenance  if  you  have  survey  data 

component.  Your  emission-related  states.  showing  this  is  done  at  the 

warranty  does  not  cover  components  (4)  If  your  plan  for  meeting  the  recommended  interval  for  65  percent  of 

whose  failure  would  not  increase  an  requirements  of  this  paragraph  (f)  does  engines  and  you  demonstrate  that 

engine’s  emissions  of  any  regulated  not  include  at  least  100  authorized  performance  degradation  is  roughly 

pollutant.  repair  facilities  in  the  United  States  or  proportional  to  the  degradation  in 

(d)  Limited  applicability.  You  may  at  least  one  such  facility  for  each  5,000  emission  control  for  engines  that  do  not 

deny  warranty  claims  under  this  section  engines  you  sell  in  the  United  States,  have  their  fuel  injectors  replaced. 

if  the  operator  caused  the  problem  you  must  also  post  a  bond  as  described  (iii)  You  provide  the  maintenance  free 

through  improper  maintenance  or  use,  in  §  1054.690  to  ensure  that  you  will  of  charge  and  clearly  say  so  in  your 

as  described  in  40  CFR  1068.115.  fulfill  your  warranty-repair  maintenance  instructions. 

(e)  Owners  manual.  Describe  in  the  responsibilities  even  if  you  are  not  (iv)  You  otherwise  show  us  that  the 

owners  manual  the  emission-related  obligated  to  post  a  bond  under  that  maintenance  is  reasonably  likely  to  be 

warranty  provisions  from  this  section  section.  Note  that  you  may  post  a  single  done  at  the  recommended  intervals, 

that  apply  to  the  engine.  Include  bond  to  meet  the  requirements  of  this  You  may  schedule  cleaning  or 

instructions  for  obtaining  warranty  section  and  §  1054.690.  changing  air  filters  or  changing  spark 

service  consistent  with  the  requirements  plugs  at  the  least  frequent  interval 

of  paragraph  (f)  of  this  section.  §  1054.125  What  maintenance  instructions  described  in  the  owners  manual.  See 

(f)  Requirements  related  to  warranty  must  I  give  to  buyers?  §  1054.245  for  testing  requirements 

claims.  You  are  required  at  a  minimum  Give  the  ultimate  purchaser  of  each  related  to  these  maintenance  steps, 

to  meet  the  following  conditions  to  new  engine  written  instructions  for  (3)  You  may  not  schedule  critical 

ensure  that  owners  will  be  able  to  properly  maintaining  and  using  the  emission-related  maintenance  within 

promptly  obtain  warranty  repairs:  '  engine,  including  the  emission  control  the  useful  life  period  for  aftertreatment 

(1)  You  must  provide  and  monitor  a  system  as  described  in  this  section.  The  devices,  pulse-air  valves,  fuel  injectors, 

toll-free  telephone  number  and  an  e-  maintenance  instructions  also  apply  to  oxygen  sensors,  electronic  control  units, 
mail  address  for  owners  to  receive  service  accumulation  on  your  emission-  superchargers,  or  turbochargers,  except 

information  about  how  to  make  a  data  engines  as  described  in  §  1054.245  as  specified  in  paragraph  (b)  or  (c)  of 

warranty  claim,  and  how  to  make  and  in  40  CFR  part  1065.  Note  that  for  this  section. 

arrangements  for  authorized  repairs.  handheld  engines  subject  to  Phase  3  (b)  Recommended  additional 

(2)  You  must  provide  a  source  of  standards  you  may  perform  maintenance.  You  may  recommend  any 

replacement  parts  within  the  United  maintenance  on  emission-data  engines  additional  amount  of  maintenance  on 

States.  For  parts  that  you  import,  this  during  service  accumulation  as  the  components  listed  in  paragraph  (a) 

requires  you  to  have  at  least  one  described  in  40  CFR  part  90.  of  this  section,  as  long  as  you  state 

distributor  within  the  United  States.  (a)  Critical  emission-related  clearly  that  these  maintenance  steps  are 

(3)  You  must  use  one  of  the  following  maintenance.  Critical  emission-related  not  necessary  to  keep  the  emission- 

methods  to  show  that  you  will  generally  maintenance  includes  any  adjustment,  related  warranty  valid.  If  operators  do 

be  able  to  honor  warranty  claims:  cleaning,  repair,  or  replacement  of  the  maintenance  specified  in  paragraph 

(i)  If  you  have  authorized  service  critical  emission-related  components.  (a)  of  this  section,  but  not  the 

centers  in  all  U.S.  population  centers  This  may  also  include  additional  recommended  additional  maintenance, 

with  a  population  of  100,000  or  more  emission-related  maintenance  that  you  this  does  not  allow  you  to  disqualify 

based  on  the  2000  census,  you  may  limit  determine  is  critical  if  we  approve  it  in  those  engines  from  in-use  testing  or 

warranty  repairs  to  these  service  advance.  You  may  schedule  critical  deny  a  warranty  claim.  Do  not  take 

providers.  emission-related  maintenance  on  these  these  maintenance  steps  during  service 

(ii)  You  may  limit  warranty  repairs  to  components  if  you  meet  the  following  accumulation  on  your  emission-data 

authorized  service  centers  for  owners  conditions:  engines. 

located  within  100  miles  of  an  (1)  You  demonstrate  that  the  (c)  Special  maintenance.  You  may 

authorized  service  center.  For  owners  maintenance  is  reasonably  likely  to  be  specify  more  frequent  maintenance  to 

located  more  than  100  miles  from  an  done  at  the  recommended  intervals  on  address  problems  related  to  special 

authorized  service  center,  you  must  in-use  engines.  We  will  accept  situations,  such  as  atypical  engine 

state  in  your  warranty  that  you  will  scheduled  maintenance  as  reasonably  operation.  You  must  clearly  state  that 

either  pay  for  shipping  costs  to  and  from  likely  to  occur  if  you  satisfy  any  of  the  this  additional  maintenance  is 

an  authorized  service  center,  provide  for  following  conditions:  associated  with  the  special  situation  you 

a  service  technician  to  come  to  the  (i)  You  present  data  showing  that  any  are  addressing, 

owner  to  make  the  warranty  repair,  or  lack  of  maintenance  that  increases  (d)  Noncritical  emission-related 

pay  for  the  repair  to  be  made  at  a  local  emissions  also  unacceptably  degrades  maintenance .  Subject  to  the  provisions 

nonauthorized  service  center.  The  the  engine’s  performance.  of  this  paragraph  (d),  you  may  schedule 

provisions  of  this  paragraph  (f)(3)(ii)  (ii)  You  present  survey  data  showing  any  amount  of  emission-related 

apply  only  for  the  contiguous  states,  that  at  least  80  percent  of  engines  in  the  inspection  or  maintenance  that  is  not 

excluding  the  states  with  high-altitude  field  get  the  maintenance  you  specify  at  covered  by  paragraph  (a)  of  this  section 

areas  identified  in  40  CFR  part  1068,  the  recommended  intervals.  If  the  (i.e.,  maintenance  that  is  neither 

Appendix  III.  survey  data  show  that  60  to  80  percent  explicitly  identified  as  critical  emission- 

(iii)  You  may  use  the  approach  of  engines  in  the  field  get  the  related  maintenance,  nor  that  we 

described  in  paragraphs  (f)(3)(i)  of  this  maintenance  you  specify  at  the  approve  as  critical  emission-related 

section  for  some  states  and  the  approach  recommended  intervals,  you  may  ask  us  maintenance).  Noncritical  emission- 


59266  Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations 


related  maintenance  generally  includes 
re-seating  valves,  removing  combustion 
chamber  deposits,  or  any  other 
emission-related  maintenance  on  the 
components  we  specify  in  40  CFR  part 
1068,  Appendix  I  that  is  not  covered  in 
paragraph  (a)  of  this  section.  You  must 
state  in  the  owners  manual  that  these 
steps  are  not  necessary  to  keep  the 
emission-related  warranty  valid.  If 
operators  fail  to  do  this  maintenance, 
this  does  not  allow  you  to  disqualify 
those  engines  from  in-use  testing  or 
deny  a  warranty  claim.  Do  not  take 
these  inspection  or  maintenance  steps 
during  service  accumulation  on  your 
emission-data  engines. 

(e)  Maintenance  that  is  not  emission- 
related.  For  maintenance  unrelated  to 
emission  controls,  you  may  schedule 
any  amount  of  inspection  or 
maintenance.  You  may  also  take  these 
inspection  or  maintenance  steps  during 
service  accumulation  on  your  emission- 
data  engines,  as  long  as  they  are 
reasonable  and  technologically 
necessary.  This  might  include  adding 
engine  oil,  changing  fuel  or  oil  filters, 
servicing  engine-cooling  systems,  and 
adjusting  idle  speed,  governor,  engine 
bolt  torque,  valve  lash,  or  injector  lash. 
You  may  perform  this  nonemission- 
related  maintenance  on  emission-data 
engines  at  the  least  frequent  intervals 
that  you  recommend  to  the  ultimate 
purchaser  (but  not  the  intervals 
recommended  for  severe  service). 

(f)  Source  of  parts  and  repairs.  State 
clearly  on  the  first  page  of  your  written 
maintenance  instructions  that  a  repair 
shop  or  person  of  the  owner’s  choosing 
may  maintain,  replace,  or  repair 
emission  control  devices  and  systems. 
Your  instructions  may  not  require 
components  or  service  identified  by 
brand,  trade,  or  corporate  name.  Also, 
do  not  directly  or  indirectly  condition 
your  warranty  on  a  requirement  that  the 
engine  be  serviced  by  your  franchised 
dealers  or  any  other  service 
establishments  with  which  you  have  a 
commercial  relationship.  You  may 
disregard  the  requirements  in  this 
paragraph  (f)  if  you  do  one  of  two 
things: 

(1)  Provide  a  component  or  service 
without  charge  under  the  purchase 
agreement. 

(2)  Get  us  to  waive  this  prohibition  in 
the  public’s  interest  by  convincing  us 
the  engine  will  work  properly  only  with 
the  identified  component  or  service. 

(g)  Payment  for  scheduled 
maintenance.  Owners  are  responsible 
for  properly  maintaining  their  engines. 
This  generally  includes  paying  for 
scheduled  maintenance.  However, 
manufacturers  must  pay  for  scheduled 


maintenance  during  the  useful  life  if  it 
meets  all  the  following  criteria: 

(1)  Each  affected  component  was  not 
in  general  use  on  similar  engines  before 
1997. 

(2)  The  primary  function  of  each 
affected  component  is  to  reduce 
emissions. 

(3)  Failure  to  perform  the 
maintenance  would  not  cause  clear 
problems  that  would  significantly 
degrade  the  engine’s  performance. 

(h)  Owners  manual.  Explain  the 
owner’s  responsibility  for  proper 
maintenance  in  the  owners  manual. 

§  1 054.1 30  What  installation  instructions 
must  I  give  to  equipment  manufacturers? 

(a)  If  you  sell  an  engine  for  someone 
else  to  install  in  a  piece  of  equipment, 
give  the  engine  installer  instructions  for 
installing  it  consistent  with  the 
requirements  of  this  part.  Include  all 
information  necessary  to  ensure  that  an 
engine  will  be  installed  in  its  certified 
configuration. 

(b)  Make  sure  the  instructions  have 
the  following  information: 

(1)  Include  the  heading:  “Emission- 
related  installation  instructions”. 

(2)  State:  “Failing  to  follow  these 
instructions  when  installing  a  certified 
engine  in  nonroad  equipment  violates 
federal  law  (40  CFR  1068.105(b)), 
subject  to  fines  or  other  penalties  as 
described  in  the  Clean  Air  Act.” 

(3)  Describe  the  instructions  needed 
to  properly  install  the  exhaust  system 
and  any  other  components.  Include 
instructions  consistent  with  the 
requirements  of  §  1054.655  related  to 
altitude  kits. 

(4)  Describe  the  steps  needed  to 
control  evaporative  emissions  in 
accordance  with  certificates  of 
conformity  that  you  hold.  Include 
instructions  for  connecting  fuel  lines  as 
needed  to  prevent  running  loss 
emissions,  if  applicable.  Such 
instructions  must  include  sufficient 
detail  to  ensure  that  running  loss 
control  will  not  cause  the  engine  to 
exceed  exhaust  emission  standards.  For 
example,  you  may  specify  a  maximum 
vapor  flow  rate  under  normal  operating 
conditions.  Also  include  notification 
that  the  installer  must  meet  the 
requirements  of  §  1054.112  and  40  CFR 
part  1060. 

(5)  Describe  any  limits  on  the  range  of 
applications  needed  to  ensure  that  the 
engine  remains  in  its  certified 
configuration  after  installation.  For 
example,  if  you  certify  engines  only  for 
rated-speed  applications  tell  equipment 
manufacturers  that  the  engine  must  not 
be  installed  in  equipment  involving 
intermediate-speed  operation.  Also,  if 
your  wintertime  engines  are  not 


certified  to  the  otherwise  applicable 
HC+NOx  standards,  tell  equipment 
manufacturers  that  the  engines  must  be 
installed  in  equipment  that  is  used  only 
in  wintertime. 

(6)  Describe  any  other  instructions  to 
make  sure  the  installed  engine  will 
operate  according  to  design 
specifications  in  your  application  for 
certification.  For  example,  this  may 
include  specified  limits  for  catalyst 
systems,  such  as  exhaust  backpressure, 
catalyst  location,  and  temperature 
profiles  during  engine  operation. 

(7)  State:  “If  you  install  the  engine  in 
a  way  that  makes  the  engine’s  emission 
control  information  label  hard  to  read 
during  normal  engine  maintenance,  you 
must  place  a  duplicate  label  on  the 
equipment,  as  described  in  40  CFR 
1068.105.” 

(c)  You  do  not  need  installation 
instructions  for  engines  you  install  in 
your  own  equipment. 

(d)  Provide  instructions  in  writing  or 
in  an  equivalent  format.  For  example, 
you  may  post  instructions  on  a  publicly 
available  Web  site  for  downloading  or 
printing.  If  you  do  not  provide  the 
instructions  in  writing,  explain  in  your 
application  for  certification  how  you 
will  ensure  that  each  installer  is 
informed  of  the  installation  . 
requirements. 

§  1054.135  How  must  I  label  and  identify 
the  engines  I  produce? 

The  provisions  of  this  section  apply  to 
engine  manufacturers. 

(a)  Assign  each  engine  a  unique 
identification  number  and  permanently 
affix,  engrave,  or  stamp  it  on  the  engine 
in  a  legible  way. 

(b)  At  the  time  of  manufacture,  affix 
a  permanent  and  legible  label 
identifying  each  engine.  The  label  must 
be — 

(1)  Attached  in  one  piece  so  it  is  not 
removable  without  being  destroyed  or 
defaced. 

(2)  Secured  to  a  part  of  the  engine 
needed  for  normal  operation  and  not 
normally  requiring  replacement. 

(3)  Durable  and  readable  for  the 
engine’s  entire  life. 

(4)  Written  in  English. 

(c)  The  label  must  conform  to  the 
following  specifications  without 
exception: 

(1)  Include  the  heading  “EMISSION 
CONTROL  INFORMATION”. 

(2)  Include  your  full  corporate  name 
and  trademark.  You  may  identify 
another  company  and  use  its  trademark 
instead  of  yours  if  you  comply  with  the 
provisions  of  §  1054.640. 

(3)  Include  EPA’s  standardized 
designation  for  the  emission  family  (and 
subfamily,  where  applicable). 
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(4)  State  the  following  based  on  the 
useful  life  requirements  in  §  1054.107: 
“EMISSION  COMPLIANCE  PERIOD  = 
[identify  applicable  useful  life  period] 
HOURS”.  In  addition  to  specifying  the 
hours,  you  may  optionally  add  the 
descriptive  terms  specified  in 

§  1054.107(a)  to  characterize  the  useful 
life.  You  may  use  the  term  Heavy 
Commercial  for  nonhandheld  engines  if 
you  establish  a  longer  useful  life  under 
§  1054.107(a)(2). 

(5)  State  the  engine’s  displacement  (in 
cubic  centimeters);  however,  you  may 
omit  this  from  the  label  if  all  the  engines 
in  the  emission  family  have  the  same 
per-cylinder  displacement  and  total 
displacement. 

(6)  State  the  date  of  manufacture 
[DAY  (optional),  MONTH,  and  YEAR); 
however,  you  may  omit  this  from  the 
label  if  you  stamp,  engrave,  or  otherwise 
permanently  identify  it  elsewhere  on 
the  engine,  in  which  case  you  must  also 
describe  in  your  application  for 
certification  where  you  will  identify  the 
date  on  the  engine. 

(7)  Identify  the  emission  control 
system.  Use  terms  and  abbreviations  as 
described  in  40  CFR  1068.45.  You  may 
omit  this  information  from  the  label  if 
there  is  not  enough  room  for  it  and  you 
put  it  in  the  owners  manual  instead. 

(8)  Include  one  of  the  following 
statements: 

(i)  If  you  certify  the  engine  only  with 
respect  to  exhaust  emissions,  state — 

“THIS  ENGINE  MEETS  U.S.  EPA  EXH 
REGS  FOR  [MODEL  YEAR].” 

(ii)  If  you  certify  the  engine  with 
respect  to  exhaust  emissions  and  the 
equipment  with  respect  to  evaporative 
emissions,  state — 

“THIS  ENGINE  MEETS  U.S.  EPA  EXH/ 
EVP  REGS  FOR  [MODEL  YEAR].” 

(d)  The  following  information  may  be 
included  on  the  label  or  in  the  owners 
manual: 

(1)  List  specifications  and  adjustments 
for  engine  tuneups. 

(2)  Identify  the  altitude  at  which  an 
altitude  kit  should  be  installed  if  you 
specify  an  altitude  kit  under 

§  1054.115(c). 

(3)  Identify  the  fuel  type  and  any 
requirements  for  fuel  and  lubricants. 

(4)  If  your  nonhandheld  engines  are 
certified  for  use  only  at  rated  speed  or 
only  at  intermediate  speed,  add  the 
statement:  “CERTIFIED  FOR  [rated- 
speed  or  intermediate-speed] 
APPLICATIONS  ONLY”  or  “CERTIFIED 
FOR  [identify  nominal  engine  speed  or 
range  of  speeds  for  testing]  OPERATION 
ONLY”. 

(e)  You  may  add  information  to  the 
emission  control  information  label  as 
follows: 


(1)  You  may  identify  other  emission 
standards  that  the  engine  meets  or  does 
not  meet  (such  as  California  standards). 
You  may  include  this  information  by 
adding  it  to  the  statement  we  specify  or 
by  including  a  separate  statement. 

(2)  You  may  add  other  information  to 
ensure  that  the  engine  will  be  properly 
maintained  and  used. 

(3)  You  may  add  appropriate  features 
to  prevent  counterfeit  labels.  For 
example,  you  may  include  the  engine’s 
unique  identification  number  on  the 
label. 

(f)  Except  for  the  labeling 
requirements  specified  in  paragraph  (c) 
of  this  section,  you  may  ask  us  to 
approve  modified  labeling  requirements 
in  this  part  1054  if  you  show  that  it  is 
necessary  or  appropriate.  We  will 
approve  your  request  if  your  alternate 
label  is  consistent  with  the  requirements 
of  this  part. 

(g)  If  others  install  your  engine  in 
their  equipment  in  a  way  that  obscures 
the  engine  label  such  that  the  label 
cannot  be  read  during  normal 
maintenance,  we  require  them  to  add  a 
duplicate  label  on  the  equipment  (see  40 
CFR  1068.105).  If  equipment 
manufacturers  request  it,  send  them 
labels  that  include  all  the  information 
from  the  original  label  and  that  are 
clearly  identified  as  duplicate  labels. 
You  may  omit  the  date  of  manufacture 
from  the  duplicate  label.  Keep  a  written 
record  of  each  request  for  five  years  after 
it  is  no  longer  needed  for  ongoing 
production. 

(h)  Integrated  equipment 
manufacturers  certifying  their  engines 
and  equipment  with  respect  to  both 
exhaust  and  evaporative  emission 
standards  may  meet  labeling 
requirements  with  a  single  label  that  has 
all  the  required  information  specified  in 
this  section  and  in  40  CFR  1060.135. 

§  1054.140  What  is  my  engine’s  maximum 
engine  power  and  displacement? 

This  section  describes  how  to 
quantify  your  engine’s  maximum  engine 
power  and  displacement  for  the 
purposes  of  this  part. 

(a)  An  engine  configuration’s 
maximum  engine  power  is  the 
maximum  brake  power  point  on  the 
nominal  power  curve  for  the  engine 
configuration,  as  defined  in  this  section. 
Round  the  power  value  to  the  nearest 
0.1  kilowatts  for  nonhandheld  engines 
and  to  the  nearest  0.01  kilowatts  for 
handheld  engines.  The  nominal  power 
curve  of  an  engine  configuration  is  the 
relationship  between  maximum 
available  engine  brake  power  and 
engine  speed  for  an  engine,  using  the 
mapping  procedures  of  40  CFR  part 
1065,  based  on  the  manufacturer’s 


design  and  production  specifications  for 
the  engine.  For  handheld  engines,  we 
may  allow  manufacturers  to  base  the 
nominal  power  curve  on  other  mapping 
procedures,  consistent  with  good 
engineering  judgment.  This  information 
may  also  be  expressed  by  a  torque  curve 
that  relates  maximum  available  engine 
torque  with  engine  speed.  Note  that 
maximum  engine  power  is  based  on 
engines  and  installed  engine  governors; 
equipment  designs  that  further  limit 
engine  operation  do  not  change 
maximum  engine  power. 

(b)  An  engine  configuration’s 
displacement  is  the  intended  swept 
volume  of  all  the  engine’s  cylinders. 

The  swept  volume  of  the  engine  is  the 
product  of  the  internal  cross-section 
area  of  the  cylinders,  the  stroke  length, 
and  the  number  of  cylinders.  Calculate 
the  engine’s  intended  swept  volume 
from  the  design  specifications  for  the 
cylinders  using  enough  significant 
figures  to  allow  determination  of  the 
displacement  to  the  nearest  0.1  cc. 
Determine  the  final  value  by  rounding 
to  the  nearest  cubic  centimeter.  For 
example,  for  a  one-cylinder  engine  with 
circular  cylinders  having  an  internal 
diameter  of  6.00  cm  and  a  6.25  cm 
stroke  length,  the  rounded  displacement 
would  be:  (1)  x  (6.00/2) 2  x  (n)  x  (6.25) 

=  177  cc. 

(c)  The  nominal  power  curve  and 
intended  swept  volume  must  be  within 
the  range  of  the  actual  power  curves  and 
swept  volumes  of  production  engines 
considering  normal  production 
variability.  If  after  production  begins  it 
is  determined  that  either  your  nominal 
power  curve  or  your  intended  swept 
volume  does  not  represent  production 
engines,  we  may  require  you  to  amend 
your  application  for  certification  under 
§1054.225. 

§  1 054.1 45  Are  there  interim  provisions 
that  apply  only  for  a  limited  time? 

The  provisions  in  this  section  apply 
instead  of  other  provisions  in  this  part. 
This  section  describes  how  and  when 
these  interim  provisions  apply. 

(a)  Delayed  Phase  3  implementation 
for  engine  manufacturers.  Small-volume 
engine  manufacturers  may  delay 
complying  with  the  Phase  3  exhaust 
emission  standards  and  requirements 
that  would  otherwise  apply,  subject  to 
the  following  conditions: 

(1)  You  may  delay  meeting  the  Phase 
3  exhaust  emission  standards  until  2013 
for  Class  II  engines  and  until  2014  for 
Class  I  engines.  The  running  loss 
standards  in  §  1054.112  also  do  not 
apply  to  engines  exempted  under  this 
paragraph  (a),  or  to  equipment  using 
these  engines. 
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(2)  You  must  certify  your  engines 
exempted  under  this  section  to  the 
Phase  2  standards  and  requirements 
specified  in  40  CFR  90.103  and 
summarized  in  Appendix  I  of  this  part. 
You  must  meet  the  labeling 
requirements  in  40  CFR  90.114,  but  use 
the  following  compliance  statement 
instead  of  the  compliance  statement  in 
40  CFR  90.114(c)(7):  “THIS  ENGINE 
COMPLIES  WITH  U.S.  EPA 
REGULATIONS  FOR  [CURRENT 
MODEL  YEAR]  NONROAD  ENGINES 
UNDER  40  CFR  1054.145(a).” 

(3)  After  the  delays  indicated  in 
paragraph  (a)(1)  of  this  section,  you 
must  comply  with  the  same  standards 
and  requirements  as  all  other 
manufacturers  except  as  noted 
elsewhere  in  this  section. 

(4)  The  provisions  of  this  paragraph 

(a)  may  not  be  used  to  circumvent  the 
requirements  of  this  part. 

(5)  You  may  continue  to  generate 
early  credits  during  this  two-year  period 
as  described  under  §  1054.740  as  if  the 
Phase  3  emission  standards  applied 
starting  in  the  2013  model  year  for  Class 
II  engines  and  in  the  2014  model  year 
for  Class  I  engines. 

(b)  Delayed  Phase  3  implementation 
for  equipment  manufacturers.  The 
provisions  of  §  1054.625  describe  how 
manufacturers  may  produce  certain 
numbers  of  equipment  using  Class  II 
engines  that  meet  Phase  2  standards 
during  the  first  four  years  that  the  Phase 
3  standards  apply. 

(c)  Special  provisions  for  handheld 
engines.  The  following  provisions  apply 
for  handheld  engines: 

(1)  You  may  use  the  provisions  in  40 
CFR  90.104(g)  to  rely  on  assigned 
deterioration  factors  for  small-volume 
engine  manufacturers  and  for  small- 
volume  engine  families. 

(2)  You  may  perform  maintenance  on 
emission-data  engines  during  service 
accumulation  as  described  in  40  CFR 
part  90.  If  your  scheduled  emission- 
related  maintenance  falls  within  10 
hours  of  a  test  point,  delay  the 
maintenance  until  the  engine  reaches 
the  test  point.  Measure  emissions  before 
and  after  peforming  the  maintenance. 
Use  the  average  values  from  these  two 
measurements  to  calculate  deterioration 
factors.  The  emission-data  engine  must 
meet  applicable  emission  standards 
before  and  after  maintenance  to  be 
considered  in  compliance,  as  described 
in  §  1054.240(a)  and  (b). 

(3)  Engines  subject  to  Phase  3 
emission  standards  must  meet  the 
standards  at  or  above  barometric 
pressures  of  96.0  kPa  in  the  standard 
configuration  and  are  not  required  to 
meet  emission  standards  at  lower 
barometric  pressures.  This  is  intended 


to  allow  testing  under  most  weather 
conditions  at  all  altitudes  up  to  1,100 
feet  above  sea  level.  In  your  application 
for  certification,  identify  the  altitude 
above  which  you  rely  on  an  altitude  kit 
to  meet  emission  standards  and  describe 
your  plan  for  making  information  and 
parts  available  such  that  you  would 
reasonably  expect  that  altitude  kits 
would  be  widely  used  at  all  such 
altitudes. 

(d)  Alignment  of  model  years  for 
exhaust  and  evaporative  standards. 
Evaporative  emission  standards 
generally  apply  based  on  the  model  year 
of  the  equipment,  which  is  determined 
by  the  equipment’s  date  of  final 
assembly.  However,  in  the  first  year  of 
new  emission  standards,  equipment 
manufacturers  may  apply  evaporative 
emission  standards  based  on  the  model 
year  of  the  engine  as  shown  on  the 
engine’s  emission  control  information 
label.  For  example,  for  the  fuel  line 
permeation  standards  starting  in  2012, 
equipment  manufacturers  may  order  a 
batch  of  2011  model  year  engines  for 
installation  in  2012  model  year 
equipment,  subject  to  the  anti¬ 
stockpiling  provisions  of  40  CFR 
1068.105(a).  The  equipment  with  the 
2011  model  year  engines  would  not 
need  to  meet  fuel  line  permeation 
standards,  as  long  as  the  equipment  is 
fully  assembled  by  December  31,  2012. 

(e)  Early  compliance  with  evaporative 
emission  standards — nonhandheld 
equipment  manufacturers.  You  may 
produce  nonhandheld  equipment  that 
does  not  meet  the  otherwise  applicable 
evaporative  emission  standards  without 
violating  the  prohibition  in  40  CFR 
1068.101(a)(1)  if  you  earn  evaporative 
emission  allowances,  as  follows: 

(1)  You  may  earn  an  evaporative 
emission  allowance  from  each  piece  of 
equipment  certified  to  California’s 
evaporative  emission  standards  by 
producing  it  before  the  requirements  of 
this  part  start  to  apply  and  selling  it 
outside  of  California.  You  may  use  an 
evaporative  emission  allowance  by 
selling  one  piece  of  equipment  that  does 
not  meet  any  EPA  evaporative  emission 
standards  even  though  it  is  subject  to 
the  EPA  standards.  The  early-compliant 
equipment  must  be  covered  by  an  EPA 
certificate  of  conformity  (see  40  CFR 
1060.105(e)). 

(2)  You  may  earn  an  evaporative 
emission  allowance  with  respect  to  fuel 
tank  permeation  from  each  piece  of 
equipment  certified  to  EPA’s 
evaporative  emission  standards  by 
selling  it  outside  of  California  or  in  an 
application  that  is  preempted  from 
California’s  standards  before  EPA’s  fuel 
tank  permeation  standards  start  to 
apply.  The  early-compliant  fuel  tanks 


must  be  covered  by  an  EPA  certificate 
of  conformity,  though  you  may 
demonstrate  compliance  based  on  the 
specifications  and  procedures  adopted 
by  the  California  Air  Resources  Board. 
You  may  use  an  evaporative  emission 
allowance  by  selling  one  piece  of 
equipment  with  a  fuel  tank  that  does  not 
meet  the  EPA  emission  standards  that 
would  otherwise  apply.  For  example, 
you  can  earn  an  evaporative  emission 
allowance  by  selling  a  low-permeation 
fuel  tank  for  Class  II  equipment  before 
the  2011  model  year,  in  which  case  you 
could  sell  a  piece  of  Class  II  equipment 
in  2011  with  a  high-permeation  fuel 
tank.  Y ou  may  not  generate  allowances 
under  this  paragraph  (e)(2)  based  on 
your  sales  of  metal  fuel  tanks. 

(3)  Evaporative  emission  allowances 
you  earn  under  this  paragraph  (e)  from 
equipment  with  Class  I  engines  may  be 
used  only  for  other  equipment  with 
Class  I  engines.  Similarly,  evaporative 
emission  allowances  you  earn  under 
this  paragraph  (e)  from  equipment  with 
Class  II  engines  may  be  used  only  for 
other  equipment  with  Class  II  engines. 

(4)  You  must  label  any  equipment 
using  allowances  under  this  paragraph 
(e)  with  the  following  statement: 
“EXEMPT  FROM  EVAPORATIVE 
STANDARDS  UNDER  40  CFR 
1054.145(e)”. 

(5)  You  may  not  use  the  allowances 
you  generate  under  this  paragraph  (e) 
for  2014  and  later  model  year 
equipment  with  Class  II  engines  or  for 
2015  and  later  model  year  equipment 
with  Class  I  engines. 

(6)  Send  the  Designated  Compliance 
Officer  the  following  information  for 
each  year  in  which  you  use  the 
provisions  of  this  paragraph  (e): 

(i)  Send  us  a  report  within  45  days 
after  the  end  of  the  model  year 
describing  how  many  pieces  of 
equipment  you  produced  in  the 
preceding  model  year  that  generate 
allowances.  You  may  combine  this  with 
the  reports  specified  in  §  1054.250(a)  if 
applicable. 

(ii)  Describe  the  number  of  equipment 
using  allowances  under  this  paragraph 
(e)  in  your  end-of-year  reports  and  final 
reports  after  the  end  of  the  moclel  year 
as  described  in  §  1054.730(a).  If  you  do 
not  participate  in  the  averaging, 
banking,  and  trading  program,  send  this 
information  separately  within  90  days 
after  the  end  of  the  model  year. 

(f)  Early  banking  for  evaporative 
emission  standards — handheld 
equipment  manufacturers.  You  may 
earn  emission  credits  for  handheld 
equipment  you  produce  before  the 
evaporative  emission  standards  of 
§  1054.110  apply.  To  do  this,  your 
equipment  must  use  fuel  tanks  with  a 
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family  emission  limit  below  1.5  g/m2/ 
day  (or  2.5  g/m2/day  for  testing  at  40 
°C).  Calculate  your  credits  as  described 
in  §  1054.706  based  on  the  difference 
between  the  family  emission  limit  and 
1.5  g/m2/day  (or  2.5  g/m2/day  for  testing 
at  40  °C). 

(g)  Useful  life  for  evaporative 
emission  standards.  (1)  A  useful  life 
period  of  two  years  applies  for  fuel 
tanks  or  fuel  caps  certified  to  meet 
permeation  emission  standards  in  2013 
and  earlier  model  years.  However,  for 
fuel  tanks  with  a  family  emission  limit 
above  or  below  the  specified  emission 
standard,  calculate  emission  credits 
under  §  1054.706  based  on  a  useful  life 
of  five  years. 

(2)  A  useful  life  period  of  two  years 
applies  for  cold-weather  fuel  lines 
certified  to  meet  permeation  emission 
standards  in  2012  and  2013.  However, 
for  fuel  lines  with  a  family  emission 
limit  above  or  below  the  specified 
emission  standard,  calculate  emission 
credits  under  §  1054.706  based  on  a 
useful  life  of  five  years. 

(h)  Emission  credit  program  for  cold- 
weather  fuel  lines.  In  the  2012  through 
2015  model  years,  certifying  equipment 
manufacturers  may  generate  or  use 
emission  credits  for  averaging  to  show 
compliance  with  the  permeation 
standards  for  cold-weather  fuel  lines, 
but  not  for  banking  or  trading,  as 
follows: 

(1)  To  generate  or  use  emission 
credits,  apply  the  provisions  of  subpart 
H  of  this  part  as  they  apply  for  fuel 
tanks  except  as  specified  in  this 
paragraph  (h).  For  example,  calculate 
emission  credits  based  on  the  internal 
surface  area  of  the  fuel  lines  and  a  five- 
year  useful  life,  even  if  the  standards 
apply  temporarily  over  a  shorter  useful 
life. 

(2)  Establish  an  FEL  for  each  emission 
family  based  on  emission  measurements 
as  specified  in  40  CFR  1060.515.  The 
FEL  may  not  exceed  400  g/m2/day  for 
any  emission  family. 

(3)  Use  an  adjustment  factor  (AF)  of 
1.0  for  calculating  credits. 

(4)  Cold-weather  fuel  lines  are  in  a 
separate  averaging  set,  which  means  you 
may  not  exchange  emission  credits 
between  fuel  tanks  and  fuel  lines. 

(i)  Use  of  California  data  for  handheld 
fuel  tank  permeation.  If  you  certified 
handheld  fuel  tanks  to  the  permeation 
standards  in  40  CFR  90.129  based  on 
emission  measurements  for 
demonstrating  compliance  with 
emission  standards  for  California,  you 
may  continue  to  comply  with  the 
provisions  of  40  CFR  90.129  instead  of 
the  provisions  of  §  1054.110(b)  for  the 
2010  and  2011  model  years,  provided 
that  we  allow  you  to  use  carryover 


emission  data  under  40  CFR  1060.235(e) 
for  your  emission  family. 

(j)  Continued  use  of  40  CFR  part  90 
test  procedures.  You  may  use  the  test 
procedures  for  measuring  exhaust 
emissions  in  40  CFR  part  90  instead  of 
those  in  subpart  F  of  this  part  for  2010 
through  2012  model  years.  This  applies 
for  certification,  production-line,  and 
in-use  testing.  You  may  continue  to  use 
data  based  on  the  test  procedures  in  40 
CFR  part  90  for  engine  families  in  2013 
and  later  model  years,  provided  that  we 
allow  you  to  use  carryover  emission 
data  under  40  CFR  1054.235(d)  for  your 
emission  family.  You  may  also  use  the 
test  procedures  for  measuring  exhaust 
emissions  in  40  CFR  part  90  for 
production-line  testing  with  any  engine 
family  whose  certification  is  based  on 
testing  with  those  procedures. 

(k)  Carryover  of  exhaust  emission 
data  from  Californa  ARB  procedures. 
You  may  certify  your  engines  through 
the  2012  model  year  based  on  exhaust 
emission  data  you  previously  submitted 
to  California  ARB.  This  applies  for 
certification  and  production-line  testing. 
This  paragraph  (k)  no  longer  applies 
starting  with  the  2013  model  year.  Note 
that  other  regulatory  provisions  may 
allow  you  to  use  data  from  California 
ARB  for  EPA  certification  in  certain 
circumstances. 

(l)  [Reserved] 

(m)  Delayed  compliance  for  rotation- 
molded  fuel  tanks.  (1)  You  may  produce 
limited  numbers  of  2011  and  2012 
model  year  equipment  with  rotation- 
molded  fuel  tanks  that  do  not  meet 
permeation  emission  standards 
specified  in  §  1054.112(b)  and  40  CFR 
1060.103,  subject  to  the  following 
provisions: 

(i)  You  may  use  allowances  under  this 
paragraph  (m)  only  for  Class  II 
equipment  models  using  identical  fuel 
tanks  such  that  the  production  volumes 
of  the  fuel  tank  design  used  in  such 
equipment  is  no  more  than  5,000  units 
in  the  2011  and  2012  model  years,  with 
a  total  corporate  allowance  of  10,000 
units  in  2012.  If  production  volumes  are 
greater  than  5,000  for  a  given  fuel  tank 
design  (or  greater  than  10,000  corporate- 
wide  in  the  2012  model  year),  all  those 
tanks  must  comply  with  emission 
standards.  Tanks  are  generally 
considered  identical  if  they  are 
produced  under  a  single  part  number  to 
conform  to  a  single  design  or  blueprint. 
Tanks  should  be  considered  identical  if 
they  differ  only  with  respect  to 
production  variability,  post-production 
changes  (such  as  different  fittings  or 
grommets),  supplier,  color,  or  other 
extraneous  design  variables.  The  limit  of 
5,000  units  for  a  given  fuel  tank  design 
applies  together  for  the  total  production 


from  any  parent  or  subsidiary 
companies. 

(ii)  Include  the  following  statement  on 
the  emission  label  specified  in  40  CFR 
1060.135:  “EXEMPT  FROM  TANK 
PERMEATION  STANDARDS  UNDER  40 
CFR  1054.145”. 

(iii)  You  must  keep  records  to 
demonstrate  that  you  do  not  exceed  the 
specified  production  volumes.  Identify 
the  number  of  exempted  equipment  you 
produced  from  each  model  and  from 
each  production  facility. 

(iv)  You  may  not  apply  the  provisions 
of  this  paragraph  (m)  for  fuel  tanks  that 
are  not  rotation-molded  or  for 
equipment  that  is  not  powered  by  a 
Class  II  engine. 

(2)  Fuel  tank  manufacturers  may 
produce  exempted  fuel  tanks  as  needed 
for  equipment  manufacturers  under  this 
paragraph  (m)  without  our  prior 
approval.  Fuel  tank  manufacturers  must 
keep  records  of  the  number  of  exempted 
fuel  tanks  sold  to  each  equipment 
manufacturer. 

(3)  Equipment  you  produce  under  this 
paragraph  (m)  are  exempt  from  the 
prohibitions  in  40  CFR  1068.101(a)(1) 
with  respect  to  fuel  tank  permeation 
emissions,  subject  to  the  provisions  of 
this  paragraph  (m).  However,  producing 
more  exempted  equipment  than  we 
allow  under  this  paragraph  (m)  violates 
the  prohibitions  in  40  CFR 
1068.101(a)(1).  Equipment 
manufacturers  and  fuel  tank 
manufacturers  must  keep  the  records  we 
require  under  this  paragraph  (m)  until  at 
least  December  31,  2016  and  give  them 
to  us  if  we  ask  for  them  (see  40  CFR 
1068.101(a)(2)). 

(n)  Ethanol-blended  test  fuel  for 
nonhandheld  engines.  During  the  first 
two  years  of  the  Phase  3  standards,  if 
you  use  an  ethanol-blended  test  fuel  for 
certifying  a  given  engine  family  as 
described  in  §  1054.501(b)(2),  we  will 
also  use  the  blended  fuel  for  testing 
engines  from  that  engine  family, 
whether  or  not  you  use  the  blended  fuel 
for  certifying  all  your  Class  I  (or  Class 
II)  engine  families  in  that  model  year. 

Subpart  C — Certifying  Emission 
Families 

§  1 054.201  What  are  the  general 
requirements  for  obtaining  a  certificate  of 
conformity? 

Engine  manufacturers  must  certify 
their  engines  with  respect  to  the  exhaust 
emission  standards  in  this  part. 
Manufacturers  of  engines,  equipment,  or 
fuel-system  components  may  need  to 
certify  their  products  with  respect  to 
evaporative  emission  standards  as 
described  in  40  CFR  1060.1  and 
1060.601.  The  following  general 
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requirements  apply  for  obtaining  a 
certificate  of  conformity: 

(a)  You  must  send  us  a  separate 
application  for  a  certificate  of 
conformity  for  each  engine  family.  A 
certificate  of  conformity  is  valid  starting 
with  the  indicated  effective  date  but  it 
is  not  valid  for  any  production  after 
December  31  of  the  model  year  for 
which  it  is  issued.  No  certificate  will  be 
issued  after  December  31  of  the  model 
year.  If  you  certify  with  respect  to  both 
exhaust  and  evaporative  emissions,  you 
must  submit  separate  applications. 

(b)  The  application  must  contain  all 
the  information  required  by  this  part 
and  must  not  include  false  or 
incomplete  statements  or  information 
(see  §1054.255). 

(c)  We  may  ask  you  to  include  less 
information  than  we  specify  in  this 
subpart  as  long  as  you  maintain  all  the 
information  required  by  §  1054.250. 

(d)  You  must  use  good  engineering 
judgment  for  all  decisions  related  to 
your  application  (see  40  CFR  1068.5). 

(e)  An  authorized  representative  of 
your  company  must  approve  and  sign 
the  application. 

(f)  See  §  1054.255  for  provisions 
describing  how  we  will  process  your 
application. 

(g)  We  may  require  you  to  deliver 
your  test  engines  to  a  facility  we 
designate  for  our  testing  (see 

§  1054.235(c)). 

§1054.205  What  must  I  include  in  my 
application? 

This  section  specifies  the  information 
that  must  be  in  your  application,  unless 
we  ask  you  to  include  less  information 
under  §  1054.201(c).  We  may  require  - 
you  to  provide  additional  information  to 
evaluate  your  application.  The 
provisions  of  this  section  apply  to 
integrated  equipment  manufacturers 
and  engine  manufacturers  selling  loose 
engines.  Nonintegrated  equipment 
manufacturers  must  follow  the 
requirements  of  40  CFR  part  1060. 

(a)  Describe  the  emission  family’s 
specifications  and  other  basic 
parameters  of  the  engine’s  design  and 
emission  controls.  List  the  fuel  type  on 
which  your  engines  are  designed  to 
operate  (for  example,  all-season 
gasoline).  List  each  distinguishable 
engine  configuration  in  the  emission 
family.  For  each  engine  configuration  in 
which  the  maximum  modal  power  of 
the  emission-data  engine  is  at  or  above 
25  kW  (or  power  at  or  above  15  kW  if 
displacement  is  above  1000  cc),  list  the 
maximum  engine  power  and  the  range 
of  values  for  maximum  engine  power 
resulting  from  production  tolerances,  as 
described  in  §  1054.140. 


(b)  Explain  how  the  emission  control 
systems  operate.  Describe  the 
evaporative  emission  controls  and  show 
how  your  design  will  prevent  running 
loss  emissions,  if  applicable.  Also 
describe  in  detail  all  system 
components  for  controlling  exhaust 
emissions,  including  all  auxiliary 
emission  control  devices  (AECDs)  and 
all  fuel-system  components  you  will 
install  on  any  production  or  test  engine. 
Identify  the  part  number  of  each 
component  you  describe  (or  the 
alphanumeric  designation  for  catalysts 
described  in  §  1054.610,  if  applicable). 
For  this  paragraph  (b),  treat  as  separate 
AECDs  any  devices  that  modulate  or 
activate  differently  from  each  other. 
Include  sufficient  detail  to  allow  us  to 
evaluate  whether  the  AECDs  are 
consistent  wTith  the  defeat  device 
prohibition  of  §  1054.115.  For  example, 
if  your  engines  will  routinely 
experience  in-use  operation  that  differs 
from  the  specified  duty  cycle  for 
certification,  describe  how  the  fuel¬ 
metering  system  responds  to  varying 
speeds  and  loads  not  represented  by  the 
duty  cycle.  If  you  test  an  emission-data 
engine  by  disabling  the  governor  for 
full-load  operation  such  that  the  engine 
operates  at  an  air-fuel  ratio  significantly 
different  than  under  fulbload  operation 
with  an  installed  governor,  explain  why 
these  differences  are  necessary  or 
appropriate.  For  conventional 
carbureted  engines  without  electronic 
fuel  controls,  it  is  sufficient  to  state  that 
there  is  no  significant  difference  in  air- 
fuel  ratios. 

(c)  [Reserved] 

(d)  Describe  the  engines,  equipment, 
and  fuel  system  components  you 
selected  for  testing  and  the  reasons  for 
selecting  them. 

(e)  Describe  the  test  equipment  and 
procedures  that  you  used,  including  any 
special  or  alternate  test  procedures  you 
used.  For  handheld  engines,  describe 
how  you  selected  the  value  for  rated 
speed. 

(f)  Describe  how  you  operated  the 
emission-data  engine  before  testing, 
including  the  duty  cycle  and  the 
number  of  engine  operating  hours  used 
to  stabilize  emission  levels.  Explain 
why  you  selected  the  method  of  service 
accumulation.  Describe  any  scheduled 
maintenance  you  did. 

(g)  List  the  specifications  of  the  test 
fuel  to  show  that  it  falls  within  the 
required  ranges  we  specify  in  40  CFR 
part  1065. 

(h)  Identify  the  emission  family’s 
useful  life.  Describe  the  basis  for 
selecting  useful  life  values  with  respect 
to  exhaust  emissions  (see  §  1054.107). 

(i)  Include  the  maintenance  and 
warranty  instructions  you  will  give  to 


the  ultimate  purchaser  of  each  new 
engine  (see  §§  1054.120  and  1054.125). 
Describe  your  basis  for  meeting  the 
warranty-assurance  provisions  in 
§  1054.120(f).  Describe  your  recall  repair 
network  if  it  is  different  than  your 
warranty  repair  network.  State  that  you 
will  post  a  bond  as  specified  in 
§  1054.120(f)  and  1054.690  or  describe 
why  those  requirements  do  not  apply. 

(j)  Include  the  emission-related 
installation  instructions  you  will 
provide  if  someone  else  installs  your 
engines  in  nonroad  equipment  (see 
§1054.130). 

(k)  Describe  your  emission  control 
information  label  (see  §  1054.135). 

(l)  Identify  the  emission  standards  or 
FELs  for  the  emission  family. 

(m)  Identify  the  emission  family’s 
deterioration  factors  and  describe  how 
you  developed  them  (see  §  1054.245). 
Present  any  emission  test  data  you  used 
for  this. 

(n)  State  that  you  operated  your 
emission-data  engines  as  described  in 
the  application  (including  the  test 
procedures,  test  parameters,  and  test 
fuels)  to  show  you  meet  the 
requirements  of  this  part. 

(o)  Present  emission  data  to  show  that 
you  meet  exhaust  emission  standards,  as 
follows: 

(1)  Present  emission  data  for 
hydrocarbons  (such  as  THC,  THCE,  or 
NMHC,  as  applicable),  NOx,  and  CO  on 
an  emission-data  engine  to  show  your 
engines  meet  the  applicable  exhaust 
emission  standards  as  specified  in 

§  1054.101.  Show  emission  figures 
before  and  after  applying  deterioration 
factors  for  each  engine.  Include  test  data 
from  each  applicable  duty  cycle 
specified  in  §  1054.505(b).  If  we  specify 
more  than  one  grade  of  any  fuel  type 
(for  example,  low-temperature  and  all- 
season  gasoline),  you  need  to  submit 
test  data  only  for  one  grade,  unless  the 
regulations  of  this  part  specify 
otherwise  for  your  engine. 

(2)  Note  that  §§  1054.235  and 
1054.245  allow  you  to  submit  an 
application  in  certain  cases  without  new 
emission  data. 

(p)  Report  all  test  results,  including 
those  from  invalid  tests,  whether  or  not 
they  were  conducted  according  to  the 
test  procedures  of  subpart  F  of  this  part. 
If  you  measure  CO2,  report  those 
emission  levels  (in  g/kW-hr).  We  may 
ask  you  to  send  other  information  to 
confirm  that  your  tests  were  valid  under 
the  requirements  of  this  part  and  40  CFR 
parts  1060  and  1065. 

(q)  Describe  all  adjustable  operating 
parameters  (see  §  1054.115(b)), 
including  production  tolerances. 

Include  the  following  in  your 
description  of  each  parameter: 
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(1)  The  nominal  or  recommended 
setting. 

(2)  The  intended  physically  adjustable 
range. 

(3)  The  limits  or  stops  used  to 
establish  adjustable  ranges. 

(4)  Information  showing  why  the 
limits,  stops,  or  other  means  of 
inhibiting  adjustment  are  effective  in 
preventing  adjustment  of  parameters  on 
in-use  engines  to  settings  outside  your 
intended  physically  adjustable  ranges. 

(r)  Describe  how  your  nonhandheld 
engines  comply  with  emission 
standards  at  varying  atmospheric 
pressures.  Include  a  description  of 
altitude  kits  you  design  to  comply  with 
the  requirements  of  §  1054.115(c). 
Identify  the  part  number  of  each 
component  you  describe.  Identify  the 
altitude  range  for  which  you  expect 
proper  engine  performance  and 
emission  control  with  and  without  the 
altitude  kit.  State  that  your  engines  will 
comply  with  applicable  emission 
standards  throughout  the  useful  life 
with  the  altitude  kit  installed  according 
to  your  instructions.  Describe  any 
relevant  testing,  engineering  analysis,  or 
other  information  in  sufficient  detail  to 
support  your  statement.  In  addition, 
describe  your  plan  for  making 
information  and  parts  available  such 
that  you  would  reasonably  expect  that 
altitude  kits  would  be  widely  used  in 
the  high-altitude  counties  specified  in 
40  CFR  part  1068,  Appendix  III.  For 
example,  engine  owners  should  have 
ready  access  to  information  describing 
when  an  altitude  kit  is  needed  and  how 
to  obtain  this  service.  Similarly,  parts 
and  service  information  should  be 
available  to  qualified  service  facilities  in 
addition  to  authorized  service  centers  if 
that  is  needed  for  owners  to  have  such 
altitude  kits  installed  locally. 

(s)  If  your  engines  are  subject  to 
handheld  emission  standards  on  the 
basis  of  meeting  weight  limitations 
described  in  the  definition  of 
“handheld”  in  §  1054.801,  describe  your 
analysis  showing  that  you  meet  the 
applicable  weight-related  restrictions. 

(t)  State  whether  your  certification  is 
limited  for  certain  engines.  If  this  is  the 
case,  describe  how  you  will  prevent  use 
of  these  engines  in  applications  for 
which  they  are  not  certified.  This 
applies  for  engines  such  as  the 
following: 

(1)  Wintertime  engines  not  certified  to 
the  specified  HC+NOx  standard. 

(2)  Two-stroke  snowthrower  engines 
using  the  provisions  of  §  1054.101(d). 

(u)  Unconditionally  certify  that  all  the 
engines  in  the  emission  family  comply 
with  the  requirements  of  this  part,  other 
referenced  parts  of  the  CFR,  and  the 
Clean  Air  Act. 


(v)  Include  good-faith  estimates  of 
U.S. -directed  production  volumes. 
Include  a  justification  for  the  estimated 
production  volumes  if  they  are 
substantially  different  than  actual 
production  volumes  in  earlier  years  for 
similar  models.  Also  indicate  whether 
you  expect  the  engine  family  to  contain 
only  nonroad  engines,  only  stationary 
engines,  or  both. 

(w)  State  that  you  will  post  a  bond  as 
specified  in  §  1054.690  or  describe  why 
those  requirements  do  not  apply. 

(x)  Include  the  information  required 
by  other  subparts  of  this  part.  For 
example,  include  the  information 
required  by  §  1054.725  if  you  participate 
in  the  ABT  program. 

(y)  Include  other  applicable 
information,  such  as  information 
specified  in  this  part  or  40  CFR  part 
1068  related  to  requests  for  exemptions. 

(z)  Name  an  agent  for  service  located 
in  the  United  States.  Service  on  this 
agent  constitutes  service  on  you  or  any 
of  your  officers  or  employees  for  any 
action  by  EPA  or  otherwise  by  the 
United  States  related  to  the 
requirements  of  this  part. 

(aa)  For  imported  engines  or 
equipment,  identify  the  following: 

(l)  The  port(s)  at  which  you  have 
imported  your  engines  (or  equipment 
containing  your  engines)  over  the 
previous  12  months. 

(2)  The  names  and  addresses  of  the 
agents  you  have  authorized  to  import 
your  engines  or  equipment. 

(3)  The  location  of  a  test  facility  in  the 
United  States  where  you  can  test  your 
engines  if  we  select  them  for  testing 
under  a  selective  enforcement  audit,  as 
specified  in  40  CFR  part  1068,  subpart 
E. 

§  1054.210  May  I  get  preliminary  approval 
before  I  complete  my  application? 

If  you  send  us  information  before  you 
finish  the  application,  we  will  review  it 
and  make  any  appropriate 
determinations,  especially  for  questions 
related  to  emission  family  definitions, 
auxiliary  emission  control  devices, 
deterioration  factors,  useful  life,  testing 
for  service  accumulation,  maintenance, 
and  delegated  final  assembly.  Decisions 
made  under  this  section  are  considered 
to  be  preliminary  approval,  subject  to 
final  review  and  approval.  We  will 
generally  not  reverse  a  decision  where 
we  have  given  you  preliminary 
approval,  unless  we  find  new 
information  supporting  a  different 
decision.  If  you  request  preliminary 
approval  related  to  the  upcoming  model 
year  or  the  model  year  after  that,  we  will 
make  the  appropriate  determinations  as 
soon  as  practicable.  We  will  generally 
not  provide  preliminary  approval 


related  to  a  future  model  year  more  than 
two  years  ahead  of  time. 

§  1 054.220  How  do  I  amend  the 
maintenance  instructions  in  my 
application? 

You  may  amend  your  emission- 
related  maintenance  instructions  after 
you  submit  your  application  for 
certification  as  long  as  the  amended 
instructions  remain  consistent  with  the 
provisions  of  §  1054.125.  You  must  send 
the  Designated  Compliance  Officer  a 
written  request  to  amend  your 
application  for  certification  for  an 
engine  family  if  you  want  to  change  the 
emission-related  maintenance 
instructions  in  a  way  that  could  affect 
emissions.  In  your  request,  describe  the 
proposed  changes  to  the  maintenance 
instructions.  If  operators  follow  the 
original  maintenance  instructions  rather 
than  the  newly  specified  maintenance, 
this  does  not  allow  you  to  disqualify 
those  engines  from  in-use  testing  or 
deny  a  warranty  claim. 

(a)  If  you  are  decreasing,  replacing,  or 
eliminating  any  specified  maintenance, 
you  may  distribute  the-new 
maintenance  instructions  to  your 
customers  30  days  after  we  receive  your 
request,  unless  we  disapprove  your 
request.  This  would  generally  include 
replacing  one  maintenance  step  with 
another.  We  may  approve  a  shorter  time 
or  waive  this  requirement. 

(b)  If  your  requested  change  would 
not  decrease  the  specified  maintenance, 
you  may  distribute  the  new 
maintenance  instructions  anytime  after 
you  send  your  request.  For  example, 
this  paragraph  (h)  would  cover  adding 
instructions  to  increase  the  frequency  of 
filter  changes  for  engines  in  severe-duty 
applications. 

(c)  You  need  not  request  approval  if 
you  are  making  only  minor  corrections 
(such  as  correcting  typographical 
mistakes),  clarifying  your  maintenance 
instructions,  or  changing  instructions 
for  maintenance  unrelated  to  emission 
control.  We  may  ask  you  to  send  us 
copies  of  maintenance  instructions 
revised  under  this  paragraph  (c). 

§  1 054.225  How  do  I  amend  my  application 
for  certification  to  include  new  or  modified 
engines  or  fuel  systems  or  change  an  FEL? 

Before  we  issue  you  a  certificate  of 
conformity,  you  may  amend  your 
application  to  include  new  or  modified 
engine  or  fuel-system  configurations, 
subject  to  the  provisions  of  this  section. 
After  we  have  issued  your  certificate  of 
conformity,  you  may  send  us  an 
amended  application  requesting  that  we 
include  new  or  modified  configurations 
within  the  scope  of  the  certificate, 
subject  to  the  provisions  of  this  section. 


59272  Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations 


You  must  amend  your  application  if  any 
changes  occur  with  respect  to  any 
information  included  in  your 
application. 

(a)  You  must  amend  your  application 
before  you  take  any  of  the  following 
actions: 

(1)  Add  an  engine  or  fuel-system 
configuration  to  an  emission  family.  In 
this  case,  the  configuration  added  must 
be  consistent  with  other  configurations 
in  the  emission  family  with  respect  to 
the  criteria  listed  in  §  1054.230. 

(2)  Change  a  configuration  already 
included  in  an  emission  family  in  a  way 
that  may  affect  emissions,  or  change  any 
of  the  components  you  described  in 
your  application  for  certification.  This 
includes  production  and  design  changes 
that  may  affect  emissions  any  time 
during  the  engine’s  lifetime. 

(3)  Modify  an  FEL  for  an  emission 
family  with  respect  to  exhaust 
emissions  as  described  in  paragraph  (f) 
of  this  section. 

(b)  To  amend  your  application  for 
certification,  send  the  Designated 
Compliance  Officer  the  following 
information: 

(1)  Describe  in  detail  the  addition  or 
change  in  the  model  or  configuration 
you  intend  to  make. 

(2)  Include  engineering  evaluations  or 
data  showing  that  the  amended 
emission  family  complies  with  all 
applicable  requirements.  You  may  do 
this  by  showing  that  the  original 
emission-data  engine  or  emission-data 
equipment  is  still  appropriate  for 
showing  that  the  amended  family 
complies  with  all  applicable 
requirements. 

(3)  If  the  original  emission-data 
engine  for  the  engine  family  is  not 
appropriate  to  show  compliance  for  the 
new  or  modified  engine  configuration, 
include  new  test  data  showing  that  the 
new  or  modified  engine  configuration 
meets  the  requirements  of  this  part. 

(c)  We  may  ask  for  more  test  data  or 
engineering  evaluations.  You  must  give 
us  these  within  30  days  after  we  request 
them. 

(d)  For  emission  families  already 
covered  by  a  certificate  of  conformity, 
we  w  ill  determine  whether  the  existing 
certificate  of  conformity  covers  your 
new  or  modified  configuration.  You 
may  ask  for  a  hearing  if  we  deny  your 
request  (see  §  1054.820). 

(e)  For  emission  families  already 
covered  by  a  certificate  of  conformity, 
you  may  start  producing  the  new  or 
modified  configuration  anytime  after 
you  send  us  your  amended  application 
and  before  we  make  a  decision  under 
paragraph  (d)  of  this  section.  However, 
if  we-determine  that  the  affected 
configurations  do  not  meet  applicable 


requirements,  we  will  notify  you  to 
cease  production  of  the  configurations 
and  may  require  you  to  recall  the  engine 
or  equipment  at  no  expense  to  the 
owner.  Choosing  to  produce  engines 
under  this  paragraph  (e)  is  deemed  to  be 
consent  to  recall  all  engines  or 
equipment  that  we  determine  do  not 
meet  applicable  emission  standards  or 
other  requirements  and  to  remedy  the 
nonconformity  at  no  expense  to  the 
owner.  If  you  do  not  provide 
information  required  under  paragraph 

(c)  of  this  section  within  30  days  after 
we  request  it,  you  must  stop  producing 
the  new  or  modified  engine  or 
equipment. 

(f)  You  may  ask  us  to  approve  a 
change  to  your  FEL  with  respect  to 
exhaust  emissions  in  certain  cases  after 
the  start  of  production.  The  changed 
FEL  may  not  apply  to  engines  you  have 
already  introduced  into  U.S.  commerce, 
except  as  described  in  this  paragraph  (f). 
If  we  approve  a  changed  FEL  after  the 
start  of  production,  you  must  identify 
the  date  or  serial  number  for  applying 
the  new  FEL.  If  you  identify  this  by 
month  and  year,  wje  will  consider  that 
a  lowered  FEL  applies  on  the  last  day 
of  the  month  and  a  raised  FEL  applies 
on  the  first  day  of  the  month.  You  may 
ask  us  to  approve  a  change  to  your  FEL 
in  the  following  cases: 

(1)  You  may  ask  to  raise  your  FEL  for 
your  emission  family  at  any  time.  In 
your  request,  you  must  show  that  you 
will  still  be  able  to  meet  the  emission 
standards  as  specified  in  subparts  B  and 
H  of  this  part.  If  you  amend  your 
application  by  submitting  new  test  data 
to  include  a  newly  added  or  modified 
engine,  as  described  in  paragraph  (b)(3) 
of  this  section,  use  the  appropriate  FELs 
with  corresponding  production  volumes 
to  calculate  emission  credits  for  the 
model  year,  as  described  in  subpart  H  of 
this  part.  In  all  other  circumstances,  you 
must  use  the  higher  FEL  for  the  entire 
family  to  calculate  emission  credits 
under  subpart  H  of  this  part. 

(2)  You  may  ask  to  lower  the  FEL  for 
your  emission  family  only  if  you  have 
test  data  from  production  engines 
showing  that  emissions  are  below  the 
proposed  lower  FEL.  The  lower  FEL 
does  not  apply  to  engines  you  produce 
before  the  new  FEL  starts  to  apply,  as 
specified  in  this  paragraph  (f).  Use  the 
appropriate  FELs  with  corresponding 
production  volumes  to  calculate 
emission  credits  for  the  model  year,  as 
described  in  subpart  H  of  this  part. 

§  1 054.230  How  do  I  select  emission 
families? 

(a)  For  purposes  of  certification, 
divide  your  product  line  into  families  of 
engines  that  are  expected  to  have 


similar  emission  characteristics 
throughout  their  useful  life  as  described 
in  this  section.  Your  emission  family  is 
limited  to  a  single  model  year.  For 
evaporative  emissions,  group  engines 
into  emission  families  as  described  in 
40  CFR  1060.230. 

(b)  Group  engines  into  the  same 
emission  family  for  exhaust  emissions  if 
they  are  the  same  in  all  the  following 
aspects: 

(1)  The  combustion  cycle  and  fuel. 

See  paragraph  (g)  of  this  section  for 
special  provisions  that  apply  for  dual¬ 
fuel  engines. 

(2)  The  cooling  system  (liquid-cooled 
vs.  air-cooled). 

(3)  Valve  configuration  (for  example, 
side-valve  vs.  overhead  valve). 

(4)  Method  of  air  aspiration  (for 
example,  turbocharged  vs.  naturally 
aspirated). 

(5)  The  number,  location,  volume,  and 
composition  of  catalytic  converters. 

(6)  The  number  and  arrangement  of 
cylinders  and  approximate  total 
displacement. 

(7)  Engine  class,  as  defined  in  - 
§1054.801. 

(8)  Method  of  control  for  engine 
operation,  other  than  governing 
(mechanical  or  electronic). 

(9)  The  numerical  level  of  the 
applicable  emission  standards.  For 
example,  an  engine  family  may  not 
include  engines  certified  to  different 
family  emission  limits,  though  you  may 
change  family  emission  limits  without 
recertifying  as  specified  in  §  1054.225. 

(10)  Useful  life. 

(c)  You  may  subdivide  a  group  that  is 
identical  under  paragraph  (b)  of  this 
section  into  different  emission  families 
if  you  show  the  expected  emission 
characteristics  are  different  during  the 
useful  life. 

(d)  You  may  group  engines  that  are 
not  identical  with  respect  to  the  things 
listed  in  paragraph  (b)  of  this  section 
into  the  same  emission  family,  as 
follows: 

(1)  In  unusual  circumstances,  you 
may  group  such  engines  into  the  same 
emission  family  if  you  show  that  their 
emission  characteristics  during  the 
useful  life  will  be  similar. 

(2)  If  you  are  a  small-volume  engine 
manufacturer,  you  may  group  any 
nonhandheld  engines  with  tbe  same 
useful  life  that  are  subject  to  the  same 
emission  standards  into  a  single 
emission  family. 

(3)  The  provisions  of  this  paragraph 

(d)  do  not  exempt  any  engines  from 
meeting  all  the  applicable  standards  and 
requirements  in  subpart  B  of  this  part. 

(e)  Select  test  engines  from  the 
emission  family  as  described  in  40  CFR 
1065.401. 
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(f)  You  may  combine  engines  from 
different  classes  into  a  single  emission 
family  under  paragraph  (d)(1)  of  this 
section  if  you  certify  the  emission 
family  to  the  more  stringent  set  of 
standards  from  the  two  classes  in  that 
model  year. 

(g)  You  may  certify  dual-fuel  or 
flexible-fuel  engines  in  a  single  engine 
family.  You  may  include  dedicated-fuel 
versions  of  this  same  engine  model  in 
the  same  engine  family,  as  long  as  they 
are  identical  to  the  engine  configuration 
with  respect  to  that  fuel  type  for  the 
dual-fuel  or  flexible-fuel  version  of  the 
engine.  For  example,  if  you  produce  an 
engine  that  can  alternately  run  on 
gasoline  and  natural  gas,  you  can 
include  the  gasoline-only  and  natural 
gas-only  versions  of  the  engine  in  the 
same  engine  family  as  the  dual-fuel 
engine  if  engine  operation  on  each  fuel 
type  is  identical  with  or  without 
installation  of  components  for  operating 
on  the  other  fuel. 

§  1 054.235  What  exhaust  emission  testing 
must  I  perform  for  my  application  for  a 
certificate  of  conformity? 

This  section  describes  the  exhaust 
emission  testing  you  must  perform  to 
show  compliance  with  the  emission 
standards  in  §§  1054.103  and  1054.105. 
See  §§  1054.240  and  1054.245  and  40 
CFR  part  1065,  subpart  E,  regarding 
service  accumulation  before  emission 
testing. 

(a)  Select  an  emission-data  engine 
from  each  engine  family  for  testing  as 
described  in  40  CFR  1065.401.  Select  a 
configuration  that  is  most  likely  to 
exceed  the  HC+NOx  standard,  using 
good  engineering  judgment. 
Configurations  must  be  tested  as  they 
will  be  produced,  including  installed 
governors,  if  applicable. 

(b)  Test  your  emission-data  engines 
using  the  procedures  and  equipment  v 
specified  in  subpart  F  of  this  part.  In  the 
case  of  dual-fuel  engines,  measure 
emissions  when  operating  with  each 
type  of  fuel  for  which  you  intend  to 
certify  the  engine.  In  the  case  of  flexible- 
fuel  engines,  measure  emissions  when 
operating  with  the  fuel  mixture  that  is 
most  likely  to  cause  the  engine  to 
exceed  the  applicable  HC+NOx 
emission  standard,  though  you  may  ask 
us  to  exclude  fuel  mixtures  that  you  can 
show  are  not  likely  to  occur  in  use. 

(c)  We  may  measure  emissions  from 
any  of  your  emission-data  engines  or 
other  engines  from  the  emission  family, 
as  follows: 

(1)  We  may  decide  to  do  the  testing 
at  your  plant  or  any  other  facility.  If  we 
do  this,  you  must  deliver  the  engine  to 
a  test  facility  we  designate.  The  engine 
you  provide  must  include  appropriate 


manifolds,  aftertreatment  devices, 
electronic  control  units,  and  other 
emission-related  components  not 
normally  attached  directly  to  the  engine 
block.  If  we  do  the  testing  at  your  plant, 
you  must  schedule  it  as  soon  as  possible 
and  make  available  the  instruments, 
personnel,  and  equipment  we  need. 

(2)  If  we  measure  emissions  on  one  of 
your  engines,  the  results  of  that  testing 
become  the  official  emission  results  for 
the  engine. 

(3)  We  may  set  the  adjustable 
parameters  of  your  engine  to  any  point 
within  the  physically  adjustable  ranges 
(see  §1054. 115(b)). 

(4)  We  may  calibrate  your  engine 
within  normal  production  tolerances  for 
anything  we  do  not  consider  an 
adjustable  parameter.  For  example,  this 
would  apply  where  we  determine  that 
an  engine  parameter  is  not  an  adjustable 
parameter  (as  defined  in  §  1054.801)  but 
that  it  is  subject  to  production 
variability. 

(d)  You  may  ask  to  use  carryover 
emission  data  from  a  previous  model 
year  instead  of  doing  new  tests,  but  only 
if  all  the  following  are  true: 

(1)  The  emission  family  from  the 
previous  model  year  differs  from  the 
current  emission  family  only  with 
respect  to  model  year  or  other 
characteristics  unrelated  to  emissions. 
You  may  also  ask  to  add  a  configuration 
subject  to  §  1054.225. 

(2)  The  emission-data  engine  from  the 
previous  model  year  remains  the 
appropriate  emission-data  engine  under 
paragraph  (b)  of  this  section. 

(3)  The  data  show  that  the  emission- 
data  engine  would  meet  all  the 
requirements  that  apply  to  the  emission 
family  covered  by  the  application  for 
certification.  For  engines  originally 
tested  under  the  provisions  of  40  CFR 
part  90,  you  may  consider  those  test 
procedures  to  be  equivalent  to  the 
procedures  we  specify  in  subpart  F  of 
this  part. 

(e)  We  may  require  you  to  test  another 
engine  of  the  same  or  different 
configuration  in  addition  to  the 
engine(s)  tested  under  paragraph  (b)  of 
this  section. 

(f)  If  you  use  an  alternate  test 
procedure  under  40  CFR  1065.10  and 
later  testing  shows  that  such  testing 
does  not  produce  results  that  are 
equivalent  to  the  procedures  specified 
in  subpart  F  of  this  part,  we  may  reject 
data  you  generated  using  the  alternate 
procedure. 

§  1054.240  How  do  I  demonstrate  that  my 
emission  family  complies  with  exhaust 
emission  standards? 

(a)  For  purposes  of  certification,  your 
emission  family  is  considered  in 


compliance  with  the  emission  standards 
in  §  1054.101(a)  if  all  emission-data 
engines  representing  that  family  have 
test  results  showing  deteriorated 
emission  levels  at  or  below  these 
standards.  This  includes  all  test  points 
over  the  course  of  the  durability 
demonstration.  Note  that  your  FELs  are 
considered  to  be  the  applicable 
emission  standards  with  which  you 
must  comply  if  you  participate  in  the 
ABT  program  in  subpart  H  of  this  part. 

(b)  Your  engine  family  is  deemed  not 
to  comply  if  any  emission-data  engine 
representing  that  family  has  test  results 
showing  a  deteriorated  emission  level 
for  any  pollutant  that  is  above  an 
applicable  emission  standard.  This 
includes  all  test  points  over  the  course 
of  the  durability  demonstration. 

(c)  Determine  a  deterioration  factor  to 
compare  emission  levels  from  the 
emission-data  engine  with  the 
applicable  emission  standards.  Section 
1054.245  specifies  how  to  test  engines 
to  develop  deterioration  factors  that 
represent  the  expected  deterioration  in 
emissions  over  your  engines’  full  useful 
life.  Calculate  a  multiplicative 
deterioration  factor  as  described  in 

§  1054.245(b).  If  the  deterioration  factor 
is  less  than  one,  use  one.  Specify  the 
deterioration  factor  to  one  more 
significant  figure  than  the  emission 
standard.  You  may  use  assigned 
deterioration  factors  that  we  establish 
for  up  to  10,000  nonhandheld  engines 
from  small-volume  emission  families  in 
each  model  year,  except  that  small- 
volume  engine  manufacturers  may  use 
assigned  deterioration  factors  for  any  or 
all  of  their  engine  families. 

(d)  Adjust  the  official  emission  results 
for  each  tested  engine  at  the  low-hour 
test  point  by  multiplying  the  measured 
emissions  by  the  deterioration  factor, 
then  rounding  the  adjusted  figure  to  the 
same  number  of  decimal  places  as  the 
emission  standard.  Compare  the 
rounded  emission  levels  to  the  emission 
standard  for  each  emission-data  engine. 
In  the  case  of  HC+NOx  standards,  add 
the  official  emission  results  and  apply 
the  deterioration  factor  to  the  sum  of  the 
pollutants  before  rounding.  However,  if 
your  deterioration  factors  are  based  on 
emission  measurements  that  do  not 
cover  the  engine’s  full  useful  life,  apply 
deterioration  factors  to  each  pollutant 
and  then  add  the  results  before 
rounding. 

(e)  The  provisions  of  this  paragraph 
(e)  apply  only  for  engine  families  with 
a  useful  life  at  or  below  300  hours.  To 
apply  the  deterioration  factor  to  engines 
other  than  the  original  emission-data 
engine,  they  must  be  operated  for  the 
same  number  of  hours  before  starting 
emission  measurements  that  you  used 
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for  the  original  emission-data  engine, 
within  one  hour.  For  example,  if  the 
original  emission-data  engine  operated 
for  8  hours  before  the  low-hour 
emission  test,  operate  the  other  test 
engines  for  7  to  9  hours  before  starting 
emission  measurements. 

§  1 054.245  How  do  I  determine 
deterioration  factors  from  exhaust 
durability  testing? 

This  section  describes  how  to 
determine  deterioration  factors,  either 
with  pre-existing  test  data  or  with  new 
emission  measurements. 

(a)  You  may  ask  us  to  approve 
deterioration  factors  for  an  emission 
family  based  on  emission  measurements 
from  similar  engines  if  you  have  already 
given  us  these  data  for  certifying  other 
engines  in  the  same  or  earlier  model 
years.  Use  good  engineering  judgment  to 
decide  whether  the  two  engines  are 
similar. 

(b)  If  you  are  unable  to  determine 
deterioration  factors  for  an  emission 
family  under  paragraph  (a)  of  this 
section,  select  engines,  subsystems,  or 
components  for  testing.  Determine 
deterioration  factors  based  on  service 
accumulation  and  related  testing. 
Include  consideration  of  wear  and  other 
causes  of  deterioration  expected  under 
typical  consumer  use.  Determine 
deterioration  factors  as  follows: 

(1)  Measure  emissions  from  the 
emission-data  engine  at  a  low-hour  test 
point,  at  the  midpoint  of  the  useful  life, 
and  at  the  end  of  the  useful  life,  except 
as  specifically  allowed  by  this 
paragraph  (b).  You  may  test  at 
additional  evenly  spaced  intermediate 
points.  Collect  emission  data  using 
measurements  to  one  more  decimal 
place  than  the  emission  standard. 

(2)  Operate  the  engine  over  a 
representative  duty  cycle  for  a  period  at 
least  as  long  as  the  useful  life  (in  hours). 
You  may  operate  the  engine 
continuously.  You  may  also  use  an 
engine  installed  in  nonroad  equipment 
to  accumulate  service  hours  instead  of 
running  the  engine  only  in  the 
laboratory. 

(3)  In  the  case  of  dual-fuel  or  flexible- 
fuel  engines,  you  may  accumulate 
service  hours  on  a  single  emission-data 
engine  using  the  type  or  mixture  of  fuel 
expected  to  have  the  highest 
combustion  and  exhaust  temperatures. 
For  dual-fuel  engines,  you  must 
measure  emissions  on  each  fuel  type  at 
each  test  point. 

(4)  You  may  perform  maintenance  on 
emission-data  engines  as  described  in 

§  1054.125  and  40  CFR  part  1065, 
subpart  E.  If  you  change  one  or  more 
spark  plugs  on  an  emission-data  engine 
as  allowed  under  §  1054.125,  you  must 


measure  emissions  before  and  after  this 
maintenance.  If  you  clean  or  change  an 
air  filter  on  an  emission-data  engine  as 
allowed  under  §  1054.125,  you  must 
measure  emissions  before  and  after 
every  second  time  you  perform  this 
maintenance.  Use  the  average  values 
from  these  two  measurements  to 
calculate  deterioration  factors.  The 
emission-dafa  engine  must  meet 
applicable  emission  standards  before 
and  after  maintenance  to  be  considered 
in  compliance,  as  described  in 
§  1054.240(a)  and  (b). 

(5)  Calculate  your  deterioration  factor 
using  a  linear  least-squares  fit  of  your 
test  data,  but  treat  the  low-hour  test 
point  as  occurring  at  hour  zero.  Your 
deterioration  factor  is  the  ratio  of  the 
calculated  emission  level  at  the  point 
representing  the  full  useful  life  to  the 
calculated  emission  level  at  zero  hours. 

(6)  If  you  test  more  than  one  engine 
to  establish  deterioration  factors, 
average  the  deterioration  factors  from  all 
the  engines  before  rounding. 

(7)  If  your  durability  engine  fails 
between  80  percent  and  100  percent  of 
useful  life,  you  may  use  the  last 
emission  measurement  as  the  test  point 
representing  the  full  useful  life, 
provided  it  occurred  after  at  least  80 
percent  of  the  useful  life. 

(8)  If  your  useful  life  is  1,000  hours  or 
longer,  and  your  durability  engine  fails 
between  50  percent  and  100  percent  of 
useful  life,  you  may  extrapolate  your 
emission  results  to  determine  the 
emission  level  representing  the  full 
useful  life,  provided  emissions  were 
measured  at  least  once  after  50  percent 
of  the  useful  life. 

(9)  Use  good  engineering  judgment  for 
all  aspects  of  the  effort  to  establish 
deterioration  factors  under  this 
paragraph  (b). 

(10)  You  may  use  other  testing 
methods  to  determine  deterioration 
factors,  consistent  with  good 
engineering  judgment,  as  long  as  we 
approve  those  methods  in  advance. 

(c)  Include  the  following  information 
in  your  application  for  certification: 

(1)  If  you  determine  your 
deterioration  factors  based  on  test  data 
from  a  different  emission  family, 
explain  why  this  is  appropriate  and 
include  all  the  emission  measurements 
on  which  you  base  the  deterioration 
factor. 

(2)  If  you  do  testing  to  determine 
deterioration  factors,  describe  the  form 
and  extent  of  service  accumulation, 
including  the  method  you  use  to 
accumulate  hours. 


§1054.250  What  records  must  I  keep  and 
what  reports  must  I  send  to  EPA? 

(a)  Send  the  Designated  Compliance 
Officer  information  related  to  your  U.S.- 
directed  production  volumes  as 
described  in  §  1054.345.  In  addition, 
within  45  days  after  the  end  of  the 
model  year,  you  must  send  us  a  report 
describing  information  about  engines 
you  produced  during  the  model  year  as 
follows: 

(1)  State  the  total  production  volume 
for  each  engine  family  that  is  not  subject 
to  reporting  under  §  1054.345. 

(2)  State  the  total  production  volume 
for  any  engine  family  for  which  you 
produce  engines  after  completing  the 
reports  required  in  §  1054.345. 

(3)  If  you  produced  exempted  engines 
under  the  provisions  of  §  1054.625(j)(l), 
report  the  number  of  exempted  engines 
you  produced  for  each  engine  model 
and  identify  the  buyer  or  shipping 
destination  for  each  exempted  engine. 

(4)  For  production  volumes  you  report 
under  this  paragraph  (a),  identify 
whether  or  not  the  figures  include 
California  sales.  Include  a  separate 
count  of  production  volumes  for 
California  sales  if  those  figures  are 
available. 

(b)  Organize  and  maintain  the 
following  records:  • 

(1)  A  copy  of  all  applications  and  any 
summary  information  you  send  us. 

(2)  Any  of  the  information  we  specify 
in  §  1054.205  that  you  were  not  required 
to  include  in  your  application. 

(3)  A  detailed  history  of  all  emission- 
data  engines.  For  each  engine,  describe 
all  of  the  following: 

(i)  The  emission-data  engine’s 
construction,  including  its  origin  and 
buildup,  steps  you  took  to  ensure  that 
it  represents  production  engines,  any 
components  you  built  specially  for  it, 
and  all  the  components  you  include  in 
your  application  for  certification. 

(ii)  How  you  accumulated  engine 
operating  hours  (service  accumulation), 
including  the  dates  and  the  number  of 
hours  accumulated. 

(iii)  All  maintenance,  including 
modifications,  parts  changes,  and  other 
service,  and  the  dates  and  reasons  for 
the  maintenance. 

(iv)  All  your  emission  tests,  including 
documentation  on  routine  and  standard 
tests,  as  specified  in  part  40  CFR  part 
1065,  and  the  date  and  purpose  of  each 
test. 

(v)  All  tests  to  diagnose  engine  or 
emission  control  performance,  giving 
the  date  and  time  of  each  and  the 
reasons  for  the  test. 

(vi)  Any  other  significant  events. 

(4)  Production  figures  for  each 

emission  family  divided  by  assembly 
plant. 
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(5)  Keep  a  list  of  engine  identification 
numbers  for  all  the  engines  you  produce 
under  each  certificate  of  conformity. 

(c)  Keep  data  from  routine  emission 
tests  (such  as  test  cell  temperatures  and 
relative  humidity  readings)  for  one  year 
after  we  issue  the  associated  certificate 
of  conformity.  Keep  all  other 
information  specified  in  this  section  for 
eight  years  after  we  issue  your 
certificate. 

(d)  Store  these  records  in  any  format 
and  on  any  media  as  long  as  you  can 
promptly  send  us  organized,  written 
records  in  English  if  we  ask  for  them. 

You  must  keep  these  records  readily 
available.  We  may  review  them  at  any 
time. 

§  1 054.255  What  decisions  may  EP A  make 
regarding  my  certificate  of  conformity? 

(a)  If  we  determine  your  application  is 
complete  and  shows  that  the  emission 
family  meets  all  the  requirements  of  this 
part  and  the  Clean  Air  Act,  we  will 
issue  a  certificate  of  conformity  for  your 
emission  family  for  that  model  year.  We 
may  make  the  approval  subject  to 
additional  conditions. 

(b)  We  may  deny  your  application  for 
certification  if  we  determine  that  your 
emission  family  fails  to  comply  with 
emission  standards  or  other 
requirements  of  this  part  or  the  Clean 
Air  Act.  We  will  base  our  decision  on 
all  available  information.  If  we  deny 
your  application,  we  will  explain  why 
in  writing. 

(c)  In  addition,  we  may  deny  your 
application  or  suspend  or  revoke  your 
certificate  if  you  do  any  of  the 
following: 

(1)  Refuse  to  comply  with  any  testing, 
reporting,  or  bonding  requirements. 

(2)  Submit  false  or  incomplete 
information  (paragraph  (e)  of  this 
section  applies  if  this  is  fraudulent). 

(3)  Render  inaccurate  any  test  data.  - 

(4)  Deny  us  from  completing 
authorized  activities  (see  40  CFR 
1068.20).  This  includes  a  failure  to 
provide  reasonable  assistance. 

(5)  Produce  engines  or  equipment  for 
importation  into  the  United  States  at  a 
location  where  local  law  prohibits  us 
from  carrying  out  authorized  activities. 

(6)  Fail  to  supply  requested 
information  or  amend  your  application 
to  include  all  engines  or  equipment 
being  produced. 

(7)  Take  any  action  that  otherwise 
circumvents  the  intent  of  the  Clean  Air 
Act  or  this  part. 

(d)  We  may  void  your  certificate  if 
you  do  not  keep  the  records  we  require 
or  do  not  give  us  information  as 
required  under  this  part  or  the  Clean  Air 
Act. 


(e)  We  may  void  your  certificate  if  we 
find  that  you  intentionally  submitted 
false  or  incomplete  information. 

(f)  If  we  deny  your  application  or 
suspend,  revoke,  or  void  your 
certificate,  you  may  ask  for  a  hearing 
(see  §1054.820). 

Subpart  D — Production-line  Testing 

§1054.300  Applicability. 

This  subpart  specifies  requirements 
for  engine  manufacturers  to  test  their 
production  engines  for  exhaust 
emissions  to  ensure  that  the  engines  are 
being  produced  as  described  in  the 
application  for  certification.  The 
production-line  verification  described 
in  40  CFR  part  1060,  subpart  D,  applies 
for  equipment  and  components  for 
evaporative  emissions. 

§  1 054.301  When  must  I  test  my 
production-line  engines? 

(a)  If  you  produce  engines  that  are 
subject  to  the  requirements  of  this  part, 
you  must  test  them  as  described  in  this 
subpart,  except  as  follows: 

(1)  Small-volume  engine 
manufacturers  may  omit  testing  under 
this  subpart. 

(2)  We  may  exempt  small-volume 
emission  families  from  routine  testing 
under  this  subpart.  Request  this 
exemption  in  your  application  for 
certification  and  include  your  basis  for 
projecting  a  production  volume  below 
5,000  units.  We  will  approve  your  - 
request  if  we  agree  that  you  have  made 
good-faith  estimates  of  your  production 
volumes.  Your  exemption  is  approved 
when  we  grant  your  certificate.  You 
must  promptly  notify  us  if  your  actual 
production  exceeds  5,000  units  during 
the  model  year.  If  you  exceed  the 
production  limit  or  if  there  is  evidence 
of  a  nonconformity,  we  may  require  you 
to  test  production-line  engines  under 
this  subpart,  or  under  40  CFR  part  1068, 
subpart  E,  even  if  we  have  approved  an 
exemption  under  this  paragraph  (a)(2). 

(b)  We  may  suspend  or  revoke  your 
certificate  of  conformity  for  certain 
engine  families  if  your  production-line 
engines  do  not  meet  the  requirements  of 
this  part  or  you  do  not  fulfill  your 
obligations  under  this  subpart  (see 

§§  1054.325  and  1054.340). 

(c)  Other  regulatory  provisions 
authorize  us  to  suspend,  revoke,  or  void 
your  certificate  of  conformity,  or  order 
recalls  for  engine  families,  without 
regard  to  whether  they  have  passed 
these  production-line  testing 
requirements.  The  requirements  of  this 
subpart  do  not  affect  our  ability  to  do 
selective  enforcement  audits,  as 
described  in  40  CFR  part  1068. 
Individual  engines  in  families  that  pass 


these  production-line  testing 
requirements  must  also  conform  to  all 
applicable  regulations  of  this  part  and 
40  CFR  part  1068. 

(d)  You  may  use  alternate  programs 
for  testing  production-line  engines  in 
the  following  circumstances: 

(1)  You  may  use  analyzers  and 
sampling  systems  that  meet  the  field- 
testing  requirements  of  40  CFR  part 
1065,  subpart  J,  but  not  the  otherwise 
applicable  requirements  in  40  CFR  part 
1065  for  laboratory  testing,  to 
demonstrate  compliance  with  emission 
standards  if  you  double  the  minimum 
sampling  rate  specified  in  §  1054.310(b). 
Use  measured  test  results  to  determine 
whether  engines  comply  with 
applicable  standards  without  applying  a 
measurement  allowance.  This  alternate 
program  does  not  require  prior  approval 
but  we  may  disallow  use  of  this  option 
where  we  determine  that  use  of  field- 
grade  equipment  would  prevent  you 
from  being  able  to  demonstrate  that  your 
engines  are  being  produced  to  conform 
to  the  specifications  in  your  application 
for  certification. 

(2)  You  may  ask  to  use  another 
alternate  program  for  testing 
production-line  engines.  In  your 
request,  you  must  show  us  that  the 
alternate  program  gives  equal  assurance 
that  your  products  meet  the 
requirements  of  this  part.  We  may  waive 
some  or  all  of  this  subpart’s 
requirements  if  we  approve  your 
alternate  approach.  For  example,  in 
certain  circumstances  you  may  be  able 
to  give  us  equal  assurance  that  your 
products  meet  the  requirements  of  this 
part  by  using  less  rigorous  measurement 
methods  if  you  offset  that  by  increasing 
the  number  of  test  engines. 

(e)  If  you  certify  an  engine  family  with 
carryover  emission  data,  as  described  in 
§  1054.235(d),  and  these  equivalent 
engine  families  consistently  pass  the 
production-line  testing  requirements 
over  the  preceding  two-year  period,  you 
may  ask  for  a  reduced  testing  rate  for 
further  production-line  testing  for  that 
family.  The  minimum  testing  rate  is  one 
engine  per  engine  family.  If  we  reduce 
your  testing  rate,  we  may  limit  our 
approval  to  any  number  of  model  years. 
In  determining  whether  to  approve  your 
request,  we  may  consider  the  number  of 
engines  that  have  failed  the  emission 
tests. 

(f)  We  may  ask  you  to  make  a 
reasonable  number  of  production-line 
engines  available  for  a  reasonable  time 
so  we  can  test  or  inspect  them  for 
compliance  with  the  requirements  of 
this  part. 
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§  1054.305  How  must  I  prepare  and  test  my 
production-line  engines? 

This  section  describes  how  to  prepare 
and  test  production-line  engines.  You 
must  assemble  the  test  engine  in  a  way 
that  represents  the  assembly  procedures 
for  other  engines  in  the  engine  family. 
You  must  ask  us  to  approve  any 
deviations  from  your  normal  assembly 
procedures  for  other  production  engines 
in  the  engine  family. 

(a)  Test  procedures.  Test  your 
production-line  engines  using  the 
applicable  testing  procedures  in  subpart 
F  of  this  part  to  show  you  meet  the 
emission  standards  in  subpart  B  of  this 
part. 

(b)  Modifying  a  test  engine.  Once  an 
engine  is  selected  for  testing  (see 

§  1054.310),  you  may  adjust,  repair, 
prepare,  or  modify  it  or  check  its 
emissions  only  if  one  of  the  following  is 
true: 

(1)  You  document  the  need  for  doing 
so  in  your  procedures  for  assembling 
and  inspecting  all  your  production 
engines  and  make  the  action  routine  for 
all  the  engines  in  the  engine  family. 

(2)  This  subpart  otherwise  specifically 
allows  your  action. 

(3)  We  approve  your  action  in 
advance. 

(c)  Engine  malfunction.  If  an  engine 
malfunction  prevents  further  emission 
testing,  ask  us  to  approve  your  decision 
to  either  repair  the  engine  or  delete  it 
from  the  test  sequence. 

(d)  Setting  adjustable  parameters. 
Before  any  test,  we  may  require  you  to 
adjust  any  adjustable  parameter  to  any 
setting  within  its  physically  adjustable 
range. 

(1)  [Reserved] 

(2)  We  may  specify  adjustments 
within  the  physically  adjustable  range 
by  considering  their  effect  on  emission 
levels.  We  may  also  consider  how  likely 
it  is  that  someone  will  make  such  an 
adjustment  with  in-use  equipment. 

(3)  We  may  specify  an  air-fuel  ratio 
within  the  adjustable  range  specified  in 
§  1054.115(b). 

(e)  Stabilizing  emission  levels.  Use 
good  engineering  judgment  to  operate 
your  engines  before  testing  such  that 
deterioration  factors  can  be  applied 
appropriately.  Determine  the 
stabilization  period  as  follows: 

(1)  For  engine  families  with  a  useful 
life  at  or  below  300  hours,  operate  the 
engine  for  the  same  number  of  hours 
before  starting  emission  measurements 
that  you  used  for  the  emission-data 
engine,  within  one  hour.  For  example, 
if  the  emission-data  engine  operated  for 


8  hours  before  the  low-hour  emission 
test,  operate  the  test  engines  for  7  to  9 
hours  before  starting  emission 
measurements. 

(2)  For  engine  families  with  a  useful 
life  above  300  hours,  operate  each 
engine  for  no  more  than  the  greater  of 
two  periods: 

(i)  12  hours. 

(ii)  The  number  of  hours  you  operated 
your  emission-data  engine  for  certifying 
the  engine  family  (see  40  CFR  part  1065, 
subpart  E,  or  the  applicable  regulations 
governing  how  you  should  prepare  your 
test  engine). 

(f)  Damage  during  shipment.  If 
shipping  an  engine  to  a  remote  facility 
for  production-line  testing  makes 
necessary  an  adjustment  or  repair,  you 
must  wait  until  after  the  initial  emission 
test  to  do  this  work.  We  may  waive  this 
requirement  if  the  test  would  be 
impossible  or  unsafe  or  if  it  would 
permanently  damage  the  engine.  Report 
to  us,  in  your  written  report  under 

§  1054.345,  all  adjustments  or  repairs 
you  make  on  test  engines  before  each 
test. 

(g)  Retesting  after  invalid  tests.  You 
may  retest  an  engine  if  you  determine 
an  emission  test  is  invalid  under 
subpart  F  of  this  part.  Explain  in  your 
written  report  reasons  for  invalidating 
any  test  and  the  emission  results  from 
all  tests.  If  we  determine  that  you 
improperly  invalidated  a  test,  we  may 
require  you  to  ask  for  our  approval  for 
future  testing  before  substituting  results 
of  the  new  tests  for  invalid  ones. 

§  1 054.31 0  How  must  I  select  engines  for 
production-line  testing? 

(a)  Test  engines  from  each  engine 
family  as  described  in  this  section  based 
on  test  periods,  as  follows: 

(1)  For  engine  families  with  projected 
U.S. -directed  production  volume  of  at 
least  1,600,  the  test  periods  are 
consecutive  quarters  (3  months). 
However,  if  your  annual  production 
period  is  less  than  12  months  long,  you 
may  take  the  following  alternative 
approach  to  define  quarterly  test 
periods: 

(i)  If  your  annual  production  period  is 
120  days  or  less,  the  whole  model  year 
constitutes  a  single  test  period. 

(ii)  If  your  annual  production  period 
isl21to210  days,  divide  the  annual 
production  period  evenly  into  two  test 
periods. 

(iii)  If  your  annual  production  period 
is  211  to  300  days,  divide  the  annual 
production  period  evenly  into  three  test 
periods. 


(iv)  If  your  annual  production  period 
is  301  days  or  longer,  divide  the  annual 
production  period  evenly  into  four  test 
periods. 

(2)  For  engine  families  with  projected 
U.S. -directed  production  volume  below 
1,600,  the  whole  model  year  constitutes 
a  single  test  period. 

(b)  Early  in  each  test  period,  randomly 
select  and  test  an  engine  from  the  end 
of  the  assembly  line  for  each  engine 
family. 

(1)  In  the  first  test  period  for  newly 
certified  engines,  randomly  select  and 
test  one  more  engine.  Then,  calculate 
the  required  sample  size  for  the  model 
year  as  described  in  paragraph  (c)  of  this 
section. 

(2)  In  later  test  periods  of  the  same 
model  year,  combine  the  new  test  result 
with  all  previous  testing  in  the  model 
year.  Then,  calculate  the  required 
sample  size  for  the  model  year  as 
described  in  paragraph  (c)  of  this 
section. 

(3)  In  the  first  test  period  for  engine 
families  relying  on  previously  submitted 
test  data,  combine  the  new  test  result 
with  the  last  test  result  from  the 
previous  model  year.  Then,  calculate 
the  required  sample  size  for  the  model 
year  as  described  in  paragraph  (c)  of  this 
section.  Use  the  last  test  result  from  the 
previous  model  year  only  for  this  first 
calculation.  For  all  subsequent 
calculations,  use  only  results  from  the 
current  model  year. 

(c)  Calculate  the  required  sample  size 
for  each  engine  family.  Separately 
calculate  this  figure  for  HC+NOx  and 
CO.  The  required  sample  size  is  the 
greater  of  these  calculated  values.  Use 
the  following  equation: 


N  = 


(t9s-q) 

(x -STD) 


+  1 


Where: 

N  =  Required  sample  size  for  the  model  year. 

t95  =  95%  confidence  coefficient,  which 
depends  on  the  number  of  tests 
completed,  n,  as  specified  in  the  table  in 
paragraph  (c)(1)  of  this  section.  It  defines 
95%  confidence  intervals  for  a  one-tail 
distribution. 

o  =  Test  sample  standard  deviation  (see 
paragraph  (c)(2)  of  this  section). 

x  =  Mean  of  emission  test  results  of  the 
sample. 

STD  =  Emission  standard  (or  family  emission 
limit,  if  applicable). 


(1)  Determine  the  95%  confidence 
coefficient,  t95,  from  the  following  table: 


(2)  Calculate  the  standard  deviation, 
for  the  test  sample  using  the  following 
formula: 


a  = 


(X,-xf 


(n-1) 


Where: 

Xj  =  Emission  test  result  for  an  individual 
engine. 

n  =  The  number  of  tests  completed  in  an 
engine  family. 

(d)  Use  final  deteriorated  test  results 
to  calculate  the  variables  in  the 
equations  in  paragraph  (c)  of  this 
section  (see  §  1054.315(a)(2)). 

(e)  After  each  new  test,  recalculate  the 
required  sample  size  using  the  updated 
mean  values,  standard  deviations,  and 
the  appropriate  95-percent  confidence 
coefficient. 

(f)  Distribute  the  remaining  engine 
tests  evenly  throughout  the  rest  of  the 
year.  You  may  need  to  adjust  your 
schedule  for  selecting  engines  if  the 
required  sample  size  changes.  If  your 
scheduled  quarterly  testing  for  the 
remainder  of  the  model  year  is  sufficient 
to  meet  the  calculated  sample  size,  you 
may  wait  until  the  next  quarter  to  do 
additional  testing.  Continue  to 
randomly  select  engines  from  each 
engine  family. 

(g)  Continue  testing  until  one  of  the 
following  things  happens: 

(1)  After  completing  the  minimum 
number  of  tests  required  in  paragraph 

(b)  of  this  section,  the  number  of  tests 
completed  in  an  engine  family,  n,  is 
greater  than  the  required  sample  size,  N, 
and  the  sample  mean,  x,  is  less  than  or 
equal  to  the  emission  standard.  For 
example,  if  N  =  5.1  after  the  fifth  test, 
the  sample-size  calculation  does  not 
allow  you  to  stop  testing. 

(2)  The  engine  family  does  not 
comply  according  to  §  1054.315. 

(3)  You  test  30  engines  from  the 
engine  family. 

(4)  You  test  one  percent  of  your 
projected  annual  U.S. -directed 
production  volume  for  the  engine 
family,  rounded  to  the  nearest  whole 
number.  Do  not  count  an  engine  under 


this  paragraph  (g)(4)  if  it  fails  to  meet  an 
applicable  emission  standard. 

(5)  You  choose  to  declare  that  the 
engine  family  does  not  comply  with  the 
requirements  of  this  subpart. 

(n)  If  the  sample-size  calculation 
allows  you  to  stop  testing  for  one 
pollutant  but  not  another,  you  must 
continue  measuring  emission  levels  of 
all  pollutants  for  any  additional  tests 
required  under  this  section.  However, 
you  need  not  continue  making  the 
calculations  specified  in  this  subpart  for 
the  pollutant  for  which  testing  is  not 
required.  This  paragraph  (h)  does  not 
affect  the  number  of  tests  required 
under  this  section,  the  required 
calculations  in  §  1054.315,  or  the 
remedial  steps  required  under 
§1054.320. 

(i)  You  may  elect  to  test  more 
randomly  chosen  engines  than  we 
require  under  this  section.  Include  these 
engines  in  the  sample-size  calculations. 

§  1 054.31 5  How  do  I  know  when  my  engine 
family  fails  the  production-iine  testing 
requirements? 

This  section  describes  the  pass-fail 
criteria  for  the  production-line  testing 
requirements.  We  apply  these  criteria  on 
an  emission-family  basis.  See  §  1054.320 
for  the  requirements  that  apply  to 
individual  engines  that  fail  a 
production-line  test. 

(a)  Calculate  your  test  results  as 
follows: 

(1)  Initial  and  final  test  results. 
Calculate  and  round  the  test  results  for 
each  engine.  If  you  do  several  tests  on 
an  engine,  calculate  the  initial  results 
for  each  test,  then  add  all  the  test  results 
together  and  divide  by  the  number  of 
tests.  Round  this  final  calculated  value 
for  the  final  test  results  on  that  engine. 

(2)  Final  deteriorated  test  results. 
Apply  the  deterioration  factor  for  the 
engine  family  to  the  final  test  results 
(see  §  1054.240(c)). 

(3)  Round  deteriorated  test  results. 
Round  the  results  to  the  number  of 
decimal  places  in  the  emission  standard 
expressed  to  one  more  decimal  place. 

(b)  Construct  the  following  CumSum 
Equation  for  each  engine  family  for 
HC+NOx  and  CO  emissions: 

Ci  =  Max  [0  or  Cm  +  X,-  (STD  +  0.25  xo)] 


Where: 

Ci  =  The  current  CumSum  statistic. 

C,_i  =  The  previous  CumSum  statistic.  For  the 
first  test,  the  CumSum  statistic  is  0  (i.e., 

C,  =  0). 

X,  =  The  current  emission  test  result  for  an 
individual  engine. 

STD  =  Emission  standard  (or  family  emission 
limit,  if  applicable). 

(c)  Use  final  deteriorated  test  results 
to  calculate  the  variables  in  the  equation 
in  paragraph  (b)  of  this  section  (see 

§  1054.315(a)). 

(d)  After  each  new  test,  recalculate  the 
CumSum  statistic. 

(e)  If  you  test  more  than  the  required 
number  of  engines,  include  the  results 
from  these  additional  tests  in  the 
CumSum  Equation. 

(f)  After  each  test,  compare  the 
current  CumSum  statistic,  Ci,  to  the 
recalculated  Action  Limit,  H,  defined  as 
H  =  5.0  x  a. 

(g)  If  the  CumSum  statistic  exceeds 
the  Action  Limit  in  two  consecutive 
tests,  the  engine  family  fails  the 
production-line  testing  requirements  of 
this  subpart.  Tell  us  within  ten  working 
days  if  this  happens.  You  may  request 
to  amend  the  application  for 
certification  to  raise  the  FEL  of  the 
entire  engine  family  as  described  in 

§  1054.225(f). 

(h)  If  you  amend  the  application  for 
certification  for  an  engine  family  under 
§  1054.225,  do  not  change  any  previous 
calculations  of  sample  size  or  CumSum 
statistics  for  the  model  year. 

§  1 054.320  What  happens  if  one  of  my 
production-line  engines  fails  to  meet 
emission  standards? 

(a)  If  you  have  a  production-line 
engine  with  final  deteriorated  test 
results  exceeding  one  or  more  emission 
standards  (see  §  1054.315(a)),  the 
certificate  of  conformity  is  automatically 
suspended  for  that  failing  engine.  You 
must  take  the  following  actions  before 
your  certificate  of  conformity  can  cover 
that  engine: 

(1)  Correct  the  problem  and  retest  the 
engine  to  show  it  complies  with  all 
emission  standards. 

(2)  Include  the  test  results  and 
describe  the  remedy  for  each  engine  in 
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the  written  report  required  under 
§1054.345. 

(b)  You  may  request  to  amend  the 
application  for  certification  to  raise  the 
FEL  of  the  entire  engine  family  at  this 
point  (see  §  1054.225). 

§  1 054.325  What  happens  if  an  engine 
family  fails  the  production-line  testing 
requirements? 

(a)  We  may  suspend  your  certificate  of 
conformity  for  an  engine  family  if  it  fails 
under  §  1054.315.  The  suspension  may 
apply  to  all  facilities  producing  engines 
from  an  engine  family  even  if  you  find 
noncompliant  engines  only  at  one 
facility. 

(b)  We  will  tell  you  in  writing  if  we 
suspend  your  certificate  in  whole  or  in 
part.  We  will  not  suspend  a  certificate 
until  at  least  15  days  after  the  engine 
family  fails.  The  suspension  is  effective 
when  you  receive  our  notice. 

(c)  Up  to  15  days  after  we  suspend  the 
certificate  for  an  engine  family,  you  may 
ask  for  a  hearing  (see  §  1054.820).  If  we 
agree  before  a  hearing  occurs  that  we 
used  erroneous  information  in  deciding 
to  suspend  the  certificate,  we  will 
reinstate  the  certificate. 

(d)  Section  1054.335  specifies  steps 
you  must  take  to  remedy  the  cause  of 
the  engine  family’s  production-line 
failure.  All  the  engines  you  have 
produced  since  the  end  of  the  last  test 
period  are  presumed  noncompliant  and 
should  be  addressed  in  your  proposed 
remedy.  We  may  require  you  to  apply 
the  remedy  to  engines  produced  earlier 
if  we  determine  that  the  cause  of  the 
failure  is  likely  to  have  affected  the 
earlier  engines. 

(e)  You  may  request  to  amend  the 
application  for  certification  to  raise  the 
FEL  of  the  engine  family  before  or  after 
we  suspend  your  certificate  as  described 
in  §  1054.225(f).  We  will  approve  your 
request  if  the  failure  is  not  caused  by  a 
defect  and  it  is  clear  that  you  used  good 
engineering  judgment  in  establishing 
the  original  FEL. 

§  1 054.330  May  I  sell  engines  from  an 
engine  family  with  a  suspended  certificate 
of  conformity? 

You  may  sell  engines  that  you 
produce  after  we  suspend  the  engine 
family’s  certificate  of  conformity  under 
§  1054.315  only  if  one  of  the  following 
occurs: 

(a)  You  test  each  engine  you  produce 
and  show  it  complies  with  emission 
standards  that  apply.  . 

(b)  We  conditionally  reinstate  the 
certificate  for  the  engine  family.  We  may 
do  so  if  you  agree  to  recall  all  the 
affected  engines  and  remedy  any 
noncompliance  at  no  expense  to  the 
owner  if  later  testing  shows  that  the 
engine  family  still  does  not  comply. 


§  1 054.335  How  do  I  ask  EPA  to  reinstate 
my  suspended  certificate? 

(a)  Send  us  a  written  report  asking  us 
to  reinstate  your  suspended  certificate. 

In  your  report,  identify  the  reason  for 
noncompliance,  propose  a  remedy  for 
the  engine  family,  and  commit  to  a  date 
for  carrying  it  out.  In  your  proposed 
remedy  include  any  quality  control 
measures  you  propose  to  keep  the 
problem  from  happening  again. 

(b)  Give  us  data  from  production-line 
testing  that  shows  the  remedied  engine 
family  complies  with  all  the  emission 
standards  that  apply. 

§  1 054.340  When  may  EPA  revoke  my 
certificate  under  this  subpart  and  how  may 
I  sell  these  engines  again? 

(a)  We  may  revoke  your  certificate  for 
an  engine  family  in  the  following  cases: 

(1)  You  do  not  meet  the  reporting 
requirements. 

(2)  Your  engine  family  fails  to  comply 
with  the  requirements  of  this  subpart 
and  your  proposed  remedy  to  address  a 
suspended  certificate  under  §  1054.335 
is  inadequate  to  solve  the  problem  or 
requires  you  to  change  the  engine’s 
design  or  emission  control  system. 

(b)  To  sell  engines  from  an  engine 
family  with  a  revoked  certificate  of 
conformity,  you  must  modify  the  engine 
family  and  then  show  it  complies  with 
the  requirements  of  this  part. 

(1)  If  we  determine  your  proposed 
design  change  may  not  control 
emissions  for  the  engine’s  full  useful 
life,  we  will  tell  you  within  five  working 
days  after  receiving  your  report.  In  this 
case  we  will  decide  whether 
production-line  testing  will  be  enough 
for  us  to  evaluate  the  change  or  whether 
you  need  to  do  more  testing. 

(2)  Unless  we  require  more  testing, 
you  may  show  compliance  by  testing 
production-line  engines  as  described  in 
this  subpart. 

(3)  We  will  issue  a  new  or  updated 
certificate  of  conformity  when  you  have 
met  these  requirements. 

§  1 054.345  What  production-line  testing 
records  must  I  send  to  EPA? 

(a)  Within  45  days  of  the  end  of  each 
test  period,  send  us  a  report  with  the 
following  information: 

(1)  Describe  any  facility  used  to  test 
production-line  engines  and  state  its 
location. 

(2)  State  the  total  U.S. -directed 
production  volume  and  number  of  tests 
for  each  engine  family. 

(3)  Describe  how  you  randomly 
selected  engines. 

(4)  Describe  each  test  engine, 
including  the  engine  family’s 
identification  and  the  engine’s  model 
year,  build  date,  model  number, 


identification  number,  and  number  of 
hours  of  operation  before  testing. 

(5)  Identify  how  you  accumulated 
hours  of  operation  on  the  engines  and 
describe  the  procedure  and  schedule 
you  used. 

(6)  Provide  the  test  number;  the  date, 
time  and  duration  of  testing;  test 
procedure;  all  initial  test  results;  final 
test  results;  and  final  deteriorated  test 
results  for  all  tests.  Provide  the  emission 
results  for'  all  measured  pollutants. 
Include  information  for  both  valid  and 
invalid  tests  and  the  reason  for  any 
invalidation. 

(7)  Describe  completely  and  justify 
any  nonroutine  adjustment, 
modification,  repair,  preparation, 
maintenance,  or  test  for  the  test  engine 
if  you  did  not  report  it  separately  under 
this  subpart.  Include  the  results  of  any 
emission  measurements,  regardless  of 
the  procedure  or  type  of  engine. 

(8)  Provide  the  CumSum  analysis 
required  in  §  1054.315  and  the  sample- 
size  calculation  required  in  §  1054.310 
for  each  engine  family. 

(9)  Report  on  each  failed  engine  as 
described  in  §  1054.320. 

(10)  State  the  date  the  test  period 
ended  for  each  engine  family. 

(b)  We  may  ask  you  to  add 
information  to  your  written  report  so  we 
can  determine  whether  your  new 
engines  conform  with  the  requirements 
of  this  subpart.  We  may  also  ask  you  to 
send  less  information. 

(c)  An  authorized  representative  of 
your  company  must  sign  the  following 
statement: 

We  submit  this  report  under  sections  208 
and  213  of  the  Clean  Air  Act.  Our 
production-line  testing  conformed 
completely  with  the  requirements  of  40  CFR 
part  1054.  We  have  not  changed  production 
processes  or  quality-control  procedures  for 
test  engines  in  a  way  that  might  affect 
emission  controls.  All  the  information  in  this 
report  is  true  and  accurate  to  the  best  of  my 
knowledge.  I  know  of  the  penalties  for 
violating  the  Clean  Air  Act  and  the 
regulations.  (Authorized  Company 
Representative) 

(d)  Send  electronic  reports  of 
production-line  testing  to  the 
Designated  Compliance  Officer  using  an 
approved  information  format.  If  you 
want  to  use  a  different  format,  send  us 

a  written  request  with  justification  for  a 
waiver. 

(e)  We  will  send  copies  of  your 
reports  to  anyone  from  the  public  who 
asks  for  them.  Section  1054.815 
describes  how  we  treat  information  you 
consider  confidential. 

§  1054.350  What  records  must  I  keep? 

(a)  Organize  and  maintain  your 
records  as  described  in  this  section.  We 
may  review  your  records  at  any  time. 
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(b)  Keep  paper  or  electronic  records  of 
your  production-line  testing  for  eight 
years  after  you  complete  all  the  testing 
required  for  an  engine  family  in  a  model 
year. 

(c)  Keep  a  copy  of  the  written  reports 
described  in  §  1054.345. 

(d)  Keep  the  following  additional 
records: 

(1)  A  description  of  all  test  equipment 
for  each  test  cell  that  you  can  use  to  test 
production-line  engines. 

(2)  The  names  of  supervisors  involved 
in  each  test. 

(3)  The  name  of  anyone  who 
authorizes  adjusting,  repairing, 
preparing,  or  modifying  a  test  engine 
and  the  names  of  all  supervisors  who 
oversee  this  work. 

(4)  If  you  shipped  the  engine  for 
testing,  the  date  you  shipped  it,  the 
associated  storage  or  port  facility,  and 
the  date  the  engine  arrived  at  the  testing 
facility. 

(5)  Any  records  related  to  your 
production-line  tests  that  are  not  in  the 
written  report. 

(6)  A  brief  description  of  any 
significant  events  during  testing  not 
otherwise  described  in  the  written 
report  or  in  this  section. 

(7)  Any  information  specified  in 

§  1054.345  that  you  do  not  include  in 
your  written  reports. 

(e)  If  we  ask,  you  must  give  us  a  more 
detailed  description  of  projected  or 
actual  production  figures  for  an  engine 
family.  We  may  ask  you  to  divide  your 
production  figures  by  maximum  engine 
power,  displacement,  fuel  type,  or 
assembly  plant  (if  you  produce  engines 
at  more  than  one  plant). 

(f)  Keep  records  of  the  engine 
identification  number  for  each  engine 
you  produce  under  each  certificate  of 
conformity.  You  may  identify  these 
numbers  as  a  range.  Give  us  these 
records  within  30  days  if  we  ask  for 
them. 

(g)  We  may  ask  you  to  keep  or  send 
other  information  necessary  to 
implement  this  subpart. 

Subpart  E — In-use  Testing 

§  1 054.401  General  provisions. 

We  may  perform  in-use  testing  of  any 
engines  or  equipment  subject  to  the 
standards  of  this  part.  We  will  consult 
with  you  as  needed  for  information  or 
special  equipment  related  to  testing 
your  engines. 

Subpart  F — Test  Procedures 

§  1054.501  How  do  I  run  a  valid  emission 
test? 

(a)  Applicability.  This  subpart  is 
addressed  to  you  as  a  manufacturer  but 
it  applies  equally  to  anyone  who  does 


testing  for  you,  and  to  us  when  we 
perform  testing  to  determine  if  your 
engines  or  equipment  meet  emission 
standards. 

(b)  General  requirements.  Use  the 
equipment  and  procedures  for  spark- 
ignition  engines  in  40  CFR  part  1065  to 
determine  whether  engines  meet  the 
exhaust  emission  standards,  as  follows: 

(1)  Measure  the  emissions  of  all 
regulated  pollutants  as  specified  in 

§  1054.505  and  40  CFR  part  1065.  See 
§  1054.650  for  special  provisions  that 
apply  for  variable-speed  engines 
(including  engines  shipped  without 
governors). 

(2)  Use  the  fuels  and  lubricants 
specified  in  40  CFR  part  1065,  subpart 
H,  for  all  the  testing  we  require  in  this 
part.  Except  as  specified  in  paragraph 
(d)  of  this  section,  use  gasoline  meeting 
the  specifications  described  in  40  CFR 
1065.710  for  general  testing.  For  service 
accumulation,  use  the  test  fuel  or  any 
commercially  available  fuel  that  is 
representative  of  the  fuel  that  in-use 
engines  will  use.  You  may  alternatively 
use  gasoline  blended  with  ethanol  as 
follows: 

(i)  For  handheld  engines,  you  may  use 
the  ethanol-blended  fuel  for  certifying 
engines  under  this  part  without  our 
advance  approval.  If  you  use  the 
blended  fuel  for  certifying  a  given 
engine  family,  you  may  also  use  it  for 
production-line  testing  or  any  other 
testing  you  perform  for  that  engine 
family  under  this  part.  If  you  use  the 
blended  fuel  for  certifying  a  given 
engine  family,  we  may  use  the  blended 
fuel  or  the  specified  gasoline  test  fuel 
with  that  engine  family. 

(ii)  For  nonhandheld  engines,  you 
may  use  the  blended  fuel  for  certifying 
engines  under  this  part  without  our 
advance  approval.  If  you  use  the 
blended  fuel  for  certifying  a  given 
engine  family,  you  must  also  use  it  for 
production-line  testing  or  any  other 
testing  you  perform  for  that  engine 
family  under  this  part.  If  the 
certification  of  all  your  Class  I  (or  Class 
II)  engine  families  in  a  given  model  year 
is  based  on  test  data  collected  using  the 
blended  fuel,  we  will  also  use  the 
blended  fuel  for  testing  your  Class  I  (or 
Class  II)  engines.  If  the  certification  of 
some  but  not  all  of  your  Class  I  (or  Class 
II)  engine  families  in  a  given  model  year 
is  based  on  test  data  collected  using  the 
blended  fuel,  we  may  use  the  blended 
fuel  or  the  specified  gasoline  test  fuel 
for  testing  any  of  your  Class  I  (or  Class 
II)  engines. 

(iii)  The  blended  fuel  must  consist  of 
a  mix  of  gasoline  meeting  the 
specifications  described  in  40  CFR 
1065.710  for  general  testing  and  fuel- 
grade  ethanol  meeting  the  specifications 


described  in  40  CFR  1060.501(c)  such 
that  the  blended  fuel  has  10.011.0 
percent  ethanol  by  volume.  You  may 
also  use  ethanol  with  a  higher  or  lower 
purity  if  you  show  us  that'it  will  not 
affect  your  ability  to  demonstrate 
compliance  with  the  applicable 
emission  standards.  You  do  not  need  to 
measure  the  ethanol  concentration  of 
such  blended  fuels  and  may  instead 
calculate  the  blended  composition  by 
assuming  that  the  ethanol  is  pure  and 
mixes  perfectly  with  the  base  fuel. 

(iv)  You  may  ask  to  use  the  provisions 
of  this  paragraph  (b)(2)  for  a  blended 
test  fuel  containing  less  than  10  percent 
ethanol  if  your  engine  is  subject  to 
emission  standards  from  other 
organizations  that  specify  testing  with 
that  fuel.  If  we  approve  testing  with 
such  a  fuel,  we  may  test  your  engines 
with  that  test  fuel,  with  gasoline,  or 
with  a  10-percent  ethanol  blend. 

(3)  Ambient  conditions  for  duty-cycle 
testing  must  be  within  ranges  specified 
in  40  CFR  1065.520,  subject  to  the 
provisions  of  §  1054.115(c). 

(i)  Corrections.  Emissions  may  not  be 
corrected  for  the  effects  of  test 
temperature  or  pressure.  You  may 
correct  emissions  for  humidity  as 
specified  in  40  CFR  1065.670. 

(ii)  Intake  air  temperature.  Measure 
engine  intake  air  temperature  as 
described  in  40  CFR  1065.125,  and 
control  it  if  necessary,  consistent  with 
good  engineering  judgment.  For 
example,  since  the  purpose  of  this 
requirement  is  to  ensure  that  the 
measured  air  temperature  is  consistent 
with  the  intake  air  temperature  that 
would  occur  during  in-use  operation  at 
the  same  ambient  temperature,  do  not 
cool  the  intake  air  and  do  not  measure 
air  temperature  at  a  point  where  engine 
heat  affects  the  temperature 
measurement. 

(4)  The  provisions  of  40  CFR  1065.405 
describes  how  to  prepare  an  engine  for 
testing.  However,  you  may  consider 
emission  levels  stable  without 
measurement  after  12  hours  of  engine 
operation,  except  for  the  following 
special  provisions  that  apply  for  engine 
families  with  a  useful  life  of  300  hours 
or  less: 

(i)  We  will  not  approve  a  stabilization 
period  longer  than  12  hours  even  if  you 
show  that  emissions  are  not  yet 
stabilized. 

(ii)  Identify  the  number  of  hours  you 
use  to  stabilize  engines  for  low-hour 
emission  measurements.  You  may 
consider  emissions  stable  at  any  point 
less  than  12  hours.  For  example,  you 
may  choose  a  point  at  which  emission 
levels  reach  a  low  value  before  the 
effects  of  deterioration  are  established. 
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(5)  Prepare  your  engines  for  testing  by 
installing  a  governor  that  you  normally 
use  on  production  engines,  consistent 
with  §§  1054.235(b)  and  1054.505. 

(6)  During  testing,  supply  the  engine 
with  fuel  in  a  manner  consistent  with 
how  it  will  be  supplied  with  fuel  in  use. 
If  you  sell  engines  with  complete  fuel 
systems  and  your  production  engines 
will  be  equipped  with  a  vapor  line  that 
routes  running  loss  vapors  into  the 
engine’s  intake  system,  measure  exhaust 
emissions  using  a  complete  fuel  system 
representing  a  production  configuration 
that  sends  fuel  vapors  to  the  test 
engine’s  intake  system  in  a  way  that 
represents  the  expected  in-use 
operation.  You  may  alternatively 
demonstrate  by  engineering  analysis 
that  your  engines  will  continue  to  meet 
emission  standards  for  any  amount  of 
running  loss  vapor  that  can  reasonably 
be  expected  during  in-use  operation. 

(7)  Determine  the  carbon  mass 
fraction  of  fuel,  wc,  using  a  calculation 
based  on  measured  fuel  properties  as 
described  in  40  CFR  1065.655(d)(1).  You 
may  not  use  the  default  values  specified 
in  40  CFR  1065.655(d)(2). 

(c)  Special  and  alternate  procedures. 
You  may  use  special  or  alternate 
procedures  to  the  extent  we  allow  them 
under  40  CFR  1065.10.  The  following 
additional  provisions  apply: 

(1)  If  you  are  unable  to  run  the  test 
cycle  specified  in  this  part  for  your 
engine,  use  an  alternate  test  cycle  that 
will  result  in  a  cycle-weighted  emission 
measurement  equivalent  to  the  expected 
average  in-use  emissions.  This  cycle 
must  be  approved  under  40  CFR 
1065.10. 

(2)  Describe  in  your  application  for 
certification  any  specially  designed 
fixtures  or  other  hardware  if  they  are 
needed  for  proper  testing  of  your 
engines.  (Note:  You  do  not  need  to 
specify  the  size  or  performance 
characteristics  of  engine 
dynamometers.)  You  must  send  us  these 
fixtures  or  other  hardware  if  we  ask  for 
them.  We  may  waive  the  requirement  of 
§  1054.205(aa)  to  identify  a  test  facility 
in  the  United  States  for  such  engine 
families  as  long  as  the  projected  U.S.- 
directed  production  volume  of  all  your 
engine  families  using  the  provisions  of 
this  paragraph  (c)(2)  is  less  than  5 
percent  of  your  total  production  volume 
from  all  engine  families  certified  under 
this  part  1054. 

(d)  Wintertime  engines.  You  may  test 
wintertime  engines  at  the  ambient 
temperatures  specified  in  40  CFR 
1065.520,  even  though  this  does  not 
represent  in-use  operation  for  these 
engines  (40  CFR  1065.10(c)(1)).  In  this 
case,  you  may  use  good  engineering 
judgment  to  modify  the  test  engine  as 


needed  to  achieve  intake  temperatures 
that  are  analogous  to  in-use  conditions. 
You  may  also  test  wintertime  engines  at 
reduced  ambient  temperatures  as 
specified  in  40  CFR  1051.505.  Use  the 
gasoline  specified  for  low-temperature 
testing  only  if  you  test  your  engines  at 
ambient  temperatures  below  20  °C. 

§  1 054.505  How  do  I  test  engines? 

(a)  This  section  describes  how  to  test 
engines  under  steady-state  conditions. 

For  handheld  engines  you  must  perform 
tests  with  discrete-mode  sampling.  For  - 
nonhandheld  engines  we  allow  you  to 
perform  tests  with  either  discrete-mode 
or  ramped-modal  testing  methods.  You 
must  use  the  same  modal  testing 
method  for  certification  and  all  other 
testing  you  perform  for  an  engine 
family.  If  we  test  your  engines  to 
confirm  that  they  meet  emission 
standards,  we  will  use  the  modal  testing 
method  you  select  for  your  own  testing. 

If  you  submit  certification  test  data 
collected  with  both  discrete-mode  and 
ramped-modal  testing  (either  in  your 
original  application  or  in  an  amendment 
to  your  application),  either  method  may 
be  used  for  subsequent  testing.  We  may 
also  perform  other  testing  as  allowed  by 
the  Clean  Air  Act.  Conduct  duty-cycle 
testing  as  follows: 

(1)  For  discrete-mode  testing,  sample 
emissions  separately  for  each  mode, 
then  calculate  an  average  emission  level 
for  the  whole  cycle  using  the  weighting 
factors  specified  for  each  mode.  In  each 
mode,  operate  the  engine  for  at  least  5 
minutes,  then  sample  emissions  for  at 
least  1  minute.  Control  engine  speed  as 
specified  in  this  section.  Use  one  of  the 
following  methods  for  confirming 
torque  values  for  nonhandheld  engines: 

(1)  Calculate  torque-related  cycle 
statistics  and  compare  with  the 
established  criteria  as  specified  in  40 
CFR  1065.514  to  confirm  that  the  test  is 
valid. 

(ii)  Evaluate  each  mode  separately  to 
validate  the  duty  cycle.  All  torque 
feedback  values  recorded  during  non- 
idle  sampling  periods  must  be  within  ±2 
percent  of  the  reference  value  or  within 
±0.27  N-m  of  the  reference  value, 
whichever  is  greater.  Also,  the  mean 
torque  value  during  non-idle  sampling 
periods  must  be  within  ±1  percent  of  the 
reference  value  or  ±0.12  N-m  of  the 
reference  value,  whichever  is  greater. 
Control  torque  during  idle  as  specified 
in  paragraph  (c)  of  this  section. 

(2)  For  ramped-modal  testing,  start 
sampling  at  the  beginning  of  the  first 
mode  and  continue  sampling  until  the 
end  of  the  last  mode.  Calculate 
emissions  and  cycle  statistics  the  same 
as  for  transient  testing  as  specified  in  40 
CFR  part  1065.  Unless  we  specify 


otherwise,  you  may  simulate  the 
governor  for  ramped-modal  testing 
consistent  with  good  engineering 
judgment. 

(b)  Measure  emissions  by  testing  the 
engine  on  a  dynamometer  with  the  test 
procedures  for  constant-speed  engines 
in  40  CFR  part  1065  while  using  one  of 
the  steady-state  duty  cycles  identified  in 
this  paragraph  (b)  to  determine  whether 
it  meets  the  exhaust  emission  standards 
specified  in  §  1054.101(a).  This 
requirement  applies  for  all  engines, 
including  those  not  meeting  the 
definition  of  “constant-speed  engine”  in 
40  CFR  1065.1001. 

(1)  For  handheld  engines,  use  the  two¬ 
mode  duty  cycle  described  in  paragraph 

(a)  of  Appendix  II  of  this  part.  Establish 
an  engine’s  rated  speed  as  follows: 

(i)  For  ungoverned  handheld  engines 
used  in  fixed-speed  applications  all 
having  approximately  the  same  nominal 
in-use  operating  speed,  hold  engine 
speed  within  350  rpm  of  the  nominal 
speed  for  testing.  We  may  allow  you  to 
include  in  your  engine  family  without 
additional  testing  a  small  number 
engines  that  will  be  installed  such  that 
they  have  a  different  nominal  speed.  If 
your  engine  family  includes  a  majority 
of  engines  with  approximately  the  same 
nominal  in-use  operating  speed  and  a 
substantial  number  of  engines  with 
different  nominal  speeds,  you  must  test 
engines  as  specified  in  this  paragraph 

(b) (l)(i)  and  paragraph  (b)(l)(ii)  of  this 
section. 

(ii)  For  ungoverned  handheld  engines 
for  which  there  is  not  a  dominant  value 
for  nominal  in-use  operating  speeds, 
hold  engine  speed  within  350  rpm  of 
the  point  at  which  the  engine  generates 
maximum  power. 

(iii)  For  governed  handheld  engines, 
hold  engine  speed  at  maximum  test 
speed,  as  defined  in  40  CFR  1065.1001. 

(2)  For  nonhandheld  engines,  use  the 
six-mode  duty  cycle  or  the 
corresponding  ramped-modal  cycle 
described  in  paragraph  (b)  of  Appendix 
II  of  this  part.  Control  engine  speeds  and 
torques  during  idle  mode  as  specified  in 
paragraph  (c)  of  this  section  and  during 
full-load  operating  modes  as  specified 
in  paragraph  (d)  of  this  section.  For  all 
other  modes,  control  torque  as  needed 
to  meet  the  cycle-validation  criteria  in 
40  CFR  1065.514;  control  the  engine 
speed  to  within  5  percent  of  the 
nominal  speed  specified  in  paragraph 
(d)  of  this  section  or  let  the  installed 
governor  (in  the  production 
configuration)  control  engine  speed.  The 
governor  may  be  adjusted  before 
emission  sampling  to  target  the  nominal 
speed  identified  in  paragraph  (d)  of  this 
section,  but  the  installed  governor  must 
control  engine  speed  throughout  the 
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emission-sampling  period  whether  the 
governor  is  adjusted  or  not.  Note  that 
ramped-modal  testing  involves 
continuous  sampling,  so  governor 
adjustments  may  not  occur  during  such 
a  test.  Note  also  that  our  testing  may 
involve  running  the  engine  with  the 
governor  in  the  standard  configuration 
even  if  you  adjust  the  governor  as 
described  in  this  paragraph  (a)(2)  for 
certification  or  production-line  testing. 

(c)  During  idle  mode  for  nonhandheld 
engines,  operate  the  engine  with  the 
following  parameters: 

(1)  Allow  the  engine  to  operate  at  the 
idle  speed  determined  by  the  installed 
governor.  If  any  production  engines 
from  the  engine  family  have  a  user- 
selectable  idle  speed,  operate  the  engine 
with  an  installed  governor  that  controls 
engine  speed  to  the  lowest  available 
speed  setting. 

(2)  Keep  engine  torque  under  5 
percent  of  the  nominal  torque  value  for 
Mode  1. 

(3)  You  must  conduct  testing  at  the 
idle  mode  even  if  the  allowable  torque 
values  overlap  with  those  for  another 
specified  mode. 

(d)  During  full-load  operation  for 
nonhandheld  engines,  operate  the 
engine  with  the  following  parameters: 

(1)  In  normal  circumstances,  select  a 
test  speed  of  either  3060  rpm  or  3600 
rpm  that  is  most  appropriate  for  the 
engine  family.  If  all  the  engines  in  the 
engine  family  are  used  in  intermediate- 
speed  equipment,  select  a  test  speed  of 
3060  rpm.  The  test  associated  with 
intermediate-speed  operation  is  referred 
to  as  the  A  Cycle.  If  all  the  engines  in 
the  engine  family  are  used  in  rated- 
speed  equipment,  select  a  test  speed  of 
3600  rpm.  The  test  associated  with 
rated-speed  operation  is  referred  to  as 
the  B  Cycle,  if  an  engine  family  includes 
engines  used  in  both  intermediate-speed 
equipment  and  rated-speed  equipment, 
select  the  test  speed  for  emission-data 
engines  that  will  result  in  worst-case 
emissions.  In  unusual  circumstances, 
you  may  ask  to  use  a  test  speed  different 
than  that  specified  in  this  paragraph 
(d)(1)  if  it  better  represents  in-use 
operation. 

(2)  Operate  the  engine  ungoverned  at 
wide-open  throttle  at  the  test  speed 
established  in  paragraph  (d)(1)  of  this 
section  until  the  engine  reaches  thermal 
stability  as  described  in  40  CFR 
1065.530(a)(2)(ii).  Record  the  torque 
value  after  stabilization.  Use  this  value 
for  the  full-load  torque  setting  and  for 
denormalizing  the  rest  of  the  duty  cycle. 

(3)  Control  engine  speed  during 
emission  sampling  to  stay  within  5 
percent  of  the  nominal  speed  identified 
in  paragraph  (d)(1)  of  this  section. 


(4)  The  provisions  of  this  paragraph 
(d)  apply  instead  of  the  engine  mapping 
procedures  in  40  CFR  1065.510. 

(e)  See  40  CFR  part  1065  for  detailed 
specifications  of  tolerances  and 
calculations. 

§  1054.520  What  testing  must  I  perform  to 
establish  deterioration  factors? 

Sections  1054.240  and  1054.245 
describe  the  required  methods  for 
testing  to  establish  deterioration  factors 
for  an  emission  family. 

Subpart  G — Special  Compliance 
Provisions 

§  1 054.601  What  compliance  provisions 
apply  to  these  engines? 

(a)  Engine  and  equipment 
manufacturers,  as  well  as  owners, 
operators,  and  rebuilders  of  engines 
subject  to  the  requirements  of  this  part, 
and  all  other  persons,  must  observe  the 
provisions  of  this  part,  the  requirements 
and  prohibitions  in  40  CFR  part  1068, 
and  the  provisions  of  the  Clean  Air  Act. 

(b)  Note  that  the  provisions  of  40  CFR 
1068.103(f)  prohibit  engine 
manufacturers  from  deviating  from 
normal  production  and  inventory 
practices  to  stockpile  engines  with  a 
date  of  manufacture  before  new  or 
changed  emission  standards  take  effect. 

If  your  normal  practice  for  producing 
engines  subject  to  this  part  1054 
includes  maintaining  engines  in 
inventory  for  some  engine  families  for 
more  than  12  months,  you  must  get  our 
prior  approval  to  continue  this  practice 
for  model  years  in  which  emission 
standards  change.  Include  in  your 
request  information  showing  that  this  is 
necessary  and  it  is  consistent  with  your 
normal  business  practice.  Unless  we 
specify  otherwise,  include  relevant 
inventory  and  production  records  from 
the  preceding  eight  years.  Note  that  40 
CFR  1068.103(f)  applies  to  any  engines 
inventoried  beyond  your  normal 
practice  and  authorizes  us  to  review 
your  records  to  verify  your  normal 
practices,  whether  or  not  you  maintain 
the  engines  in  inventory  for  more  than 
12  months. 

§  1 054.61 0  What  is  the  exemption  for 
delegated  final  assembly? 

The  provisions  of  40  CFR  1068.261 
related  to  delegated  final  assembly  do 
not  apply  for  handheld  engines  certified 
under  this  part  1054.  The  provisions  of 
40  CFR  1068.261  apply  for  nonhandheld 
engines,  with  the  following  exceptions 
and  clarifications: 

(a)  Through  the  2014  model  year,  you 
may  use  the  provisions  of  this  section 
for  engines  you  sell  to  a  distributor, 
where  you  establish  a  contractual 
arrangement  in  which  you  designate  the 


distributor  to  be  your  agent  in  all 
matters  related  to  compliance  with  the 
requirements  of  this  section.  Identify 
each  of  the  distributors  you  intend  to 
designate  as  your  agent  under  this 
paragraph  (a)  in  your  application  for 
certification.  You  may  continue  to  use 
the  provisions  of  this  paragraph  (a)  this 
for  later  model  years  for  specific 
distributors  if  we  approve  it  based  on 
your  clear  and  convincing 
demonstration  that  each  distributor  can 
be  expected  to  comply  fully  with  the 
requirements  of  this  section  and  40  CFR 
1068.261.  We  may  set  additional 
conditions  beyond  the  provisions 
specified  in  this  section  to  ensure  that 
all  engines  will  be  in  a  certified 
configuration  when  installed  by  the 
equipment  manufacturer. 

(b)  If  you  identify  distributors  as  your 
agents  under  paragraph  (a)  of  this 
section,  you  must  perform  or  arrange  for 
audits  of  all  participating  distributors 
and  equipment  manufacturers  based  on 
the  following  auditing  rate  instead  of 
the  provisions  specified  in  40  CFR 
1 068.261  (d)(3)(i)  and  (ii): 

(1)  If  you  sell  engines  to  48  or  more 
equipment  manufacturers  under  the 
provisions  of  this  section,  you  must 
annually  perform  or  arrange  for  audits 
of  twelve  equipment  manufacturers  to 
whom  you  sell  engines  under  this 
section.  To  select  individual  equipment 
manufacturers,  divide  all  the  affected 
equipment  manufacturers  into  quartiles 
based  on  the  number  of  engines  they 
buy  from  you;  select  equal  numbers  of 
equipment  manufacturers  from  each 
quartile  each  model  year  as  much  as 
possible.  Vary  the  equipment 
manufacturers  selected  for  auditing 
from  year  to  year,  though  audits  may  be 
repeated  in  later  model  years  if  you  find 
or  suspect  that  a  particular  equipment 
manufacturer  is  not  properly  installing 
aftertreatment  devices. 

(2)  If  you  sell  engines  to  fewer  than  48 
equipment  manufacturers  under  the 
provisions  of  this  section,  set  up  a  plan 
to  perform  or  arrange  for  audits  of  each 
equipment  manufacturer  on  average 
once  every  four  model  years. 

§  1 054.61 2  What  special  provisions  apply 
for  equipment  manufacturers  modifying 
certified  nonhandheld  engines? 

The  provisions  of  this  section  apply 
for  all  emission  families  through  the 
2014  model  year;  starting  with  the  2015 
model  year,  these  provisions  are  limited 
to  small-volume  emission  families. 

(a)  General  provisions.  If  you  buy 
certified  nonhandheld  engines  for 
installation  in  equipment  you  produce, 
but  you  install  the  engines  such  that 
they  use  intake  or  exhaust  systems  that 
are  not  part  of  the  originally  certified 
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configuration,  you  become  the  engine 
manufacturer  for  those  engines  and 
must  certify  that  they  will  meet  * 
emission  standards.  We  will  allow  you 
to  utilize  the  provisions  for  simplified 
certification  specified  in  paragraph  (b) 
of  this  section,  as  long  as  your  design 
stays  within  the  overall  specifications 
from  the  original  engine  manufacturer 
(such  as  exhaust  backpressure)  and  you 
use  a  catalyst  as  described  in  the 
original  engine  manufacturer’s 
application  for  certification. 

lb)  Simplified  certification.  You  must 
perform  testing  with  an  emission-data 
engine  to  show  that  you  meet  exhaust 
emission  standards;  however,  you  may 
use  the  deterioration  factor  from  the 
original  engine  manufacturer.  The 
production-line  testing  requirements  in 
subpart  D  of  this  part  do  not  apply  for 
engines  certified  under  this  section.  Y ou 
must  meet  all  the  other  requirements 
that  apply  to  engine  manufacturers  for 
engines  subject  to  standards  under  this 
part.  The  engine  family  must  have  the 
same  useful  life  value  specified  by  the 
original  engine  manufacturer  for  that 
engine.  In  your  application  for 
certification  describe  any  differences 
between  the  original  engine 
manufacturer’s  design  and  yours  and 
explain  why  the  deterioration  data 
generated  by  the  original  engine 
manufacturer  is  appropriate  for  your 
configuration. 

(c)  Engine  exemption.  As  an  engine 
manufacturer,  you  may  produce 
nonconforming  engines  for  equipment 
manufacturers  as  allowed  under  this 
section.  You  do  not  have  to  request  this 
exemption  for  your  engines,  but  you 
must  have  written  assurance  from 
equipment  manufacturers  that  they  need 
a  certain  number  of  exempted  engines 
under  this  section.  Add  a  removable 
label  to  the  engines  as  described  in  40 
CFR  1068.262. 

§  1 054.61 5  What  is  the  exemption  for 
engines  certified  to  standards  for  Large  SI 
engines? 

(a)  An  engine  is  exempt  from  the 
requirements  of  this  part  if  it  is  in  an 
emission  family  that  has  a  valid 
certificate  of  conformity  showing  that  it 
meets  emission  standards  and  other 
requirements  under  40  CFR  part  1048 
for  the  appropriate  model  year. 

(b)  The  only  requirements  or 
prohibitions  from  this  part  that  apply  to 
an  engine  that  is  exempt  under  this 
section  are  in  this  section. 

(c)  If  your  engines  do  not  have  the 
certificate  required  in  paragraph  (a)  of 
this  section,  they  will  be  subject  to  the 
provisions  of  this  part.  Introducing 
these  engines  into  U.S.  commerce 
without  a  valid  exemption  or  certificate 


of  conformity  violates  the  prohibitions 
in  40  CFR  1068.101(a). 

(d)  Engines  exempted  under  this 
section  are  subject  to  all  the 
requirements  affecting  engines  under  40 
CFR  part  1048,  including  evaporative 
emission  standards.  The  requirements 
and  restrictions  of  40  CFR  part  1048 
apply  to  anyone  manufacturing  these 
engines,  anyone  manufacturing 
equipment  that  uses  these  engines,  and 
all  other  persons  in  the  same  manner  as 
if  these  were  nonroad  spark-ignition 
engines  above  19  kW. 

(e)  Engines  exempted  under  this 
section  may  not  generate  or  use 
emission  credits  under  this  part  1054. 

§  1 054.620  What  are  the  provisions  for 
exempting  engines  used  solely  for 
competition? 

The  provisions  of  this  section  apply 
for  new  engines  and  equipment  built  on 
or  after  January  1,  2010. 

(a)  We  may  grant  you  an  exemption 
from  the  standards  and  requirements  of 
this  part  for  a  new  engine  on  the 
grounds  that  it  is  to  be  used  solely  for 
competition.  The  requirements  of  this 
part,  other  than  those  in  this  section,  do 
not  apply  to  engines  that  we  exempt  for 
use  solely  for  competition. 

(b)  We  will  exempt  engines  that  we 
determine  will  be  used  solely  for 
competition.  The  basis  of  our 
determination  is  described  in 
paragraphs  (c)  and  (d)  of  this  section. 
Exemptions  granted  under  this  section 
are  good  for  only  one  model  year  and 
you  must  request  renewal  for  each 
subsequent  model  year.  We  will  not 
approve  your  renewal  request  if  we 
determine  the  engine  will  not  be  used 
solely  for  competition. 

(c)  Engines  meeting  all  the  following 
criteria  are  considered  to  be  used  solely 
for  competition; 

(1)  Neither  the  engine  nor  any 
equipment  containing  the  engine  may 
be  displayed  for  sale  in  any  public 
dealership  or  otherwise  offered  for  sale 
to  the  general  public.  Note  that  this  does 
not  preclude  display  of  these  engines  as 
long  as  they  are  not  available  for  sale  to 
the  general  public. 

(2)  Sale  of  the  equipment  in  which  the 
engine  is  installed  must  be  limited  to 
professional  competition  teams, 
professional  competitors,  or  other 
qualified  competitors.  For  replacement 
engines,  the  sale  of  the  engine  itself 
must  be  limited  to  professional  racing 
teams,  professional  racers,  other 
qualified  racers,  or  to  the  original 
equipment  manufacturer. 

(3)  The  engine  and  the  equipment  in 
which  it  is  installed  must  have 
performance  characteristics  that  are 


substantially  superior  to  noncompetitive 
models. 

(4)  The  engines  are  intended  for  use 
only  as  specified  in  paragraph  (e)  of  this 
section. 

(d)  You  may  ask  us  to  approve  an 
exemption  for  engines  not  meeting  the 
criteria  listed  in  paragraph  (c)  of  this 
section  as  long  as  you  have  clear  and 
convincing  evidence  that  the  engines 
will  be  used  solely  for  competition. 

(e)  Engines  are  considered  to  be  used 
solely  for  competition  only  if  their  use 
is  limited  to  competition  events 
sanctioned  by  a  state  or  federal 
government  agency  or  another  widely 
recognized  public  organization  with 
authorizing  permits  for  participating 
competitors.  Operation  of  such  engines 
may  include  only  racing  events,  trials  to 
qualify  for  racing  events,  and  practice 
associated  with  racing  events. 

Authorized  attempts  to  set  speed 
records  are  also  considered  racing 
events.  Engines  will  not  be  considered 
to  be  used  solely  for  competition  if  they 
are  ever  used  for  any  recreational  or 
other  noncompetitive  purpose.  Any  use 
of  exempt  engines  in  recreational  events 
is  a  violation  of  40  CFR  1068.101(b)(4). 

(f)  Y ou  must  permanently  label 
engines  exempted  under  this  section  to 
clearly  indicate  that  they  are  to  be  used 
only  for  competition.  Failure  to  properly 
label  an  engine  will  void  the  exemption 
for  that  engine. 

(g)  If  we  request  it,  you  must  provide 
us  any  information  we  need  to 
determine  whether  the  engines  are  used 
solely  for  competition.  This  would 
generally  include  documentation 
regarding  the  number  of  engines  and  the 
ultimate  purchaser  of  each  engine  as 
well  as  any  documentation  showing  an 
equipment  manufacturer’s  request  for  an 
exempted  engine.  Keep  these  records  for 
five  years. 

§  1054.625  What  requirements  apply  under 
the  Transition  Program  for  Equipment 
Manufacturers? 

The  provisions  of  this  section  allow 
equipment  manufacturers  to  produce 
equipment  with  Class  II  engines  that  are 
subject  to  less  stringent  exhaust 
emission  standards  after  the  Phase  3 
emission  standards  begin  to  apply.  To 
be  eligible  to  use  these  provisions,  you 
must  follow  all  the  instructions  in  this 
section.  See  §  1054.626  for  requirements 
that  apply  specifically  to  companies  that 
manufacture  equipment  outside  the 
United  States- and  to  companies  that 
import  such  equipment  without 
manufacturing  it.  Engines  and 
equipment  you  produce  under  this 
section  are  exempt  from  the 
prohibitions  in  40  CFR  1068.101(a)(1) 
with  respect  to  exhaust  emissions, 
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subject  to  the  provisions  of  this  section. 
Except  as  specified  in  paragraph  (e)  of 
this  section,  equipment  exempted  under 
this  section  must  meet  all  applicable 
requirements  related  to  evaporative 
emissions. 

(a)  General.  If  you  are  an  equipment 
manufacturer,  you  may  introduce  into 
U.S.  commerce  limited  numbers  of 
nonroad  equipment  with  Class  II 
engines  exempted  under  this  section. 

You  may  use  the  exemptions  in  this 
section  only  if  you  have  primary 
responsibility  for  designing  and 
manufacturing  equipment  and  your 
manufacturing  procedures  include 
installing  some  engines  in  this 
equipment.  Consider  all  U.S. -directed 
equipment  production  in  showing  that 
you  meet  the  requirements  of  this 
section,  including  those  from  any  parent 
or  subsidiary  companies  and  those  from 
any  other  companies  you  license  to 
produce  equipment  for  you.  If  you 
produce  a  type  of  equipment  that  has 
more  than  one  engine,  count  each 
engine  separately.  These  provisions  are 
available  during  the  first  four  model 
years  that  the  Phase  3  exhaust  emission 
standards  apply. 

(b)  Allowances.  Calculate  how  many 
pieces  of  equipment  with  exempted 
engines  you  may  produce  under  this 
section  by  determining  your  U.S.- 
directed  production  volume  of 
equipment  with  Class  II  engines  from 
January  1,  2007  through  December  31, 
2009,  calculating  your  annual  average 
production  for  this  period,  and 
multiplying  the  average  value  by  0.3. 
The  same  calculation  applies  for  small- 
volume  equipment  manufacturers, 
except  that  average  annual  production  is 
multiplied  by  2.0.  For  companies  with 
no  eligible  production  in  a  given  year, 
calculate  annual  average  production 
based  only  on  those  years  in  which  you 
produce  equipment  during  the  specified 
period  with  Class  II  engines  for  sale  in 
the  United  States.  Use  these  allowances 
for  equipment  using  model  year  2011 
and  later  Class  II  engines.  You  may  use 
these  allowances  for  equipment  you 
produce  before  December  31,  2014. 

(c)  Access  to  exempted  engines.  You 
may  use  one  of  the  following 
approaches  to  get  exempted  engines 
under  this  section: 

(1)  Request  a  certain  number  of 
exempted  Class  II  engines  from  the 
engine  manufacturer  as  described  in 
paragraph  (j)(l)  of  this  section. 

(2)  You  may  make  arrangements  with 
the  engine  manufacturer  to  receive  an 
engine  without  an  exhaust  system  and 
install  exhaust  systems  without 
aftertreatment  that  would  otherwise  be 
required  to  meet  Phase  3  standards,  as 
described  in  paragraph  (j)(2)  of  this 


section.  You  must  follow  the  engine 
manufacturer’s  instructions  for 
installing  noncatalyzed  mufflers.  You 
must  keep  records  to  show  which 
engines  you  modify  as  described  in  this 
paragraph  (c)(2)  and  make  them 
available  to  the  engine  manufacturer  for 
any  auditing  under  the  provisions  of 
§  1054.610.  If  you  do  not  place  the  label 
we  specify  in  paragraph  (f)  of  this 
section  adjacent  to  the  engine 
manufacturer’s  emission  control 
information  label,  you  must  place  an 
additional  permanent  label  as  close  as 
possible  to  the  engine’s  emission  control 
information  label  where  it  will  be 
readily  visible  in  the  final  installation 
with  at  least  the  following  items: 

(i)  Your  corporate  name  and 
trademark. 

(ii)  The  following  statement:  “THIS 
ENGINE  MEETS  PHASE  2  STANDARDS 
UNDER  §  1054.625(c)(2).” 

(d)  Inclusion  of  engines  not  subject  to 
Phase  3  standards.  The  following 
provisions  apply  to  engines  that  are  not 
subject  to  Phase  3  standards: 

(1)  If  you  use  the  provisions  of  40  CFR 
1068.105(a)  to  use  up  your  inventories 
of  engines  not  certified  to  new  emission 
standards,  do  not  include  these  units  in 
your  count  of  equipment  with  exempted 
engines  under  paragraph  (g)(2)  of  this 
section. 

(2)  If  you  install  engines  that  are 
exempted  from  the  Phase  3  standards 
for  any  reason,  other  than  for 
equipment-manufacturer  allowances 
under  this  section,  do  not  include  these 
units  in  your  count  of  equipment  with 
exempted  engines  under  paragraph 
(g)(2)  of  this  section.  For  example,  if  we 
grant  a  hardship  exemption  for  the 
engine  manufacturer,  you  may  count 
these  as  compliant  engines  under  this 
section.  This  paragraph  (d)(2)  applies 
only  if  the  engine  has  a  permanent  label 
describing  why  it  is  exempted  from  the 
Phase  3  standards. 

(e)  Standards.  If  you  produce 
equipment  with  exempted  engines 
under  this  section,  the  engines  must 
meet  the  Phase  2  emission  standards 
specified  in  40  CFR  part  90.  Any 
equipment  using  exempted  engines 
under  this  section  is  also  exempt  from 
the  running  loss  standard  specified  in 
§1054.112. 

(f)  Equipment  labeling.  You  must  add 
a  permanent  label,  written  legibly  in 
English,  to  the  engine  or  another  readily 
visible  part  of  each  piece  of  equipment 
with  exempted  engines  you  produce 
under  this  section.  This  label,  which 
supplements  the  engine  manufacturer’s 
emission  control  information  label, 
must  include  at  least  the  following 
items: 


(1)  The  label  heading  “EMISSION 
CONTROL  INFORMATION”. 

(2)  Your  corporate  name  and 
trademark. 

(3)  The  calendar  year  in  which  the 
equipment  is  manufactured. 

(4)  An  e-mail  address  and  phone 
number  to  contact  for  further 
information,  or  a  Web  site  that  includes 
this  contact  information. 

(5)  The  following  statement:  THIS 
EQUIPMENT  [or  identify  the  type  of 
equipment]  HAS  AN  ENGINE  THAT 
MEETS  U.S.  EPA  EMISSION 
STANDARDS  UNDER  40  CFR  1054.625. 

(g)  Notification  and  reporting.  You 
must  notify  us  of  your  intent  to  produce 
equipment  under  the  provisions  of  this 
section  and  send  us  an  annual  report  to 
verify  that  you  are  not  exceeding  the 
production  limits  for  equipment  with 
exempted  engines,  as  follows: 

(1)  Send  the  Designated  Compliance 
Officer  a  written  notice  of  your  intent 
before  you  use  the  provisions  of  this 
section  including  all  the  following: 

(1)  Your  company’s  name  and  address, 
and  your  parent  company’s  name  and 
address,  if  applicable.  Also  identify  the 
names  of  any  other  companies  operating 
under  the  same  parent  company. 

(ii)  The  name,  phone  number  and  e- 
mail  address  of  a  person  to  contact  for  . 
more  information. 

(iii)  The  calendar  years  in  which  you 
expect  to  use  the  exemption  provisions 
of  this  section. 

(iv)  The  name  and  address  of  each 
company  you  expect  to  produce  engines 
for  the  equipment  you  manufacture 
under  this  section. 

(v)  How  many  pieces  of  equipment 
with  exempted  engines  you  may  sell 
under  this  section,  as  described  in 
paragraph  (b)  of  this  section.  Include 
your  production  figures  for  the  period 
from  January  1,  2007  through  December 
31,  2009,  including  figures  broken  down 
by  equipment  model  and  calendar  year. 
You  may  send  corrected  figures  with 
lower  production  volumes  anytime  after 
your  initial  notification.  To  make  a 
correction  for  higher  production 
volumes,  send  us  the  corrected  figures 
by  September  30,  2010.  We  may  ask  you 
to  give  us  additional  information  to 
confirm  your  production  figures. 

(2)  For  each  year  that  you  use  the 
provisions  of  this  section,  send  the 
Designated  Compliance  Officer  a  written 
report  by  March  31  of  the  following 
year.  Identify  the  following  things  in 
your  report: 

(i)  The  total  count  of  equipment  with 
exempted  engines  you  sold  in  the 
preceding  year,  based  on  actual  U.S.- 
directed  production  information.  If  you 
produce  equipment  in  the  2010  calendar 
year  with  exempted  engines  from  the 
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2011  model  year,  include  these  units  in 
your  March  31,  2012  report. 

(ii)  Cumulative  figures  describing  how 
many  pieces  of  equipment  with 
exempted  engines  you  have  produced 
for  all  the  years  you  used  the  provisions 
of  this  section. 

(iii)  The  manufacturer  of  the  engine 
installed  in  the  equipment  you  produce 
under  this  section,  if  this  is  different 
than  you  specified  under  paragraph 

(g)(l)(iv)  of  this  section. 

(3)  If  you  send  your  initial  notification 
under  paragraph  (g)(1)  of  this  section 
after  the  specified  deadline,  we  may 
approve  your  use  of  allowances  under 
this  section.  In  your  request,  describe 
why  you  were  unable  to  meet  the 
deadline. 

(h)  Recordkeeping.  Keep  the  following 
records  of  all  equipment  with  exempted 
engines  you  produce  under  this  section 
until  at  least  December  31,  2019: 

(1)  The  model  number  for  each  piece 
of  equipment. 

(2)  Detailed  figures  for  determining 
how  many  pieces  of  equipment  with 
exempted  engines  you  may  produce 
under  this  section,  as  described  in 
paragraph  (b)  of  this  section. 

(3)  The  notifications  and  reports  we 
require  under  paragraph  (g)  of  this 
section. 

(i)  Enforcement.  Producing  more 
exempted  engines  or  equipment  than  we 
allow  under  this  section  or  installing 
engines  that  do  not  meet  the  emission 
standards  of  paragraph  (e)  of  this  section 
violates  the  prohibitions  in  40  CFR 
1068.101(a)(1).  You  must  give  us  the 
records  we  require  under  this  section  if 
we  ask  for  them  (see  40  CFR 
1068.101(a)(2)). 

(j)  Provisions  for  engine 
manufacturers.  As  an  engine 
manufacturer,  use  one  of  the  following 
approaches  to  produce  exempted 
engines  under  this  section: 

(1)  The  provisions  of  this  paragraph 
(j)(l)  apply  if  you  do  not  use  the 
delegated-assembly  provisions  of 
§  1054.610  for  any  of  the  engines  in  an 
engine  family.  You  must  have  written 
assurance  from  equipment 
manufacturers  or  your  authorized 
distributors  that  they  need  a  certain 
number  of  exempted  engines  under  this 
section.  Keep  these  records  for  at  least 
five  years  after  you  stop  producing 
engines  under  this  section.  You  must 
also  send  us  an  annual  report  of  the 
engines  you  produce  under  this  section, 
as  described  under  §  1054.250(a).  The 
engines  must  meet  the  emission 
standards  in  paragraph  (e)  of  this 
section  and  you  must  meet  all  the 
requirements  of  40  CFR  1068.265.  You 
must  meet  the  labeling  requirements  in 
40  CFR  90.114,  but  add  the  following 


statement  instead  of  the  compliance 
statement  in  40  CFR  90.114(b)(7):  THIS 
ENGINE  MEETS  U.S.  EPA  EMISSION 
STANDARDS  UNDER  40  CFR  1054.625 
AND  MUST  BE  USED  ONLY  UNDER 
THOSE  FLEXIBILITY  PROVISIONS. 

(2)  The  following  provisions  apply  if 
you  notify  us  that  you  plan  to  use  the 
delegated-assembly  provisions  of 
§  1054.610  for  one  or  more  equipment 
manufacturers  for  an  engine  family: 

(i)  Include  test  data  in  your 
application  for  certification  showing 
that  your  engines  will  meet  the 
standards  specified  in  paragraph  (e)  of 
this  section  if  they  have  a  noncatalyzed 
muffler  in  place  of  the  aftertreatment 
that  is  part  of  the  certified  configuration. 
Use  good  engineering  judgment  for 
these  measurements,  which  may  involve 
sampling  exhaust  upstream  of  the 
catalyst  or  operating  the  engine  with  a 
noncatalyzed  muffler.  This  may  be 
based  on  emission  measurements  from 
previous  model  years  if  the  data  is  still 
appropriate  for  the  current  engine 
configuration. 

(ii)  Produce  all  your  engines  with  the 
emission  control  information  label  we 
specify  in  §  1054.135.  The  engines  must 
also  be  labeled  as  specified  in  40  CFR 
1068.261. 

(iii)  Include  in  the  installation 
instructions  required  under  §  1054.610 
any  appropriate  instructions  or 
limitations  on  installing  noncatalyzed 
mufflers  to  ensure  that  the  fully 
assembled  engine  will  meet  the 
emission  standards  specified  in 
paragraph  (e)  of  this  section.  You  may 
identify  an  appropriate  range  of 
backpressures,  but  this  may  not  involve 
any  instructions  related  to  changing  the 
fuel  system  for  different  fueling  rates. 

(iv)  Use  one  of  the  following 
approaches  to  properly  account  for 
emission  credits  if  your  engine  family 
generates  exhaust  emission  credits 
under  subpart  H  of  this  part: 

(A)  Multiply  the  credits  calculated 
under  §  1054.705  by  0.9.  This  is  based 
on  the  expectation  that  equipment 
manufacturers  will  modify  10  percent  of 
the  engines  to  no  longer  meet  Phase  3 
standards. 

(B)  Include  in  your  emission-credit 
calculations  only  those  engines  for 
which  you  can  establish  that  the 
equipment  manufacturer  did  not  use  the 
provisions  of  this  section.  This  would 
involve  an  evaluation  for  each  affected 
equipment  manufacturer.  For  example, 
under  this  provision  you  may  count 
emission  credits  for  engines  that  you 
sell  to  equipment  manufacturers  with 
which  you  have  no  contract  for 
delegated  assembly.  You  may  also  count 
emission  credits  for  engines  that  you 
sell  to  equipment  manufacturers  with 


which  you  have  a  delegated-assembly 
relationship  if  you  confirm  that  the 
equipment  manufacturer  did  not  use  the 
provisions  of  this  section  for  those 
engines. 

(k)  Additional  exemptions  for  mid¬ 
sized  companies.  If  your  annual 
production  of  equipment  with  Class  II 
engines  in  2007,  2008,  and  2009  is 
between  5,000  and  50,000  units,  you 
may  request  additional  engine 
allowances  under  this  section.  To  do 
this,  notify  us  by  January  31,  2010  if  you 
believe  the  provisions  of  this  section 
will  not  allow  you  to  sell  certain 
equipment  models  starting  in  the  2011 
model  year.  In  your  notification,  show 
us  that  you  will  be  able  to  produce  a 
number  of  Class  II  equipment  models 
representing  at  least  half  your  total  U.S.- 
directed  production  volume  in  the  2011 
model  year  that  will  be  compliant  with 
all  Phase  3  exhaust  and  evaporative 
emission  standards.  Also  describe  why 
you  need  more  allowances  under  this 
section  to  accommodate  anticipated 
changes  in  engine  designs  resulting 
from  engine  manufacturers’  compliance 
with  changing  exhaust  emission 
standards.  Include  a  proposal  for  the 
number  of  additional  allowances  you 
would  need,  with  supporting  rationale. 
We  may  approve  allowances  up  to  a 
total  of  100  percent  of  the  average 
annual  U.S. -directed  production  volume 
you  report  under  paragraph  (b)  of  this 
section  (in  place  of  the  30  percent  that 
is  otherwise  allowed). 

§  1054.626  What  special  provisions  apply 
to  equipment  imported  under  the  Transition 
Program  for  Equipment  Manufacturers? 

This  section  describes  requirements 
that  apply  to  equipment  manufacturers 
using  the  provisions  of  §  1054.625  for 
equipment  produced  outside  the  United 
States.  Note  that  §  1054.625  limits  these 
provisions  to  equipment  manufacturers 
that  install  some  engines  and  have 
primary  responsibility  for  designing  and 
manufacturing  equipment.  Companies 
that  import  equipment  into  the  United 
States  without  meeting  these  criteria  are 
not  eligible  for  allowances  under 
§  1054.625.  Such  importers  may  import 
equipment  with  exempted  engines  only 
as  described  in  paragraph  (b)  of  this 
section. 

(a)  You  or  someone  else  may  import 
your  equipment  with  exempted  engines 
under  this  section  if  you  comply  with 
the  provisions  in  §  1054.625  and 
commit  to  the  following: 

(1)  Give  any  EPA  inspector  or  auditor 
complete  and  immediate  access  to 
inspect  and  audit,  as  follows: 

(i)  Inspections  and  audits  may  be 
announced  or  unannounced. 
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(ii)  Inspections  and  audits  may  be 
performed  by  EPA  employees  or  EPA 
contractors. 

(iii)  Y ou  must  provide  access  to  any 
location  where — 

(A)  Any  nonroad  engine,  equipment, 
or  vehicle  is  produced  or  stored. 

(B)  Documents  related  to 
manufacturer  operations  are  kept. 

(C)  Equipment,  engines,  or  vehicles 
are  tested  or  stored  for  testing. 

(iv)  You  must  provide  any  documents 
requested  by  an  EPA  inspector  or 
auditor  that  are  related  to  matters 
covered  by  the  inspections  or  audit. 

(v)  EPA  inspections  and  audits  may 
include  review  and  copying  of  any 
documents  related  to  demonstrating 
compliance  with  the  exemptions  in 
§1054.625. 

(vi)  EPA  inspections  and  audits  may 
include  inspection  and  evaluation  of 
complete  or  incomplete  equipment, 
engines,  or  vehicles,  and  interviewing 
employees. 

(vii)  Y ou  must  make  any  of  your 
employees  available  for  interview  by  the 
EPA  inspector  or  auditor,  on  request, 
within  a  reasonable  time  period. 

(viii)  You  must  provide  English 
language  translations  of  any  documents 
to  an  EPA  inspector  or  auditor,  on 
request,  within  10  working  days. 

(ix)  You  must  provide  English- 
language  interpreters  to  accompany  EPA 
inspectors  and  auditors,  on  request. 

(2)  Name  an  agent  for  service  located 
in  the  United  States.  Service  on  this 
agent  constitutes  service  on  you  or  any 
of  your  officers  or  employees  for  any 
action  by  EPA  or  otherwise  by  the 
United  States  related  to  the 
requirements  of  this  part. 

(3)  The  forum  for  any  civil  or  criminal 
enforcement  action  related  to  the 
provisions  of  this  section  for  violations 
of  the  Clean  Air  Act  or  regulations 
promulgated  thereunder  shall  be 
governed  by  the  Clean  Air  Act. 

(4)  The  substantive  and  procedural 
laws  of  the  United  States  shall  apply  to 
any  civil  or  criminal  enforcement  action 
against  you  or  any  of  your  officers  or 
employees  related  to  the  provisions  of 
this  section. 

(5)  Provide  the  notification  required 
by  §  1054.625(g).  Include  in  the  notice 
of  intent  in  §  1054.625(g)(1)  a 
commitment  to  comply  with  the 
requirements  and  obligations  of 

§  1054.625  and  this  section.  This 
commitment  must  be  signed  by  the 
owner  or  president. 

(6)  You,  your  agents,  officers,  and 
employees  must  not  seek  to  detain  or  to 
impose  civil  or  criminal  remedies 
against  EPA  inspectors  or  auditors, 
whether  EPA  employees  or  EPA 
contractors,  for  actions  performed 


within  the  scope  of  EPA  employment 
related  to  the  provisions  of  this  section. 

(7)  By  submitting  notification  of  your 
intent  to  use  the  provisions  of 

§  1054.625,  producing  and  exporting  for 
resale  to  the  United  States  nonroad 
equipment  under  this  section,  or  taking 
other  actions  to  comply  with  the 
requirements  of  this  part,  you,  your 
agents,  officers,  and  employees,  without 
exception,  become  subject  to  the  full 
operation  of  the  administrative  and 
judicial  enforcement  powers  and 
provisions  of  the  United  States  as 
described  in  28  U.S.C.  1605(a)(2), 
without  limitation  based  on  sovereign 
immunity,  for  conduct  that  violates  the 
requirements  applicable  to  you  under 
this  part  1054 — including  such  conduct 
that  violates  18  U.S.C.  1001,  42  U.S.C. 
7413(c)(2),  or  other  applicable 
provisions  of  the  Clean  Air  Act — with 
respect  to  actions  instituted  against  you 
and  your  agents,  officers,  and  employees 
in  any  court  or  other  tribunal  in  the 
United  States. 

(8)  Any  report  or  other  document  you 
submit  to  us  must  be  in  the  English 
language  or  include  a  complete 
translation  in  English. 

(9)  You  may  be  required  to  post  a 
bond  to  cover  any  potential  enforcement 
actions  under  the  Clean  Air  Act  before 
you  or  anyone  else  imports  your 
equipment  with  exempted  engines 
under  this  section,  as  specified  in 

§  1054.690.  Use  the  bond  amount 
specified  in  §  1054.690  without 
adjusting  for  inflation.  Note  that  you 
may  post  a  single  bond  to  meet  the 
requirements  of  this  section  and 
§  1054.690  together. 

(b)  The  provisions  of  this  paragraph 
(b)  apply  to  importers  that  do  not  install 
engines  into  equipment  and  do  not  have 
primary  responsibility  for  designing  and 
manufacturing  equipment.  Such 
importers  may  import  equipment  with 
engines  exempted  under  §  1054.625 
only  if  each  engine  is  exempted  under 
an  allowance  provided  to  an  equipment 
manufacturer  meeting  the  requirements 
of  §  1054.625  and  this  section.  You  must 
notify  us  of  your  intent  to  use  the 
provisions  of  this  section  and  send  us 
an  annual  report,  as  follows: 

(1)  Notify  the  Designated  Compliance 
Officer  in  writing  before  you  use  the 
provisions  of  §  1054.625.  Include  the 
following  information: 

(i)  Your  company’s  name  and  address, 
and  your  parent  company’s  name  and 
address,  if  applicable. 

(ii)  The  name  and  address  of  the 
companies  that  produce  the  equipment 
and  engines  you  will  be  importing 
under  this  section. 

(iii)  Your  best  estimate  of  the  number 
of  units  you  will  import  under  this 


section  in  the  upcoming  calendar  year, 
broken  down  by  equipment 
manufacturer. 

(2)  For  each  year  that  you  use  the 
provisions  of  this  section,  send  the 
Designated  Compliance  Officer  a  written 
report  by  March  31  of  the  following 
year.  Include  in  your  report  the  total 
number  of  engines  you  imported  under 
this  section  in  the  preceding  calendar 
year,  broken  down  by  engine 
manufacturer  and  by  equipment 
manufacturer. 

§  1 054.630  What  provisions  apply  for 
importation  of  individual  items  for  personal 
use? 

(a)  Any  individual  may  import 
previously  used  nonconforming  engines 
for  purposes  other  than  resale,  but  no 
more  than  once  in  any  five-year  period. 
This  may  include  up  to  three 
nonconforming  engines  imported  at  the 
same  time.  To  import  engines  under  this 
section,  provide  to  the  Customs  official 
the  following  information: 

(1)  Identify  your  name,  address,  and 
telephone  number. 

(2)  If  you  are  importing  engines  under 
this  section  on  behalf  of  another  person, 
identify  the  ultimate  engine  owner’s 
name,  address,  and  telephone  number. 

(3)  Identify  the  total  number  of 
engines  you  are  importing  and  specify 
the  make,  model,  identification  number, 
and  original  production  year  of  each 
engine. 

(4)  State:  “I  am  importing  these 
previously  used  engines  for  personal 
use.  I  have  not  imported  any  engines 
under  the  provisions  of  40  CFR 
1054.630  within  the  previous  five  years. 

I  am  not  importing  these  engines  for 
purpose  of  resale.  1  authorize  EPA 
enforcement  officers  to  inspect  my 
engines  and  my  facilities  as  permitted 
by  the  Clean  Air  Act.” 

(b)  We  may  require  you  to  send  us 
additional  information  but  you  do  not 
need  written  approval  from  us  to  import 
engines  under  this  section.  We  will  also 
not  require  a  U.S.  Customs  Service  bond 
for  engines  you  import  under  this 
section. 

(c)  The  provisions  of  this  section  may 
not  be  used  to  circumvent  emission 
standards  that  apply  to  new  engines 
under  this  part.  For  example,  you  may 
not  purchase  new  engines  and  use  them 
in  a  trivial  manner  outside  of  the  United 
States  to  qualify  for  importation  under 
this  section. 

(d)  If  you  violate  the  provisions  of  this 
section,  or  submit  false  information  to 
obtain  this  exemption,  you  will  be 
subject  to  civil  penalties  as  specified  in 
40  CFR  1068.101(a)(2)  and  (b)(5). 
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§1054.635  What  special  provisions  apply 
for  small-volume  engine  and  equipment 
manufacturers? 

This  section  describes  how  we  apply 
the  special  provisions  in  this  part  for 
small-volume  engine  and  equipment 
manufacturers. 

(a)  If  you  qualify  under  paragraph  (1) 
or  (2)  of  the  definition  of  small-volume 
engine  manufacturer  or  under  paragraph 

(1)  or  (2)  of  the  definition  of  small- 
volume  equipment  manufacturer  in 

§  1054.801,  the  small-volume  provisions 
apply  as  specified  in  this  part. 

(b)  If  you  are  a  small  business  (as 
defined  by  the  Small  Business 
Administration  at  13  CFR  121.201)  that 
manufactures  nonroad  spark-ignition 
engines  or  equipment,  but  you  do  not 
qualify  under  paragraph  (1)  or  (2)  of  the 
definition  of  small-volume  engine 
manufacturer  or  under  paragraph  (1)  or 

(2)  of  the  definition  of  small-volume 
equipment  manufacturer  in  §  1054.801, 
you  may  ask  us  to  designate  you  to  be 

a  small-volume  engine  or  equipment 
manufacturer.  You  may  do  this  whether 
you  began  manufacturing  engines 
before,  during,  or  after  2007.  We  may  set 
other  reasonable  conditions  that  are 
consistent  with  the  intent  of  this  section 
and  the  Clean  Air  Act. 

(c)  Special  provisions  apply  for  small- 
volume  engine  and  equipment 
manufacturers,  as  illustrated  by  the 
following  examples: 

(1)  Additional  lead  time  and  other 
provisions  related  to  the  transition  to 
new  emission  standards.  See  §  1054.145. 

(2)  More  flexible  arrangements  for 
creating  engine  families.  See-§  1054.230. 

(3)  Assigned  deterioration  factors.  See 
§1054.240. 

(4)  Waived  requirements  for 
production-line  testing.  See  §  1054.301. 

(5)  Streamlined  certification 
provisions  for  equipment  manufacturers 
relying  on  engine  manufacturer’s  design 
parameters.  See  §  1054.612. 

(6)  Additional  allowances  under  the 
Transition  Program  for  Equipment 
Manufacturers.  See  §  1054.625. 

(7)  Additional  special  provisions 
apply  for  small-volume  engine  and 
equipment  manufacturers  under  40  CFR 
part  1068.  For  example,  see  40  CFR 
1068.250. 

(d)  Small-volume  engine  and 
equipment  manufacturers  may  ask  us  to 
waive  or  modify  the  requirements  of 

§  1054.690  if  this  would  cause  a  serious 
economic  hardship,  as  long  as  you 
demonstrate  to  us  in  some  other  way 
that  you  will  meet  any  potential 
compliance-or  enforcement-related 
obligations.  In  evaluating  such  a 
request,  we  would  consider  the  extent  to 
which  there  is  a  risk  of  noncompliance 
or  nonconformity  and  the  extent  to 


which  the  manufacturer  could  be 
expected  to  fulfill  future  regulatory 
obligations  and  administrative 
judgments.  We  may  also  consider  how 
many  years  the  manufacturer  has 
certified  engines  without  a  violation  or 
a  finding  of  noncompliance  to 
determine  whether  to  adjust  applicable 
asset  thresholds  or  to  reduce  the 
minimum  bond  value.  We  may  set  other 
reasonable  conditions  to  ensure  that  the 
manufacturer  will  meet  applicable 
requirements. 

(e)  If  you  use  any  of  the  provisions  of 
this  part  that  apply  specifically  to  small- 
volume  manufacturers  and  we  find  that 
you  exceed  the  production  limits  or 
otherwise  do  not  qualify  as  a  small- 
volume  manufacturer,  we  may  consider 
you  to  be  in  violation  of  the 
requirements  that  apply  for  companies 
that  are  not  small-volume  manufacturers 
for  those  engines  produced  in  excess  of 
the  specified  production  limits.  If  you 
no  longer  qualify  as  a  small-volume 
engine  manufacturer  (based  on 
increased  production  volumes  or  other 
factors),  we  will  work  with  you  to 
determine  a  reasonable  schedule  for 
complying  with  additional  requirements 
that  apply.  For  example,  if  you  no 
longer  qualify  as  a  small-volume  engine 
manufacturer  shortly  before  you  certify 
your  engines  for  the  next  model  year, 
we  might  allow  you  to  use  assigned 
deterioration  factors  for  one  more  model 
year. 

§  1054.640  What  special  provisions  apply 
to  branded  engines? 

The  following  provisions  apply  if  you 
identify  the  name  and  trademark  of 
another  company  instead  of  your  own 
on  your  emission  control  information 
label,  as  provided  by  §  1054.135(c)(2): 

(a)  You  must  have  a  contractual 
agreement  with  the  other  company  that 
obligates  that  company  to  take  the 
following  steps: 

(1)  Meet  the  emission  warranty 
requirements  that  apply  under 

§  1054.120.  This  may  involve  a  separate 
agreement  involving  reimbursement  of 
warranty-related  expenses. 

(2)  Report  all  warranty-related 
information  to  the  certificate  holder. 

(b)  In  your  application  for 
certification,  identify  the  company 
whose  trademark  you  will  use. 

(c)  You  remain  responsible  for 
meeting  all  the  requirements  of  this 
chapter,  including  warranty  and  defect- 
reporting  provisions. 

§  1 054.645  What  special  provisions  apply 
for  converting  an  engine  to  use  an  alternate 
fuel? 

A  certificate  of  conformity  is  no 
longer  valid  for  an  engine  if  the  engine 


is  modified  such  that  it  is  not  in  a 
configuration  covered  by  the  certificate. 
This  section  applies  if  such 
modifications  are  done  to  convert  the 
engine  to  run  on  a  different  fuel  type. 
Such  engines  may  need  to  be  recertified 
as  specified  in  this  section  if  the 
certificate  is  no  longer  valid  for  that 
engine. 

(a)  Converting  a  certified  new  engine 
to  run  on  a  different  fuel  type  violates 
40  CFR  1068.101(a)(1)  if  the  modified 
engine  is  not  covered  by  a  certificate  of 
conformity. 

(b)  Converting  a  certified  engine  that 
is  not  new  to  run  on  a  different  fuel  type 
violates  40  CFR  1068.101(b)(1)  if  the 
modified  engine  is  not  covered  by  a 
certificate  of  conformity.  We  may 
specify  alternate  certification  provisions 
consistent  with  the  requirements  of  this 
part.  For  example,  you  may  certify  the 
modified  engine  for  a  partial  useful  life. 
For  example,  if  the  engine  is  modified 
halfway  through  its  original  useful  life 
period,  you  may  generally  certify  the 
engine  based  on  completing  the  original 
useful  life  period;  or  if  the  engine  is 
modified  after  the  original  useful  life 
period  is  past,  you  may  generally  certify 
the  engine  based  on  testing  that  does  not 
involve  further  durability 
demonstration. 

(c)  Engines  may  be  certified  using  the 
certification  procedures  for  new  engines 
as  specified  in  this  part  or  using  the 
certification  procedures  for  aftermarket 
parts  as  specified  in  40  CFR  part  85, 
subpart  V.  Unless  the  original  engine 
manufacturer  continues  to  be 
responsible  for  the  engine  as  specified 
in  paragraph  (d)  of  this  section,  you 
must  remove  the  original  engine 
manufacturer’s  emission  control 
information  label  if  you  recertify  the 
engine. 

(d)  The  original  engine  manufacturer 
is  not  responsible  for  operation  of 
modified  engines  in  configurations 
resulting  from  modifications  performed 
by  others.  In  cases  where  the 
modification  allows  an  engine  to  be 
operated  in  either  its  original 
configuration  or  a  modified 
configuration,  the  original  engine 
manufacturer  remains  responsible  for 
operation  of  the  modified  engine  in  its 
original  configuration. 

(e)  Entities  producing  conversion  kits 
may  obtain  certificates  of  conformity  for 
the  converted  engines.  Such  entities  are 
engine  manufacturers  for  purposes  of 
this  part. 

§  1054.650  What  special  provisions  apply 
for  adding  or  changing  governors? 

The  special  provisions  in  this  section 
apply  for  engines  that  will  not  be 
governed  to  control  engine  speeds 
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consistent  with  the  constant-speed 
operation  reflected  by  the  duty  cycles 
specified  in  §  1054.505.  We  refer  to 
these  as  constant-speed  governors  in 
this  section.  Paragraph  (a)  of  this  section 
also  applies  for  any  engines  shipped 
without  installed  governors. 

(a)  The  representative-testing 
requirements  of  40  CFR  1065.10(c)(1) 
related  to  in-use  duty  cycles  do  not 
apply  to  engines  you  produce  and  ship 
without  constant-speed  governors  if  you 
comply  with  all  the  following 
requirements: 

(1)  You  must  have  test  data  showing 
that  the  effectiveness  of  the  engine’s 
emission  controls  over  the  expected 
range  of  in-use  operation  will  be  similar 
to  that  measured  over  the  specified  duty 
cycle.  Alternatively,  if  your  emission 
controls  depend  on  maintaining  a 
consistent  air-fuel  ratio,  you  may 
demonstrate  that  the  engine  is  calibrated 
to  maintain  a  consistent  air-fuel  ratio 
over  the  expected  range  of  in-use 
operation. 

(2)  Describe  in  your  application  for 
certification  the  data  and  analysis  that 
supports  your  conclusion. 

(b)  It  is  a  violation  of  the  tampering 
provisions,  in  40  CFR  1068.101(b)(1)  to 
remove  a  governor  from  a  certified 
engine  unless  you  recertify  the  engine  in 
the  modified  configuration. 

§  1054.655  What  special  provisions  apply 
for  installing  and  removing  altitude  kits? 

An  action  for  the  purpose  of  installing 
or  modifying  altitude  kits  and 
performing  other  changes  to  compensate 
for  changing  altitude  is  not  considered 
a  prohibited  act  under  40  CFR 
1068.101(b)  as  long  as  as  it  is  done 
consistent  with  the  manufacturer’s 
instructions. 

§  1 054.660  What  are  the  provisions  for 
exempting  emergency  rescue  equipment? 

The  provisions  of  this  section  apply 
for  new  equipment  built  on  or  after 
January  1,  2010. 

(a)  Equipment  manufacturers  may 
introduce  into  U.S.  commerce 
equipment  that  is  not  certified  to 
current  emission  standards  under  the 
following  conditions  if  the  equipment- 
will  be  used  solely  in  emergency  rescue 
situations: 

(1)  You  must  determine  annually  that 
no  engines  certified  to  current  emission 
standards  are  available  to  power  the 
equipment  safely  and  practically.  We 
may  review  your  records  supporting  this 
determination  at  any  time. 

(2)  You  may  not  use  exempted 
engines  for  the  following  equipment 
used  to  provide  remote  power  to  a 
rescue  tool:  generators,  alternators, 
compressors,  or  pumps. 


(3)  If  engines  that  meet  less  stringent 
emission  standards  are  capable  of 
powering  your  equipment  safely  and 
practically,  you  must  use  them  as  a 
condition  of  this  exemption.  You  must 
use  available  engines  meeting  the  most 
stringent  standards  feasible. 

(4)  You  must  send  the  engine 
manufacturer  a  written  request  for  each 
exempted  equipment  model. 

(5)  You  must  notify  the  Designated 
Compliance  Officer  of  your  intent  to  use 
the  provisions  of  this  section.  We  may 
require  you  to  notify  us  annually  or  to 
send  us  annual  reports  describing  how 
you  meet  the  conditions  of  this  section. 

(b)  For  the  purposes  of  this  section, 
“emergency  rescue  situations”  means 
firefighting  or  other  situations  in  which 
a  person  is  retrieved  from  imminent 
danger. 

(c)  As  an  engine  manufacturer,  you 
may  produce  exempt  engines  under  this 
section  without  our  prior  approval  if 
you  have  a  written  request  for  an 
exempted  engine  for  use  in  emergency 
rescue  equipment  from  the  equipment 
manufacturer.  You  must  permanently 
label  engines  with  the  following 
statement:  “EMERGENCY  RESCUE 
EQUIPMENT— EXEMPT  FROM 
EMISSION  STANDARDS  UNDER  40 
CFR  1054.660.”  Failure  to  properly  label 
an  engine  will  void  the  exemption. 

(d)  We  may  discontinue  an  exemption 
under  this  section  if  we  find  that 
engines  are  not  used  solely  for 
emergency  rescue  equipment  or  if  we 
find  that  a  certified  engine  is  available 
to  power  the  equipment  safely  and 
practically. 

§  1 054.690  What  bond  requirements  apply 
for  certified  engines? 

(a)  Before  introducing  certified 
engines  into  U.S.  commerce,  you  must 
post  a  bond  to  cover  any  potential 
compliance  or  enforcement  actions 
under  the  Clean  Air  Act  unless  you 
demonstrate  to  us  in  your  application 
for  certification  that  you  are  able  to  meet 
any  potential  compliance-or 
enforcement-related  obligations,  as 
described  in  this  section.  See  paragraph 
(i)  of  this  section  for  the  requirements 
related  to  importing  engines  that  have 
been  certified  by  someone  else.  Note 
that  you  might  also  post  bond  under  this 
section  to  meet  your  obligations  under 
§1054.120. 

(b)  The  bonding  requirements  apply  if 
you  do  not  have  long-term  assets  in  the 
United  States  meeting  any  of  the 
following  thresholds: 

(1)  A  threshold  of  $3  million  applies 
if  you  have  been  a  certificate  holder  in 
each  of  the  preceding  ten  years  without 
failing  a  test  conducted  by  EPA  officials 
or  having  been  found  by  EPA  to  be 


noncompliant  under  applicable 
regulations. 

(2)  A  threshold  of  $6  million  applies 
if  you  are  a  secondary  engine 
manufacturer. 

(3)  A  threshold  of  $10  million  applies 
if  you  do  not  qualify  for  the  smaller 
bond  thresholds  in  paragraph  (b)(1)  or 
(2)  of  this  section. 

(c)  For  the  purpose  of  establishing 
your  level  of  long-term  assets  under 
paragraph  (b)  of  this  section,  include  the 
values  from  your  most  recent  balance 
sheet  for  buildings,  land,  and  fixed 
equipment,  but  subtract  depreciation 
and  related  long-term  liabilities  (such  as 
a  mortgage).  If  you  have  sufficient  long¬ 
term  assets  to  avoid  bond  payments 
under  this  section,  you  must  identify 
the  location  of  these  assets  in  your 
application  for  certification. 

(d)  The  minimum  value  of  the  bond 
is  $500,000.  A  higher  bond  value  may 
apply  based  on  the  per-engine  bond 
values  shown  in  Table  1  to  this  section 
and  on  the  U.S.-directed  production 
volume  from  each  displacement 
grouping  for  the  calendar  year.  For 
example,  if  you  have  projected , U.S. - 
directed  production  volumes  of  10,000 
engines  with  180  cc  displacement  and 
10,000  engines  with  400  cc 
displacement  in  2013,  the  appropriate 
bond  amount  is  $750,000.  Adjust  the 
value  of  the  bond  as  follows: 

(1)  If  your  estimated  or  actual  U.S.- 
directed  production  volume  in  any  later 
calendar  year  increases  beyond  the  l6vel 
appropriate  for  your  current  bond 
payment,  you  must  post  additional  bond 
to  reflect  the  increased  volume  within 
90  days  after  you  change  your  estimate 
or  determine  the  actual  production 
volume.  You  may  not  decrease  your 
bond. 

(2)  If  you  sell  engines  without 
aftertreatment  components  under  the 
provisions  of  §  1054.610,  you  must 
increase  the  per-engine  bond  values  for 
the  current  year  by  20  percent.  Round 
calculated  values  to  the  nearest  dollar. 

Table  1  to  §  1054.690— Per-Engine 
Bond  Values 


For  engines  with  The  per- 

displacement  falling  in  the  j  engine  bond 
following  ranges  ...  |  value  is  .  .  . 

Disp.  <  225  cc  .  $25 

225  <  Disp.  <  740  cc  .  50 

740  <  Disp.  <  1,000  cc  .  100 

Disp.  >  1 ,000  CC  .  200 


(e)  The  threshold  identified  in 
paragraph  (b)  of  this  section  and  the 
bond  values  identified  in  paragraph  (d) 
of  this  section  are  in  2008  dollars. 
Adjust  these  values  in  2010  and  later 
calendar  years  by  comparing  the 
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Consumer  Price  Index  values  published 
by  the  Bureau  of  Labor  Statistics  for  the 
preceding  June  and  June  2008  (see 
ftp :/ /ftp. bls.gov /p  u  b/ special,  requests/ 
cpi/ cpiai.txt).  Round  calculated  values 
for  the  thresholds  and  for  total  bond 
obligations  to  the  nearest  thousand 
dollars. 

(f)  You  may  meet  the  bond 
requirements  of  this  section  by 
obtaining  a  bond  from  a  third-party 
surety  that  is  cited  in  the  U.S. 

Department  of  Treasury  Circular  570, 
“Companies  Holding  Certificates  of 
Authority  as  Acceptable  Sureties  on 
Federal  Bonds  and  as  Acceptable 
Reinsuring  Companies”  {http:// 
nww.fms.  treas.gov/c5 70/ 
c570.html#certified).  You  must  maintain 
this  bond  for  every  year  in  which  you 
sell  certified  engines  and  for  five  years 
after  you  no  longer  hold  a  certificate  of 
conformity. 

(g)  If  you  forfeit  some  or  all  of  your 
bond  in  an  enforcement  action,  you 
must  post  any  appropriate  bond  for 
continuing  sale  within  90  days  after  you 
forfeit  the  bond  amount. 

(h)  You  will  forfeit  the  proceeds  of  the 
bond  posted  under  this  section  if  you 
need  to  satisfy  any  United  States 
administrative  settlement  agreement, 
administrative  final  order,  or  judicial 
judgment  against  you  arising  from  your 
violation  of  this  chapter,  or  violation  of 
18  U.S.C.  1001,  42  U.S.C.  7413(c)(2),  or 
other  applicable  provisions  of  the  Clean 
Air  Act. 

(i)  If  you  are  required  to  post  a  bond 
under  this  section,  you  must  note  that 
in  your  application  for  certification  as 
described  in  §  1054.205.  Your 
certification  is  conditioned  on  your 
compliance  with  this  section.  Your 
certificate  is  automatically  suspended  if 
you  fail  to  comply  with  the 
requirements  of  this  section.  We  may 
also  revoke  your  certificate. 

(j)  The  following  provisions  apply  if 
you  import  engines  for  resale  when 
those  engines  have  been  certified  by 
someone  else  (or  equipment  containing 
such  engines): 

(1)  You  and  the  certificate  holder  are 
each  responsible  for  compliance  with 
the  requirements  of  this  part  and  the 
Clean  Air  Act.  For  example,  we  may 
require  you  to  comply  with  the  warranty 
requirements  in  the  standard-setting 
part. 

(2)  You  do  not  need  to  post  bond  if 
the  certificate  holder  complies  with  the 
bond  requirements  of  this  section.  You 
also  do  not  need  to  post  bond  if  the 
certificate  holder  complies  with  the 
asset  requirements  of  this  section  and 
the  repair-network  provisions  of 

§  1054.120(f)(4). 


Subpart  H — Averaging,  Banking,  and 
Trading  for  Certification 

§1054.701  General  provisions. 

(a)  You  may  average,  bank,  and  trade 
(ABT)  emission  credits  for  purposes  of 
certification  as  described  in  this  subpart 
to  show  compliance  with  the  standards 
of  this  part.  This  applies  for  engines 
with  respect  to  exhaust  emissions  and 
for  equipment  with  respect  to 
evaporative  emissions.  Participation  in 
this  program  is  voluntary. 

(b)  The  definitions  of  subpart  I  of  this 
part  apply  to  this  subpart.  The  following 
definitions  also  apply: 

(1)  Actual  emission  credits  means 
emission  credits  you  have  generated 
that  we  have  verified  by  reviewing  your 
final  report. 

(2)  Averaging  set  means  a  set  of 
engines  (or  equipment)  in  which 
emission  credits  may  be  exchanged  only 
with  other  engines  (or  equipment)  in  the 
same  averaging  set. 

(3)  Broker  means  any  entity  that 
facilitates  a  trade  of  emission  credits 
between  a  buyer  and  seller. 

(4)  Buyer  means  the  entity  that 
receives  emission  credits  as  a  result  of 
a  trade. 

(5)  Family  means  engine  family  for 
exhaust  credits  or  emission  family  for 
evaporative  credits. 

(6)  Beserved  emission  credits  means 
emission  credits  you  have  generated 
that  we  have  not  yet  verified  by 
reviewing  your  final  report. 

(7)  Seller  means  the  entity  that 
provides  emission  credits  during  a 
trade. 

(8)  Standard  means  the  emission 
standard  that  applies  under  subpart  B  of 
this  part  for  engines  or  fuel-system 
components  not  participating  in  the 
ABT  program  of  this  subpart. 

(9)  Trade  means  to  exchange  emission 
credits,  either  as  a  buyer  or  seller. 

(c)  The  use  of  emission  credits  is 
limited  to  averaging  sets,  as  follows: 

(1)  You  may  not  average  or  exchange 
exhaust  credits  with  evaporative  credits, 
or  vice  versa. 

(2)  Handheld  engines  and 
nonhandheld  engines  are  in  separate 
averaging  sets  with  respect  to  exhaust 
emissions  except  as  specified  in 

§  1054.740(e).  You  may  use  emission 
credits  generated  under  40  CFR  part  90 
for  handheld  engines  subject  to  the 
standards  in  §  1054.103  only  if  you  can 
demonstrate  that  those  credits  were 
generated  by  handheld  engines,  except 
as  specified  in  §  1054.740(e).  You  may 
use  emission  credits  generated  under  40 
CFR  part  90  for  nonhandheld  engines 
only  if  you  can  demonstrate  that  those 
credits  were  generated  by  nonhandheld 


engines,  subject  to  the  provisions  of 
§1054.740. 

(3)  Equipment  using  handheld 
engines  and  equipment  using 
nonhandheld  engines  are  in  separate 
averaging  sets  with  respect  to 
evaporative  emissions.  You  may  not 
average  or  exchange  evaporative  credits 
between  either  of  these  averaging  sets. 

(4)  For  purposes  of  calculating 
emission  credits  under  this  subpart, 
engines  with  displacement  at  or  below 
80  cc  are  presumed  to  be  handheld 
engines.  You  may  treat  these  as 
nonhandheld  engines  for  calculating 
exhaust  or  evaporative  emission  credits 
only  for  those  engines  you  can 
demonstrate  will  be  installed  in 
nonhandheld  equipment.  For  example, 
if  50  percent  of  engines  in  a  family  will 
be  used  in  nonhandheld  equipment,  you 
may  calculate  the  emission  credits  for 
50  percent  of  the  engines  to  be 
nonhandheld  credits.  Use  the  specified 
calculation  methods  for  handheld 
engines  to  quantify  positive  or  negative 
exhaust  emission  credits  for  all  engines 
at  or  below  80  cc. 

(d)  You  may  not  generate  evaporative 
credits  based  on  permeation 
measurements  from  metal  fuel  tanks. 

(e)  You  may  not  use  emission  credits 
generated  under  this  subpart  to  offset 
any  emissions  that  exceed  an  FEL  or 
standard.  This  applies  for  all  testing, 
including  certification  testing,  in-use 
testing,  selective  enforcement  audits, 
and  other  production-line  testing. 
However,  if  exhaust  emissions  from  an 
engine  exceed  an  exhaust  FEL  or 
standard  (for  example,  during  a 
selective  enforcement  audit),  you  may 
use  emission  credits  to  recertify  the 
family  with  a  higher  FEL  that  applies 
only  to  future  production. 

(f)  Emission  credits  may  be  used  in 
the  model  year  they  are  generated 
(averaging)  and  in  future  model  years 
(banking).  Emission  credits  may  not  be 
used  for  past  model  years. 

(g)  You  may  increase  or  decrease  an 
exhaust  FEL  during  the  model  year  by 
amending  your  application  for 
certification  under  §  1054.225.  See  40 
CFR  1060.225  for  provisions  related  to 
changing  an  FEL  for  fuel  tank 
permeation. 

(h)  Engine  and  equipment 
manufacturers  certifying  with  respect  to 
evaporative  emissions  may  use  emission 
credits  to  demonstrate  compliance 
under  this  subpart.  Component 
manufacturers  may  establish  FELs  for 
their  certified  products,  but  they  may 
not  generate  or  use  emission  credits 
under  this  subpart. 

(i)  In  your  application  for 
certification,  base  your  showing  of 
compliance  on  projected  production 
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volumes  for  engines  or  equipment 
intended  for  sale  in  the  United  States. 

As  described  in  §  1054.730,  compliance 
with  the  requirements  of  this  subpart  is 
determined  at  the  end  of  the  model  year 
based  on  actual  production  volumes  for 
engines  or  equipment  intended  for  sale 
in  the  United  States.  Do  not  include  any 
of  the  following  engines  or  equipment  to 
calculate  emission  credits: 

(1)  Engines  or  equipment  exempted 
under  subpart  G  of  this  part  or  under  40 
CFR  part  1068. 

(2)  Engines  or  equipment  intended  for 
export. 

(3)  Engines  or  equipment  that  are 
subject  to  state  emission  standards  for 
that  model  year.  However,  this 
restriction  does  not  apply  if  we 
determine  that  the  state  standards  and 
requirements  are  equivalent  to  those  of 
this  part  and  that  products  sold  in  such 
a  state  will  not  generate  credits  under 
the  state  program.  For  example,  you 
may  not  include  engines  or  equipment 
certified  for  California  if  California  has 
more  stringent  emission  standards  for 
these  products  or  if  your  products 
generate  or  use  emission  credits  under 
the  California  program. 

(4)  Engines  or  equipment  not  subject 
to  the  requirements  of  this  part,  such  as 
those  excluded  under  §  1054.5. 

(5)  Any  other  engines  or  equipment 
where  we  indicate  elsewhere  in  this  part 
1054  that  they  are  not  to  be  included  in 
the  calculations  of  this  subpart. 

§  1 054.705  How  do  I  generate  and 
calculate  exhaust  emission  credits? 

The  provisions  of  this  section  apply 
for  calculating  exhaust  emission  credits. 
You  may  generate  exhaust  emission 
credits  only  if  you  are  a  certifying  ... 
engine  manufacturer. 

(a)  For  each  participating  family, 
calculate  positive  or  negative  emission 
credits  relative  to  the  otherwise 
applicable  emission  standard.  Calculate 
positive  emission  credits  for  a  family 
that  has  an  FEL  below  the  standard. 
Calculate  negative  emission  credits  for  a 
family  that  has  an  FEL  above  the 
standard.  Sum  your  positive  and 
negative  credits  for  the  model  year 
before  rounding.  Round  the  sum  of 
emission  credits  to  the  nearest  kilogram 
(kg)  using  consistent  units  throughout 
the  following  equation: 

Emission  credits  (kg)  =  (STD  —  FEL)  x 
(Volume)  x  (Power)  x  (UL)  x  (LF)  x 
(10-3) 

Where: 

STD  =  the  emission  standard,  in  g/kW-hr. 
FEL  =  the  family  emission  limit  for  the 
family,  in  g/kW-hr. 

Volume  =  the  number  of  engines  eligible  to 
participate  in  the  averaging,  banking, 
and  trading  program  within  the  given 


family  during  the  model  year,  as 
described  in  §  1054.701(i). 

Power  =  the  maximum  modal  power  of  the 
emission-data  engine  as  calculated  from 
the  applicable  test  procedure  described 
in  subpart  F  of  this  part,  in  kilowatts. 

UL  =  the  useful  life  for  the  given  family,  in 
hours. 

LF  =  load  factor.  Use  0.47  for  nonhandheld 
engines  and  0.85  for  handheld  engines. 
We  may  specify  a  different  load  factor  if 
we  approve  the  use  of  special  test 
procedures  for  a  family  under  40  CFR 
1065.10(c)(2),  consistent  with  good 
engineering  judgment. 

(b)  [Reserved] 

§  1 054.706  How  do  I  generate  and 
calculate  evaporative  emission  credits? 

The  provisions  of  this  section  apply 
for  calculating  evaporative  emission 
credits  related  to  fuel  tank  permeation. 
You  may  generate  credits  only  if  you  are 
a  certifying  equipment  manufacturer. 
This  may  include  engine  manufacturers 
that  make  engines  with  complete  fuel 
systems  as  described  in  §  1054.2. 

(a)  For  each  participating  family, 
calculate  positive  or  negative  emission 
credits  relative  to  the  otherwise 
applicable  emission  standard.  Calculate 
positive  emission  credits  for  a  family 
that  has  an  FEL  below  the  standard. 
Calculate  negative  emission  credits  for  a 
family  that  has  an  FEL  above  the 
standard.  Sum  your  positive  and 
negative  credits  for  the  model  year 
before  rounding.  Round  the  sum  of 
emission  credits  to  the  nearest  kilogram 
(kg)  using  consistent  units  throughout 
the  following  equation: 

Emission  credits  (kg)  =  (STD  -  FEL)  x 
(Total  Area)  x  (UL)  x  (AF)  x  (365) 

X  (10  3) 

STD  =  the  emission  standard,  in  g/m2/day. 
FEL  =  the  family  emission  limit  for  the 
family,  in  g/m2/day,  as  described  in 
paragraph  (b)  of  this  section. 

Total  Area  =  The  combined  internal  surface 
area  of  all  fuel  tanks  in  the  family,  taking 
production  volume  into  account,  in  m2. 
UL  =  5  years,  which  represents  the  useful  life 
for  the  given  family. 

AF=  adjustment  factor.  Use  1.0  for  testing  at 
28  °C;  use  0.60  for  testing  at  40  °C. 

(b)  For  calculating  credits  under 
paragraph  (a)  of  this  section,  the 
emission  standard  and  FEL  must  both 
be  based  on  test  measurements  at  the 
same  temperature  (28 0  or  40  °C). 
Determine  the  FEL  for  calculating 
emission  credits  relative  to  testing  at 
28  °C  as  described  in  paragraphs  (b)(1) 
and  (2)  of  this  section.  Determine  the 
FEL  for  calculating  emission  credits 
relative  to  testing  at  40  °C  as  described 
in  paragraph  (b)(3)  of  this  section. 

(1)  To  use  an  FEL  below  5.0  g/m2/day, 
it  must  be  based  on  emission 
measurements. 


(2)  The  provisions  of  this  paragraph 
(b)(2)  apply  for  all  emission  families 
with  FELs  at  or  above  5.0  g/m2/day.  To 
calculate  emission  credits  for  such 
emission  families,  you  must  choose 
from  one  of  the  following  options  and 
apply  it  to  all  your  emission  families 
with  FELs  at  or  above  5.0  g/m2/day: 

(i)  Option  1:  Establish  all  your  FELs 
based  on  emission  measurements.  This 
may  include  measurements  from  a 
certifying  fuel  tank  manufacturer. 

(ii)  Option  2:  Use  an  assigned  FEL  of 
10.4  g/m2/day.  This  would  apply 
without  regard  to  whether  any  of  these 
emission  families  have  measured 
emission  levels  below  10.4  g/m2/day.  If 
any  of  your  fuel  tanks  were  otherwise 
certified  (by  you  or  the  fuel  tank 
manufacturer)  with  an  FEL  at  or  above 
5.0  g/m2/day,  the  assigned  FEL  of  10.4 
g/m2/day  applies  only  for  emission 
credit  calculations. 

(3)  Determine  the  FEL  for  calculating 
emission  credits  relative  to  testing  at 
40  °C  as  described  in  paragraph  (b)(1) 
and  (2)  of  this  section,  but  use  8.3  g/m2/ 
day  instead  of  5.0  g/m2/day  and  use  17.3 
g/m2/day  instead  of  10.4  g/m2/day. 

§  1 054.71 0  How  do  I  average  emission 
credits? 

(a)  Averaging  is  the  exchange  of 
emission  credits  among  your  families. 
You  may  average  emission  credits  only 
within  the  same  averaging  set. 

(b)  You  may  certify  one  or  more 
families  to  an  FEL  above  the  emission 
standard,  subject  to  the  FEL  caps  and 
other  provisions  in  subpart  B  of  this 
part,  if  you  show  in  your  application  for 
certification  that  your  projected  balance 
of  all  emission-credit  transactions  in 
that  model  year  is  greater  than  or  equal 
to  zero. 

(c)  If  you  certify  a  family  to  an  FEL 
that  exceeds  the  otherwise  applicable 
standard,  you  must  obtain  enough 
emission  credits  to  offset  the  family’s 
deficit  by  the  due  date  for  the  final 
report  required  in  §  1054.730.  The 
emission  credits  used  to  address  the 
deficit  may  come  from  your  other 
families  that  generate  emission  credits 
in  the  same  model  year,  from  emission 
credits  you  have  banked,  or  from 
emission  credits  you  obtain  through 
trading. 

§  1 054.71 5  How  do  I  bank  emission 
credits? 

(a)  Banking  is  the  retention  of 
emission  credits  by  the  manufacturer 
generating  the  emission  credits  for  use 
in  future  model  years  for  averaging  or 
trading.  You  may  use  banked  emission 
credits  only  witbin  the  averaging  set  in 
which  they  were  generated,  except  as 
described  in  this  subpart. 
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(b)  You  may  designate  any  emission 
credits  you  plan  to  bank  in  the  reports 
you  submit  under  §  1054.730.  During 
the  model  year  and  before  the  due  date 
for  the  final  report,  you  may  designate 
your  reserved  emission  credits  for 
averaging  or  trading. 

(c)  Reserved  credits  become  actual 
emission  credits  when  you  submit  your 
final  report.  However,  we  may  revoke 
these  emission  credits  if  we  are  unable 
to  verify  them  after  reviewing  your 
reports  or  auditing  your  records. 

§  1 054.720  How  do  I  trade  emission 
credits? 

(a)  Trading  is  the  exchange  of 
emission  credits  between 
manufacturers.  You  may  use  traded 
emission  credits  for  averaging,  banking, 
or  further  trading  transactions.  Traded 
emission  credits  may  be  used  only 
within  the  averaging  set  in  which  they 
were  generated,  except  as  described  in 
this  subpart. 

(b)  You  may  trade  actual  emission 
credits  as  described  in  this  subpart.  You 
may  also  trade  reserved  emission 
credits,  but  we  may  revoke  these 
emission  credits  based  on  our  review  of 
your  records  or  reports  or  those  of  the 
company  with  which  you  traded 
emission  credits.  You  may  trade  banked 
credits  within  an  averaging  set  to  any 
certifying  engine  or  equipment 
manufacturer. 

(c)  If  a  negative  emission  credit 
balance  results  from  a  transaction,  both 
the  buyer  and  seller  are  liable,  except  in 
cases  we  deem  to  involve  fraud.  See 

§  1054.255(e)  for  cases  involving  fraud. 
We  may  void  the  certificates  of  all 
families  participating  in  a  trade  that 
results  in  a  manufacturer  having  a 
negative  balance  of  emission  credits. 

See  §1054.745. 

§  1054.725  What  must  I  include  in  my 
application  for  certification? 

(a)  You  must  declare  in  your 
application  for  certification  your  intent 
to  use  the  provisions  of  this  subpart  for 
each  family  that  will  be  certified  using 
the  ABT  program.  You  must  also  declare 
the  FELs  you  select  for  the  family  for 
each  pollutant  for  which  you  are  using 
the  ABT  program.  Your  FELs  must 
comply  with  the  specifications  of 
subpart  B  of  this  part,  including  the  FEL 
caps.  FELs  must  be  expressed  to  the 
same  number  of  decimal  places  as  the 
emission  standard. 

(b)  Include  the  following  in  your 
application  for  certification: 

(1)  A  statement  that,  to  the  best  of 
your  belief,  you  will  not  have  a  negative 
balance  of  emission  credits  for  any 
averaging  set  when  all  emission  credits 
are  calculated  at  the  end  of  the  year. 


(2)  Detailed  calculations  of  projected 
emission  credits  (positive  or  negative) 
based  on  projected  production  volumes. 
We  may  require  you  to  include  similar 
calculations  from  your  other  engine 
families  to  demonstrate  that  you  will  be 
able  to  avoid  a  negative  credit  balance 
for  the  model  year.  If  you  project 
negative  emission  credits  for  a  family, 
state  the  source  of  positive  emission 
credits  you  expect  to  use  to  offset  the 
negative  emission  credits. 

§1054.730  What  ABT  reports  must  I  send 
to  EPA? 

(a)  If  any  of  your  families  are  certified 
using  the  ABT  provisions  of  this 
subpart,  you  must  send  an  end-of-year 
report  within  90  days  after  the  end  of 
the  model  year  and  a  final  report  within 
270  days  after  the  end  of  the  model  year. 
We  may  waive  the  requirement  to  send 
the  end-of-year  report  as  long  as  you 
send  the  final  report  on  time. 

(b)  Your  end-of-year  and  final  reports 
must  include  the  following  information 
for  each  family  participating  in  the  ABT 
program: 

(1)  Family  designation. 

(2)  The  emission  standards  that  would 
otherwise  apply  to  the  family. 

(3)  The  FEL  for  each  pollutant.  If  you 
change  the  FEL  after  the  start  of 
production,  identify  the  date  that  you 
started  using  the  new  FEL  and/or  give 
the  engine  identification  number  for  the 
first  engine  covered  by  the  new  FEL.  In 
this  case,  identify  each  applicable  FEL 
and  calculate  the  positive  or  negative 
emission  credits  under  each  FEL. 

(4)  The  projected  and  actual 
production  volumes  for  the  model  year 
with  a  point  of  retail  sale  in  the  United 
States,  as  described  in  §  1054. 701  (i).  For 
fuel  tanks,  state  the  production  volume 
in  terms  of  surface  area  and  production 
volume  for  each  fuel  tank  configuration 
and  state  the  total  surface  area  for  the 
emission  family.  If  you  changed  an  FEL 
during  the  model  year,  identify  the 
actual  production  volume  associated 
with  each  FEL. 

(5)  The  maximum  modal  power  of  the 
emission-data  engine  or  the  appropriate 
internal  surface  area  of  the  fuel  tank. 

(6)  Useful  life. 

(7)  Calculated  positive  or  negative 
emission  credits  for  the  whole  family. 
Identify  any  emission  credits  that  you 
traded,  as  described  in  paragraph  (d)(1) 
of  this  section. 

(c)  Your  end-of-year  and  final  reports 
must  include  the  following  additional 
information: 

(1)  Show  that  your  net  balance  of 
emission  credits  from  all  your 
participating  families  in  each  averaging 
set  in  the  applicable  model  year  is  not 
negative. 


(2)  State  whether  you  will  retain  any 
emission  credits  for  banking. 

(3)  State  that  the  report’s  contents  are 
accurate. 

(d)  If  you  trade  emission  credits,  you 
must  send  us  a  report  within  90  days 
after  the  transaction,  as  follows: 

(1)  As  the  seller,  you  must  include  the 
following  information  in  your  report: 

(1)  The  corporate  names  of  the  buyer 
and  any  brokers. 

(ii)  A  copy  of  any  contracts  related  to 
the  trade. 

(iii)  The  families  that  generated 
emission  credits  for  the  trade,  including 
the  number  of  emission  credits  from 
each  family. 

(2)  As  the  buyer,  you  must  include  the 
following  information  in  your  report: 

(i)  The  corporate  names  of  the  seller 
and  any  brokers. 

(ii)  A  copy  of  any  contracts  related  to 
the  trade. 

(iii)  How  you  intend  to  use  the 
emission  credits,  including  the  number 
of  emission  credits  you  intend  to  apply 
to  each  family  (if  known). 

(e)  Send  your  reports  electronically  to 
the  Designated  Compliance  Officer 
using  an  approved  information  format. 

If  you  want  to  use  a  different  format, 
send  us  a  written  request  with 
justification  for  a  waiver. 

(f)  Correct  errors  in  your  end-of-year 
report  or  final  report  as  follows: 

(1)  You  may  correct  any  errors  in  your 
end-of-year  report  when  you  prepare  the 
final  report  as  long  as  you  send  us  the 
final  report  by  the  time  it  is  due. 

(2)  If  you  or  we  determine  within  270 
days  after  the  end  of  the  model  year  that 
errors  mistakenly  decreased  your 
balance  of  emission  credits,  you  may 
correct  the  errors  and  recalculate  the 
balance  of  emission  credits.  You  may 
not  make  these  corrections  for  errors 
that  are  determined  more  than  270  days 
after  the  end  of  the  model  year.  If  you 
report  a  negative  balance  of  emission 
credits,  we  may  disallow  corrections 
under  this  paragraph  (f)(2). 

(3)  If  you  or  we  determine  anytime 
that  errors  mistakenly  increased  your 
balance  of  emission  credits,  you  must 
correct  the  errors  and  recalculate  the 
balance  of  emission  credits. 

§  1054.735  What  records  must  I  keep? 

(a)  You  must  organize  and  maintain 
your  records  as  described  in  this 
section.  We  may  review  your  records  at 
any  time. 

(b)  Keep  the  records  required  by  this 
section  for  at  least  eight  years  after  the 
due  date  for  the  end-of-year  report.  You 
may  not  use  emission  credits  for  any 
engines  or  equipment  if  you  do  not  keep 
all  the  records  required  under  this 
section.  You  must  therefore  keep  these 
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records  to  continue  to  bank  valid 
credits.  Store  these  records  in  any 
format  and  on  any  media  as  long  as  you 
can  promptly  send  us  organized,  written 
records  in  English  if  we  ask  for  them. 

You  must  keep  these  records  readily 
available.  We  may  review  them  at  any 
time. 

(c)  Keep  a  copy  of  the  reports  we 
require  in  §  1054.730. 

(d)  Keep  records  of  the  engine 
identification  number  for  each  engine  or 
piece  of  equipment  you  produce  that 
generates  or  uses  emission  credits  under 
the  ABT  program.  You  may  identify 
these  numbers  as  a  range.  If  you  change 
the  PEL  after  the  start  of  production, 
identify  the  date  you  started  using  each 
FEL  and  the  range  of  engine 
identification  numbers  associated  with 
each  FEL. 

(e)  We  may  require  you  to  keep 
additional  records  or  to  send  us  relevant 
information  not  required  by  this  section 
in  accordance  with  the  Clean  Air  Act. 

§  1054.740  What  special  provisions  apply 
for  generating  and  using  emission  credits? 

(a)  You  may  generate  Phase  3 
emission  credits  from  2008  through 
2011  model  year  Class  I  engines  if  you 
voluntarily  meet  the  Phase  3  exhaust 
emission  standards  specified  in 

§  1054.105.  Divide  these  into 
transitional  and  enduring  emission 
credits  as  follows: 

(1)  Transitional  credits  are  based  on 
reducing  emissions  from  Phase  2  levels 
down  to  Phase  3  levels.  Calculate  the 
value  of  transitional  emission  credits  as 
described  in  §  1054.705,  based  on 
setting  STD  equal  to  15.0  g/kW-hr  and 
FEL  equal  to  10.0  g/kW-hr.  You  may  use 
these  transitional  credits  only  for  Class 

I  engines  in  2012  through  2014  model 
years.  You  may  not  use  these 
transitional  credits  for  Class  II  engines. 

(2)  Enduring  credits  are  based  on 
reducing  emissions  below  Phase  3 
levels.  Calculate  the  value  of  enduring 
credits  as  described  in  §  1054.705,  based 
on  setting  STD  equal  to  10.0  g/kW-hr 
and  FEL  to  the  value  of  the  family 
emission  limit  you  select  for  the  family. 
You  may  use  these  enduring  credits  for 
any  nonhandheld  engines  certified  to 
the  Phase  3  standards  under  this  part, 
except  as  specified  in  paragraph  (d)  of 
this  section. 

(b)  You  may  generate  Phase  3 
emission  credits  from  2008  through 
2010  model  year  Class  II  engines  if  you 
voluntarily  meet  the  Phase  3  exhaust 
emission  standards  specified  in 

§  1054.105.  Divide  these  into 
transitional  and  enduring  emission 
credits  as  follows: 

(1)  Transitional  credits  are  based  on 
reducing  emissions  from  Phase  2  levels 


down  to  Phase  3  levels.  Calculate  the 
value  of  transitional  emission  credits  as 
described  in  §  1054.705,  based  on 
setting  STD  equal  to  11.0  g/kW-hr  and 
FEL  equal  to  8.0  g/kW-hr.  You  may  use 
these  transitional  credits  only  for  Class 
II  engines  in  2011  through  2013  model 
years.  You  may  not  use  these 
transitional  credits  for  Class  I  engines. 

(2)  Enduring  credits  are  based  on 
reducing  emissions  below  Phase  3 
levels.  Calculate  the  value  of  enduring 
credits  as  described  in  §  1054.705,  based 
on  setting  STD  equal  to  8.0  g/kW-hr  and 
FEL  to  the  value  of  the  family  emission 
limit  you  select  for  the  family.  You  may 
use  these  enduring  credits  for  any 
nonhandheld  engines  certified  to  the 
Phase  3  standards  under  this  part, 
except  as  specified  in  paragraph  (d)  of 
this  section. 

(c)  You  may  use  emission  credits 
generated  by  Class  1  and  Class  II  engines 
subject  to  Phase  2  emission  standards 
under  40  CFR  part  90  to  demonstrate 
compliance  with  the  Phase  3  exhaust 
emission  standards,  but  only  after  you 
have  exhausted  all  transitional  credits 
from  engines  meeting  Phase  3  standards, 
subject  to  the  conditions  of  paragraph 

(d)  of  this  section.  You  may  use  these 
Phase  2  emission  credits  only  in  the 

2012  and  2013  model  years  for  Class  I 
engines  and  only  in  the  2011  through 

2013  model  years  for  Class  II  engines. 
Determine  a  maximum  number  of  Phase 
2  emission  credits  for  demonstrating 
compliance  with  the  Phase  3  standards 
for  a  given  engine  class  (Class  I  or  Class 
II)  as  follows: 

(1)  Calculate  a  Phase  2  credit 
allowance  for  each  engine  class  based 
on  production  information  for  model 
years  2007,  2008,  and  2009  using  the 
following  equation: 

Credit  allowance  (kg)  =  (Emissions 
Delta)  x  (Volume)  x  (Avg.  Power)  x 
(Avg.  UL)x(LF)  x(l0-3) 

Where: 

Emissions  Delta  =  1.6  g/kW-hr  for  Class  I  and 
2.1  g/kW-hr  for  Class  II. 

Volume  =  the  number  of  your  engines 

eligible  to  participate  in  the  averaging, 
banking,  and  trading  program,  as 
described  in  §  1054.701  (i),  based  on 
actual  U.S.-directed  production  volumes. 
Avg.  Power  =  the  production-weighted 
average  value  of  the  maximum  modal 
power  for  all  your  engine  families  in  the 
engine  class,  as  described  in 
§  1054.705(a),  in  kilowatts. 

Avg.  UL  =  the  production-weighted  average 
value  of  the  useful  life  for  all  your  engine 
families  in  the  engine  class,  in  hours. 

LF  =  load  factor.  Use  0.47. 

(2)  Do  not  include  wintertime  engines 
in  the  calculation  of  credit  allowances 
unless  they  are  certified  to  meet  the 


otherwise  applicable  HC+NOx  emission 
standard. 

(3)  Calculate  the  average  annual  Phase 
2  credit  allowance  for  each  engine  class 
over  three  model  years  as  specified  in 
paragraph  (c)(1)  of  this  section.  The 
resulting  average  value  is  the  maximum 
number  of  Phase  2  emission  credits  you 
may  use  under  this  paragraph  (c)  for 
each  engine  class. 

(4)  For  2013  and  earlier  model  years, 
include  in  the  reports  described  in 

§  1054.730  the  total  allowable  number  of 
Phase  2  emission  credits  and  your 
cumulative  totals  of  Phase  2  credits  you 
have  used  to  comply  with  the 
requirements  of  this  part  for  each  engine 
class. 

(d)  If  you  generate  enduring  emission 
credits  from  Class  I  engines  under 
paragraph  (a)  of  this  section,  you  may 
not  use  these  for  Class  II  engines  in  the 
2011  or  2012  model  year.  Similarly,  if 
you  generate  enduring  emission  credits 
from  Class  II  engines  under  paragraph 
(b)  of  this  section,  you  may  not  use 
these  for  Class  I  engines  in  the  2012 
model  year.  These  restrictions  also 
apply  for  emission  credits  you  generate 
for  engines  subject  to  the  standards  of 
this  part  in  the  2011  or  2012  model  year. 

(e)  You  may  use  Phase  2  or  Phase  3 
emission  credits  from  nonhandheld 
engines  to  demonstrate  compliance  with 
the  Phase  3  standards  for  handheld 
engines  subject  to  the  following 
restrictions: 

(1)  The  handheld  family  must  be 
certified  in  2008  and  all  later  model 
years  using  carryover  of  emission  data 
from  an  engine  family  that  was  most 
recently  certified  with  new  emission 
data  in  2007  or  an  earlier  model  year. 

(2)  The  handheld  family’s  FEL  may 
not  increase  above  the  level  selected  for 
the  2007  model  year  in  later  years 
unless  such  an  increase  is  based  on 
emission  data  from  production  engines. 

(3)  Your  total  production  of  handheld 
engines  certified  under  this  paragraph 
(e)  may  not  exceed  30,000  in  any  model 
year. 

§  1 054.745  What  can  happen  if  I  do  not 
comply  with  the  provisions  of  this  subpart? 

(a)  For  each  family  participating  in 
the  ABT  program,  the  certificate  of 
conformity  is  conditional  upon  full 
compliance  with  the  provisions  of  this 
subpart  during  and  after  the  model  year. 
You  are  responsible  to  establish  to  our 
satisfaction  that  you  fully  comply  with 
applicable  requirements.  We  may  void 
the  certificate  of  conformity  for  a  family 
if  you  fail  to  comply  with  any 
provisions  of  this  subpart. 

(b)  You  may  certify  your  family  to  an 
FEL  above  an  emission  standard  based 
on  a  projection  that  you  will  have 
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enough  emission  credits  to  offset  the 
deficit  for  the  family.  However,  we  may 
void  the  certificate  of  conformity  if  you 
cannot  show  in  your  final  report  that 
you  have  enough  actual  emission  credits 
to  offset  a  deficit  for  any  pollutant  in  a 
family. 

(c)  We  may  void  the  certificate  of 
conformity  for  a  family  if  you  fail  to 
keep  records,  send  reports,  or  give  us 
information  we  request. 

(d)  You  may  ask  for  a  hearing  if  we 
void  your  certificate  under  this  section 
(see  §  1054.820). 

Subpart  I— Definitions  and  Other 
Reference  Information 

§  1 054.801  What  definitions  apply  to  this 
part? 

The  following  definitions  apply  to 
this  part.  The  definitions  apply  to  all 
subparts  unless  we  note  otherwise.  All 
undefined  terms  have  the  meaning  the 
Clean  Air  Act  gives  to  them.  The 
definitions  follow: 

Adjustable  parameter  means  any 
device,  system,  or  element  of  design  that 
someone  can  adjust  (including  those 
which  are  difficult  to  access)  and  that, 
if  adjusted,  may  affect  emissions  or 
engine  performance  during  emission 
testing  or  normal  in-use  operation.  This 
includes,  but  is  not  limited  to, 
parameters  related  to  injection  timing 
and  fueling  rate.  You  may  ask  us  to 
exclude  a  parameter  that  is  difficult  to 
access  if  it  cannot  be  adjusted  to  affect 
emissions  without  significantly 
degrading  engine  performance,  or  if  you 
otherwise  show  us  that  it  will  not  be 
adjusted  in  a  way  that  affects  emissions 
during  in-use  operation. 

Aftertreatment  means  relating  to  a 
catalytic  converter,  particulate  filter, 
thermal  reactor,  or  any  other  system, 
component,  or  technology  mounted 
downstream  of  the  exhaust  valve  (or 
exhaust  port)  whose  design  function  is 
to  decrease  emissions  in  the  engine 
exhaust  before  it  is  exhausted  to  the 
environment.  Exhaust-gas  recirculation 
(EGR),  turbochargers,  and  oxygen 
sensors  are  not  aftertreatment. 

Alcohol-fueled  engine  means  an 
engine  that  is  designed  to  run  using  an 
alcohol  fuel.  For  purposes  of  this 
definition,  alcohol  fuels  do  not  include 
fuels  with  a  nominal  alcohol  content 
below  25  percent  by  volume. 

Amphibious  vehicle  means  a  vehicle 
with  wheels  or  tracks  that  is  designed 
primarily  for  operation  on  land  and 
secondarily  fbr  operation  in  water. 

Applicable  emission  standard  or 
applicable  standard  means  an  emission 
standard  to  which  an  engine  (or 
equipment)  is  subject.  Additionally,  if 
an  engine  (or  equipment)  has  been  or  is 


being  certified  to  another  standard  or 
FEL,  applicable  emission  standard 
means  the  FEL  or  other  standard  to 
which  the  engine  (or  equipment)  has 
been  or  is  being  certified.  This 
definition  does  not  apply  to  subpart  H 
of  this  part. 

Auxiliary  emission  control  device 
means  any  element  of  design  that  senses 
temperature,  motive  speed,  engine  RPM, 
transmission  gear,  or  any  other 
parameter  for  the  purpose  of  activating, 
modulating,  delaying,  or  deactivating 
the  operation  of  any  part  of  the  emission 
control  system. 

Brake  power  means  the  usable  power 
output  of  the  engine,  not  including 
power  required  to  fuel,  lubricate,  or  heat 
the  engine,  circulate  coolant  to  the 
engine,  or  to  operate  aftertreatment 
devices. 

Calibration  means  the  set  of 
specifications  and  tolerances  specific  to 
a  particular  design,  version,  or 
application  of  a  component  or  assembly 
capable  of  functionally  describing  its 
operation  over  its  working  range. 

Carryover  means  relating  to 
certification  based  on  emission  data 
generated  from  an  earlier  model  year  as 
described  in  §  1054.235(d). 

Certification  means  relating  to  the 
process  of  obtaining  a  certificate  of 
conformity  for  an  emission  family  that 
complies  with  the  emission  standards 
and  requirements  in  this  part. 

Certified  emission  level  means  the 
highest  deteriorated  emission  level  in  an 
emission  family  for  a  given  pollutant 
from  either  transient  or  steady-state 
testing. 

Class  I  means  relating  to  nonhandheld 
engines  with  total  displacement  below 
225  cc.  See  §  1054.101  for  special 
provisions  that  apply  for  engines  with 
total  displacement  at  or  below  80  cc. 

Class  II  means  relating  to 
nonhandheld  engines  with  total 
displacement  at  or  above  225  cc. 

Class  III  means  relating  to  handheld 
engines  with  total  displacement  below 
20  cc. 

Class  IV  means  relating  to  handheld 
engines  with  total  displacement  at  or 
above  20  cc  but  below  50  cc. 

Class  V  means  relating  to  handheld 
engines  with  total  displacement  at  or 
above  50  cc. 

Clean  Air  Act  means  the  Clean  Air 
Act,  as  amended,  42  U.S.C.  7401-7671q. 

Cold-weather  equipment  is  limited  to 
the  following  types  of  handheld 
equipment:  chainsaws,  cut-off  saws, 
clearing  saws,  brush  cutters  with 
engines  at  or  above  40cc,  commercial 
earth  and  wood  drills,  and  ice  augers. 
This  includes  earth  augers  if  they  are 
also  marketed  as  ice  augers. 


Crankcase  emissions  means  airborne 
substances  emitted  to  the  atmosphere 
from  any  part  of  the  engine  crankcase’s 
ventilation  or  lubrication  systems.  The 
crankcase  is  the  housing  for  the 
crankshaft  and  other  related  internal 
parts. 

Critical  emission-related  component 
means  any  of  the  following  components: 

(1)  Electronic  control  units, 
aftertreatment  devices,  fuel-metering 
components,  EGR-system  components, 
crankcase-ventilation  valves,  all 
components  related  to  charge-air 
compression  and  cooling,  air  filters, 
spark  plugs,  and  all  sensors  and 
actuators  associated  with  any  of  these 
components. 

(2)  Any  other  component  whose 
primary  purpose  is  to  reduce  emissions. 

Date  of  manufacture  has  the  meaning 
given  in  40  CFR  1068.30. 

Days  means  calendar  days  unless 
otherwise  specified.  For  example,  when 
we  specify  working  days  we  mean 
calendar  days,  excluding  weekends  and 
U.S.  national  holidays. 

Designated  Compliance  Officer  means 
the  Manager,  Heavy-Duty  and  Nonroad 
Engine  Group  (6405— J),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460. 

Designated  Enforcement  Officer 
means  the  Director,  Air  Enforcement 
Division  (2242A),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW., Washington,  DC  20460. 

Deteriorated  emission  level  means  the 
emission  level  that  results  from 
applying  the  appropriate  deterioration 
factor  to  the  official  emission  result  of 
the  emission-data  engine. 

Deterioration  factor  means  the 
relationship  between  emissions  at  the 
end  of  useful  life  and  emissions  at  the 
low-hour  test  point  (see  §§  1054.240  and 
1054.245),  expressed  in  one  of  the 
following  ways: 

(1)  For  multiplicative  deterioration 
factors,  the  ratio  of  emissions  at  the  end 
of  useful  life  to  emissions  at  the  low- 
hour  test  point. 

(2)  For  additive  deterioration  factors, 
the  difference  between  emissions,  at  the 
end  of  useful  life  and  emissions  at  the 
low-hour  test  point. 

Discrete-mode  means  relating  to  the 
discrete-mode  type  of  steady-state  test 
described  in  §  1054.505. 

Displacement  has  the  meaning  given 
in  §1054.140. 

Dry  weight  means  the  weight  of  the 
equipment  as  sold  without  fuel,  oil,  or 
engine  coolant. 

Dual-fuel  engine  means  an  engine 
designed  for  operation  on  two  different 
fuels  but  not  on  a  continuous  mixture  of 
those  fuels. 
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Emission  control  system  means  any 
device,  system,  or  element  of  design  that 
controls  or  reduces  the  emissions  of 
regulated  pollutants  from  an  engine. 

Emission-data  engine  means  an 
engine  that  is  tested  for  certification. 

This  includes  engines  tested  to  establish 
deterioration  factors. 

Emission-data  equipment  means  an 
engine,  piece  of  equipment,  or  fuel 
system  component  that  is  tested  for 
certification.  This  includes  units  tested 
to  establish  deterioration  factors. 

Emission  family  has  the  meaning 
given  in  §  1054.230.  We  may  refer  to 
emission  families  as  “engine  families” 
where  provisions  relate  only  to  exhaust 
emissions  from  engines. 

Emission-related  maintenance  means 
maintenance  that  substantially  affects 
emissions  or  is  likely  to  substantially 
affect  emission  deterioration. 

Engine  has  the  meaning  given  in  40 
CFR  1068.30.  This  includes  complete 
and  partially  complete  engines. 

Engine  configuration  means  a  unique 
combination  of  engine  hardware  and 
calibration  within  an  emission  family. 
Engines  within  a  single  engine 
configuration  differ  only  with  respect  to 
normal  production  variability. 

Engine  manufacturer  means  the 
manufacturer  of-  the  engine.  See  the 
definition  of  “manufacturer”  in  this 
section. 

Equipment  means  any  mechanical 
device  commonly  known  as  equipment, 
including  vehicles.  If  the  equipment  has 
an  installed  engine,  the  term  equipment 
includes  the  installed  engine  and  fuel 
system  components. 

Equipment  manufacturer  means  a 
manufacturer  of  nonroad  equipment.  All 
nonroad  equipment  manufacturing 
entities  under  the  control  of  the  same 
person  are  considered  to  be  a  single 
nonroad  equipment  manufacturer. 

(Note:  In  §  1054.626.  the  term 
“equipment  manufacturer”  has  a 
narrower  meaning  that  applies  only  to 
that  section.). 

Evaporative  means  relating  to  fuel 
emissions  controlled  by  40  CFR  part 
1060.  This  generally  includes  emissions 
that  result  from  permeation  of  fuel 
through  the  fuel-system  materials  or 
from  ventilation  of  the  fuel  system. 

Excluded  means  relating  to  an  engine 
that  either: 

(1)  Has  been  determined  not  to  be  a 
nonroad  engine,  as  specified  in  40  CFR 
1068.30;  or 

(2)  Is  a  nonroad  engine  that,  according 
to  §  1054.5,  is  not  subject  to  this  part 
1054. 

Exempted  has  the  meaning  given  in 
40  CFR  1068.30. 

Exhaust-gas  recirculation  (EGR) 
means  a  technology  that  reduces 


emissions  by  routing  exhaust  gases  that 
had  been  exhausted  from  the 
combustion  chamber(s)  back  into  the 
engine  to  be  mixed  with  incoming  air 
before  or  during  combustion.  The  use  of 
valve  timing  to  increase  the  amount  of 
residual  exhaust  gas  in  the  combustion 
chamber(s)  that  is  mixed  with  incoming 
air  before  or  during  combustion  is  not 
considered  exhaust-gas  recirculation  for 
the  purposes  of  this  part. 

Family  emission  limit  (FEL)  means  an 
emission  level  declared  by  the 
manufacturer  to  serve  in  place  of  an 
otherwise  applicable  emission  standard 
under  the  ABT  program  in  subpart  H  of 
this  part.  The  family  emission  limit 
must  be  expressed  to  the  same  number 
of  decimal  places  as  the  emission 
standard  it  replaces.  The  family 
emission  limit  serves  as  the  emission 
standard  for  the  engine  family  (exhaust) 
or  emission  family  (evaporative)  with 
respect  to  all  required  testing. 

Flexible-fuel  engine  means  an  engine 
designed  for  operation  on  any  mixture 
of  two  or  more  different  fuels. 

Fuel  line  means  hose  or  tubing 
designed  to  contain  liquid  fuel 
(including  molded  hose  or  tubing).  This 
does  not  include  any  of  the  following: 

(1)  Fuel  tank  vent  lines. 

(2)  Segments  of  hose  or  tubing  whose 
external  surface  is  normally  exposed  to 
liquid  fuel  inside  the  fuel  tank. 

(3)  Hose  or  tubing  designed  to  return 
unused  fuel  from  the  carburetor  to  the 
fuel  tank  for  handheld  engines. 

(4)  Primer  bulbs  that  contain  liquid 
fuel  only  for  priming  the  engine  before 
starting. 

Fuel  system  means  all  components 
involved  in  transporting,  metering,  and 
mixing  the  fuel  from  the  fuel  tank  to  the 
combustion  chamber(s),  including  the 
fuel  tank,  fuel  tank  cap,  fuel  pump,  fuel 
filters,  fuel  lines,  carburetor  or  fuel- 
injection  components,  and  all  fuel- 
system  vents. 

Fuel  type  means  a  general  category  of 
fuels  such  as  gasoline  or  natural  gas. 
There  tan  be  multiple  grades  within  a 
single  fuel  type,  such  as  low- 
temperature  or  all-season  gasoline. 

Good  engineering  judgment  has  the 
meaning  given  in  40  CFR  1068.30.  See 
40  CFR  1068.5  for  the  administrative 
process  we  use  to  evaluate  good 
engineering  judgment. 

Handheld  means  relating  to 
equipment  that  meets  any  of  the 
following  criteria: 

(1)  It  is  carried  by  the  operator 
throughout  the  performance  of  its 
intended  function. 

(2)  It  is  designed  to  operate  multi- 
positionally,  such  as  upside  down  or 
sideways,  to  complete  its  intended 
function. 


(3)  It  has  a  combined  engine  and 
equipment  dry  weight  under  16.0 
kilograms,  has  no  more  than  two 
wheels,  and  at  least  one  of  the  following 
attributes  is  also  present: 

(i)  The  operator  provides  support  or 
carries  the  equipment  throughout  the 
performance  of  its  intended  function. 
Carry  means  to  completely  bear  the 
weight  of  the  equipment,  including  the 
engine.  Support  means  to  hold  a  piece 
of  equipment  in  position  to  prevent  it 
from  falling,  slipping,  or  sinking, 
without  carrying  it. 

(ii)  The  operator  provides  support  or 
attitudinal  control  for  the  equipment 
throughout  the  performance  of  its 
intended  function.  Attitudinal  control 
involves  regulating  the  horizontal  or 
vertical  position  of  the  equipment. 

(4)  It  is  an  auger  with  a  combined 
engine  and  equipment  dry  weight  under 
22.0  kilograms. 

(5)  It  is  used  in  a  recreational 
application  with  a  combined  total 
vehicle  dry  weight  under  20.0 
kilograms.  Note  that  snowmobiles, 
offroad  motorcycles,  and  all-terrain 
vehicles  are  regulated  under  40  CFR 
part  1051  and  marine  vessels  are 
regulated  under  40  CFR  part  1045. 

(6)  It  is  a  hand-supported  jackhammer 
or  rammer/ compactor.  This  does  not 
include  equipment  that  can  remain 
upright  without  operator  support,  such 
as  a  plate  compactor. 

Hydrocarbon  (HC)  means  the 
hydrocarbon  group  on  which  the 
emission  standards  are  based  for  each 
fuel  type,  as  described  in  subpart  B  of 
this  part. 

Identification  number  means  a  unique 
specification  (for  example,  a  model 
number/ serial  number  combination) 
that  allows  someone  to  distinguish  a 
particular  engine  from  other  similar 
engines. 

Integrated  equipment  manufacturer 
means  an  equipment  manufacturer  that 
also  manufactures  the  engines  for  its 
equipment.  Equipment  manufacturers 
that  manufacture  the  engines  for  some 
but  not  all  of  their  equipment  are 
considered  to  be  integrated 
manufacturers  for  that  equipment  using 
the  manufacturer’s  own  engines. 

Intermediate-speed  equipment  means 
nonhandheld  equipment  in  which  the 
installed  engine  is  intended  for 
operation  at  speeds  substantially  below 
3600  rpm. 

Low-hour  means  relating  to  an  engine 
that  is  considered  to  have  stabilized 
emissions  and  represents  the 
undeteriorated  emission  level.  A  low- 
hour  engine  typically  operates  no  more 
than  a  few  hours  beyond  the  minimum 
stabilization  period.  However,  a  low- 
hour  engine  could  have  more  hours  as 
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long  as  emissions  remain  stable.  In  the 
absence  of  other  information,  a  low- 
hour  engine  with  a  useful  life  of  300 
hours  or  less  would  generally  have 
operated  no  more  than  15  hours  and  a 
low-hour  engine  with  a  longer  useful 
life  would  generally  have  operated  no 
more  than  24  hours. 

Manufacture  means  the  physical  and 
engineering  process  of  designing, 
constructing,  and  assembling  an  engine 
or  piece  of  equipment. 

Manufacturer  has  the  meaning  given 
in  section  216(1)  of  the  Clean  Air  Act 
(42  U.S.C.  7550(1)).  In  general,  this  term 
includes  any  person  who  manufactures 
an  engine,  vehicle,  vessel,  or  piece  of 
equipment  for  sale  in  the  United  States 
or  otherwise  introduces  a  new  nonroad 
engine  or  piece  of  equipment  into  U.S. 
commerce.  This  includes  importers  who 
import  engines,  equipment,  or  vehicles 
for  resale,  but  not  dealers.  All 
manufacturing  entities  under  the  control 
of  the  same  person  are  considered  to  be 
a  single  manufacturer. 

Marine  engine  means  a  nonroad 
engine  that  is  installed  or  intended  to  be 
installed  on  a  vessel.  There  are  two 
kinds  of  marine  engines: 

(1)  Propulsion  marine  engine  means  a 
marine  engine  that  moves  a  vessel 
through  the  water  or  directs  the  vessel’s 
movement. 

(2)  Auxiliary  marine  engine  means  a 
marine  engine  not  used  for  propulsion. 
This  includes  a  portable  auxiliary 
marine  engine  only  if  its  fueling, 
cooling,  or  exhaust  system  is  an  integral 
part  of  the  vessel. 

Marine  generator  engine  means  an 
auxiliary  marine  engine  used  primarily 
to  operate  an  electrical  generator  or 
alternator  to  produce  electric  power. 

Marine  vessel  has  the  meaning  given 
in  1  U.S.C.  3,  except  that  it  does  not 
include  amphibious  vehicles.  The 
definition  in  1  U.S.C.  3  very  broadly 
includes  every  craft  capable  of  being 
used  as  a  means  of  transportation  on 
water. 

Maximum  engine  power  has  the 
meaning  given  in  §  1054.140. 

Maximum  test  torque  has  the  meaning 
given  in  40  CFR  1065.1001. 

Model  year  has  the  meaning  given  in 
40  CFR  part  1060  for  equipment  and 
means  one  of  the  following  things  for 
engines: 

(1)  For  freshly  manufactured  engines 
(see  definition  of  “new  nonroad 
engine,”  paragraph  (1)),  model  year 
means  your  annual  new  model 
production  period.  This  must  include 
January  1  of  the  calendar  year  for  which 
the  model  year  is  named.  It  may  not 
begin  before  January  2  of  the  previous 
calendar  year  and  it  must  end  by 
December  31  of  the  named  calendar 


year.  For  seasonal  production  periods 
not  including  January  1,  model  year 
means  the  calendar  year  in  which  the 
production  occurs,  unless  you  choose  to 
certify  the  applicable  emission  family 
with  the  following  model  year.  For 
example,  if  your  production  period  is 
June  1,  2010  through  November  30, 

2010,  your  model  year  would  be  2010 
unless  you  choose  to  certify  the 
emission  family  for  model  year  2011. 

(2)  For  an  engine  that  is  converted  to 
a  nonroad  engine  after  being  placed  into 
service  as  a  stationary  engine,  or  being 
certified  and  placed  into  service  as  a 
motor  vehicle  engine,  model  year  means 
the  calendar  year  in  which  the  engine 
was  originally  produced.  For  a  motor 
vehicle  engine  that  is  converted  to  be  a 
nonroad  engine  without  having  been 
certified,  model  year  means  the  calendar 
year  in  which  the  engine  becomes  a  new 
nonroad  engine.  (See  definition  of  “new 
nonroad  engine,”  paragraph  (2).) 

(3)  For  a  nonroad  engine  excluded 
under  §  1054.5  that  is  later  converted  to 
operate  in  an  application  that  is  not 
excluded,  model  year  means  the 
calendar  year  in  which  the  engine  was  ■ 
originally  produced  (see  definition  of 
“new  nonroad  engine,”  paragraph  (3)). 

(4)  For  engines  that  are  not  freshly 
manufactured  but  are  installed  in  new 
nonroad  equipment,  model  year  means 
the  calendar  year  in  which  the  engine  is 
installed  in  the  new  nonroad  equipment 
(see  definition  of  “new  nonroad 
engine,”  paragraph  (4)). 

(5)  For  imported  engines: 

(i)  For  imported  engines  described  in 
paragraph  (5)(i)  of  the  definition  of 
“new  nonroad  engine,”  model  year  has 
the  meaning  given  in  paragraphs  (1) 
through  (4)  of  this  definition. 

(ii)  For  imported  engines  described  in 
paragraph  (5)(ii)  of  the  definition  of 
“new  nonroad  engine,”  model  year 
means  the  calendar  year  in  which  the 
engine  is  assembled  in  its  final  certified 
•configuration. 

(iii)  For  imported  engines  described 
in  paragraph  (5)(iii)  of  the  definition  of 
“new  nonroad  engine,”  model  year 
means  the  calendar  year  in  which  the 
engine  is  assembled  in  its  imported 
configuration,  unless  specified 
otherwise  in  this  part  or  in  40  CFR  part 
1068. 

Motor  vehicle  has  the  meaning  given 
in  40  CFR  85.1703(a). 

New  nonroad  engine  means  any  of  the 
following  things: 

(1)  A  freshly  manufactured  nonroad 
engine  for  which  the  ultimate  purchaser 
has  never  received  the  equitable  or  legal 
title.  This  kind  of  engine  might 
commonly  be  thought  of  as  “brand 
new.”  In  the  case  of  this  paragraph  (1), 
the  engine  is  new  from  the  time  it  is 


produced  until  the  ultimate  purchaser 
receives  the  title  or  the  product  is 
placed  into  service,  whichever  comes 
first. 

(2)  An  engine  originally  manufactured 
as  a  motor  vehicle  engine  or  a  stationary 
engine  that  is  later  used  or  intended  to 
be  used  in  a  piece  of  nonroad 
equipment.  In  this  case,  the  engine  is  no 
longer  a  motor  vehicle  or  stationary 
engine  and  becomes  a  “new  nonroad 
engine.”  The  engine  is  no  longer  new 
when  it  is  placed  into  nonroad  service. 
This  paragraph  (2)  applies  if  a  motor 
vehicle  engine  or  a  stationary  engine  is 
installed  in  nonroad  equipment,  or  if  a 
motor  vehicle  or  a  piece  of  stationary 
equipment  is  modified  (or  moved)  to 
become  nonroad  equipment. 

(3)  A  nonroad  engine  that  has  been 
previously  placed  into  service  in  an 
application  we  exclude  under  §  1054.5, 
when  that  engine  is  installed  in  a  piece 
of  equipment  that  is  covered  by  this  part 
1054.  The  engine  is  no  longer  new  when 
it  is  placed  into  nonroad  service  covered 
by  this  part  1054.  For  example,  this 
would  apply  to  a  marine-propulsion 
engine  that  is  no  longer  used  in  a 
marine  vessel  but  is  instead  installed  in 
a  piece  of  nonroad  equipment  subject  to 
the  provisions  of  this  part. 

(4)  An  engine  not  covered  by 
paragraphs  (1)  through  (3)  of  this 
definition  that  is  intended  to  be 
installed  in  new  nonroad  equipment. 
This  generally  includes  installation  of 
used  engines  in  new  equipment.  The 
engine  is  no  longer  new  when  the 
ultimate  purchaser  receives  a  title  for 
the  equipment  or  the  product  is  placed 
into  service,  whichever  comes  first. 

(5)  An  imported  nonroad  engine, 
subject  to  the  following  provisions: 

(i)  An  imported  nonroad  engine 
covered  by  a  certificate  of  conformity 
issued  under  this  part  that  meets  the 
criteria  of  one  or  more  of  paragraphs  (1) 
through  (4)  of  this  definition,  where  the 
original  engine  manufacturer  holds  the 
certificate,  is  new  as  defined  by  those 
applicable  paragraphs. 

(ii)  An  imported  engine  that  will  be 
covered  by  a  certificate  of  conformity 
issued  under  this  part,  where  someone 
other  than  the  original  engine 
manufacturer  holds  the  certificate  (such 
as  when  the  engine  is  modified  after  its 
initial  assembly),  is  a  new  nonroad 
engine  when  it  is  imported.  It  is  no 
longer  new  when  the  ultimate  purchaser 
receives  a  title  for  the  engine  or  it  is 
placed  into  service,  whichever  comes 
first. 

(iii)  An  imported  nonroad  engine  that 
is  not  covered  by  a  certificate  of 
conformity  issued  under  this  part  at  the 
time  of  importation  is  new.  This 
addresses  uncertified  engines  and 
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equipment  initially  placed  into  service 
that  someone  seeks  to  import  into  the 
United  States.  Importation  of  this  kind 
of  engine  (or  equipment  containing  such 
an  engine)  is  generally  prohibited  by  40 
CFR  part  1068.  However,  the 
importation  of  such  an  engine  is  not 
prohibited  if  the  engine  has  a  model 
year  before  1997,  since  it  is  not  subject 
to  standards. 

New  nonroad  equipment  means  either 
of  the  following  things: 

(1)  A  nonroad  piece  of  equipment  for 
which  the  ultimate  purchaser  has  never 
received  the  equitable  or  legal  title.  The 
product  is  no  longer  new  when  the 
ultimate  purchaser  receives  this  title  or 
the  product  is  placed  into  service, 
whichever  comes  first. 

(2)  A  nonroad  piece  of  equipment 
with  an  engine  that  becomes  new  while 
installed  in  the  equipment.  For  example 
a  complete  piece  of  equipment  that  was 
imported  without  being  covered  by  a 
certificate  of  conformity  would  be  new 
nonroad  equipment  because  the  engine 
would  be  considered  to  be  new  at  the 
time  of  importation. 

Noncompliant  engine  or 
noncompliant  equipment  means  an 
engine  or  equipment  that  was  originally 
covered  by  a  certificate  of  conformity 
but  is  not  in  the  certified  configuration 
or  otherwise  does  not  comply  with  the 
conditions  of  the  certificate. 

Nonconforming  engine  or 
nonconforming  equipment  means  an 
engine  or  equipment  not  covered  by  a 
certificate  of  conformity  that  would 
otherwise  be  subject  to  emission 
standards. 

Nonhandheld  means  relating  to  an 
engine  (or  equipment)  subject  to  the 
standards  of  this  part  that  is  not  a 
handheld  engine  (or  equipment). 

Nonintegrated  equipment 
manufacturer  means  an  equipment 
manufacturer  that  is  not  an  integrated 
equipment  manufacturer.  Equipment 
manufacturers  that  manufacture  the 
engines  for  some  but  not  all  of  their 
equipment  are  considered  to  be 
nonintegrated  manufacturers  for  that 
equipment  using  a  different  engine 
manufacturer’s  engines. 

Nonmethane  hydrocarbon  has  the 
meaning  given  in  40  CFR  1065.1001. 
This  generally  means  the  difference 
between  the  emitted  mass  of  total 
hydrocarbons  and  the  emitted  mass  of 
methane. 

Nonroad  means  relating  to  nonroad 
engines  or  equipment  that  includes 
nonroad  engines. 

Nonroad  engine  has  the  meaning 
given  in  40  CFR  1068.30.  In  general  this 
means  all  internal-combustion  engines 
except  motor  vehicle  engines,  stationary 


engines,  engines  used  solely  for 
competition,  or  engines  used  in  aircraft. 

Official  emission  result  means  the 
measured  emission  rate  for  an  emission- 
data  engine  on  a  given  duty  cycle  before 
the  application  of  any  deterioration 
factor. 

Overhead  valve  means  relating  to  a 
four-stroke  spark-ignition  engine  in 
which  the  intake  and  exhaust  valves  are 
located  above  the  combustion  chamber 
within  the  cylinder  head.  Such  engines 
are  sometimes  referred  to  as  “valve-in¬ 
head”  engines. 

Owners  manual  means  a  document  or 
collection  of  documents  prepared  by  the 
engine  manufacturer  for  the  owner  or 
operator  to  describe  appropriate  engine 
maintenance,  applicable  warranties,  and 
any  other  information  related  to 
operating  or  keeping  the  engine.  The 
owners  manual  is  typically  provided  to 
the  ultimate  purchaser  at  the  time  of 
sale.  The  owners  manual  may  be  in 
paper  or  electronic  format. 

Oxides  of  nitrogen  has  the  meaning 
given  in  40  CFR  part  1065.1001 

Percent  has  the  meaning  given  in  40 
CFR  1065.1001. 

Permeation  emissions  means  fuel  that 
escapes  from  the  fuel  system  by 
diffusing  through  the  walls  of  fuel- 
system  components. 

Phase  1  means  relating  to  the  Phase 

1  emission  standards  described  in  40 
CFR  90.103. 

Phase  2  means  relating  to  the  Phase 

2  emission  standards  described  in  40 
CFR  90.103. 

Phase  3  means  relating  to  the  Phase 

3  exhaust  emission  standards  described 
in  §1054.105. 

Placed  into  service  means  put  into 
initial  use  for  its  intended  purpose. 

Pressurized  oil  system  means  a  system 
designed  to  deliver  lubricating  oil  to 
internal  engine  components,  including  a 
step  to  circulate  oil  through  a  filter. 

Ramped-modal  means  relating  to  the 
ramped-modal  type  of  steady-state  test 
described  in  §  1054.505. 

Rated-speed  equipment  means 
nonhandheld  equipment  in  which  the 
installed  engine  is  intended  for 
operation  at  a  rated  speed  that  is 
nominally  3600  rpm  or  higher. 

Recreational  application  means  an 
application  in  which  a  vehicle  is  ridden 
primarily  for  pleasure.  Note  that  engines 
used  in  reduced-scale  model  vehicles 
that  cannot  be  ridden  (such  as  model 
airplanes)  are  excluded  from  this  part 
under  §  1054.5. 

Relating  to  as  used  in  this  section 
means  relating  to  something  in  a 
specific,  direct  manner.  This  expression 
is  used  in  this  section  only  to  define 
terms  as  adjectives  and  not  to  broaden 
the  meaning  of  the  terms. 


Revoke  has  the  meaning  given  in  40 
CFR  1068.30.  In  general  this  means  to 
terminate  the  certificate  or  an 
exemption  for  an  engine  family. 

Round  has  the  meaning  given  in  40 
CFR  1065.1001. 

Running  loss  emissions  has  the 
meaning  given  in  40  CFR  1060.801. 

Scheduled  maintenance  means 
adjusting,  repairing,  removing, 
disassembling,  cleaning,  or  replacing 
components  or  systems  periodically  to 
keep  a  part  or  system  from  failing, 
malfunctioning,  or  wearing  prematurely. 
It  also  may  mean  actions  you  expect  are 
necessary  to  correct  an  overt  indication 
of  failure  or  malfunction  for  which 
periodic  maintenance  is  not 
appropriate. 

Side  valve  means  relating  to  a  four- 
stroke  spark-ignition  engine  in  which 
the  intake  and  exhaust  valves  are 
located  to  the  side  of  the  cylinder,  not 
within  the  cylinder  head.  Such  engines 
are  sometimes  referred  to  as  “L-head” 
engines. 

Small-volume  emission  family  means 
one  of  the  following: 

(1)  For  requirements  related  to 
exhaust  emissions  for  nonhandheld 
engines  and  to  exhaust  and  evaporative 
emissions  for  handheld  engines,  small- 
volume  emission  family  means  any 
emission  family  whose  U.S. -directed 
production  volume  in  a  given  model 
year  is  projected  at  the  time  of 
certification  to  be  no  more  than  5,000 
engines. 

(2)  For  requirements  related  to 
evaporative  emissions  for  nonhandheld 
equipment,  small-volume  emission 
family  means  any  equipment 
manufacturer’s  U.S. -directed  production 
volume  for  identical  fuel  tank  is 
projected  at  the  time  of  certification  to 
be  no  more  than  5,000  units.  Tanks  are 
-generally  considered  identical  if  they 
are  produced  under  a  single  part 
number  to  conform  to  a  single  design  or 
blueprint.  Tanks  should  be  considered 
identical  if  they  differ  only  with  respect 
to  production  variability,' post¬ 
production  changes  (such  as  different 
fittings  or  grommets),  supplier,  color,  or 
other  extraneous  design  variables. 

Small-volume  engine  manufacturer 
means  one  of  the  following: 

(1)  For  handheld  engines,  an  engine 
manufacturer  that  had  U.S. -directed 
production  volume  of  handheld  engines 
of  no  more  than  25,000  handheld 
engines  in  any  calendar  year.  For 
manufacturers  owned  by  a  parent 
company,  this  production  limit  applies 
to  the  production  of  the  parent  company 
and  all  its  subsidiaries. 

(2)  For  nonhandheld  engines,  an 
engine  manufacturer  that  had  U.S.- 
directed  production  volume  of  no  more 
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than  10.000  nonhandheld  engines  in 
any  calendar  year.  For  manufacturers 
owned  by  a  parent  company,  this 
production  limit  applies  to  the  • 
production  of  the  parent  company  and 
all  its  subsidiaries. 

(3)  An  engine  manufacturer  that  we 
designate  to  be  a  small-volume  engine 
manufacturer  under  §  1054.635. 

Small-volume  equipment 
manufacturer  means  one  of  the 
following: 

(1)  For  handheld  equipment,  an 
equipment  manufacturer  that  had  a 
U.S. -directed  production  volume  of  no 
more  than  25,000  pieces  of  handheld 
equipment  in  any  calendar  year.  For 
manufacturers  owned  by  a  parent 
company,  this  production  limit  applies 
to  the  production  of  the  parent  company 
and  all  its  subsidiaries. 

(2)  For  nonhandheld  equipment,  an 
equipment  manufacturer  with  annual 
U.S. -directed  production  volumes  of  no 
more  than  5,000  pieces  of  nonhandheld 
equipment  in  2007,  2008,  and  2009.  For 
manufacturers  owned  by  a  parent 
company,  this  production  limit  applies 
to  the  production  of  the  parent  company 
and  all  its  subsidiaries. 

(3)  An  equipment  manufacturer  that 
we  designate  to  be  a  small-volume 
equipment  manufacturer  under 
§1054.635. 

Snowthrower  engine  means  an  engine 
used  exclusively  to  power 
snowthrowers. 

Spark-ignition  means  relating  to  a 
gasoline-fueled  engine  or  any  other  type 
of  engine  with  a  spark  plug  (or  other 
sparking  device)  and  with  operating 
characteristics  significantly  similar  to 
the  theoretical  Otto  combustion  cycle. 
Spark-ignition  engines  usually  use  a 
throttle  to  regulate  intake  air  flow  to 
control  power  during  normal  operation. 

Steady-state  means  relating  to 
emission  tests  in  which  engine  speed 
and  load  are  held  at  a  finite  set  of 
essentially  constant  values.  Steady-state 
tests  are  either  discrete-mode  tests  or 
ramped-modal  tests. 

Structurally  integrated  nylon  fuel  tank 
has  the  meaning  given  in  40  CFR 
1060.801. 

Subchapter  U  means  the  portion  of 
the  Code  of  Federal  Regulations 
including  40  CFR  parts  1000  through 
1299. 

Suspend  has  the  meaning  given  in  40 
CFR  1068.30.  In  general  this  means  to 
temporarily  discontinue  the  certificate 
or  an  exemption  for  an  engine  family. 

Test  engine  means  an  engine  in  a  test 
sample. 

Test  sample  means  the  collection  of 
engines  selected  from  the  population  of 
an  emission  family  for  emission  testing. 
This  may  include  testing  for 


certification,  production-line  testing,  or 
in-use  testing. 

Tethered  gas  cap  means  a  gas  cap  that 
is  loosely  but  permanently  connected  to 
the  fuel  tank. 

Thermal  reactor  means  a  hot  surface 
in  the  engine  exhaust  system  that  has 
the  effect  of  significantly  lowering 
emissions  of  one  or  more  regulated 
pollutants.  Hot  surfaces  that  have  an 
inconsequential  effect  on  emissions  are 
not  thermal  reactors. 

Total  hydrocarbon  has  the  meaning 
given  in  40  CFR  1065.1001.  This 
generally  means  the  combined  mass  of 
organic  compounds  measured  by  the 
specified  procedure  for  measuring  total 
hydrocarbon,  expressed  as  a 
hydrocarbon  with  a  hydrogen-to-carbon 
mass  ratio  of  1.85:1. 

Total  hydrocarbon  equivalent  has  the 
meaning  given  in  40  CFR  1065.1001. 
This  generally  means  the  sum  of  the 
carbon  mass  contributions  of  non- 
oxygenated  hydrocarbons,  alcohols  and 
aldehydes,  or  other  organic  compounds 
that  are  measured  separately  as 
contained  in  a  gas  sample,  expressed  as 
exhaust  hydrocarbon  from  petroleum- 
fueled  engines.  The  hydrogen-to-carbon 
ratio  of  the  equivalent  hydrocarbon  is 
1.85:1. 

Ultimate  purchaser  means,  with 
respect  to  any  new  nonroad  equipment 
or  new  nonroad  engine,  the  first  person 
who  in  good  faith  purchases  such  new 
nonroad  equipment  or  new  nonroad 
engine  for  purposes  other  than  resale. 

United  States  has  the  meaning  given 
in  40  CFR  1068.30. 

Upcoming  model  year  for  an  emission 
family  means  the  model  year  after  the 
one  currently  in  production. 

U.S. -directed  production  volume 
means  the  number  of  engine  or 
equipment  units,  subject  to  the 
requirements  of  this  part,  produced  by 
a  manufacturer  for  which  the 
manufacturer  has  a  reasonable 
assurance  that  sale  was  or  will  be  made 
to  ultimate  purchasers  in  the  United 
States. 

Useful  life  means  the  period  during 
which  the  engine  and  equipment  are 
designed  to  properly  function  in  terms 
of  power  output  and  intended  function, 
without  being  remanufactured,  specified 
as  a  number  of  hours  of  operation  or 
calendar  years,  whichever  comes  first.  It 
is  the  period  during  which  a  nonroad 
engine  is  required  to  comply  with  all 
applicable  emission  standards.  See,  for 
example,  §§  1054.107,  1054.110,  and 
1054.112.  If  an  engine  has  no  hour 
meter,  the  specified  number  of  hours 
does  not  limit  the  period  during  which 
an  in-use  engine  is  required  to  comply 
with  emission  standards  unless  the 


degree  of  service  accumulation  can  be 
verified  separately. 

Variable-speed  engine  means  an 
engine  that  is  not  a  constant-speed 
engine. 

Vessel  means  marine  vessel. 

Void  has  the  meaning  given  in  40  CFR 
1068.30.  In  general  this  means  to 
invalidate  a  certificate  or  an  exemption 
both  retroactively  and  prospectively. 

Volatile  liquid  fuel  means  any  fuel 
other  than  diesel  or  biodiesel  that  is  a 
liquid  at  atmospheric  pressure  and  has 
a  Reid  Vapor  Pressure  higher  than  2.0 
pounds  per  square  inch. 

We  (us,  our)  means  the  Administrator 
of  the  Environmental  Protection  Agency 
and  any  authorized  representatives. 

Wide-open  throttle  means  maximum 
throttle  opening. 

Wintertime  engine  means  an  engine 
used  exclusively  to  power  equipment 
that  is  used  only  in  wintertime,  such  as 
snowthrowers  and  ice  augers. 

§  1 054.805  What  symbols,  acronyms,  and 
abbreviations  does  this  part  use? 

The  following  symbols,  acronyms, 
and  abbreviations  apply  to  this  part: 

ABT  Averaging,  banking,  and  trading, 
cc  cubic  centimeters. 

CFR  Code  of  Federal  Regulations. 

CH4  methane. 

CO  carbon  monoxide. 

CO2  carbon  dioxide. 

EPA  Environmental  Protection 
Agency. 

FEL  Family  Emission  Limit, 
g  gram. 

HC  hydrocarbon, 
hr  hour. 
kPa  kilopascals. 
kW  kilowatts. 

N20  nitrous  oxide. 

NMHC  nonmethane  hydrocarbons. 
NOx  oxides  of  nitrogen  (NO  and  NO2). 
psig  pounds  per  square  inch  of  gauge 
pressure. 

RPM  revolutions  per  minute. 

THC  total  hydrocarbon. 

THCE  total  hydrocarbon  equivalent. 
U.S.C.  United  States  Code. 

§  1 054.81 5  What  provisions  apply  to 
confidential  information? 

(a)  Clearly  show  what  you  consider 
confidential  by  marking,  circling, 
bracketing,  stamping,  or  some  other 
method. 

(b)  We  will  store  your  confidential 
information  as  described  in  40  CFR  part 
2.  Also,  we  will  disclose  it  only  as 
specified  in  40  CFR  part  2.  This  applies 
both  to  any  information  you  send  us  and 
to  any  information  we  collect  from 
inspections,  audits,  or  other  site  visits. 

(c)  If  you  send  us  a  second  copy 
without  the  confidential  information, 
we  will  assume  it  contains  nothing 
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confidential  whenever  we  need  to 
release  information  from  it. 

(d)  If  you  send  us  information  without 
claiming  it  is  confidential,  we  may  make 
it  available  to  the  public  without  further 
notice  to  you,  as  described  in  40  CFR 
2.204. 

§1054.820  How  do  I  request  a  hearing? 

(a)  You  may  request  a  hearing  under 
certain  circumstances  as  described 
elsewhere  in  this  part.  To  do  this,  you 
must  file  a  written  request,  including  a 
description  of  your  objection  and  any 
supporting  data,  within  30  days  after  we 
make  a  decision. 

(b)  For  a  hearing  you  request  under 
the  provisions  of  this  part,  we  will 
approve  your  request  if  we  find  that 
your  request  raises  a  substantial  factual 
issue. 

(c)  If  we  agree  to  hold  a  hearing,  we 
will  use  the  procedures  specified  in  40 
CFR  part  1068,  subpart  G. 

§  1054.825  What  reporting  and 
recordkeeping  requirements  apply  under 
this  part? 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  approves  the 
reporting  and  recordkeeping  specified 
in  the  applicable  regulations.  The 
following  items  illustrate  the  kind  of 
reporting  and  recordkeeping  we  require 
for  engines  and  equipment  regulated 
under  this  part: 

(а)  We  specify  the  following 
requirements  related  to  engine  and 
equipment  certification  in  this  part 
1054: 

(1)  In  §  1054.20  we  require  equipment 
manufacturers  to  label  their  equipment 
if  they  are  relying  on  component 
certification. 

(2)  In  §  1054.135  we  require  engine 
manufacturers  to  keep  certain  records 
related  to  duplicate  labels  sent  to 
equipment  manufacturers. 

(3)  In  §  1054.145  we  include  various 
reporting  and  recordkeeping 
requirements  related  to  interim 
provisions. 

(4)  In  subpart  C  of  this  part  we 
identify  a  wide  range  of  information 
required  to  certify  engines. 

(5)  In  §§  1054.345  and  1054.350  we 
specify  certain  records  related  to 
production-line  testing. 

(б)  [Reserved] 

(7)  In  subpart  G  of  this  part  we 
identify  several  reporting  and 
recordkeeping  items  for  making 
demonstrations  and  getting  approval 
related  to  various  special  compliance 
provisions. 

(8)  In  §§  1054.725,  1054.730,  and 
1054.735  we  specify  certain  records 
related  to  averaging,  banking,  and 
trading. 


(b)  We  specify  the  following 
requirements  related  to  equipment  and 
component  certification  in  40  CFR  part 
1060: 

(1)  In  40  CFR  1060.20  we  give  an 
overview  of  principles  for  reporting 
information. 

(2)  In  40  CFR  part  1060,  subpart  C,  we 
identify  a  wide  range  of  information 
required  to  certify  products. 

(3)  In  40  CFR  1060.301  we  require 
manufacturers  to  make  engines  or 
equipment  available  for  our  testing  if  we 
make  such  a  request. 

(4)  In  40  CFR  1060.505  we  specify 
information  needs  for  establishiijg 
various  changes  to  published  test 
procedures. 

(c)  We  specify  the  following 
requirements  related  to  testing  in  40 
CFR  part  1065: 

(1)  In  40  CFR  1065.2  we  give  an 
overview  of  principles  for  reporting 
information. 

(2)  In  40  CFR  1065.10  and  1065.12  we 
specify  information  needs  for 
establishing  various  changes  to 
published  test  procedures. 

(3)  In  40  CFR  1065.25  we  establish 
basic  guidelines  for  storing  test 
information. 

(4)  In  40  CFR  1065.695  we  identify 
data  that  may  be  appropriate  for 
collecting  during  testing  of  in-use 
engines  using  portable  analyzers. 

(d)  We  specify  the  following 
requirements  related  to  the  general 
compliance  provisions  in  40  CFR  part 
1068: 

(1)  In  40  CFR  1068.5  we  establish  a 
process  for  evaluating  good  engineering 
judgment  related  to  testing  and 
certification. 

(2)  In  40  CFR  1068.25  we  describe 
general  provisions  related  to  sending 
and  keeping  information. 

(3)  In  40  CFR  1068.27  we  require 
manufacturers  to  make  engines  available 
for  our  testing  or  inspection  if  we  make 
such  a  request. 

(4)  In  40  CFR  1068.105  we  require 
equipment  manufacturers  to  keep 
certain  records  related  to  duplicate 
labels  from  engine  manufacturers. 

(5)  In  40  CFR  1068.120  we  specify 
recordkeeping  related  to  rebuilding 
engines. 

(6)  In  40  CFR  part  1068,  subpart  C,  we 
identify  several  reporting  and 
recordkeeping  items  for  making 
demonstrations  and  getting  approval 
related  to  various  exemptions. 

(7)  In  40  CFR  part  1068,  subpart  D,  we 
identify  several  reporting  and 
recordkeeping  items  for  making 
demonstrations  and  getting  approval 
related  to  importing  engines. 

(8)  In  40  CFR  1068.450  and  1068.455 
we  specify  certain  records  related  to 


testing  production-line  engines  in  a 
selective  enforcement  audit. 

(9)  In  40  CFR  1068.501  we  specify 
certain  records  related  to  investigating 
and  reporting  emission-related  defects. 

(10)  In  40  CFR  1068.525  and  1068.530 
we  specify  certain  records  related  to 
recalling  nonconforming  engines. 

Appendix  I  to  Part  1054 — Summary  of 
Previous  Emission  Standards 

The  following  standards  apply  to  nonroad 
spark-ignition  engines  produced  before  the 
model  years  specified  in  §1054.1: 

(a)  Handheld  engines.  Phase  1  and  Phase 
2  standards  apply  for  handheld  engines  as 
specified  in  40  CFR  90.103  and  summarized 
in  the  following  tables: 


Table  1  to  Appendix  !— Phase  1 
Emission  Standards  for 
Handheld  Engines  (g/'kW-hr) a 


Engine  displacement 
class 

j  HC  1 

NOx  ! 

CO 

Class  III . 

!  295 

5.36 

805 

Class  IV  . 

241 

5.36 

805 

Class  V  . 

161 

5.36  | 

603 

a  Phase  1  standards  are  based  on  testing 
with  new  engines  only. 


Table  2  to  Appendix  I— Phase  2 
Emission  Standards  for 
Handheld  Engines  (g/kW-hr) a 


Engine  displacement  class 

HC+NOx 

CO 

Class  III  . 

, 

50 

805 

Class  IV  . 

50 

805 

Class  V  . 

72 

603 

aThe  standards  shown  are  the  fully  phased- 
in  standards.  See  40  CFR  90.103  for  stand¬ 
ards  that  applied  during  the  phase-in  period. 


(b)  Nonhandheld  engines.  Phase  1  and 
Phase  2  standards  apply  for 
nonhandheld  engines  as  specified  in  40 
CFR  90.103  and  summarized  in  the 
following  tables: 


Table  3  to  Appendix  I— Phase  1 
Emission  Standards  for 
Nonhandheld  Engines  (g/kW-hr) a 


Engine  displacement 
class 

HC+NOx 

CO 

Class  1  . 

16.1 

519 

Class  II  . 

13.4 

519 

a  Phase  1  standards  are  based  on  testing 
with  new  engines  only. 
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Table  4  to  Appendix  I— Phase  2 
Emission  Standards  for 
Nonhandheld  Engines  (g/kW-hr) 


Engine  dis¬ 
placement 
class 

HC+NOx 

NMHC+ 

NOx 

CO 

Class  l-A  ... 

50 

610 

Class  l-B  ... 

40 

37 

610 

Class  1 . 

16.1 

14.8 

610 

Class  II a  ... 

12.1 

11.3 

610 

aThe  Class  II  standards  shown  are  the  fully 
phased-in  standards.  See  40  CFR  90.103  for 
standards  that  applied  during  the  phase-in 
period. 

Appendix  II  to  Part  1054 — Duty  Cycles 
for  Laboratory  Testing 

(a)  Test  handheld  engines  with  the 
following  steady-state  duty  cycle: 


G3 

mode 

No. 

Engine 
speed  a 

Torque 
(per¬ 
cent)  b 

Weighting 

factors 

1  . 

Rated  speed 

100 

0.85 

2  . 

Warm  idle 

0 

0.15 

aTest  engines  at  the  specified  speeds  as 
described  in  §1054.505. 

bTest  engines  at  100  percent  torque  by  set¬ 
ting  operator  demand  to  maximum.  Control 
torque  during  idle  at  its  warm  idle  speed  as 
described  in  40  CFR  1065.510. 

(b)  Test  nonhandheld  engines  with  one  of 
the  following  steady-state  duty  cycles: 

(1)  The  following  duty  cycle  applies  for 
discrete-mode  testing: 


G2  mode  No.a 

Torque 
(per¬ 
cent)  b 

Weighting 

factors 

1  . 

100 

0.09 

2 . 

75 

0.2 

3 . 

50 

0.29 

4  . 

25 

0.3 

5  . 

10 

0.07 

6  . 

0 

0.05 

a  Control  engine  speed  as  described  in 
§1054.505.  Control  engine  speed  for  Mode  6 
as  described  in  §  1054.505(c)  for  idle  oper¬ 
ation. 

bThe  percent  torque  is  relative  to  the  value 
established  for  full-load  torque,  as  described  in 
§1054.505. 

(2)  The  following  duty  cycle  applies 
for  ramped-modal  testing: 


RMC  modea 

Time  in 
mode 
(sec¬ 
onds) 

Torque 
(per¬ 
cent)  b’ 0 

1  a  Steady-state  . 

41 

0 

1b  Transition  . 

20 

* 

2a  Steady-state  . 

135 

100 

2b  T ransition  . 

20 

* 

3a  Steady-state  . 

112 

10 

3b  Transition  . 

20 

* 

4a  Steady-state  . 

337 

75 

4b  Transition  . 

20 

* 

5a  Steady-state  . 

518 

25 

RMC  mode3 

Time  in 
mode 
(sec¬ 
onds) 

Torque 
(per¬ 
cent)  b' 0 

5b  T ransition  . 

20 

* 

6a  Steady-state  . 

494 

50 

6b  T ransition  . 

20 

* 

7  Steady-state  . 

43 

0 

*  Linear  transition. 

a  Control  engine  speed  as  described  in 
§1054.505.  Control  engine  speed  for  Mode  6 
as  described  in  §  1054.505(c)  for  idle  oper¬ 
ation. 

b  Advance  from  one  mode  to  the  next  within 
a  20-second  transition  phase.  During  the  tran¬ 
sition  phase,  command  a  linear  progression 
from  the  torque  setting  of  the  current  mode  to 
the  torque  setting  of  the  next  mode. 

cThe  percent  torque  is  relative  to  the  value 
established  for  full-load  torque,  as  described  in 
§1054.505. 

■  §  208.  A  new  part  1060  is  added  to 
subchapter  U  of  chapter  I  to  read  as 
follows: 

PART  1060— CONTROL  OF 
EVAPORATIVE  EMISSIONS  FROM 
NEW  AND  IN— USE  NONROAD  AND 
STATIONARY  EQUIPMENT 

Subpart  A — Overview  and  Applicability 

Sec. 

1060.1  Which  products  are  subject  to  this 
part’s  requirements? 

1060.5  Do  the  requirements  of  this  part 
apply  to  me? 

1060.10  How  is  this  part  organized? 

1060.15  Do  any  other  CFR  parts  apply  to 
me? 

1060.30  Submission  of  information. 

Subpart  B — Emission  Standards  and 
Related  Requirements 

1060.101  What  evaporative  emission 
requirements  apply  under  this  part? 

1060.102  What  permeation  emission 
control  requirements  apply  for  fuel 
lines? 

1060.103  What  permeation  emission 
control  requirements  apply  for  fuel 
tanks? 

1060.104  What  running  loss  emission 
control  requirements  apply? 

1060.105  What  diurnal  requirements  apply 
for  equipment? 

1060.120  What  emission-related  warranty 
requirements  apply? 

1060.125  What  maintenance  instructions 
must  I  give  to  buyers? 

1060.130  What  installation  instructions 
must  I  give  to  equipment  manufacturers? 
1060.135  How  must  I  label  and  identify  the 
engines  and  equipment  I  produce? 
1060.137  How  must  I  label  and  identify  the 
fuel-system  components  I  produce? 

Subpart  C — Certifying  Emission  Families 

1060.201  What  are  the  general  requirements 
for  obtaining  a  certificate  of  conformity? 

1060.202  What  are  the  certification 
requirements  related  to  the  general 
standards  in  §  1060.101? 

1060.205  What  must  I  include  in  my 
application? 


1060.210  What  records  should  equipment 
manufacturers  keep  if  they  do  not  apply 
for  certification? 

1060.225  How  do  I  amend  my  application 
for  certification? 

1060.230  How  do  I  select  emission 
families? 

1060.235  What  emission  testing  must  I 
perform  for  my  application  for  a 
certificate  of  conformity? 

1060.240  How  do  I  demonstrate  that  my 
emission  family  complies  with 
evaporative  emission  standards? 

1060.250  What  records  must  I  keep? 

1060.255  What  decisions  may  EPA  make 
regarding  my  certificate  of  conformity? 

Subpart  D — Production  Verification  Testing 

1060.301  Manufacturer  testing. 

1060.310  Supplying  products  to  EPA  for 
testing. 

Subpart  E — In-Use  Testing 

1060.401  General  Provisions. 

Subpart  F — Test  Procedures 

1060.501  General  testing  provisions. 

1060.505  Other  procedures. 

1060.510  How  do  I  test  EPA  Low-Emission 
Fuel  Lines  for  permeation  emissions? 

1060.515  How  do  I  test  EPA  Nonroad  Fuel 
Lines  and  EPA  Cold-Weather  Fuel  Lines 
for  permeation  emissions? 

1060.520  How  do  I  test  fuel  tanks  for 
permeation  emissions? 

1060.521  How  do  I  test  fuel  caps  for 
permeation  emissions? 

1060.525  How  do  I  test  fuel  systems  for 
-  diurnal  emissions? 

Subpart  G — Special  Compliance  Provisions 

1060.601  How  do  the  prohibitions  of  40 
CF’R  1068.101  apply  with  respect  to  the 
requirements  of  this  part? 

1060.605  Exemptions  from  evaporative 
emission  standards. 

1060.640  What  special  provisions  apply  to 
branded  equipment? 

Subpart  H — Averaging,  Banking,  and 

Trading  Provisions 

1060.701  Applicability. 

1060.705  How  do  I  certify  components  to 
an  emission  level  other  than  the  standard 
under  this  part  or  use  such  components 
in  my  equipment? 

Subpart  I — Definitions  and  Other  Reference 

Information 

1060.801  What  definitions  apply  to  this 
part? 

1060.805  What  symbols,  acronyms,  and 
abbreviations  does  this  part  use? 

1060.810  What  materials  does  this  part 
reference? 

1060.815  What  provisions  apply  to 
confidential  information? 

1060.820  How  do  I  request  a  hearing? 

1060.825  What  reporting  and  recordkeeping 
requirements  apply  under  this  part? 

Authority:  42  U.S.C.  7401-7671q. 
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Subpart  A — Overview  and  Applicability 

§  1 060.1  Which  products  are  subject  to 
this  part’s  requirements? 

(a)  The  standards  and  other 
requirements  in  this  part  1060  apply  to 
the  fuel  lines,  fuel  tanks,  couplings  and 
fittings,  and  fuel  caps  used  or  intended 
to  be  used  in  the  following  categories  of 
new  engines  and  equipment  that  are 
fueled  with  a  volatile  liquid  fuel  (such 
as  gasoline,  but  not  including  diesel 
fuel),  and  to  the  equipment  in  which 
these  components  are  installed,  starting 
with  the  model  years  shown  in  Table  1 
to  this  section: 

(1)  Compression-ignition  engines  we 
regulate  under  40  CFR  part  1039.  This 
includes  stationary  compression- 
ignition  engines  we  regulate  under  the 
provisions  of  40  CFR  part  1039,  as 
indicated  under  40  CFR  part  60,  subpart 
IIII.  See  the  evaporative  emission 
standards  specified  in  40  CFR  1048.105. 
These  engines  are  considered  to  be 
Large  SI  engines  for  purposes  of  this 
part  1060. 

(2)  Marine  compression-ignition 
engines  we  regulate  under  40  CFR  part 
1042.  See  the  evaporative  emission 
standards  specified  in  40  CFR  1045.112. 
These  engines  are  considered  to  be 
Marine  SI  engines  for  purposes  of  this 
part  1060. 

(3)  Marine  SI  engines  we  regulate 
under  40  CFR  part  1045.  See  the 
evaporative  emission  standards 
specified  in  40  CFR  1045.112. 

(4)  Large  SI  engines  we  regulate  under 
40  CFR  part  1048.  This  includes 
stationary  spark-ignition  engines  subject 
to  standards  under  40  CFR  parts  1048  or 


1054  as  indicated  in  40  CFR  part  60, 
subpart  JJJJ.  See  the  evaporative 
emission  standards  specified  in  40  CFR 
1048.105. 

(5)  Recreational  vehicles  and  engines 
we  regulate  under  40  CFR  part  1051 
(such  as  snowmobiles  and  off-highway 
motorcycles).  This  includes  highway 
motorcycles  subject  to  standards  under 
40  CFR  part  1051  as  indicated  in  40  CFR 
part  86,  subpart  E  since  these 
motorcycles  are  considered  to  be 
recreational  vehicles  for  purposes  of  this 
part  1060.  See  the  evaporative  emission 
standards  specified  in  40  CFR  1051.110. 

(6)  Small  SI  engines  we  regulate 
under  40  CFR  part  1054.  See  the 
evaporative  emission  standards 
specified  for  handheld  engines  in  40 
CFR  1054.110  and  for  nonhandheld 
engines  in  40  CFR  1054.112. 

(7)  Portable  marine  fuel  tanks  and  fuel 
lines  associated  with  such  fuel  tanks 
must  meet  evaporative  emission 
standards  specified  in  40  CFR  1045.112. 
Portable  nonroad  fuel  tanks  and  fuel 
lines  associated  with  such  fuel  tanks 
must  also  meet  evaporative  emission 
standards  specified  in  40  CFR  1045.112, 
whether  or  not  they  are  used  with 
marine  vessels.  Portable  nonroad  fuel 
tanks  are  considered  to  be  portable 
marine  fuel  tanks  for  purposes  of  this 
part  1060. 

(b)  The  regulations  in  this  part  1060 
apply  for  new  replacement  components 
used  with  any  of  the  engines  or 
equipment  specified  in  paragraph  (a)  of 
this  section  as  described  in  §  1060.601. 

(c)  Fuel  caps  are  subject  to 
evaporative  emission  standards  at  the 
point  of  installation  on  a  fuel  tank.  If  a 


fuel  cap  is  certified  for  use  with  Marine 
SI  engines  or  Small  SI  engines  under  the 
optional  standards  of  §  1060.103,  it  is 
subject  to  all  the  requirements  of  this 
part  1060  as  if  these  optional  standards 
were  mandatory. 

(d)  This  part  1060  does  not  apply  to 
any  diesel-fueled  engine  or  any  other 
engine  that  does  not  use  a  volatile  liquid 
fuel.  In  addition,  this  part  does  not 
apply  to  any  engines  or  equipment  in 
the  following  categories  even  if  they  use 
a  volatile  liquid  fuel: 

(1)  Light-duty  motor  vehicles  (see  40 
CFR  part  86). 

(2)  Heavy-duty  motor  vehicles  and 
heavy-duty  motor  vehicle  engines  (see 
40  CFR  part  86).  This  part  1060  also 
does  not  apply  to  fuel  systems  for 
nonroad  engines  where  such  fuel 
systems  are  subject  to  part  86  because 
they  are  part  of  a  heavy-duty  motor 
vehicle. 

(3)  Aircraft  engines  (see  40  CFR  part 
87). 

(4)  Locomotives  (see  40  CFR  part  92 
and  1033). 

(5)  Land-based  nonroad  diesel  engines 
we  regulate  under  40  CFR  part  89. 

(6)  Marine  diesel  engines  we  regulate 
under  40  CFR  part  89,  94,  or  1042. 

(7)  Land-based  spark-ignition  engines 
at  or  below  19  kW  that  we  regulate 
under  40  CFR  part  90.  Note  that  there 
are  provisions  in  40  CFR  part  90  that 
reference  specific  portions  of  this  part 
1060. 

(8)  Marine  spark-ignition  engines  we 
regulate  under  40  CFR  part  91. 

(e)  This  part  1060  does  not  apply  for 
fuel  lines  made  wholly  of  metal. 


Table  1  to  §1060.1— Part  1060  Applicability3 


Equipment 
category  or 
subcategory 

Fuel  line 
permeation 

| 

Tank  permeation 

Diurnal 

emissions 

Running  loss  emissions 

Marine  SI — portable  ma- 

January  1 ,  2009  b . 

January  1,  2011  . 

January  1,  2010  . 

Not  applicable. 

rine  fuel  tanks. 

Marine  SI — personal 

January  1 ,  2009  . 

Model  year  201 1  . 

Model  year  2010  . 

Not  applicable. 

watercraft. 

Marine  SI — other  vessels 

January  1,  2009 b . 

Model  year  2012  . 

July  31 ,  201 1  . 

Not  applicable. 

with  installed  fuel  tanks. 

Large  SI  . 

Model  year  2007  . 

Not  applicable  . 

Model  year  2007  (includes 
tank  permeation). 

Model  year  2007. 

Recreational  vehicles  . 

Model  year  2008  . 

Model  year  2008  . 

Not  applicable  . 

Not  applicable. 

Small  SI — handheld . 

Model  year  2012  c  . 

Model  year  201 0d . 

Not  applicable  . 

Not  applicable. 

Small  SI — Class  1 

January  1 ,  2009  . 

Model  year  2012  . 

Not  applicable  e  . 

Model  year  2012. 

nonhandheld. 

Small  SI — Class  II 

January  1 ,  2009  . 

Model  year  201 1  . 

Not  applicable  e  . 

Model  year  201 1 . 

nonhandheld. 

a  Implementation  is  based  on  the  date  of  manufacture  of  the  equipment.  Where  we  do  not  identify  a  specific  date,  the  emission  standards  start 
to  apply  at  the  beginning  of  the  model  year. 

b  January  1,  2011  for  primer  bulbs.  Standards  phase  in  for  under-cowl  fuel  lines  on  outboard  engines,  by  length:  30%  in  2010,  60%  in  2011, 
90%  in  2012-2014,  100%  in  2015. 

c2013  for  small-volume  emission  families  that  do  not  include  cold-weather  fuel  lines. 

d2011  for  structurally  integrated  nylon  fuel  tanks  and  2013  for  all  small-volume  emission  families. 

e  Manufacturers  may  optionally  meet  diurnal  standards  as  specified  in  §  1060.105(e). 
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§  1060.5  Do  the  requirements  of  this  part 
apply  to  me? 

The  requirements  of  this  part  are 
generally  addressed  to  the 
manufacturers  that  are  subject  to  this 
part’s  requirements  as  described  in 
paragraph  (a)  of  this  section.  The  term 
“you”  generally  means  the 
manufacturer  or  manufacturers  that  are 
subject  to  these  requirements. 

Paragraphs  (b)  through  (e)  of  this  section 
describe  which  manufacturers  may  or 
must  certify  their  products.  (Note: 

§  1060.601(f)  allows  the  certification 
responsibility  to  be  delegated  in  certain 
circumstances.) 

(a)  Overall  responsibiliiies. 
Manufacturers  of  the  engines, 
equipment,  and  fuel-system  components 
described  in  §  1060.1  are  subject  to  the 
standards  and  other  requirements  of  this 
part  1060  except  as  otherwise  noted. 
Multiple  manufacturers  may  be  subject 
to  these  standards  and  other 
requirements.  For  example,  when  a 
Small  SI  equipment  manufacturer  buys 
fuel  line  manufactured  by  another 
person  and  installs  them  in  its 
equipment,  both  the  equipment 
manufacturer  and  the  fuel  line 
manufacturer  are  subject  to  the 
standards  and  other  requirements  of  this 
part.  The  following  provisions  apply  in 
such  cases: 

(1)  Each  person  meeting  the  definition 
of  manufacturer  for  a  product  that  is 
subject  to  the  standards  and  other 
requirements  of  this  part  must  comply 
with  such  requirements.  However,  if 
one  person  complies  with  a  specific 
requirement  for  a  given  product,  then  all 
manufacturers  are  deemed  to  have 
complied  with  that  specific 
requirement.  For  example,  if  a  Small  SI 
equipment  manufacturer  uses  fuel  lines 
manufactured  and  certified  by  another 
company,  the  equipment  manufacturer 
is  not  required  to  obtain  a  certificate 
with  respect  to  the  fuel  line  emission 
standards.  Such  an  equipment 
manufacturer  remains  subject  to  the 
standards  and  other  requirements  of  this 
part.  However,  where  a  provision 
requires  a  specific  manufacturer  to 
comply  with  certain  provisions,  this 
paragraph  (a)  does  not  change  or  modify 
such  a  requirement.  For  example,  this 
paragraph  (a)  does  not  allow  you  to  rely 
on  another  company  to  certify  instead  of 
you  if  we  specifically  require  you  to 
certify. 

(2)  The  requirements  of  subparts  C 
and  D  of  this  part  apply  to  the 
manufacturer  that  obtains  the  certificate 
of  conformity.  Other  manufacturers  are 


required  to  comply  with  the 
requirements  of  subparts  C  and  D  of  this 
part  only  when  we  send  notification.  In 
our  notification,  we  will  specify  a 
reasonable  period  for  complying  with 
the  requirements  identified  in  the 
notice.  See  §  1060.601  for  the 
applicability  of  40  CFR  part  1068  to 
these  other  manufacturers. 

(3)  Certificate  holders  are  responsible 
for  meeting  all  applicable  requirements 
even  if  other  manufacturers  are  also 
subject  to  those  requirements. 

(b)  Marine  SI.  Certify  vessels,  engines, 
and  fuel-system  components  as  follows: 

(1)  Component  manufacturers  must 
certify  their  fuel  lines  and  fuel  tanks 
intended  for  installation  with  Marine  SI 
engines  and  vessels  under  this  part 
1060,  except  as  allowed  by 

§  1060.601(f).  This  includes  permeation 
and  diurnal  emission  standards. 

(2)  Vessel  manufacturers  are  subject  to 
all  the  requirements  of  this  part  1060 
that  apply  to  Marine  SI  engines  and  fuel 
systems.  However,  they  must  certify 
their  vessels  to  the  emission  standards 
specified  in  §§  1060.102  through 
1060.105  only  if  one  or  more  of  the 
following  conditions  apply: 

(i)  Vessel  manufacturers  install 
certified  components  that  are  not 
certified  to  meet  all  applicable 
evaporative  emission  standards, 
including  both  permeation  and  diurnal 
standards.  This  would  include  vessel 
manufacturers  that  make  their  own  fuel 
tanks.  Vessel  manufacturers  would 
certify  under  this  part  1060. 

(ii)  Vessel  manufacturers  intend  to 
generate  or  use  evaporative  emission 
credits,  even  if  they  use  only  certified 
components  to  meet  all  applicable 
evaporative  emission  standards.  Vessel 
manufacturers  would  certify  under  part 
40  CFR  part  1045  using  the  emission- 
credit  provisions  in  subpart  H  of  that 
part  to  demonstrate  compliance  with  the 
emission  standard. 

(3)  Engine  manufacturers  must  meet 
all  the  requirements  of  this  part  1060 
that  apply  to  vessel  manufacturers  for 
all  fuel-system  components  they  install 
on  their  engines.  For  example,  engine 
manufacturers  that  install  under-cowl 
fuel  lines  and  fuel  tanks  must  comply 
with  the  requirements  specified  for 
vessel  manufacturers  with  respect  to 
those  components. 

(c)  Large  SI.  Certify  engines, 
equipment,  and  fuel-system  components 
as  follows: 

(1)  Engine  manufacturers  must  certify 
their  engines  under  40  CFR  part  1048. 

(2)  Equipment  manufacturers  and 
component  manufacturers  may  certify 


fuel  lines  and  fuel  tanks  intended  for 
use  with  Large  SI  engines  under  this 
part  1060. 

(d)  Recreational  vehicles.  Certify 
vehicles,  engines  and  fuel-system 
components  as  follows: 

(1)  Vehicle  manufacturers  must  certify 
their  vehicles  under  40  CFR  part  1051. 

(2)  Engine  manufacturers  must  meet 
all  the  requirements  of  40  CFR  part  1051 
that  apply  to  vehicle  manufacturers  for 
all  fuel-system  components  they  install 
on  their  engines.  For  example,  engine 
manufacturers  that  install  fuel-line 
segments  on  the  engines  they  ship  to 
vehicle  manufacturers  must  comply 
with  the  requirements  specified  for 
equipment  manufacturers  with  respect 
to  those  components. 

(3)  Component  manufacturers  may 
certify  fuel  lines  and  fuel  tanks  intended 
for  recreational  vehicles  under  this  part 
1060. 

(e)  Small  SI.  Certify  engines, 
equipment,  and  fuel-system  components 
as  follows: 

(1)  Component  manufacturers  must 
certify  their  fuel  lines  and  fuel  tanks 
intended  for  Small  SI  engines  and 
equipment  under  this  part  1060,  except 
as  allowed  by  §  1060.601(f). 

(2)  Engine  manufacturers  must  meet 
all  the  requirements  of  this  part  1060 
that  apply  to  equipment  manufacturers 
for  all  fuel-system  components  they 
install  on  their  engines.  Engine 
manufacturers  that  produce  Small  SI 
engines  with  complete  fuel  systems  are 
considered  the  equipment 
manufacturers  for  those  engines  under 
this  part  1060. 

(3)  Equipment  manufacturers  must 
certify  their  equipment  and  are  subject 
to  all  the  requirements  of  this  part  1060. 

(f)  Summary  of  certification 
responsibilities.  Tables  1  through  3  of 
this  section  summarize  the  certification 
responsibilities  for  different  kinds  of 
manufacturers  as  described  in 
paragraphs  (b)  through  (e)  of  this 
section.  The  term  “No”  as  used  in  the 
tables  means  that  a  manufacturer  is  not 
required  to  obtain  a  certificate  of 
conformity  under  paragraphs  (b) 
through  (e)  of  this  section.  In  situations 
where  multiple  manufacturers  are 
subject  to  the  standards  and  other 
requirements  of  this  part,  such  a 
manufacturer  must  nevertheless  certify 
if  the  manufacturer  who  is  required  to 
certify  under  paragraphs  (b)  through  (e) 
of  this  section  fails  to  obtain  a  certificate 
of  conformity. 
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Table  1  to  §1060.5— Summary  of  Engine  Manufacturer  Certification  Responsibilities 


Equipment  type 

Is  the  engine  manufacturer  required  to  certify  fuel  systems?  a 

Code  of  Federal 
Regulations  cite  for 
certification 

Marine  SI  . 

No. 

Large  SI . 

Yes . 

40  CFR  part  1048. 

Recreational  vehicles  . 

No. 

Small  SI  . 

No,  unless  engines  are  sold  with  complete  fuel  systems  . 

40  CFR  part  1060. 

a  Fuel  lines  and  fuel  tanks  that  are  attached  to  or  sold  with  engines  must  be  covered  by  a  certificate  of  conformity. 


Table  2  to  §  1060.5— Summary  of  Equipment  Manufacturer  Certification  Responsibilities 


Equipment  type 

Is  the  equipment  manufacturer  required  to  certify  fuel  systems? 

Code  of  Federal 
Regulations  cite  for 
certification 

Marine  SI  . 

Yes,  but  only  if  vessel  manufacturers  install  uncertified  fuel  lines  or 
fuel  tanks  or  intend  to  generate  or  use  evaporative  emission  credits. 

40  CFR  part  1060  a 

Large  SI . 

Allowed  but  not  required . 

40  CFR  part  1060. 

Recreational  vehicles  . 

Yes,  even  if  vehicle  manufacturers  install  certified  components  . 

40  CFR  part  1051. 

Small  SI  . 

40  CFR  part  1060.a 

a  See  the  exhaust  standard-setting  part  for  provisions  related  to  generating  or  using  evaporative  emission  credits. 


Table  3  of  §  1060.5— Summary  of  Component  Manufacturer  Certification  Responsibilities 


Equipment  type 

! 

Is  the  component  manufacturer  required  to  certify  fuel  lines  and  fuel 
tanks? 

Code  of  Federal 
Regulations  cite  for 
certification 

Marine  SI  . 

Yes,  including  portable  marine  fuel  tanks  and  associated  fuel  lines  .... 

40  CFR  part  1060. 

Large  SI . 

Allowed  but  not  required . 

40  CFR  part  1060. 

Recreational  vehicles  . 

Allowed  but  not  required . 

40  CFR  part  1060. 

Small  SI  . 

Yesa . 

40  CFR  part  1060. 

aSee  §1060.601  for  an  allowance  to  make  contractual  arrangements  with  engine  or  equipment  manufacturers  instead  of  certifying. 


§1060.10  How  is  this  part  organized? 

This  part  1060  is  divided  into  the 
following  subparts: 

(a)  Subpart  A  of  this  part  defines  the 
applicability  of  part  1060  and  gives  an 
overview  of  regulatory  requirements. 

(b)  Subpart  B  of  this  part  describes  the 
emission  standards  and  other 
requirements  that  must  be  met  to  certify 
equipment  or  components  under  this 
part.  Note  that  §  1060.110  discusses 
certain  interim  requirements  and 
compliance  provisions  that  apply  only 
for  a  limited  time. 

(c)  Subpart  C  of  this  part  describes 
how  to  apply  for  a  certificate  of 
conformity. 

(d)  Subpart  D  of  this  part  describes 
the  requirements  related  to  verifying 
that  products  are  being  produced  as 
described  in  an  approved  application 
for  certification. 

(e)  Subpart  E  of  this  part  describes  the 
requirements  related  to  verifying  that 
products  are  meeting  the  standards  in 
use. 

(f)  Subpart  F  of  this  part  describes 
how  to  measure  evaporative  emissions. 

(g)  Subpart  G  of  this  part  and  40  CFR 
part  1068  describe  requirements, 
prohibitions,  and  other  provisions  that 


apply  to  manufacturers,  owners, 
operators,  and  all  others. 

(h)  Subpart  H  of  this  part  describes 
how  to  certify  your  equipment  or 
components  for  inclusion  in  an 
emission  averaging  program  allowed  by 
an  exhaust  standard-setting  part. 

(i)  Subpart  I  of  this  part  contains 
definitions  and  other  reference 
information. 

§  1 060.1 5  Do  any  other  CFR  parts  apply  to 
me? 

(a)  There  is  a  separate  part  of  the  CFR 
that  includes  exhaust  emission 
requirements  for  each  particular 
application,  as  described  in  §  1060.1(a). 
We  refer  to  these  as  the  exhaust 
standard-setting  parts.  In  cases  where  an 
exhaust  standard-setting  part  includes 
evaporative  requirements,  apply  this 
part  1060  as  specified  in  the  exhaust 
standard-setting  part,  as  follows: 

(1)  The  requirements  in  the  exhaust 
standard-setting  part  may  differ  from  the 
requirements  in  this  part.  In  cases  where 
it  is  not  possible  to  comply  with  both 
the  exhaust  standard-setting  part  and 
this  part,  you  must  comply  with  the 
requirements  in  the  exhaust  standard- 
setting  part.  The  exhaust  standard¬ 
setting  part  may  also  allow  you  to 


deviate  from  the  procedures  of  this  part 
for  other  reasons. 

(2)  The  exhaust  standard-setting  parts 
may  reference  some  sections  of  this  part 
1060  or  may  allow  or  require 
certification  under  this  part  1060.  See 
the  exhaust  standard-setting  parts  to 
determine  what  provisions  of  this  part 
1060  apply  for  these  equipment  types. 

(b)  The  requirements  and  prohibitions 
of  part  1068  of  this  chapter  apply  to 
everyone,  including  anyone  who 
manufactures,  imports,  owns,  operates, 
or  services  any  of  the  fuel  systems 
subject  to  this  part  1060.  Part  1068  of 
this  chapter  describes  general 
provisions,  including  the  following 
areas: 

(1)  Prohibited  acts  and  penalties  for 
engine  manufacturers,  equipment 
manufacturers,  and  others. 

(2)  Exclusions  and  exemptions  for 
certain  products. 

(3)  Importing  products. 

(4)  Defect  reporting  and  recall. 

(5)  Procedures  for  hearings. 

(c)  Other  parts  of  this  chapter  apply 
if  referenced  in  this  part. 

§  1060.30  Submission  of  information. 

(a)  This  part  includes  various 
requirements  to  record  data  or  other 
information.  Refer  to  §  1060.825,  40  CFR 
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1068.25,  and  the  exhaust  standard¬ 
setting  part  regarding  recordkeeping 
requirements.  If  recordkeeping 
requirements  are  not  specified,  store 
these  records  in  any  format  and  on  any 
media  and  keep  them  readily  available 
for  one  year  after  you  send  an  associated 
application  for  certification,  or  one  year 
after  you  generate  the  data  if  they  do  not 
support  an  application  for  certification. 
You  must  promptly  send  us  organized, 
written  records  in  English  if  we  ask  for 
them.  We  may  review  them  at  any  time. 

(b)  The  regulations  in  §  1060.255  and 
40  CFR  1068.101  describe  your 
obligation  to  report  truthful  and 
complete  information  and  the 
consequences  of  failing  to  meet  this 
obligation.  This  includes  information 
not  related  to  certification. 

(c)  Send  all  reports  and  requests  for 
approval  to  the  Designated  Compliance 
Officer  (see  §  1060.801). 

(d)  Any  written  information  we 
require  you  to  send  to  or  receive  from 
another  company  is  deemed  to  be  a 
required  record  under  this  section.  Such 
records  are  also  deemed  to  be 
submissions  to  EPA.  We  may  require 
you  to  send  us  these  records  whether  or 
not  you  are  a  certificate  holder. 

Subpart  B — Emission  Standards  and 
Related  Requirements 

§  1 060.1 01  What  evaporative  emission 
requirements  apply  under  this  part? 

Products  subject  to  this  part  must 
meet  emission  standards  and  related 
requirements  as  follows: 

(a)  Section  1060.102  describes 
permeation  emission  control 
requirements  for  fuel  lines. 

(b)  Section  1060.103  describes 
permeation  emission  control 
requirements  for  fuel  tanks. 

(c)  Section  1060.104  describes 
running  loss  emission  control 
requirements  for  fuel  systems. 

(d)  Section  1060.105  describes  diurnal 
emission  control  requirements  for  fuel 
tanks. 

(e)  The  following  general 
requirements  apply  for  components  and 
equipment  subject  to  the  emission 
standards  in  §§  1060.102  through 
1060.105: 

(1)  Adjustable  parameters. 
Components  or  equipment  with 
adjustable  parameters  must  meet  all  the 
requirements  of  this  part  for  any 
adjustment  in  the  physically  adjustable 
range. 

(2)  Prohibited  controls.  The  following 
controls  are  prohibited: 

(i)  For  anyone  to  design,  manufacture, 
or  install  emission  control  systems  so 
they  cause  or  contribute  to  an 
unreasonable  risk  to  public  health, 
welfare,  or  safety  while  operating. 


(ii)  For  anyone  to  design, 
manufacture,  or  install  emission  control 
systems  with  features  that  disable, 
deactivate,  or  bypass  the  emission 
controls,  either  actively  or  passively. 

For  example,  you  may  not  include  a 
manual  vent  that  the  operator  can  open 
to  bypass  emission  controls.  You  may 
ask  us  to  allow  such  features  if  needed 
for  safety  reasons  or  if  the  features  are 
fully  functional  during  emission  tests 
described  in  subpart  F  of  this  part. 

(3)  Emission  credits.  Equipment 
manufacturers  are  allowed  to  comply 
with  the  emission  standards  in  this  part 
using  evaporative  emission  credits  only 
if  the  exhaust  standard-setting  part 
explicitly  allows  jt  for  evaporative 
emissions.  See  the  exhaust  standard¬ 
setting  part  and  subpart  H  of  this  part 
for  information  about  complying  with 
evaporative  emission  credits.  For 
equipment  manufacturers  to  generate  or 
use  evaporative  emission  credits, 
components  must  be  certified  to  a 
family  emission  limit,  which  serves  as 
the  standard  for  those  components. 

(f)  This  paragraph  (f)  specifies 
requirements  that  apply  to  equipment 
manufacturers  subject  to  requirements 
under  this  part,  whether  or  not  they  are 
subject  to  and  certify  to  any  of  the 
emission  standards  in  §§  1060.102 
through  1060.105.  Equipment 
manufacturers  meeting  these 
requirements  will  be  deemed  to  be 
certified  as  in  conformity  with  the 
requirements  of  this  paragraph  (f) 
without  submitting  an  application  for 
certification,  as  follows: 

(1 )  Fuel  caps,  vents,  and  carbon 
canisters.  You  are  responsible  for 
ensuring  that  proper  caps  and  vents  are 
installed  on  each  new  piece  of 
equipment  that  is  subject  to  emission 
standards  under  this  part.  The  following 
particular  requirements  apply  to 
equipment  that  is  subject  to  running 
loss  or  diurnal  emission  standards, 
including  portable  marine  fuel  tanks: 

(1)  All  equipment  must  have  a 
tethered  fuel  cap.  Fuel  caps  must  also 
include  a  visual,  audible,  or  other 
physical  indication  that  they  have  been 
properly  sealed. 

(ii)  You  may  not  add  vents  unless 
they  are  specified  in  or  allowed  by  the 
applicable  certificates  of  conformity. 

(iii)  If  the  emission  controls  rely  on 
carbon  canisters,  they  must  be  installed 
in  a  way  that  prevents  exposing  the 
carbon  to  water  or  liquid  fuel. 

(2)  Fuel-line  fittings.  The  following 
requirements  apply  for  fuel-line  fittings 
that  will  be  used  with  fuel  lines  that 
must  meet  permeation  emission 
standards: 

(i)  Use  good  engineering  judgment  to 
ensure  that  all  fuel-line  fittings  will 


remain  securely  connected  to  prevent 
fuel  leakage  throughout  the  useful  life  of 
the  equipment. 

(ii)  Fuel  lines  that  are  intended  to  be 
detachable  (such  as  those  for  portable 
marine  fuel  tanks)  must  be  self-sealing 
when  detached  from  the  fuel  tank  or 
engine. 

(3)  Refueling.  For  any  equipment 
using  fuel  tanks  that  are  subject  to 
diurnal  or  permeation  emission 
standards  under  this  part,  you  must 
design  and  build  your  equipment  such 
that  operators  can  reasonably  be 
expected  to  fill  the  fuel  tank  without 
spitback  or  spillage  during  the  refueling 
event.  The  following  examples  illustrate 
designs  that  meet  this  requirement: 

(i)  Equipment  that  is  commonly 
refueled  using  a  portable  gasoline 
container  should  have  a  fuel  tank  inlet 
that  is  larger  than  a  typical  dispensing 
spout.  The  fuel  tank  inlet  should  be 
located  so  the  operator  can  place  the 
nozzle  directly  in  the  fuel  tank  inlet  and 
see  the  fuel  level  in  the  tank  while 
pouring  the  fuel  from  an  appropriately 
sized  refueling  container  (either  through 
the  tank  wall  or  the  fuel  tank  inlet).  We 
will  deem  you  to  comply  with  the 
requirements  of  this  paragraph  (f)(3)(i)  if 
you  design  your  equipment  to  meet 
applicable  industry  standards  related  to 
fuel  tank  inlets. 

(ii)  Marine  SI  vessels  with  a  filler 
neck  extending  to  the  side  of  the  boat 
should  be  designed  for  automatic  fuel 
shutoff.  Alternatively,  the  filler  neck 
should  be  designed  such  that  the 
orientation  of  the  filler  neck  allows 
dispensed  fuel  that  collects  in  the  filler 
neck  to  flow  back  into  the  fuel  tank.  A 
filler  neck  that  ends  with  a  horizontal  or 
nearly  horizontal  segment  at  the 
opening  where  fuel  is  dispensed  would 
not  be  an  acceptable  design. 

(g)  Components  and  equipment  must 
meet  the  standards  specified  in  this  part 
throughout  the  applicable  useful  life. 
Where  we  do  not  specify  procedures  for 
demonstrating  the  durability  of 
emission  controls,  use  good  engineering 
judgment  to  ensure  that  your  products 
will  meet  the  standards  throughout  the 
useful  life.  The  useful  life  is  one  of  the 
following  values: 

(1)  The  useful  life  in  years  specified 
for  the  components  or  equipment  in  the 
exhaust  standard-setting  part. 

(2)  The  useful  life  in  years  specified 
for  the  engine  in  the  exhaust  standard¬ 
setting  part  if  the  exhaust  standards  are 
specified  for  the  engine  rather  than  the 
equipment  and  there  is  no  useful  life 
given  for  components  or  equipment. 

(3)  Five  years  if  no  useful  life  is 
specified  in  years  for  the  components, 
equipment,  or  engines  in  the  exhaust 
standard-setting  part. 
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§  1 060.1 02  What  permeation  emission 
control  requirements  apply  for  fuel  lines? 

(a)  Nonmetal  fuel  lines  must  meet 
permeation  requirements  as  follows: 

(1)  Marine  SI  fuel  lines,  including  fuel 
lines  associated  with  outboard  engines 
or  portable  marine  fuel  tanks,  must  meet 
the  permeation  requirements  in  this 
section. 

(2)  Large  SI  fuel  lines  must  meet  the 
permeation  requirements  specified  in  40 
CFR  1048.105. 

(3)  Fuel  lines  for  recreational  vehicles 
must  meet  the  permeation  requirements 
specified  in  40  CFR  1051.110  or  in  this 
section. 

(4)  Small  SI  fuel  lines  must  meet  the 
permeation  requirements  in  this  section, 
unless  they  are  installed  in  equipment 
certified  to  meet  diurnal  emission 
standards  under  §  1060.105(e). 

(b)  Different  categories  of  nonroad 
equipment  are  subject  to  different 
requirements  with  respect  to  fuel  line 
permeation.  Fuel  lines  are  classified 
based  on  measured  ^missions  over  the 
test  procedure  specified  for  the  class. 

(c)  The  regulations  in  40  CFR  part 
1048  require  that  fuel  lines  used  with 
Large  SI  engines  must  meet  the 
standards  for  EPA  Low-Emission  Fuel 
Lines.  The  regulations  in  40  CFR  part 
1054  require  that  fuel  lines  used  with 
handheld  Small  SI  engines  installed  in 
cold-weather  equipment  must  meet  the 
standards  for  EPA  Cold-Weather  Fuel 
Lines.  Unless  specified  otherwise  in  this 
subchapter  U,  fuel  lines  used  with  all 
other  engines  and  equipment  subject  to 
the  provisions  of  this  part  1060, 
including  fuel  lines  associated  with 
outboard  engines  or  portable  marine 
fuel  tanks,  must  meet  the  standards  for 
EPA  Nonroad  Fuel  Lines. 

(d)  The  following  standards  apply  for 
each  fuel  line  classification: 

(1)  EPA  Low-Emission  Fuel  Lines 
must  have  permeation  emissions  at  or 
below  10  g/m2/day  when  measured 
according  to  the  test  procedure 
described  in  §  1060.510. 

(2)  EPA  Nonroad  Fuel  Lines  must 
have  permeation  emissions  at  or  below 
15  g/m2/day  when  measured  according 
to  the  test  procedure  described  in 
§1060.515. 

(3)  EPA  Cold-Weather  Fuel  Lines 
must  meet  the  following  permeation 
emission  standards  when  measured 
according  to  the  test  procedure 
described  in  §  1060.515: 


Table  1  to  §1060.102— Permeation 
Standards  for  EPA  Cold- 
Weather  Fuel  Lines 


Model  year 

Standard 

(g/m2/day) 

2012 . 

290 

2013  . 

275 

2014  . 

260 

2015 . 

245 

2016  and  later  . 

225 

(e)  You  may  certify  fuel  lines  as 
follow: 

(1)  You  may  certify  straight-run  fuel 
lines  as  sections  of  any  length. 

(2)  You  may  certify  molded  fuel  lines 
in  any  configuration  representing  your 
actual  production,  subject  to  the 
provisions  for  selecting  a  worst-case 
configuration  in  §  1060.235(b). 

(3)  You  may  certify  fuel  line 
assemblies  as  aggregated  systems  that 
include  multiple  sections  of  fuel  line 
with  connectors  and  fittings.  For 
example,  you  may  certify  fuel  lines  for 
portable  marine  fuel  tanks  as  assemblies 
of  fuel  hose,  primer  bulbs,  and  self¬ 
sealing  end  connections.  The  length  of 
such  an  assembly  must  not  be  longer 
than  a  typical  in-use  installation  and 
must  always  be  less  than  2.5  meters 
long.  You  may  also  certify  primer  bulbs 
separately.  The  standard  applies  with 
respect  to  the  total  permeation 
emissions  divided  by  the  wetted 
internal  surface  area  of  the  assembly. 
Where  it  is  not  practical  to  determine 
the  actual  internal  surface  area  of  the 
assembly,  you  may  assume  that  the 
internal  surface  area  per  unit  length  of 
the  assembly  is  equal  to  the  ratio  of 
internal  surface  area  per  unit  length  of 
the  hose  section  of  the  assembly. 

§  1 060.1 03  What  permeation  emission 
control  requirements  apply  for  fuel  tanks? 

(a)  Fuel  tanks  must  meet  permeation 
requirements  as  follows: 

(1)  Marine  SI  fuel  tanks,  including 
engine-mounted  fuel  tanks  and  portable 
marine  fuel  tanks,  must  meet  the 
permeation  requirements  in  this  section. 

(2)  Large  SI  fuel  tanks  must  meet 
diurnal  emission  standards  as  specified 
in  §  1060.105,  which  includes 
measurement  of  permeation  emissions. 
No  separate  permeation  standard 
applies. 

(3)  Fuel  tanks  for  recreational  vehicles 
must  meet  the  permeation  requirements 
specified  in  40  CFR  1051.110  or  in  this 
section. 

(4)  Small  SI  fuel  tanks  must  meet  the 
permeation  requirements  in  this  section 
unless  they  are  installed  in  equipment 
certified  to  meet  diurnal  emission 
standards  under  §  1060.105(e). 


(b)  Permeation  emissions  from  fuel 
tanks  may  not  exceed  1.5  g/m2/day 
when  measured  at  a  nominal 
temperature  of  28  °C  with  the  test 
procedures  for  tank  permeation  in 

§  1060.520.  You  may  also  choose  to 
meet  a  standard  of  2.5  g/m2/day  if  you 
perform  testing  at  a  nominal 
temperature  of  40  °C  under 
§  1060.520(d). 

(c)  The  exhaust  standard-setting  part 
may  allow  for  certification  of  fuel  tanks 
to  a  family  emission  limit  for  calculating 
evaporative  emission  credits  as 
described  in  subpart  H  of  this  part 
instead  of  meeting  the  emission 
standards  in  this  section. 

(d)  For  purposes  of  this  part,  fuel 
tanks  do  not  include  fuel  lines  that  are 
subject  to  §  1060.102,  petcocks  designed 
for  draining  fuel,  or  grommets  used  with 
fuel  lines.  Fuel  tanks  include  other 
fittings  (such  as  fuel  caps,  gaskets,  and 
O-rings)  that  are  directly  mounted  to  the 
fuel  tank. 

(e)  Fuel  caps  may  be  certified 
separately  to  the  permeation  emission 
standard  in  paragraph  (b)  of  this  section 
using  the  test  procedures  specified  in 

§  1060.521.  For  the  purposes  of  this 
paragraph  (e),  gaskets  or  O-rings  that  are 
produced  as  part  of  an  assembly  with 
the  fuel  cap  are  considered  part  of  the 
fuel  cap. 

(f)  Metal  fuel  tanks  that  meet  the 
permeation  criteria  in  §  1060.240(d)(2) 
or  use  certified  nonmetal  fuel  caps  will 
be  deemed  to  be  certified  as  in 
conformity  with  the  requirements  of  this 
section  without  submitting  an 
application  for  certification. 

§  1060.104  What  running  loss  emission 
control  requirements  apply? 

(a)  Engines  and  equipment  must  meet 
running  loss  requirements  as  follows: 

(1)  Marine  SI  engines  and  vessels  are 
not  subject  to  running  loss  emission 
standards. 

(2)  Large  SI  engines  and  equipment 
must  prevent  fuel  boiling  during 
operation  as  specified  in  40  CFR 
1048.105. 

(3)  Recreational  vehicles  are  not 
subject  to  running  loss  emission 
standards. 

(4)  Nonhandheld  Small  SI  engines 
and  equipment  that  are  not  used  in 
wintertime  equipment  must  meet 
running  loss  requirements  described  in 
this  section.  Handheld  Small  SI  engines 
and  equipment  are  not  subject  to 
running  loss  emission  standards. 

(b)  You  must  demonstrate  control  of 
running  loss  emissions  in  one  of  the 
following  ways  if  your  engines  or 
equipment  are  subject  to  the 
requirements  of  this  section: 
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(1)  Route  running  loss  emissions  into 
the  engine  intake  system  so  fuel  vapors 
vented  from  the  tank  during  engine 
operation  are  combusted  in  the  engine. 
This  may  involve  routing  vapors 
through  a  carbon  canister.  If  another 
company  has  certified  the  engine  with 
respect  to  exhaust  emissions,  state  in 
your  application  for  certification  that 
you  have  followed  the  engine 
manufacturer’s  installation  instructions. 

(2)  Use  a  fuel  tank  that  remains  sealed 
under  normal  operating  conditions.  This 
may  involve  a  bladder  or  other  means  to 
prevent  pressurized  fuel  tanks. 

(3)  Get  an  approved  Executive  Order 
from  the  California  Air  Resources  Board 
showing  that  your  system  meets 
applicable  running  loss  standards  in 
California. 

(c)  If  you  are  subject  to  both  running 
loss  and  diurnal  emission  standards,  use 
good  engineering  judgment  to  ensure 
that  the  emission  controls  are 
compatible. 

§  1060.105  What  diurnal  requirements 
apply  for  equipment? 

(a)  Fuel  tanks  must  meet  diurnal 
emission  requirements  as  follows: 

(1)  Marine  SI  fuel  tanks,  including 
engine-mounted  fuel  tanks  and  portable 
marine  fuel  tanks,  must  meet  the 
requirements  related  to  diurnal 
emissions  specified  in  this  section. 

(2)  Large  SI  fuel  tanks  must  meet  the 
requirements  related  to  diurnal 
emissions  specified  in  40  CFR  1048.105. 

(3)  Recreational  vehicles  are  not 
subject  to  diurnal  emission  standards. 

(4)  Small  SI  fuel  tanks  are  not  subject 
to  diurnal  emission  standards,  except  as 
specified  in  paragraph  (e)  of  this 
section. 

(b)  Diurnal  emissions  from  Marine  SI 
fuel  tanks  may  not  exceed  0.40  g/gal/' 
day  when  measured  using  the  test 
procedures  specified  in  §  1060.525  for 
general  fuel  temperatures.  An 
alternative  standard  of  0.16  g/gal/day 
applies  for  fuel  tanks  installed  in 
nontrailerable  boats  when  measured 
using  the  corresponding  fuel 
temperature  profile  in  §  1060.525. 
Portable  marine  fuel  tanks  are  not 
subject  to  the  requirements  of  this 
paragraph  (b),  but  must  instead  comply 
with  the  requirements  of  paragraphs  (c) 
and  (d)  of  this  section. 

(c)  Portable  marine  fuel  tanks  and 
associated  fuel-system  components 
must  meet  the  following  requirements: 

(1)  They  must  be  self-sealing  (without 
any  manual  vents)  when  not  attached  to 
the  engines.  The  tanks  may  not  vent  to 
the  atmosphere  when  attached  to  an 
engine. 

(2)  They  must  remain  sealed  up  to  a 
positive  pressure  of  34.5  kPa  (5.0  psig); 


however,  they  may  contain  air  inlets 
that  open  when  there  is  a  vacuum 
pressure  inside  the  tank. 

(d)  Detachable  fuel  lines  that  are 
intended  for  use  with  portable  marine 
fuel  tanks  must  be  self-sealing  (without 
any  manual  vents)  when  not  attached  to 
the  engine  or  fuel  tank. 

(e)  Manufacturers  of  nonhandheld 
Small  SI  equipment  may  optionally 
meet  the  diurnal  emission  standards 
adopted  by  the  California  Air  Resources 
Board  in  the  Final  Regulation  Order, 
Article  1,  Chapter  15,  Division  3,  Title 
13,  California  Code  of  Regulations,  July 
26,  2004  (incorporated  by  reference  in 

§  1060.810).  To  meet  this  requirement, 
equipment  must  be  certified  to  the 
performance  standards  specified  in  Title 
13  CCR  §  2754(a)  based  on  the 
applicable  requirements  specified  in 
CP-902  and  TP-902,  including  the 
requirements  related  to  fuel  caps  in 
Title  13  CCR  §  2756.  Equipment 
certified  under  this  paragraph  (e)  does 
not  need  to  use  fuel  lines  or  fuel  tanks 
that  have  been  certified  separately. 
Equipment  certified  under  this 
paragraph  (e)  are  subject  to  all  the 
referenced  requirements  as  if  these 
specifications  were  mandatory. 

(f)  The  following  general  provisions 
apply  for  controlling  diurnal  emissions: 

(1)  If  you  are  subject  to  both  running 
loss  and  diurnal  emission  standards,  use 
good  engineering  judgment  to  ensure 
that  the  emission  controls  are 
compatible. 

(2)  You  may  not  use  diurnal  emission 
controls  that  increase  the  occurrence  of 
fuel  spitback  or  spillage  during  in-use 
refueling.  Also,  if  you  use  a  carbon 
canister,  you  must  incorporate  design 
features  that  prevent  liquid  gasoline 
from  reaching  the  canister  during 
refueling  or  as  a  result  of  fuel  sloshing 
or  fuel  expansion. 

§  1 060.1 20  What  emission-related  warranty 
requirements  apply? 

(a)  General  requirements.  The 
certifying  manufacturer  must  warrant  to 
the  ultimate  purchaser  and  each 
subsequent  purchaser  that  the  new 
nonroad  equipment,  including  its 
evaporative  emission  control  system, 
meets  two  conditions:. 

(1)  It  is  designed,  built,  and  equipped 
so  it  conforms  at  the  time  of  sale  to  the 
ultimate  purchaser  with  the 
requirements  of  this  part. 

(2)  It  is  free  from  defects  in  materials 
and  workmanship  that  may  keep  it  from 
meeting  these  requirements. 

(b)  Warranty  period.  Your  emission- 
related  warranty  must  be  valid  for  at 
least  two  years  from  the  point  of  first 
retail  sale. 


(c)  Components  covered.  The 
emission-related  warranty  covers  all 
components  whose  failure  would 
increase  the  evaporative  emissions, 
including  those  listed  in  40  CFR  part 
1068,  Appendix  I,  and  those  from  any 
other  system  you  develop  to  control 
emissions.  Your  emission-related 
warranty  does  not  cover  components 
whose  failure  would  not  increase 
evaporative  emissions. 

(a)  Relationships  between 
man  ufacturers. 

(1)  The  emission-related  warranty 
required  for  equipment  manufacturers 
that  certify  equipment  must  cover  all 
specified  components  even  if  another 
company  produces  the  component. 

(2)  Where  an  equipment  manufacturer 
fulfills  a  warranty  obligation  for  a  given 
component,  the  component 
manufacturer  is  deemed  to  have  also 
met  that  obligation. 

§  1 060.1 25  What  maintenance  instructions 
must  I  give  to  buyers? 

Give  ultimate  purchasers  written 
instructions  for  properly  maintaining 
and  using  the  emission  control  system. 
You  may  not  specify  any  maintenance 
more  frequently  than  once  per  year.  For 
example,  if  you  produce  cold-weather 
equipment  that  requires  replacement  of 
fuel  cap  gaskets  or  O-rings,  provide 
clear  instructions  to  the  ultimate 
purchaser,  including  the  required 
replacement  interval. 

§1060.130  What  installation  instructions 
must  I  give  to  equipment  manufacturers? 

(a)  If  you  sell  a  certified  fuel-system 
component  for  someone  else  to  install  in 
equipment,  give  the  installer 
instructions  for  installing  it  consistent 
with  the  requirements  of  this  part. 

(b)  Make  sure  the  instructions  have 
the  following  information: 

(1)  Include  the  heading:  “Emission- 
related  installation  instructions”. 

•  (2)  State:  “Failing  to  follow  these 

instructions  when  installing  [IDENTIFY 
COMPONENT(S)]  in  a  piece  of  nonroad 
equipment  violates  federal  law  (40  CFR 
1068.105(b)),  subject  to  fines  or  other 
penalties  as  described  in  the  Clean  Air 
Act.” 

(3)  Describe  any  limits  on  the  range  of 
applications  needed  to  ensure  that  the 
component  operates  consistently  with 
your  application  for  certification.  For 
example: 

(i)  For  fuel  tanks  sold  without  fuel 
caps,  you  must  specify  the  requirements 
for  the  fuel  cap,  such  as  the  allowable 
materials,  thread  pattern,  how  it  must 
seal,  etc.  You  must  also  include 
instructions  to  tether  the  fuel  cap  as 
described  in  §  1060.101(f)(1)  if  you  do 
not  sell  your  fuel  tanks  with  tethered 
fuel  caps. 
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(ii)  If  your  fuel  lines  do  not  meet 
permeation  standards  specified  in 
§  1060.102  for  EPA  Low-Emission  Fuel 
Lines,  tell  equipment  manufacturers  not 
to  install  the  fuel  lines  with  Large  SI 
engines  that  operate  on  gasoline  or 
another  volatile  liquid  fuel. 

(4)  Describe  instructions  for  installing 
components  so  they  will  operate 
according  to  design  specifications  in 
your  application  for  certification. 

Specify  sufficient  detail  to  ensure  that 
the  equipment  will  meet  the  applicable 
standards  when  your  component  is 
installed. 

(5)  If  you  certify  a  component  with  a 
family  emission  limit  above  the 
emission  standard,  be  sure  to  indicate 
that  the  equipment  manufacturer  must 
have  a  source  of  credits  to  offset  the 
higher  emissions.  Also  indicate  the 
applications  for  which  the  regulations 
allow  for  compliance  using  evaporative 
emission  credits. 

(6)  Instruct  the  equipment 
manufacturers  that  they  must  comply 
with  the  requirements  of  §  1060.202. 

(c)  You  do  not  need  installation 
instructions  for  components  you  install 
in  your  own  equipment. 

(d)  Provide  instructions  in  writing  or 
in  an  equivalent  format.  For  example, 
you  may  post  instructions  on  a  publicly 
available  Web  site  for  downloading  or 
printing,  provided  you  keep  a  copy  of 
these  instructions  in  your  records.  If  you 
do  not  provide  the  instructions  in 
writing,  explain  in  your  application  for 
certification  how  you  will  ensure  that 
each  installer  is  informed  of  the 
installation  requirements. 

§  1 060. 1 35  How  must  I  label  and  identify 
the  engines  and  equipment  I  produce? 

The  labeling  requirements  of  this 
section  apply  for  all  equipment 
manufacturers  and  for  engine 
manufacturers  that  certify  with  respect 
to  evaporative  emissions.  See  §  1060.137 
for  the  labeling  requirements  that  apply 
separately  for  fuel  lines,  fuel  tanks,  and 
other  fuel-system  components. 

(a)  You  must  affix  a  permanent  and 
legible  label  identifying  each  engine  or 
piece  of  equipment  before  introducing  it 
into  U.S.  commerce.  The  label  must 
be — 

(1)  Attached  in  one  piece  so  it  is  not 
removable  without  being  destroyed  or 
defaced. 

(2)  Secured  to  a  part  of  the  engine  or 
equipment  needed  for  normal  operation 
and  not  normally  requiring  replacement. 

(3)  Durable  and  readable  for  the 
equipment’s  entire  life. 

(4)  Written  in  English. 

(5)  Readily  visible  in  the  final 
installation.  It  may  be  under  a  hinged 
door  or  other  readily  opened  cover.  It 


may  not  be  hidden  by  any  cover 
attached  with  screws  or  any  similar 
designs.  Labels  on  marine  vessels  must 
be  visible  from  the  helm. 

(b)  If  you  hold  a  certificate  for  your 
engine  or  equipment  with  respect  to 
evaporative  emissions,  the  engine  or 
equipment  label  specified  in  paragraph 
(a)  of  this  section  must — 

(1)  Include  the  heading  “EMISSION 
CONTROL  INFORMATION”. 

(2)  Include  your  corporate  name  and 
trademark.  You  may  identify  another 
company  and  use  its  trademark  instead 
of  yours  if  you  comply  with  the 
provisions  of  §  1060.640. 

(3)  State  the  date  of  manufacture 
[MONTH  and  YEAR]  of  the  equipment; 
however,  you  may  omit  this  from  the 
label  if  you  stamp  or  engrave  it  on  the 
equipment. 

(4)  State:  “THIS  EQUIPMENT  [or 
VEHICLE  or  BOAT]  MEETS  U.S.  EPA 
EVAP  STANDARDS.” 

(5)  Identify  the  certified  fuel-system 
components  installed  on  the  equipment 
as  described  in  this  paragraph  (b)(5). 
Establish  a  component  code  for  each 
certified  fuel-system  component, 
including  those  certified  by  other 
companies.  You  may  use  part  numbers, 
certification  numbers,  or  any  other 
unique  code  that  you  or  the  certifying 
component  manufacturer  establish.  This 
identifying  information  must 
correspond  to  printing  or  other  labeling 
on  each  certified  fuel-system 
component,  whether  you  or  the 
component  manufacturer  certifies  the 
individual  component.  You  may 
identify  multiple  part  numbers  if  your 
equipment  design  might  include  an 
option  to  use  more  than  one  component 
design  (such  as  from  multiple 
component  manufacturers).  Use  one  of 
the  following  methods  to  include 
information  on  the  label  that  identifies 
certified  fuel-system  components: 

(i)  Use  the  component  codes  to 
identify  each  certified  fuel-system 
component  on  the  label  specified  in  this 
paragraph  (b). 

(ii)  Identify  the  emission  family  on 
the  label  using  EPA’s  standardized 
designation  or  an  abbreviated 
equipment  code  that  you  establish  in 
your  application  for  certification. 
Equipment  manufacturers  that  also 
certify  their  engines  with  respect  to 
exhaust  emissions  may  use  the  same 
emission  family  name  for  both  exhaust 
and  evaporative  emissions.  If  you  use 
the  provisions  of  this  paragraph 
(b)(5)(h),  you  must  identify  all  the 
certified  fuel-system  components  and 
the  associated  component  codes  in  your 
application  for  certification.  In  this  case 
the  label  specified  in  this  paragraph  (b) 


may  omit  the  information  related  to 
specific  fuel-system  components. 

(c)  If  you  produce  equipment  without, 
certifying  with  respect  to  evaporative 
emissions,  the  equipment  label 
specified  in  paragraph  (a)  of  this  section 
must — 

(1)  State:  “MEETS  U.S.  EPA  EVAP 
STANDARDS  USING  CERTIFIED 
COMPONENTS.” 

(2)  Include  your  corporate  name. 

(d)  You  may  add  information  to  the 
emission  control  information  label  as 
follows: 

(1)  You  may  identify  other  emission 
standards  that  the  engine  meets  or  does 
not  meet  (such  as  California  standards). 
You  may  include  this  information  by 
adding  it  to  the  statement  we  specify  or 
by  including  a  separate  statement. 

(2)  You  may  add  other  information  to 
ensure  that  the  engine  will  be  properly 
maintained  and  used. 

(3)  You  may  add  appropriate  features 
to  prevent  counterfeit  labels.  For 
example,  you  may  include  the  engine’s 
unique  identification  number  on  the 
label. 

(e)  Anyone  subject  to  the  labeling 
requirements  in  this  part  1060  may  ask 
us  to  approve  modified  labeling 
requirements  if  it  is  necessary  or 
appropriate.  We  will  approve  the 
request  if  the  alternate  label  is 
consistent  with  the  requirements  of  this 
part. 

§  1060.137  How  must  I  label  and  identify 
the  fuel-system  components  I  produce? 

The  requirements  of  this  section 
apply  for  manufacturers  of  fuel-system 
components  subject  to  emission 
standards  under  this  part  1060. 
However,  these  requirements  do  not 
apply  if  you  produce  fuel-system 
components  that  will  be  covered  by  a 
certificate  of  conformity  from  another 
company  under  §  1060.601(f).  These 
requirements  also  do  not  apply  for 
components  you  certify  if  you  also 
certify  the  equipment  in  which  the 
component  is  installed  and  meet  the 
labeling  requirements  in  §  1060.135. 

(a)  Label  the  following  components  as 
described  in  this  section: 

(1)  All  fuel  tanks,  except  for  metal 
fuel  tanks  that  are  deemed  certified 
under  §  1060.103(f). 

(2)  Fuel  lines.  This  includes  primer 
bulbs  unless  they  are  excluded  from  the 
definition  of  “fuel  line”  under  the 
standard-setting  part.  Label  primer 
bulbs  separately. 

(3)  Carbon  canisters. 

(4)  Fuel  caps,  as  described  in  this 
paragraph  (a)(4).  Fuel  caps  must  be 
labeled  if  they  are  separately  certified 
under  §  1060.103  or  if  the  diurnal 
control  system  requires  that  the  fuel 


59306 


Federal  Register / Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations 


tank  hold  pressure.  Fuel  caps  must  also 
be  labeled  if  they  are  attached  directly 
to  the  fuel  tank,  unless  the  fuel  tank  is 
certified  based  on  a  worst-case  fuel  cap. 

(5)  Replaceable  pressure-relief 
assemblies.  This  does  not  apply  if  the 
component  is  integral  to  the  fuel  tank  or 
fuel  cap. 

(6)  Other  components  we  determine 
to  be  critical  to  the  proper  functioning 
of  evaporative  emission  controls. 

(b)  Label  your  certified  fuel-system 
components  at  the  time  of  manufacture. 
The  label  must  be — 

(1)  Attached  so  it  is  not  removable 
without  being  destroyed  or  defaced. 

This  may  involve  printing  directly  on 
the  product.  For  molded  products,  you 
may  use  the  mold  to  apply  the  label. 

(2)  Durable  and  readable  for  the 
equipment’s  entire  life. 

(3)  Written  in  English. 

(c)  Except  as  specified  in  paragraph 

(d)  of  this  section,  you  must  create  the 
label  specified  in  paragraph  (b)  of  this 
section  as  follows: 

(1)  Include  your  corporate  name.  You 
may  identify  another  company  instead 
of  yours  if  you  comply  with  the 
provisions  of  §  1054.640. 

(2)  Include  EPA’s  standardized 
designation  for  the  emission  family. 

(3)  State:  “EPA  COMPLIANT”. 

(4)  Fuel  tank  labels  must  identify  the 
FEL,  if  applicable. 

(5)  Fuel  line  labels  must  identify  the 
applicable  permeation  level.  This  may 
involve  any  of  the  following 
approaches: 

(i)  Identify  the  applicable  numerical 
emission  standard  (such  as  15  g/m2/ 
day). 

(ii)  Identify  the  applicable  emission 
standards  using  EPA  classifications 
(such  as  EPA  Nonroad  Fuel  Lines). 

(iii)  Identify  the  applicable  industry 
standard  specification  (such  as  SAE  J30 
R12). 

(6)  Fuel  line  labels  must  be 
continuous,  with  no  more  than  12 
inches  before  repeating.  We  will 
consider  labels  to  be  continuous  if  the 
space  between  repeating  segments  is  no 
longer  than  that  of  the  repeated 
information.  You  may  add  a  continuous 
stripe  or  other  pattern  to  help  identify 
the  particular  type  or  grade  of  your 
products. 

(d)  You  may  create  an  abbreviated 
label  for  your  components.  Such  a  label 
may  rely  on  codes  to  identify  the 
component.  The  code  must  at  a 
minimum  identify  the  certification 
status,  your  corporate  name,  and  the 
emission  family.  For  example,  XYZ 
Manufacturing  may  label  its  fuel  lines  as 
“EPA-XYZ-A15”  to  designate  that  their 
“A15”  family  was  certified  to  meet 
EPA’s  15  g/m2/day  standard.  If  you  do 


this,  you  must  describe  the  abbreviated 
label  in  your  application  for 
certification  and  identify  all  the 
associated  information  specified  in 
paragraph  (c)  of  this  section. 

(e)  You  may  ask  us  to  approve 
modified  labeling  requirements  in  this 
section  as  described  in  §  1060.135(e). 

Subpart  C — Certifying  Emission 
Families 

§  1 060.201  What  are  the  general 
requirements  for  obtaining  a  certificate  of 
conformity? 

Manufacturers  of  engines,  equipment, 
or  fuel-system  components  may  need  to 
certify  their  products  with  respect  to 
evaporative  emission  standards  as 
described  in  §§  1060.1  and  1060.601. 

See  §  1060.202  for  requirements  related 
to  certifying  with  respect  to  the 
requirements  specified  in  §  1060.101(f). 
The  following  general  requirements 
apply  for  obtaining  a  certificate  of 
conformity: 

(a)  You  must  send  us  a  separate 
application  for  a  certificate  of 
conformity  for  each  emission  family.  A 
certificate  of  conformity  for  equipment 
is  valid  starting  with  the  indicated 
effective  date  but  it  is  not  valid  for  any 
production  after  December  31  of  the 
model  year  for  which  it  is  issued.  No 
certificate  will  be  issued  after  December 
31  of  the  model  year.  A  certificate  of 
conformity  for  a  component  is  valid 
starting  with  the  indicated  effective  date 
but  it  is  not  valid  for  any  production 
after  the  end  of  the  production  period 
for  which  it  is  issued. 

(b)  The  application  must  contain  all 
the  information  required  by  this  part 
and  must  not  include  false  or 
incomplete  statements  or  information 
(see  §  1060.255). 

(c)  We  may  ask  you  to  include  less 
information  than  we  specify  in  this 
subpart  as  long  as  you  maintain  all  the 
information  required  by  §  1060.250.  For 
example,  equipment  manufacturers 
might  use  only  components  that  are 
certified  by  other  companies  to  meet 
applicable  emission  standards,  in  which 
case  we  would  not  require  submission 
of  emission  data  already  submitted  by 
the  component  manufacturer. 

(d)  You  must  use  good  engineering 
judgment  for  all  decisions  related  to 
your  application  (see  40  CFR  1068.5). 

(e)  An  authorized  representative  of 
your  company  must  approve  and  sign 
the  application. 

(f)  See  §  1060.255  for  provisions 
describing  how  we  will  process  your 
application. 

(g)  We  may  specify  streamlined 
procedures  for  small-volume  equipment 
manufacturers. 


§  1 060.202  What  are  the  certification 
requirements  related  to  the  general 
standards  in  §1060.101? 

Equipment  manufacturers  must 
ensure  that  their  equipment  is  certified 
with  respect  to  the  general  standards 
specified  in  §  1060.101(f)  as  follows: 

(a)  If  §  1060.5  requires  you  to  certify 
your  equipment  to  any  of  the  emission 
standards  specified  in  §§  1060.102 
through  1060.105,  describe  in  your 
application  for  certification  how  you 
will  meet  the  general  standards 
specified  in  §  1060.101(f). 

(b)  If  §  1060.5  does  not  require  you  to 
certify  your  equipment  to  any  of  the 
emission  standards  specified  in 
§§1060.102  through  1060.105,  your 
equipment  is  deemed  to  be  certified 
with  respect  to  the  general  standards 
specified  in  §  1060.101(f)  if  you  design 
and  produce  your  equipment  to  meet 
those  standards. 

(1)  You  must  keep  records  as 
described  in  §  1060.210.  The  other 
provisions  of  this  part  for  certificate 
holders  apply  only  as  specified  in 
§1060.5. 

(2)  Your  equipment  is  deemed  to  be 
certified  only  to  the  extent  that  it  meets 
the  general  standards  in  §  1060.101(f). 
Thus,  it  is  a  violation  of  40  CFR 
1068.101(a)(1)  to  introduce  into  U.S. 
commerce  such  equipment  that  does  not 
meet  applicable  requirements  under 

§  1060.101(f). 

(c)  Instead  of  relying  on  paragraph  (b) 
of  this  section,  you  may  submit  an 
application  for  certification  and  obtain  a 
certificate  from  us.  The  provisions  of 
this  part  apply  in  the  same  manner  for 
certificates  issued  under  this  paragraph 
(c)  as  for  any  other  certificate  issued 
under  this  part. 

§  1060.205  What  must  I  include  in  my 
application? 

This  section  specifies  the  information 
that  must  be  in  your  application,  unless 
we  ask  you  to  include  less  information 
under  §  1060.201(c).  We  may  require 
you  to  provide  additional  information  to 
evaluate  your  application. 

(a)  Describe  the  emission  family’s 
specifications  and  other  basic 
parameters  of  the  emission  controls. 
Describe  how  you  meet  the  running  loss 
emission  control  requirements  in 

§  1060.104,  if  applicable.  Describe  how 
you  meet  any  applicable  equipment- 
based  requirements  of  §  1060.101(e)  and 

(f).  State  whether  you  are  requesting 
certification  for  gasoline  or  some  other 
fuel  type.  List  each  distinguishable 
configuration  in  the  emission  family. 

(b)  Describe  the  products  you  selected 
for  testing  and  the  reasons  for  selecting 
them. 
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(c)  Describe  the  test  equipment  and 
procedures  that  you  used,  including  any 
special  or  alternate  test  procedures  you 
used  (see  §1060.501). 

(d)  List  the  specifications  of  the  test 
fuel  to  show  that  it  falls  within  the 
required  ranges  specified  in  subpart  F  of 
this  part. 

(e)  State  the  equipment  applications 
to  which  your  certification  is  limited. 

For  example,  if  your  fuel  system  meets 
the  emission  requirements  of  this  part 
applicable  only  to  handheld  Small  SI 
equipment,  state  that  the  requested 
certificate  would  apply  only  for 
handheld  Small  SI  equipment. 

(f)  Identify  the  emission  family’s 
useful  life. 

(g)  Include  the  maintenance 
instructions  you  will  give  to  the 
ultimate  purchaser  of  each  new  nonroad 
engine  (see  §  1060.125). 

(h)  Include  the  emission-related 
installation  instructions  you  will 
provide  if  someone  else  will  install  your 
component  in  a  piece  of  nonroad 
equipment  (see  §  1060.130). 

(i)  Describe  your  emission  control 
information  label  (see  §§  1060.135  and 
1060.137). 

(j)  Identify  the  emission  standards  or 
FELs  to  which  you  are  certifying  the 
emission  family. 

(k)  Present  emission  data  to  show 
your  products  meet  the  applicable 
emission  standards.  Note  that 

§§  1060.235  and  1060.240  allow  you  to 
submit  an  application  in  certain  cases 
without  new  emission  data. 

(l)  State  that  your  product  was  tested 
as  described  in  the  application 
(including  the  test  procedures,  test 
parameters,  and  test  fuels)  to  show  you 
meet  the  requirements  of  this  part.  If 
you  did  not  do  the  testing,  identify  the 
source  of  the  data. 

(m)  Report  all  test  results,  including 
those  from  invalid  tests,  whether  or  not 
they  were  conducted  according  to  the 
test  procedures  of  subpart  F  of  this  part. 
We  may  ask  you  to  send  other 
information  to  confirm  that  your  tests 
were  valid  under  the  requirements  of 
this  part. 

(n)  Unconditionally  certify  that  all  the 
products  in  the  emission  family  comply 
with  the  requirements  of  this  part,  other 
referenced  parts  of  the  CFR,  and  the 
Clean  Air  Act. 

(o)  Include  good-faith  estimates  of 
U.S. -directed  production  volumes. 
Include  a  justification  for  the  estimated 
production  volumes  if  they  are 
substantially  different  than  actual 
production  volumes  in  earlier  years  for 
similar  models. 

(p)  Include  other  applicable 
information,  such  as  information 
required  by  other  subparts  of  this  part. 


(q)  Name  an  agent  for  service  located 
in  the  United  States.  Service  on  this 
agent  constitutes  service  on  you  or  any 
of  your  officers  or  employees  for  any 
action  by  EPA  or  otherwise  by  the 
United  States  related  to  the 
requirements  of  this  part. 

§  1 060.21 0  What  records  should 
equipment  manufacturers  keep  if  they  do 
not  apply  for  certification? 

If  you  are  an  equipment  manufacturer 
that  does  not  need  to  obtain  a  certificate 
of  conformity  for  your  equipment  as 
described  in  §  1060.5,  you  must  keep 
the  records  specified  in  this  section  to 
document  compliance  with  applicable 
requirements.  We  may  review  these 
records  at  any  time,  if  we  ask,  you  must 
send  us  these  records  within  30  days. 
You  must  keep  these  records  for  eight 
years  from  the  end  of  the  model  year. 

(a)  Identify  your  equipment  models 
and  the  annual  U.S. -directed  production 
volumes  for  each  model. 

(b)  Identify  the  emission  family  names 
of  the  certificates  that  will  cover  your 
equipment,  the  part  numbers  of  those 
certified  components,  and  the  names  of 
the  companies  that  hold  the  certificates. 
You  must  he  able  to  identify  this 
information  for  each  piece  of  equipment 
you  produce. 

(c)  Describe  how  you  comply  with 
any  emission-related  installation 
instructions,  labeling  requirements,  and 
the  general  standards  in  §  1060.101(e) 
and  (f). 

§  1 060.225  How  do  I  amend  my  application 
for  certification? 

Before  we  issue  a  certificate  of 
conformity,  you  may  amend  your 
application  to  include  new  or  modified 
configurations,  subject  to  the  provisions 
of  this  section.  After  we  have  issued 
your  certificate  of  conformity,  you  may 
send  us  an  amended  application 
requesting  that  we  include  new  or 
modified  configurations  within  the 
scope  of  the  certificate,  subject  to  the 
provisions  of  this  section.  You  must 
amend  your  application  if  any  changes 
occur  with  respect  to  any  information 
included  in  your  application. 

(a)  You  must  amend  your  application 
before  you  take  any  of  the  following 
actions: 

(1)  Add  a  configuration  to  an  emission 
family.  In  this  case,  the  configuration 
added  must  be  consistent  with  other 
configurations  in  the  emission  family 
with  respect  to  the  criteria  listed  in 
§1060.230. 

(2)  Change  a  configuration  already 
included  in  an  emission  family  in  a  way 
that  may  affect  emissions,  or  change  any 
of  the  components  you  described  in 
your  application  for  certification.  This 


includes  production  and  design  changes 
that  may  affect  emissions  any  time 
during  the  equipment’s  lifetime. 

(3)  Modify  an  FEL  for  an  emission 
family  as  described  in  paragraph  (f)  of 
this  section.  Note  however  that 
component  manufacturers  may  not 
modify  an  FEL  for  their  products  unless 
they  submit  a  separate  application  for  a 
new  emission  family. 

(b)  To  amend  your  application  for 
certification,  send  the  Designated 
Compliance  Officer  the  following 
information: 

(1)  Describe  in  detail  the  addition  or 
change  in  the  configuration  you  intend 
to  make. 

(2)  Include  engineering  evaluations  or 
data'showing  that  the  amended 
emission  family  complies  with  all 
applicable  requirements.  You  may  do 
this  by  showing  that  the  original 
emission  data  are  still  appropriate  for 
showing  that  the  amended  family 
complies  with  all  applicable 
requirements. 

(3)  If  the  original  emission  data  for  the 
emission  family  are  not  appropriate  to 
show  compliance  for  the  new  or 
modified  configuration,  include  new 
test  data  showing  that  the  new  or 
modified  configuration  meets  the 
requirements  of  this  part. 

(c)  We  may  ask  for  more  test  data  or 
engineering  evaluations.  Within  30  days 
after  we  make  our  request,  you  must 
provide  the  information  or  describe 
your  plan  for  providing  it  in  a  timely 
manner. 

(d)  For  emission  families  already 
covered  by  a  certificate  of  conformity, 
we  will  determine  whether  the  existing 
certificate  of  conformity  covers  your 
new  or  modified  configuration.  You 
may  ask  for  a  hearing  if  we  deny  your 
request  (see  §  1060.820). 

(e)  For  emission  families  already 
covered  by  a  certificate  of  conformity, 
you  may  start  producing  the  new  or 
modified  configuration  anytime  after 
you  send  us  your  amended  application 
and  before  we  make  a  decision  under 
paragraph  (d)  of  this  section.  However, 
if  we  determine  that  the  affected 
configurations  do  not  meet  applicable 
requirements,  we  will  notify  you  to 
cease  production  of  the  configurations 
and  may  require  you  to  recall  the 
equipment  at  no  expense  to  the  owner. 
Choosing  to  produce  equipment  under 
this  paragraph  (e)  is  deemed  to  be 
consent  to  recall  all  equipment  that  we 
determine  do  not  meet  applicable 
emission  standards  or  other 
requirements  and  to  remedy  the 
nonconformity  at  no  expense  to  the 
owner.  If  you  do  not  provide 
information  we  request  under  paragraph 
(c)  of  this  section  within  30  days  after 
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we  request  it,  you  must  stop  producing 
the  new  or  modified  equipment. 

(f)  If  you  hold  a  certificate  of 
conformity  for  equipment  and  you  have 
certified  the  fuel  tank  that  you  install  in 
the  equipment,  you  may  ask  us  to 
approve  a  change  to  your  FEL  after  the 
start  of  production.  The  changed  FEL 
may  not  apply  to  equipment  you  have 
already  introduced  into  U.S.  commerce, 
except  as  described  in  this  paragraph  (f). 
If  we  approve  a  changed  FEL  after  the 
start  of  production,  you  must  identify 
the  date  or  serial  number  for  applying 
the  new  FEL.  If  you  identify  this  by 
month  and  year,  we  will  consider  that 
a  lowered  FEL  applies  on  the  last  day 
of  the  month  and  a  raised  FEL  applies 
on  the  first  day  of  the  month.  You  may 
ask  us  to  approve  a  change  to  your  FEL 
in  the  following  cases: 

(1)  You  may  ask  to  raise  your  FEL  for 
your  emission  family  at  any  time.  In 
your  request,  you  must  show  that  you 
will  still  be  able  to  meet  the  emission 
standards  as  specified  in  the  exhaust 
standard-setting  part.  If  you  amend  your 
application  by  submitting  new  test  data 
to  include  a  newly  added  or  modified 
fuel  tank  configuration,  as  described  in 
paragraph  (b)(3)  of  this  section,  use  the 
appropriate  FELs  with  corresponding 
production  volumes  to  calculate  your 
production-weighted  average  FEL  for 
the  model  year.  In  all  other 
circumstances,  you  must  use  the  higher 
FEL  for  the  entire  family  to  calculate 
your  production-weighted  average  FEL 
under  subpart  H  of  this  part. 

(2)  You  may  ask  to  lower  the  FEL  for 
your  emission  family  only  if  you  have 
test  data  from  production  units  showing 
that  emissions  are  below  the  proposed 
lower  FEL.  The  lower  FEL  applies  only 
for  units  you  produce  after  we  approve 
the  new  FEL.  Use  the  appropriate  FELs 
with  corresponding  production  volumes 
to  calculate  your  production-weighted 
average  FEL  for  the  model  year. 

(g)  Component  manufacturers  may  not 
change  an  emission  family’s  FEL  under 
any  circumstances.  Changing  the  FEL 
would  require  submission  of  a  new 
application  for  certification. 

§  1060.230  How  do  I  select  emission 
families? 

(a)  For  purposes  of  certification, 
divide  your  product  line  into  families  of 
equipment  (or  components)  that  are 
expected  to  have  similar  emission 
characteristics  throughout  their  useful 
life. 

(b)  Group  fuel  lines  into  the  same 
emission  family  if  they  are  the  same  in 
all  the  following  aspects: 

(1)  Type  of  material  including  barrier 
layer. 

(2)  Production  method. 


(3)  Types  of  connectors  and  fittings 
(material,  approximate  wall  thickness, 
etc.)  for  fuel  line  assemblies  certified 
together. 

(c)  Group  fuel  tanks  (or  fuel  systems 
including  fuel  tanks)  into  the  same 
emission  family  if  they  are  the  same  in 
all  the  following  aspects: 

(1)  Type  of  material,  including  any 
pigments,  plasticizers,  UV  inhibitors,  or 
other  additives  that  are  expected  to 
affect  control  of  emissions. 

(2)  Production  method. 

(3)  Relevant  characteristics  of  fuel  cap 
design  for  fuel  systems  subject  to 
diurnal  emission  requirements. 

(4)  Gasket  material. 

(5)  Emission  control  strategy. 

(6)  Family  emission  limit,  if 
applicable. 

(d)  Group  other  fuel-system 
components  and  equipment  into  the 
same  emission  family  if  they  are  the 
same  in  all  the  following  aspects: 

(1)  Emission  control  strategy  and 
design. 

(2)  Type  of  material  (such  as  type  of 
charcoal  used  in  a  carbon  canister).  This 
criteria  does  not  apply  for  materials  that 
are  unrelated  to  emission  control 
performance. 

(3)  The  fuel  systems  meet  the  running 
loss  emission  standard  based  on  the 
same  type  of  compliance  demonstration 
specified  in  §  1060.104(b),  if  applicable. 

(e)  You  may  subdivide  a  group  of 
equipment  or  components  that  are 
identical  under  paragraphs  (b)  through 
(d)  of  this  section  into  different 
emission  families  if  you  show  the 
expected  emission  characteristics  are 
different  during  the  useful  life. 

(f)  In  unusual  circumstances,  you  may 
group  equipment  or  components  that 
are  not  identical  with  respect  to  the 
things  listed  in  paragraph  (b)  through 
(d)  of  this  section  into  the  same 
emission  family  if  you  show  that  their 
emission  characteristics  during  the 
useful  life  will  be  similar.  The 
provisions  of  this  paragraph  (f)  do  not 
exempt  any  engines  or  equipment  from 
meeting  all  the  applicable  standards  and 
requirements  in  subpart  B  of  this  part. 

(g)  Emission  families  may  include 
components  used  in  multiple 
equipment  categories.  Such  families  are 
covered  by  a  single  certificate.  For 
example,  a  single  emission  family  may 
contain  fuel  tanks  used  in  both  Small  SI 
equipment  and  Marine  SI  vessels. 

§  1 060.235  What  emission  testing  must  I 
perform  for  my  application  for  a  certificate 
of  conformity? 

This  section  describes  the  emission 
testing  you  must  perform  to  show 
compliance  with  the  emission  standards 
in  subpart  B  of  this  part. 


(a)  Test  your  products  using  the 
procedures  and  equipment  specified  in 
subpart  F  of  this  part. 

(b)  Select  an  emission-data  unit  from 
each  emission  family  for  testing.  If  you 
are  certifying  with  a  family  emission 
limit,  you  must  test  at  least  three 
emission-data  units.  In  general,  you 
must  test  a  preproduction  product  that 
will  represent  actual  production. 
However,  for  fuel  tank  permeation,  you 
may  test  a  tank  with  standardized 
geometry  provided  that  it  is  made  of  the 
same  material(s)  and  appropriate  wall 
thickness.  In  general,  the  test 
procedures  specify  that  components  or 
systems  be  tested  rather  than  complete 
equipment.  For  example,  to  certify  your 
family  of  Small  SI  equipment,  you 
would  need  to  test  a  sample  of  fuel  line 
for  permeation  emissions  and  a  fuel 
tank  for  permeation  emissions.  Note  that 
paragraph  (e)  of  this  section  and 

§  1060.240  allow  you  in  certain 
circumstances  to  certify  without  testing 
an  emission-data  unit  from  the  emission 
family.  Select  test  components  that  are 
most  likely  to  exceed  (or  have  emissions 
nearer  to)  the  applicable  emission 
standards  as  follows: 

(1)  For  fuel  tanks,  consider  the 
following  factors  associated  with  higher 
emission  levels: 

(1)  Smallest  average  wall  thickness  (or 
barrier  thickness,  as  appropriate). 

(ii)  Greatest  extent  of  pinch  welds  for 
tanks  using  barrier  technologies. 

(iii)  Greatest  relative  area  of  gasket 
material,  especially  if  gaskets  are  made 
of  high-permeation  materials. 

(2)  For  fuel  lines,  consider  the 
following  factors  associated  with  higher 
emission  levels: 

(i)  Smallest  average  wall  thickness  (or 
barrier  thickness,  as  appropriate). 

(ii)  Smallest  inner  diameter. 

(c)  You  may  not  do  maintenance  on 
emission-data  units. 

(d)  We  may  measure  emissions  from 
any  of  your  products  from  the  emission 
family,  as  follows: 

(1)  You  must  supply  your  products  to 
us  if  we  choose  to  perform  confirmatory 
testing. 

(2)  If  we  measure  emissions  on  one  of 
your  products,  the  results  of  that  testing 
become  the  official  emission  results  for 
the  emission  family.  Unless  we  later 
invalidate  these  data,  we  may  decide 
not  to  consider  your  data  in  determining 
if  your  emission  family  meets  applicable 
requirements. 

(e)  You  may  ask  to  use  carryover 
emission  data  from  a  previous 
production  period  instead  of  doing  new 
tests,  but  only  if  all  the  following  are 
true: 

(1)  The  emission  family  from  the 
previous  production  period  differs  from 
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the  current  emission  family  only  with 
respect  to  production  period  or  other 
characteristics  unrelated  to  emissions. 
You  may  also  ask.  to  add  a  configuration 
subject  to  §  1060.225. 

(2)  The  emission-data  unit  from  the 
previous  production  period  remains  the 
appropriate  emission-data  unit  under 
paragraph  (b)  of  this  section.  For 
example,  you  may  not  carryover 
emission  data  for  your  family  of  nylon 
fuel  tanks  if  you  have  added  a  thinner- 
walled  fuel  tank  than  was  tested 
previously. 

(3)  The  data  show  that  the  emission- 
data  unit  would  meet  all  the 
requirements  that  apply  to  the  emission 
family  covered  by  the  application  for 
certification. 

(f)  We  may  require  you  to  test  another 
unit  of  the  same  or  different 
configuration  in  addition  to  the  unit(s) 
tested  under  paragraph  (b)  of  this 
section. 

(g)  If  yorruse  an  alternate  test 
procedure  under  §  1060.505,  and  later 
testing  shows  that  such  testing  does  not 
produce  results  that  are  equivalent  to 
the  procedures  specified  in  this  part,  we 
may  reject  data  you  generated  using  the 
alternate  procedure. 

§  1 060.240  How  do  I  demonstrate  that  my 
emission  family  complies  with  evaporative 
emission  standards? 

(a)  For  purposes  of  certification,  your 
emission  family  is  considered  in 
compliance  with  an  evaporative 
emission  standard  in  subpart  B  of  this 
part  if  you  do  either  of  the  following: 

(1)  You  have  test  results  showing  a 
certified  emission  level  from  the  fuel 
tank  or  fuel  line  (as  applicable)  in  the 
family  are  at  or  below  the  applicable 
standard. 

(2)  You  comply  with  design 
specifications  as  specified  in  paragraphs 
(d)  through  (f)  of  this  section. 

(b)  Your  emission  family  is  deemed 
not  to  comply  if  any  fuel  tank  or  fuel 
line  representing  that  family  has  an 
official  emission  result  above  the 
standard. 

(c)  Round  each  official  emission  result 
to  the  same  number  of  decimal  places  as 
the  emission  standard. 

(d)  You  may  demonstrate  for 
certification  that  your  emission  family 
complies  with  the  fuel  tank  permeation 
standards  specified  in  §  1060.103  with 
any  of  the  following  control 
technologies: 

(1)  A  coextruded  high-density 
polyethylene  fuel  tank  with  a 
continuous  ethylene  vinyl  alcohol 
barrier  layer  (with  not  more  than  40 
molar  percent  ethylene)  making  up  at 
least  2  percent  of  the  fuel  tank’s  overall 
wall  thickness  with  any  of  the  following 
gasket  and  fuel-cap  characteristics: 


(1)  No  nonmetal  gaskets  or  fuel  caps. 

(ii)  All  nonmetal  gaskets  and  fuel  caps 
made  from  low-permeability  materials. 

(iii)  Nonmetal  gaskets  and  fuel  caps 
that  are  not  made  from  low-permeability 
materials  up  to  the  following  limits: 

(A)  Gaskets  with  a  total  exposed 
surface  area  less  than  0.25  percent  of  the 
total  inside  surface  area  of  the  fuel  tank. 
For  example,  a  fuel  tank  with  an  inside 
surface  area  of  0.40  square  meters  may 
use  high-permeation  gasket  material 
representing  a  surface  area  of  up  to 
1,000  mm2  (0.25%  x  Vioo  x  0.40  m2  x 
1,000,000  mm2/m2).  Determine  surface 
area  based  on  the  amount  of  material 
exposed  to  liquid  fuel. 

(B)  Fuel  caps  directly  mounted  to  the 
fuel  tank  with  the  surface  area  of  the 
fuel  cap  less  than  3.0  percent  of  the  total 
inside  surface  area  of  the  fuel  tank.  Use 
the  smallest  inside  cross-sectional  area 
of  the  opening  on  which  the  cap  is 
mounted  as  the  fuel  cap’s  surface  area. 

(2)  A  metal  fuel  tank  with  the  gasket 
and  fuel-cap  characteristics  meeting  the 
specifications  in  paragraphs  (d)(l)(i) 
through  (iii)  of  this  section. 

(e)  You  may  demonstrate  for 
certification  that  your  emission  family 
complies  with  the  diurnal  emission 
standards  specified  in  §  1060.105  with 
any  of  the  following  control 
technologies: 

(1)  A  Marine  SI  fuel  tank  sealed  up  to 
a  positive  pressure  of  7.0  kPa  (1.0  psig); 
however,  the  fuel  tank  may  contain  air 
inlets  that  open  when  there  is  a  vacuum 
pressure  inside  the  tank. 

(2)  A  Marine  SI  fuel  tank  equipped 
with  a  passively  purged  carbon  canister 
that  meets  the  requirements  of  this 
paragraph  (e)(2).  The  carbon  must 
adsorb  no  more  than  0.5  grams  of  water 
per  gram  of  carbon  at  90%  relative 
humidity  and  a  temperature  of  25±5  °C. 
The  carbon  granules  must  have  a 
minimum  mean  diameter  of  3.1  mm 
based  on  the  procedures  in  ASTM 
D2862  (incorporated  by  reference  in 

§  1060.810).  The  carbon  must  also  pass 
a  dust  attrition  test  based  on  ASTM 
D3802  (incorporated  by  reference  in 
§  1060.810),  except  that  hardness  is 
defined  as  the  ratio  of  mean  particle 
diameter  before  and  after  the  test  and 
the  procedure  must  involve  twenty  Vi- 
inch  steel  balls  and  ten  3A-inch  steel 
balls.  Use  good  engineering  judgment  in 
the  structural  design  of  the  carbon 
canister.  The  canister  must  have  a 
volume  compensator  or  some  other 
device  to  prevent  the  carbon  pellets 
from  moving  within  the  canister  as  a 
result  of  vibration  or  changing 
*■  temperature.  The  canister  must  have  a 
minimum  working  capacity  as  follows: 

(i)  You  may  use  the  measurement 
procedures  specified  by  the  California 


Air  Resources  Board  in  Attachment  1  to 
TP-902  to  show  that  canister  working 
capacity  is  least  3.6  grams  of  vapor 
storage  capacity  per  gallon  of  nominal 
fuel  tank  capacity  (or  1.4  grams  of  vapor 
storage  capacity  per  gallon  of  nominal 
fuel  tank  capacity  for  fuel  tanks  used  in 
nontrailerable  boats).  TP-902  is  part  of 
Final  Regulation  Order,  Article  1, 

Chapter  15,  Division  3,  Title  13, 

California  Code  of  Regulations,  July  26, 
2004  as  adopted  by  the  California  Air 
Resources  Board  (incorporated  by 
reference  in  §  1060.810). 

(ii)  You  may  produce  canisters  with  a 
minimum  carbon  volume  of  0.040  liters 
per  gallon  of  nominal  fuel  tank  capacity 
(or  0.016  liters  per  gallon  for  fuel  tanks 
used  in  nontrailerable  boats).  The 
carbon  canister  must  have  a  minimum 
effective  length-to-diameter  ratio  of  3.5 
and  the  vapor  flow  must  be  directed 
with  the  intent  of  using  the  whole 
carbon  bed.  The  carbon  must  have  a 
minimum  carbon  working  capacity  of  90 
grams  per  liter. 

(f)  We  may  establish  additional  design 
certification  options  where  we  find  that 
new  test  data  demonstrate  that  the  use 
of  a  different  technology  design  will 
ensure  compliance  with  the  applicable 
emission  standards. 

(g)  You  may  not  establish  a  family 
emission  limit  below  the  emission 
standard  for  components  certified  based 
on  design  specifications  under  this 
section  even  if  actual  emission  rates  are 
much  lower. 

§  1060.250  What  records  must  I  keep? 

(a)  Organize  and  maintain  the 
following  records: 

(1)  A  copy  of  all  applications  and  any 
summary  information  you  send  us. 

(2)  Any  of  the  information  we  specify 
in  §  1060.205  that  you  were  not  required 
to  include  in  your  application. 

(3)  A  detailed  history  of  each 
emission-data  unit.  For  each  emission 
data  unit,  include  all  of  the  following: 

(i)  The  emission-data  unit’s 
construction,  including  its  origin  and 
buildup,  steps  you  took  to  ensure  that 

it  represents  production  equipment,  any 
components  you  built  specially  for  it, 
and  all  the  components  you  include  in 
your  application  for  certification. 

(ii)  All  your  emission  tests,  including 
documentation  on  routine  and  standard 
tests,  and  the  date  and  purpose  of  each 
test. 

(iii)  All  tests  to  diagnose  emission 
control  performance,  giving  the  date  and 
time  of  each  and  the  reasons  for  the  test. 

(iv)  Any  other  significant  events. 

(4)  Annual  production  figures  for  each 
emission  family  divided  by  assembly 
plant. 

(5)  Keep  a  list  of  equipment 
identification  numbers  for  all  the 
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equipment  you  produce  under  each 
certificate  of  conformity. 

(b)  Keep  required  data  from  routine 
emission  tests  (such  as  temperature 
measurements)  for  one  year  after  we 
issue  the  associated  certificate  of 
conformity.  Keep  all  other  information 
specified  in  paragraph  (a)  of  this  section 
for  eight  years  after  we  issue  your 
certificate. 

(c)  Store  these  records  in  any  format 
and  on  any  media  as  long  as  you  can 
promptly  send  us  organized,  written 
records  in  English  if  we  ask  for  them. 

You  must  keep  these  records  readily 
available.  We  may  review  them  at  any 
time. 

§  1060.255  What  decisions  may  EPA  make 
regarding  my  certificate  of  conformity? 

(a)  If  we  determine  your  application  is 
complete  and  shows  that  the  emission 
family  meets  all  the  requirements  of  this 
part  and  the  Clean  Air  Act,  we  will 
issue  a  certificate  of  conformity  for  your 
emission  family  for  that  production 
period.  We  may  make  the  approval 
subject  to  additional  conditions. 

(b)  We  may  deny  your  application  for 
certification  if  we  determine  that  your 
emission  family  fails  to  comply  with 
emission  standards  or  other 
requirements  of  this  part  or  the  Clean 
Air  Act.  We  will  base  our  decision  on 
all  available  information.  If  we  deny 
your  application,  we  will  explain  why 
in  writing. 

(c)  In  addition,  we  may  deny  your 
application  or  suspend  or  revoke  your 
certificate  if  you  do  any  of  the 
following: 

(1)  Refuse  to  comply  with  any  testing 
or  reporting  requirements. 

(2)  Submit  false  or  incomplete 
information  (paragraph  (e)  of  this 
section  applies  if  this  is  fraudulent). 

(3)  Render  inaccurate  any  test  data. 

(4)  Deny  us  from  completing 
authorized  activities  despite  our 
presenting  a  warrant  or  court  order  (see 
40  CFR  1068.20).  This  includes  a  failure 
to  provide  reasonable  assistance. 

(5)  Produce  equipment  or  components 
for  importation  into  the  United  States  at 
a  location  where  local  law  prohibits  us 
from  carrying  out  authorized  activities. 


(6)  Fail  to  supply  requested 
information  or  amend  your  application 
to  include  all  equipment  or  components 
being  produced. 

(7)  Take  any  action  that  otherwise 
circumvents  the  intent  of  the  Clean  Air 
Act  or  this  part. 

(d)  We  may  void  your  certificate  if 
you  do  not  keep  the  records  we  require 
or  do  not  give  us  information  when  we 
ask  for  it. 

(e)  We  may  void  your  certificate  if  we 
find  that  you  intentionally  submitted' 
false  or  incomplete  information. 

(f)  If  we  deny  your  application  or 
suspend,  revoke,  or  void  your 
certificate,  you  may  ask  for  a  hearing 
(see  §1060.820). 

Subpart  D — Production  Verification 
Testing 

§  1 060.301  Manufacturer  testing. 

(a)  Using  good  engineering  judgment, 
you  must  evaluate  production  samples 
to  verify  that  equipment  or  components 
you  produce  are  as  specified  in  the 
certificate  of  conformity.  This  may 
involve  testing  using  certification 
procedures  or  other  measurements. 

(b)  You  must  give  us  records  to 
document  your  evaluation  if  we  ask  for 
them. 

§  1 060.31 0  Supplying  products  to  EPA  for 
testing. 

Upon  our  request,  you  must  supply  a 
reasonable  number  of  production 
samples  to  us  for  verification  testing. 

Subpart  E — In-use  Testing 

§1060.401  General  Provisions. 

We  may  perform  in-use  testing  of  any 
equipment  or  fuel-system  components 
subject  to  the  standards  of  this  part. 

Subpart  F — Test  Procedures 

§  1060.501  General  testing  provisions. 

(a)  This  subpart  is  addressed  to  you  as 
a  certifying  manufacturer  but  it  applies 
equally  to  anyone  who  does  testing  for 
you. 

(b)  Unless  we  specify  otherwise,  the 
terms  “procedures”  and  “test 
procedures”  in  this  part  include  all 


aspects  of  testing,  including  the 
equipment  specifications,  calibrations, 
calculations,  and  other  protocols  and 
procedural  specifications  needed  to 
measure  emissions. 

(c)  The  specification  for  gasolinb  to  be 
used  for  testing  is  given  in  40  CFR 
1065.710.  Use  the  grade  of  gasoline 
specified  for  general  testing.  For  testing 
specified  in  this  part  that  requires  a 
blend  of  gasoline  and  ethanol,  blend 
this  grade  of  gasoline  with  fuel-grade 
ethanol  meeting  the  specifications  of 
ASTM  D4806  (incorporated  by  reference 
in  §  1060.810).  You  do  not  need  to 
measure  the  ethanol  concentration  of 
such  blended  fuels  and  may  instead 
calculate  the  blended  composition  by 
assuming  that  the  ethanol  is  pure  and 
mixes  perfectly  with  the  base  fuel.  For 
example,  ifyou  mix  10.0  liters  of  fuel- 
grade  ethanol  with  90.0  liters  of 
gasoline,  you  may  assume  the  resulting 
mixture  is  10.0  percent  ethanol.  You 
may  use  more  or  less  pure  ethanol  if  you 
can  demonstrate  that  it  will  not  affect 
your  ability  to  demonstrate  compliance 
with  the  applicable  emission  standards. 
Note  that  unless  we  specify  otherwise, 
any  references  to  gasoline-ethanol 
mixtures  containing  a  specified  ethanol 
concentration  means  mixtures  meeting 
the  provisions  of  this  paragraph  (c). 

(d)  Accuracy  and  precision  of  all 
temperature  measurements  must  be  ±1.0 
°C  or  better.  If  you  use  multiple  sensors 
to  measure  differences  in  temperature, 
calibrate  the  sensors  so  they  will  be 
within  0.5  °C  of  each  other  when  they 
are  in  thermal  equilibrium  at  a  point 
within  the  range  of  test  temperatures 
(use  the  starting  temperature  in  Table  1 
to  §  1060.525  unless  this  is  not  feasible). 

(e)  Accuracy  and  precision  of  mass 
balances  must  be  sufficient  to  ensure 
accuracy  and  precision  of  two  percent 
or  better  for  emission  measurements  for 
products  at  the  maximum  level  allowed 
by  the  standard.  The  readability  of  the 
display  may  not  be  coarser  than  half  of 
the  required  accuracy  and  precision. 
Examples  are  shown  in  the  following 
table: 


Example  #1 

Example  #2 

Example  #3 

Applicable  standard . 

Internal  surface  area  . 

Length  of  test  . 

Maximum  allowable  mass  change  . 

Required  accuracy  and  precision . 

Required  readability  . 

1 .5  g/m2/day  . 

1.15  m2 . 

1 4  days . 

24.15  g  . 

+0.483  g  or  better  . 

0.1  g  or  better  . 

1 .5  g/m2/day  . 

0.47  m2 . 

1 4  days . 

9.87  g  . 

+0.197  g  or  better  . 

0.1  g  or  better  . 

15  g/m2/day. 

0.070  m2. 

28  days. 

1.96  g. 

±0.0392  g  or  better. 

0.01  g  or  better. 

§  1 060.505  Other  procedures. 

(a)  Your  testing.  The  procedures  in 
this  part  apply  for  all  testing  you  do  to 


show  compliance  with  emission 
standards,  with  certain  exceptions  listed 
in  this  section. 


(b)  Our  testing.  These  procedures 
generally  apply  for  testing  that  we  do  to 
determine  if  your  equipment  complies 
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with  applicable  emission  standards.  We 
may  perform  other  testing  as  allowed  by 
the  Clean  Air  Act. 

(c)  Exceptions.  We  may  allow  or 
require  you  to  use  procedures  other  than 
those  specified  in  this  part  in  the 
following  cases: 

(1)  You  may  request  to  use  special 
procedures  if  your  equipment  cannot  be 
tested  using  the  specified  procedures. 

We  will  approve  your  request  if  we 
determine  that  it  would  produce 
emission  measurements  that  represent 
in-use  operation  and  we  determine  that 
it  can  be  used  to  show  compliance  with 
the  requirements  of  the  standard-setting 
part. 

(2)  You  may  ask  to  use  emission  data 
collected  using  other  procedures,  such 
as  those  of  the  California  Air  Resources 
Board  or  the  International  Organization 
for  Standardization.  We  will  approve 
this  only  if  you  show  us  that  using  these 
other  procedures  does  not  affect  your 
ability  to  show  compliance  with  the 
applicable  emission  standards.  This 
generally  requires  emission  levels  to  be 
far  enough  below  the  applicable 
emission  standards  so  any  test 
differences  do  not  affect  your  ability  to 
state  unconditionally  that  your 
equipment  will  meet  all  applicable 
emission  standards  when  tested  using 
the  specified  test  procedures. 

(3)  You  may  request  to  use  alternate 
procedures  that  are  equivalent  to 
allowed  procedures  or  are  more  accurate 
or  more  precise  than  allowed 
procedures.  See  40  CFR  1065.12  for  a 
description  of  the  information  that  is 
generally  required  to  show  that  an 
alternate  test  procedure  is  equivalent. 

(4)  The  test  procedures  are  specified 
for  gasoline-fueled  equipment.  If  your 
equipment  will  use  another  volatile 
liquid  fuel  instead  of  gasoline,  use  a  test 
fuel  that  is  representative  of  the  fuel  that 
will  be  used  with  the  equipment  in  use. 
You  may  ask  us  to  approve  other 
changes  to  the  test  procedures  to  reflect 
the  effects  of  using  a  fuel  other  than 
gasoline. 

(d)  Approval.  If  we  require  you  to 
request  approval  to  use  other 
procedures  under  paragraph  (c)  of  this 
section,  you  may  not  use  them  until  we 
approve  your  request. 

§  1 060.510  How  do  I  test  EPA  Low- 
Emission  Fuel  Lines  for  permeation 
emissions? 

For  EPA  Low-Emission  Fuel  Lines, 
measure  emissions  according  to  SAE 
J2260,  which  is  incorporated  by 
reference  in  §  1054.810. 


§  1 060.51 5  How  do  I  test  EPA  Nonroad 
Fuel  Lines  and  EPA  Cold-Weather  Fuel 
Lines  for  permeation  emissions? 

Measure  emission  as  follows  for  EPA 
Nonroad  Fuel  Lines  and  EPA  Cold- 
Weather  Fuel  Lines: 

(a)  Prior  to  permeation  testing,  use 
good  engineering  judgment  to 
precondition  the  fuel  line  by  filling  it 
with  the  fuel  specified  in  this  paragraph 
(a),  sealing  the  openings,  and  soaking  it 
for  at  least  four  weeks  at  43  ±5  °C  or 
eight  weeks  at  23  ±  5  °C. 

(1)  For  EPA  Nonroad  Fuel  Lines,  use 
Fuel  CE10,  which  is  Fuel  C  as  specified 
in  ASTM  D471  (incorporated  by 
reference  in  §  1054.810)  blended  with 
ethanol  such  that  the  blended  fuel  has 
10.0  ±1.0  percent  ethanol  by  volume. 

(2)  For  EPA  Cold-Weather  Fuel  Lines, 
use  gasoline  blended  with  ethanol  such 
that  the  blended  fuel  has  10.0  ±1.0 
percent  ethanol  by  volume. 

(b)  Drain  the  fuel  line  and  refill  it 
immediately  with  the  fuel  specified  in 
paragraph  (a)  of  this  section.  Be  careful 
not  to  spill  any  fuel. 

(c)  Measure  fuel  line  permeation 
emissions  using  the  equipment  and 
procedures  for  weight-loss  testing 
specified  in  SAE  J30  or  SAE  J1527 
(incorporated  by  reference  in 

§  1054.810).  Start  the  measurement 
procedure  within  8  hours  after  draining 
and  refilling  the  fuel  line.  Perform  the 
emission  test  over  a  sampling  period  of 
14  days. 

(d)  Use  good  engineering  judgment  to 
test  fuel  line  segments  with  short  length 
or  narrow  inner  diameter.  For  example, 
size  the  fuel  reservoir  appropriately  for 
the  tested  fuel  line  and  take  steps  to 
eliminate  air  bubbles  from  narrow- 
diameter  fuel  lines. 

§  1 060.520  How  do  I  test  fuel  tanks  for 
permeation  emissions? 

Measure  permeation  emissions  by 
weighing  a  sealed  fuel  tank  before  and 
after  a  temperature-controlled  soak. 

(a)  Preconditioning  durability  testing. 
Take  the  following  steps  before  an 
emission  test,  in  any  order,  if  your 
emission  control  technology  involves 
surface  treatment  or  other  post¬ 
processing  treatments  such  as  an  epoxy 
coating: 

(1)  Pressure  cycling.  Perform  a 
pressure  test  by  sealing  the  tank  and 
cycling  it  between  +13.8  and  - 1.7  kPa 
(+2.0  and  —0.5  psig)  for  10,000  cycles 
at  a  rate  of  60  seconds  per  cycle.  The 
purpose  of  this  test  is  to  represent 
environmental  wall  stresses  caused  by 
pressure  changes  and  other  factors  (such 
as  vibration  or  thermal  expansion).  If 
your  tank  cannot  be  tested  using  the 
pressure  cycles  specified  by  this 
paragraph  (a)(1),  you  may  ask  to  use 


special  test  procedures  under 
§1060.505. 

(2)  UV  exposure.  Perform  a  sunlight- 
exposure  test  by  exposing  the  tank  to  an 
ultraviolet  light  of  at  least  24  W/m2 
(0.40  W-hr/m2/min)  on  the  tank  surface 
for  at  least  450  hours.  Alternatively,  the 
fuel  tank  may  be  exposed  to  direct 
natural  sunlight  for  an  equivalent  period 
of  time  as  long  as  you  ensure  that  the 
tank  is  exposed  to  at  least  450  daylight 
hours. 

(3)  Slosh  testing.  Perform  a  slosh  test 
by  filling  the  tank  to  40-50  percent  of 
its  capacity  with  the  fuel  specified  in 
paragraph  (e)  of  this  section  and  rocking 
it  at  a  rate  of  15  cycles  per  minute  until 
you  reach  one  million  total  cycles.  Use 
an  angle  deviation  of  +15°  to  - 15°  from 
level. 

(b)  Preconditioning  fuel  soak.  Take 
the  following  steps  before  an  emission 

test: 

(1)  Fill  the  tank  with  the  fuel 
specified  in  paragraph  (e)  of  this 
section,  seal  it,  and  allow  it  to  soak  at 
28  ±5°C  for  at  least  20  weeks. 
Alternatively,  the  tank  may  be  soaked 
for  at  least  10  weeks  at  43±5°C.  You  may 
count  the  time  of  the  preconditioning 
steps  in  paragraph  (a)  of  this  section  as 
part  of  the  preconditioning  fuel  soak  as 
long  as  the  ambient  temperature 
remains  within  the  specified 
temperature  range  and  the  fuel  tank  is 
at  least  40  percent  full;  you  may  add  or 
replace  fuel  as  needed  to  conduct  the 
specified  durability  procedures. 

(2)  Empty  the  fuel  tank  and 
immediately  refill  it  with  the  specified 
test  fuel  to  its  nominal  capacity.  Be 
careful  not  to  spill  any  fuel. 

(3)  Perform  durability  cycles  on  fuel 
caps  intended  for  use  with  handheld 
equipment  by  putting  the  fuel  cap  on 
and  taking  it  off  300  times.  Tighten  the 
fuel  cap  each  time  in  a  way  that 
represents  the  typical  in-use  experience. 

(4)  Allow  the  tank  and  its  contents  to 
equilibrate  to  the  temperatures  specified 
in  paragraph  (d)(7)  of  this  section.  Seal 
the  fuel  tank  as  described  in  paragraph 
(b)(5)  of  this  section  once  the  fuel 
temperatures  are  stabilized  at  the  test 
temperature.  You  must  seal  the  tank  no 
more  than  eight  hours  after  refueling. 
Until  the  fuel  tank  is  sealed,  take  steps 
to  minimize  the  vapor  losses  from  the 
fuel  tank,  such  as  keeping  the  fuel  cap 
loose  on  the  fuel  inlet  or  routing  vapors 
through  a  vent  hose. 

(5)  Seal  the  fuel  tank  as  follows: 

(i)  If  fuel  tanks  are  designed  for  use 
with  a  filler  neck  such  that  the  fuel  cap 
is  not  directly  mounted  on  the  fuel  tank, 
you  may  seal  the  fuel  inlet  with  a 
nonpermeable  covering. 
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(ii)  If  fuel  tanks  are  designed  with  fuel 
caps  directly  mounted  on  the  fuel  tank, 
take  one  of  the  following  approaches: 

(A)  Use  a  production  fuel  cap 
expected  to  have  permeation  emissions 
at  least  as  high  as  the  highest-emitting 
fuel  cap  that  you  expect  to  be  used  with 
fuel  tanks  from  the  emission  family.  It 
would  generally  be  appropriate  to 
consider  an  HDPE  fuel  cap  with  a  nitrile 
rubber  seal  to  be  worst-case. 

(B)  You  may  seal  the  fuel  inlet  with 
a  nonpermeable  covering  if  you 
separately  measure  the  permeation  from 
a  worst-case  fuel  cap  as  described  in 
§1060.521. 

(C)  If  you  use  or  specify  a  fuel  gasket 
made  of  low-permeability  material,  you 
may  seal  the  fuel  inlet  with  a 
nonpermeable  covering  and  calculate  an 
emission  rate  for  the  complete  fuel  tank 
using  a  default  value  of  30  g/m2/day  for 
the  fuel  cap  (or  50  g/m2/day  for  testing 
at  40°C).  Use  the  smallest  inside  cross- 
sectional  area  of  the  opening  on  which 
the  cap  is  mounted  as  the  fuel  cap's 
surface  area. 

(iii)  Openings  that  are  not  normally 
sealed  on  the  fuel  tank  (such  as  hose- 
connection  fittings  and  vents  in  fuel 
caps)  may  be  sealed  using 
nonpermeable  fittings  such  as  metal  or 
fluoropolymer  plugs. 

(iv)  Openings  for  petcocks  that  are 
designed  for  draining  fuel  may  be  sealed 
using  nonpermeable  fittings  such  as 
metal  or  fluoropolymer  plugs. 

(v)  Openings  for  grommets  may  be 
sealed  using  nonpermeable  fittings  such 
as  metal  or  fluoropolymer  plugs. 

(vi)  Rather  than  sealing  a  fuel  tank 
with  nonpermeable  fittings,  you  may 
produce  a  fuel  tank  for  testing  without 
machining  or  stamping  those  holes. 

(c)  Reference  tank.  A  reference  tank  is 
required  to  correct  for  buoyancy  effects 
that  may  occur  during  testing.  Prepare 
the  reference  tank  as  follows: 

(1)  Obtain  a  second  tank  that  is 
identical  to  the  test  tank.  You  may  not 
use  a  tank  that  has  previously  contained 
fuel  or  any  other  contents  that  might 
affect  its  mass  stability. 

(2)  Fill  the  reference  tank  with  enough 
glass  beads  (or  other  inert  material)  so 
the  mass  of  the  reference  tank  is 


approximately  the  same  as  the  test  tank 
when  filled  with  fuel.  Considering  the 
performance  characteristics  of  your 
balance,  use  good  engineering  judgment 
to  determine  how  similar  the  mass  of 
the  reference  tank  needs  to  be  to  the 
mass  of  the  test  tank. 

(3)  Ensure  that  the  inert  material  is 
dry. 

(4)  Seal  the  tank. 

(d)  Permeation  test  run.  To  run  the 
test,  take  the  following  steps  after 
preconditioning: 

(1)  Determine  the  fuel  tank’s  internal 
surface  area  in  square-meters,  accurate 
to  at  least  three  significant  figures.  You 
may  use  less  accurate  estimates  of  the 
surface  area  if  you  make  sure  not  to 
overestimate  the  surface  area. 

(2)  Weigh  the  sealed  test  tank  and 
record  the  weight.  Place  the  reference 
tank  on  the  balance  and  tare  it  so  it 
reads  zero.  Place  the  sealed  test  tank  on 
the  balance  and  record  the  difference 
between  the  test  tank  and  the  reference 
tank.  This  value  is  M0.  Take  this 
measurement  directly  after  sealing  the 
test  tank  as  specified  in  paragraphs 
(b)(4)  and  (5)  of  this  section. 

(3)  Carefully  place  the  tank  within  a 
temperature-controlled  room  or 
enclosure.  Do  not  spill  or  add  any  fuel. 

(4)  Close  the  room  or  enclosure  as 
needed  to  control  temperatures  and 
record  the  time.  However,  you  may  need 
to  take  steps  to  prevent  an  accumulation 
of  hydrocarbon  vapors  in  the  room  or 
enclosure  that  might  affect  the  degree  to 
which  fuel  permeates  through  the  fuel 
tank.  This  might  simply  involve  passive 
ventilation  to  allow  fresh  air  exchanges. 

(5)  Ensure  that  the  measured 
temperature  in  the  room  or  enclosure 
stays  within  the  temperatures  specified 
in  paragraph  (d)(6)  of  this  section. 

(6)  Leave  the  tank  in  the  room  or 
enclosure  for  the  duration  of  the  test 
run. 

(7)  Hold  the  temperature  of  the  room 
or  enclosure  at  28  ±  2  °C;  measure  and 
record  the  temperature  at  least  daily. 
You  may  alternatively  hold  the 
temperature  of  the  room  or  enclosure  at 
40  ±  2  °C  to  demonstrate  compliance 
with  the  alternative  standards  specified 
in  §  1060.103(b). 


(8)  Measure  weight  loss  daily  by 
retaring  the  balance  using  the  reference 
tank  and  weighing  the  sealed  test  tank. 
Calculate  the  cumulative  weight  loss  in 
g/m2/day  for  each  measurement. 
Calculate  the  coefficient  of 
determination,  r2,  based  on  a  linear  plot 
of  cumulative  weight  loss  vs.  test  days 
as  described  in  40  CFR  1065.602(k). 
Continue  testing  for  ten  full  days  or,  if 
r2  is  below  0.95,  continue  testing  until 
r2  is  at  or  above  0.95.  If  r2  is  not  at  or 
above  0.95  within  20  days  of  testing, 
discontinue  the  test  and  precondition 
the  fuel  tank  further  until  it  has 
stabilized  emission  levels,  then  repeat 
the  testing.  The  daily  measurements 
must  be  at  approximately  the  same  time 
each  day.  You  may  omit  up  to  two  daily 
measurements  in  any  seven-day  period. 

(9)  Record  the  difference  in  mass 
between  the  reference  tank  and  the  test 
tank  for  each  measurement.  This  value 
is  M,,  where  i  is  a  counter  representing 
the  number  of  days  elapsed.  Subtract  Mj 
from  M0  and  divide  the  difference  by 
the  internal  surface  area  of  the  fuel  tank. 
Divide  this  g/m2  value  by  the  number  of 
test  days  (using  at  least  two  decimal 
places)  to  calculate  the  emission  rate  in 
g/m2/day.  Example:  If  a  tank  with  an 
internal  surface  area  of  0.720  m2 
weighed  1.31  grams  less  than  the 
reference  tank  at  the  beginning  of  the 
test  and  weighed  9.86  grams  less  than 
the  reference  tank  after  soaking  for  10.03 
days,  the  emission  rate  would  be — 

((-1.31  g)  -  (- 9.82  g))/ 0.720  m2/ 
10.03  days  =  1.36  g/m2/day. 

(10)  Round  your  result  to  the  same 
number  of  decimal  places  as  the 
emission  standard. 

(e)  Fuel  specifications.  Use  gasoline 
blended  with  ethanol  such  that  the 
blended  fuel  has  10.0  ±  1.0  percent 
ethanol  by  volume  as  specified  in 

§  1060.501.  As  an  alternative,  you  may 
use  Fuel  CE10,  as  described  in 
§  1060.515(a)(1). 

(f)  Flow  chart.  The  following  figure 
presents  a  flow  chart  for  the  permeation 
testing  described  in  this  section: 
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Figure  1  to  §1060.520  —  Fuel  Tank  Permeation  Test  Procedures 

I  begin  test  J 

"T 

j  i 

Durability  Testing 


UV  Exposure*  j 

24  W/m  j 

. . j 

Slosh  Testing*  j 
1  million  cycles  j 
El  0  fuel  ! 


fuel  soak 
28  ±  5  C 
El  0  fuel 
20  weeks** 


Permeation 
Weight  Loss  Test 
E10  fuel 
28  ±  2  C 

*  if  required 

**  The  length  of  "soak"  during  durability 
testing  may  be  included  in  the  fuel  soak 
period  provided  that  fuel  remains  in  the 
tank.  Soak  periods  can  be  shortened  to  10 


fuel  cap  meet  emission  standards  by 
certifying  them  separately  or  by 
combining  the  separate  measurements 
into  a  single  emission  rate  based  on  the 
relative  surface  areas  of  the  fuel  tank 


weeks  if  performed  at  43  ±  5  C 

BILLING  CODE  6560-50-C 

§  1 060.521  How  do  I  test  fuel  caps  for 
permeation  emissions? 

If  you  measure  a  fuel  tank’s 
permeation  emissions  with  a 


nonpermeable  covering  in  place  of  the 
fuel  cap  under  §  1060.520(b)(5)(ii)(B), 
you  must  separately  measure 
permeation  emissions  from  a  fuel  cap. 
You  may  show  that  your  fuel  tank  and 


Pressure  Cycling* 

10,000  x  -0.5  to  2.0  psi 
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and  fuel  cap.  However,  you  may  not 
combine  these  emission  measurements 
if  you  test  the  fuel  cap  at  a  nominal 
temperature  of  28  °C  and  you  test  the 
fuel  tank  at  40  °C.  Measure  the  fuel  cap’s 
permeation  emissions  as  follows: 

(a)  Select  a  fuel  cap  expected  to  have 
permeation  emissions  at  least  as  high  as 
the  highest-emitting  fuel  cap  that  you 
expect  to  be  used  with  fuel  tanks  from 
the  emission  family.  Include  a  gasket 
that  represents  production  models.  If 
the  fuel  cap  includes  vent  paths,  seal 
these  vents  as  follows: 

(1)  If  the  vent  path  is  through  grooves 
in  the  gasket,  you  may  use  another 
gasket  with  no  vent  grooves  if  it  is  ' 


otherwise  the  same  as  a  production 
gasket. 

(2)  If  the  vent  path  is  through  the  cap, 
seal  any  vents  for  testing. 

(b)  Attach  the  fuel  cap  to  a  fuel  tank 
with  a  capacity  of  at  least  one  liter  made 
of  metal  or  some  other  impermeable 
material. 

(c)  Use  the  procedures  specified  in 
§  1060.520  to  measure  permeation 
emissions.  Calculate  emission  rates 
using  the  smallest  inside  cross  sectional 
area  of  the  opening  on  which  the  cap  is 
mounted  as  the  fuel  cap’s  surface  area. 


§  1 060.525  How  do  1  test  fuel  systems  for 
diurnal  emissions? 

Use  the  procedures  of  this  section  to 
determine  whether  your  fuel  tanks  meet 
diurnal  emission  standards  as  specified 
in  §1060.105. 

(a)  Except  as  specified  in  paragraph 
(c)  of  this  section,  use  the  following 
procedure  to  measure  diurnal 
emissions: 

(1)  Diurnal  measurements  are  based 
on  a  representative  temperature  cycle. 
For  marine  fuel  tanks,  the  temperature 
cycle  specifies  fuel  temperatures  rather 
than  ambient  temperatures.  The 
applicable  temperature  cycle  is 
indicated  in  the  following  table: 


Table  1  to  §  1060.525— Diurnal  Temperature  Profiles  for  Fuel  Tanks 


Time  (hours) 

Ambient  Tempera¬ 
ture  Profile  for 
Land-based  Fuel 
Tanks  (°C) 

General  Fuel 
Temperature 
Profile  for  Installed 
Marine  Fuel  Tanks 

(°C) 

Fuel  Temperature 
Profile  for  Marine 
Fuel  Tanks 
Installed  in 
Nontrailerable 
Boats  (°C) 

0  . 

22.2 

25.6 

27.6 

1  . 

22.5 

25.7 

27.6 

2  . 

24.2 

26.5 

27.9 

3  . 

26.8 

27.9 

28.5 

4  . 

29.6 

29.2 

29.0 

5  . 

31.9 

30.4 

29.5 

6  . 

33.9 

31.4 

29.9 

7  . 

35.1 

32.0 

30.1 

8  . 

35.4 

32.2 

30.2 

9  . 

35.6 

32.2 

30.2 

10  . 

35.3 

32.1 

30.2 

11  . 

34.5 

31.7 

30.0 

12  . 

33.2 

31.0 

29.7 

13  . 

31.4 

30.2 

29.4 

14  . 

29.7 

29.3 

29.1 

15  . 

28.2 

28.6 

28.8 

16  . 

27.2 

28.0 

28.5 

17  . 

26.1 

27.5 

28.3 

18  . 

25.1 

27.0 

28.1 

19  . 

24.3 

26.6 

28.0 

20  . : . 

23.7 

26.3 

27.9 

21  . 

23.3 

26.1 

27.8 

22  . 

22.9 

25.9 

27.7 

23  . 

22.6 

25.7 

27.6 

24  . 

22.2 

25.6 

27.6 

(2)  Fill  the  fuel  tank  to  40  percent  of 
nominal  capacity  with  the  gasoline 
specified  in  40  CFR  1065.710  for  general 
testing. 

(3)  Install  a  vapor  line  from  any  vent 
ports  that  would  not  be  sealed  in  the 
final  in-use  configuration.  Use  a  length 
of  vapor  line  representing  the  largest 
inside  diameter  and  shortest  length  that 
would  be  expected  with  the  range  of  in- 
use  installations  for  the  emission  family. 

(4)  Stabilize  the  fuel  tank  at  the 
starting  temperature  of  the  applicable 
temperature  profile  from  paragraph 
(a)(1)  of  this  section.  For  sealed  fuel 
systems,  replace  the  fuel  cap  once  the 
fuel  reaches  equilibrium  at  the 
appropriate  starting  temperature. 


(5)  If  the  fuel  tank  is  equipped  with 

a  carbon  canister,  load  the  canister  with 
butane  or  gasoline  vapors  to  its  canister 
working  capacity  as  specified  in 
§  1060.240(e)(2)(i)  and  attach  it  to  the 
fuel  tank  in  a  way  that  represents  a 
typical  in-use  configuration. 

(6)  Place  the  fuel  tank  with  the  carbon 
canister  and  vent  line  in  a  SHED 
meeting  the  specifications  of  40  CFR 
86.107— 96(a)(1).  Follow  the  applicable 
temperature  trace  from  paragraph  (a)(1) 
of  this  section  for  one  24-hour  period. 
You  need  not  measure  emissions  during 
this  stabilization  step. 

(7)  As  soon  as  possible  after  the 
stabilization  in  paragraph  (a)(6)  of  this 
section,  purge  the  SHED  and  follow  the 


applicable  temperature  trace  from 
paragraph  (a)(1)  of  this  section  for  three 
consecutive  24-hour  periods.  Start 
measuring  emissions  when  you  start  the 
temperature  profile.  The  end  of  the  first, 
second,  and  third  emission  sampling 
periods  must  occur  1440  ±  6,  2880  ±  6, 
and  4320  ±  6  minutes,  respectively,  after 
starting  the  measurement  procedure. 

Use  the  highest  of  the  three  emission 
levels  to  determine  whether  your  fuel 
tank  meets  the  diurnal  emission 
standard. 

(8)  For  emission  control  technologies 
that  rely  on  a  sealed  fuel  system,  you 
may  omit  the  stabilization  step  in 
paragraph  (a)(6)  of  this  section  and  the 
last  two  24-hour  periods  of  emission 
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measurements  in  paragraph  (a)(7)  of  this 
section.  For  purposes  of  this  paragraph 

(a),  sealed  fuel  systems  include  those 
that  rely  on  pressure-relief  valves, 
limiting  flow  orifices,  bladder  fuel 
tanks,  and  volume-compensating  air 
bags. 

(b)  You  may  subtract  your  fuel  tank’s 
permeation  emissions  from  the 
measured  diurnal  emissions  if  the  fuel 
tank  is  preconditioned  with  diurnal  test 
fuel  as  described  in  §  1060.520(b)  or  if 
you  use  good  engineering  judgment  to 
otherwise  establish  that  the  fuel  tank 
has  stabilized  permeation  emissions. 
Measure  permeation  emissions  for 
subtraction  as  specified  in  §  1060.520(c) 
and  (d)  before  measuring  diurnal 
emissions,  except  that  the  permeation 
measurement  must  be  done  with  diurnal 
test  fuel  at  28  ±  2  °C.  Use  appropriate 
units  and  corrections  to  subtract  the 
permeation  emissions  from  the  fuel  tank 
during  the  diurnal  emission  test.  You 
may  not  subtract  a  greater  mass  of 
emissions  under  this  paragraph  (b)  than 
the  fuel  tank  would  emit  based  on 
meeting  the  applicable  emission 
standard  for  permeation. 

Subpart  G — Special  Compliance 
Provisions 

§  1 060.601  How  do  the  prohibitions  of  40 
CFR  1068.101  apply  with  respect  to  the 
requirements  of  this  part? 

(a)  As  described  in  §  1060.1,  fuel 
tanks  and  fuel  lines  that  are  used  with 
or  intended  to  be  used  with  new 
nonroad  engines  or  equipment  are 
subject  to  evaporative  emission 
standards  under  this  part  1060.  This 
includes  portable  marine  fuel  tanks  and 
fuel  lines  and  other  fuel-system 
components  associated  with  portable 
marine  fuel  tanks.  Note  that  §  1060.1 
specifies  an  implementation  schedule 
based  on  the  date  of  manufacture  of 
nonroad  equipment,  so  new  fuel  tanks 
and  fuel  lines  are  not  subject  to 
standards  under  this  part  1060  if  they 
will  be  installed  for  use  in  equipment 
built  before  the  specified  dates  for 
implementing  the  appropriate 
standards,  subject  to  the  limitations  in 
paragraph  (b)  of  this  section.  Except  as 
specified  in  paragraph  (f)  of  this  section, 
fuel-system  components  that  are  subjecf 
to  permeation  or  diurnal  emission 
standards  under  this  part  1060  must  be 
covered  by  a  valid  certificate  of 
„  conformity  before  being  introduced  into 
U.S.  commerce  to  avoid  violating  the 
prohibition  of  40  CFR  1068.101(a).  To 
the  extent  we  allow  it  under  the  exhaust 
standard-setting  part,  fuel-system 
components  may  be  certified  with  a 
family  emission  limit  higher  than  the 
specified  emission  standard.  The 


provisions  of  this  paragraph  (a)  do  not 
apply  to  fuel  caps. 

(b)  New  replacement  fuel  tanks  and 
fuel  lines  must  meet  the  requirements  of 
this  part  1060  if  they  are  intended  to  be 
used  with  nonroad  engines  or 
equipment  regulated  under  this  part 
1060,  as  follows: 

(1)  Applicability  of  standards  between 
January  1,  2012  and  December  31,  2019. 
Manufacturers,  distributors,  retailers, 
and  importers  must  clearly  state  on  the 
packaging  for  all  replacement 
components  that  could  reasonably  be 
used  with  nonroad  engines  how  such 
components  may  be  used  consistent 
with  the  prohibition  in  paragraph  (a)  of 
this  section.  It  is  presumed  that  such 
components  are  intended  for  use  with 
nonroad  engines  regulated  under  this 
part  1060  unless  the  components,  or  the 
packaging  for  such  components,  clearly 
identify  appropriate  restrictions.  This 
requirement  does  not  apply  for 
components  that  are  clearly  not 
intended  for  use  with  fuels. 

(2)  Applicability  of  standards  after 
January  1,  2020.  Starting  January  1, 

2020  it  is  presumed  that  replacement 
components  will  be  used  with  nonroad 
engines  regulated  under  this  part  1060 

if  they  can  reasonably  be  used  with  such 
engines.  Manufacturers,  distributors, 
retailers,  and  importers  are  therefore 
obligated  to  take  reasonable  steps  to 
ensure  that  any  uncertified  components 
are  not  used  to  replace  certified 
components.  This  would  require 
labeling  the  components  and  may  also 
require  restricting  the  sales  and 
requiring  the  ultimate  purchaser  to 
agree  to  not  use  the  components 
inappropriately.  This  requirement  does 
not  apply  for  components  that  are 
clearly  not  intended  for  use  with  fuels. 

(3)  Applicability  of  the  tampering 
prohibition.  If  a  fuel  tank  or  fuel  line 
needing  replacement  was  certified  to 
meet  the  emission  standards  in  this  part 
with  a  family  emission  limit  below  the 
otherwise  applicable  standard,  the  new 
replacement  fuel  tank  or  fuel  line  must 
be  certified  to  current  emission 
standards,  but  need  not  be  certified  with 
the  same  or  lower  family  emission  limit 
to  avoid  violating  the  tampering 
prohibition  in  40  CFR  1068.101(b)(1). 

(c)  [Reserved] 

(d)  Manufacturers  that  generate  or  use 
evaporative  emission  credits  related  to 
Marine  SI  engines  in  40  CFR  part  1045 
or  Small  SI  engines  in  40  CFR  part  1054 
are  subject  to  the  emission  standards  for 
which  they  are  generating  or  using 
evaporative  emission  credits.  These 
engines  or  equipment  must  therefore  be 
covered  by  a  valid  certificate  of 
conformity  showing  compliance  with 
emission-credit  provisions  before  being 


introduced  into  U.S.  commerce  to  avoid 
violating  the  prohibition  of  40  CFR 
1068.101(a). 

(e)  If  there  is  no  valid  certificate  of 
conformity  for  any  given  evaporative 
emission  standard  for  new  equipment, 
the  manufacturers  of  the  engine, 
equipment  and  fuel-system  components 
are  each  liable  for  violations  of  the 
prohibited  acts  with  respect  to  the  fuel 
systems  and  fuel-system  components 
they  have  introduced  into  U.S. 
commerce,  including  fuel  systems  and 
fuel-system  components  installed  in 
engines  or  equipment  at  the  time  the 
engines  or  equipment  are  introduced 
into  U.S.  commerce. 

(f)  If  you  manufacture  fuel  lines  or 
fuel  tanks  that  are  subject  to  the 
requirements  of  this  part  as  described  in 
paragraph  (a)  of  this  section,  40  CFR 
1068.101(a)  does  not  prohibit  you  from 
shipping  your  products  directly  to  an 
equipment  manufacturer  or  another 
manufacturer  from  which  you  have 
received  a  written  commitment  to  be 
responsible  for  certifying  the 
components  as  required  under  this  part 
1060.  This  includes  SHED-based 
certification  of  Small  SI  equipment  as 
described  in  §  1060.105.  If  you  ship  fuel 
lines  or  fuel  tanks  under  this  paragraph 
(f),  you  must  include  documentation 
that  accompanies  the  shipped  products 
identifying  the  name  and  address  of  the 
company  receiving  shipment  and  stating 
that  the  fuel  lines  or  fuel  tanks  are 
exempt  under  the  provisions  of  40  CFR 
1060.601(f). 

(g)  If  new  evaporative  emission 
standards  apply  in  a  given  model  year, 
your  equipment  in  that  model  year  must 
have  fuel-system  components  that  are 
certified  to  the  new  standards,  except 
that  you  may  continue  to  use  up  your 
normal  inventory  of  earlier  fuel-system 
components  that  were  built  before  the 
date  of  the  new  or  changed  standards. 
For  example,  if  your  normal  inventory 
practice  is  to  keep  on  hand  a  one-month 
supply  of  fuel  tanks  based  on  your 
upcoming  production  schedules,  and  a 
new  tier  of  standards  starts  to  apply  for 
the  2012  model  year,  you  may  order  fuel 
tanks  based  on  your  normal  inventory 
requirements  late  in  the  fuel  tank 
manufacturer’s  2011  model  year  and 
install  those  fuel  tanks  in  your 
equipment,  regardless  of  the  date  of 
installation.  Also,  if  your  model  year 
starts  before  the  end  of  the  calendar  year 
preceding  new  standards,  you  may  use 
fuel-system  components  from  the 
previous  model  year  (or  uncertified 
components  if  no  standards  were  in 
place)  for  those  units  you  produce 
before  January  1  of  the  year  that  new 
standards  apply.  If  emission  standards 
do  not  change  in  a  given  model  year, 
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you  may  continue  to  install  fuel-system 
components  from  the  previous  model 
year  without  restriction.  You  may  not 
circumvent  the  provisions  of  40  CFR 
1068.101(a)(1)  by  stockpiling  fuel- 
system  components  that  were  built 
before  new  or  changed  standards  take 
effect. 

§  1 060.605  Exemptions  from  evaporative 
emission  standards. 

(a)  Except  as  specified  in  the  exhaust 
standard-setting  part  and  paragraph  (b) 
of  this  section,  equipment  using  an 
engine  that  is  exempt  from  exhaust 
emission  standards  under  the  provisions 
in  40  CFR  part  1068,  subpart  C  or  D,  is 
also  exempt  from  the  requirements  of 
this  part  1060.  For  example,  engines  or 
equipment  exempted  from  exhaust 
emission  standards  for  purposes  of 
national  security  do  not  need  to  meet 
evaporative  emission  standards.  Also, 
any  engine  that  is  exempt  from  emission 
standards  because  it  will  be  used  solely 
for  competition  does  not  need  to  meet 
evaporative  emission  standards. 
Equipment  that  is  exempt  from  all 
exhaust  emission  standards  under  the 
standard-setting  part  are  also  exempt 
from  the  requirements  of  this  part  1060; 
however,  this  does  not  apply  for  engines 
that  must  meet  a  less  stringent  exhaust 
emission  standard  as  a  condition  of  the 
exemption. 

(b)  Engines  produced  under  the 
replacement-engine  exemption  in  40 
CFR  1068.240  must  use  fuel-system 
components  that  meet  the  evaporative 
emission  standards  based  on  the  model 
year  of  the  engine  being  replaced  subject 
to  the  provisions  of  40  CFR  1068.265.  If 
no  evaporative  emission  standards 
applied  at  that  time,  no  requirements 
related  to  evaporative  emissions  apply 
to  the  new  engine.  Installing  a 
replacement  engine  does  not  change  the 
applicability  of  requirements  for  the 
equipment  into  which  the  replacement 
engine  is  installed. 

(c)  Engines  or  equipment  that  are 
temporarily  exempt  from  EPA  exhaust 
emission  standards  are  also  exempt 
from  the  requirements  of  this  part  1060 
for  the  same  period  as  the  exhaust 
exemption. 

(d)  For  equipment  powered  by  more 
than  one  engine,  all  the  engines 
installed  in  the  equipment  must  be 
exempt  from  all  applicable  EPA  exhaust 
emission  standards  for  the  equipment  to 
also  be  exempt  under  paragraph  (a)  or 
(b)  of  this  section. 

(e)  In  unusual  circumstances,  we  may 
exempt  components  or  equipment  from 
the  requirements  of  this  part  1060  even 
if  the  equipment  is  powered  by  one  or 
more  engines  that  are  subject  to  EPA 
exhaust  emission  standards.  See  40  CFR 


part  1068.  Such  exemptions  will  be 
limited  to: 

(1)  Testing.  See  40  CFR  1068.210. 

(2)  National  security.  See  40  CFR 
1068.225. 

.  (3)  Economic  hardship.  See  40  CFR 
1068.245  and  1068.250. 

(f)  Evaporative  emission  standards 
generally  apply  based  on  the  model  year 
of  the  equipment,  which  is  determined 
by  the  equipment’s  date  of  final 
assembly.  However,  in  the  first  year  of 
new  emission  standards,  equipment 
manufacturers  may  apply  evaporative 
emission  standards  based  on  the  model 
year  of  the  engine  as  shown  on  the 
engine’s  emission  control  information 
label.  For  example,  for  fuel  tank 
permeation  standards  starting  in  2012, 
equipment  manufacturers  may  order  a 
batch  of  2011  model  year  engines  for 
installation  in  2012  model  year 
equipment,  subject  to  the  anti¬ 
stockpiling  provisions  of  40  CFR 
1068.105(a).  The  equipment  with  the 
2011  model  year  engines  would  not 
need  to  meet  fuel  tank  permeation 
standards  as  long  as  the  equipment  is 
fully  assembled  by  December  31,  2012. 

§  1 060.640  What  special  provisions  apply 
to  branded  equipment? 

The  following  provisions  apply  if  you 
identify  the  name  and  trademark  of 
another  company  instead  of  your  own 
on  your  emission  control  information 
label  for  equipment,  as  provided  by 
§§  1060.135  and  1060.137: 

(a)  You  must  have  a  contractual 
agreement  with  the  other  company  that 
obligates  that  company  to  take  the 
following  steps: 

(1)  Meet  the  emission  warranty 
requirements  that  apply  under 

§  1060.120.  This  may  involve  a  separate 
agreement  involving  reimbursement  of 
warranty-related  expenses. 

(2)  Report  all  warranty-related 
information  to  the  certificate  holder. 

(b)  In  your  application  for 
certification,  identify  the  company 
whose  trademark  you  will  use  and 
describe  the  arrangements  you  have 
made  to  meet  your  requirements  under 
this  section. 

(c)  You- remain  responsible  for 
meeting  all  the  requirements  of  this 
chapter,  including  warranty  and  defect¬ 
reporting  provisions. 

Subpart  H — Averaging,  Banking,  and 
Trading  Provisions 

§1060.701  Applicability. 

(a)  You  are  allowed  to  comply  with 
the  emission  standards  in  this  part  with 
evaporative  emission  credits  only  if  the 
exhaust  standard-setting  part  explicitly 
allows  it  for  evaporative  emissions. 


(b)  The  following  exhaust  standard¬ 
setting  parts  allow  some  use  of 
evaporative  emission  credits: 

(1)  40  CFR  part  1045  for  marine 
vessels. 

(2)  40  CFR  part  1051  for  recreational 
vehicles. 

(3)  40  CFR  part  1054  for  Small  SI 
equipment. 

(c)  As  specified  in  40  CFR  part  1048, 
there  is  no  allowance  to  generate  or  use 
emission  credits  with  Large  SI 
equipment. 

§  1 060.705  How  do  I  certify  components  to 
an  emission  level  other  than  the  standard 
under  this  part  or  use  such  components  in 
my  equipment? 

As  specified  in  this  section,  a  fuel- 
system  component  may  be  certified  to  a 
family  emission  limit  (FEL)  instead  of 
the  otherwise  applicable  emission 
standard.  Note  that  the  exhaust 
standard-setting  part  may  apply 
maximum  values  for  an  FEL  (i.e.,  FEL 
caps). 

(a)  Requirements  for  certifying 
component  manufacturers.  See  subpart 
C  of  this  part  for  instructions  regarding 
the  general  requirements  for  certifying 
components. 

(1)  When  you  submit  your  application 
for  certification,  indicate  the  FEL  to 
which  your  components  will  be 
certified.  This  FEL  will  serve  as  the 
applicable  standard  for  your 
component,  and  the  equipment  that 
uses  the  component.  For  example,  when 
the  regulations  of  this  part  use  the 
phrase  “demonstrate  compliance  with 
the  applicable  emission  standard”  it 
will  mean  “demonstrate  compliance 
with  the  FEL”  for  your  component. 

(2)  You  may  not  change  the  FEL  for 
an  emission  family.  To  specify  a 
different  FEL  for  your  components,  you 
must  send  a  new  application  for 
certification  for  a  new  emission  family. 

(3)  Unless  your  FEL  is  below  all 
emission  standards  that  could 
potentially  apply,  you  must  ensure  that 
all  equipment  manufacturers  that  will 
use  your  component  are  aware  of  the 
limitations  regarding  the  conditions 
under  which  they  may  use  your 
component. 

(4)  It  is  your  responsibility  to  read  the 
instructions  relative  to  emission-credit 
provisions  in  the  standard-setting  parts 
identified  in  §  1060.1. 

(b)  Requirements  for  equipment 
manufacturers.  See  subpart  C  of  this 
part  for  instructions  regarding  your 
ability  to  rely  on  the  component 
manufacturer’s  certificate. 

(1)  The  FEL  of  the  component  will 
serve  as  the  applicable  standard  for  your 
equipment. 

(2)  You  may  not  specify  more  than 
one  FEL  for  an  emission  family  at  one 
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time;  however,  you  may  change  the  FEL 
during  the  model  year  as  described  in 
§  1060.225(f). 

(3)  If  the  FEL  is  above  the  emission 
standard  you  must  ensure  that  the 
exhaust  standard-setting  part  allows  you 
to  use  evaporative  emission  credits  to 
comply  with  emission  standards  and 
that  you  will  have  an  adequate  source 
of  evaporative  emission  credits.  You 
must  certify  your  equipment  as 
.specified  in  §  1060.201  and  the  rest  of 
subpart  C  of  this  part. 

Subpart  I — Definitions  and  Other 
Reference  Information 

§  1 060.801  What  definitions  apply  to  this 
part? 

The  following  definitions  apply  to 
this  part.  The  definitions  apply  to  all 
subparts  unless  we  note  otherwise.  All 
undefined  terms  have  the  meaning  the 
Clean  Air  Act  gives  to  them.  The 
definitions  follow: 

Accuracy  and  precision  means  the 
sum  of  accuracy  and  repeatability,  as 
defined  in  40  CFR  1065.1001.  For 
example,  if  a  measurement  device  is 
determined  to  have  an  accuracy  of  ±1% 
and  a  repeatability  of  ±2%,  then  its 
accuracy  and  precision  would  be  ±3%. 

Adjustable  parameter  means  any 
device,  system,  or  element  of  design  that 
someone  can  adjust  and  that,  if 
adjusted,  may  affect  emissions.  You  may 
ask  us  to  exclude  a  parameter  if  you 
show  us  that  it  will  not  be  adjusted  in 
use  in  a  way  that  affects  emissions. 

Applicable  emission  standard  or 
applicable  standard  means  an  emission 
standard  to  which  a  fuel-system 
component  is  subject.  Additionally,  if  a 
fuel-system  component  has  been  or  is 
being  certified  to  another  standard  or 
FEL,  applicable  emission  standard 
means  the  FEL  or  other  standard  to 
which  the  fuel-system  component  has 
been  or  is  being  certified.  This 
definition  does  not  apply  to  subpart  H 
of  this  part. 

Canister  working  capacity  means  the 
measured  amount  of  hydrocarbon  vapor 
that  can  be  stored  in  a  canister  as 
specified  in  §  1060.240(e)(2)(i). 

Carbon  working  capacity  means  the 
measured  amount  of  hydrocarbon  vapor 
that  can  be  stored  in  a  given  volume  of 
carbon  when  tested  according  to  ASTM 
D5228  (incorporated  by  reference  in 
§  1060.810).  See  §  1060.240(e)(2)(ii). 

Certification  means  relating  to  the 
process  of  obtaining  a  certificate  of 
conformity  for  an  emission  family  that 
complies  with  the  emission  standards 
and  requirements  in  this  part. 

Certified  emission  level  means  the 
highest  official  emission  result  in  an 
emission  family. 


Clean  Air  Act  means  the  Clean  Air 
Act,  as  amended,  42  U.S.C.  7401-7671q. 

Cold-weather  equipment  is  limited  to 
the  following  types  of  handheld 
equipment:  Chainsaws,  cut-off  saws, 
clearing  saws,  brush  cutters  with 
engines  at  or  above  40cc,  commercial 
earth  and  wood  drills,  and  ice  augers. 
This  includes  earth  augers  if  they  are 
also  marketed  as  ice  augers. 

Configuration  means  a  unique 
combination  of  hardware  (material, 
geometry,  and  size)  and  calibration 
within  an  emission  family.  Units  within 
a  single  configuration  differ  only  with 
respect  to  normal  production  variability. 

Date  of  manufacture,  means  one  of 
the  following  with  respect  to 
equipment: 

(1)  For  outboard  engines  with  under- 
cowl  fuel  tanks  and  for  vessels  equipped 
with  outboard  engines  and  installed  fuel 
tanks,  date  of  manufacture  means  the 
date  on  which  the  fuel  tank  is  installed. 

(2)  For  all  other  equipment,  date  of 
manufacture  has  the  meaning  given  in 
40  CFR  1068.30. 

Days  means  calendar  days  unless 
otherwise  specified.  For  example,  when 
we  specify  working  days  we  mean 
calendar  days,  excluding  weekends  and 
U.S.  national  holidays. 

Designated  Compliance  Officer  means 
the  Manager,  Heavy-Duty  and  Nonroad 
Engine  Group  (6405-J),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 

DC  20460. 

Detachable  fuel  line  means  a  fuel  line 
or  fuel  line  assembly  intended  to  be 
used  with  a  portable  nonroad  fuel  tank 
and  which  is  connected  by  special 
fittings  to  the  fuel  tank  and/or  engine  for 
easy  disassembly.  Fuel  lines  that  require 
a  wrench  or  other  tools  to  disconnect 
are  not  considered  detachable  fuel  lines. 

Diurnal  emissions  means  evaporative 
emissions  that  occur  as  a  result  of 
venting  fuel  tank  vapors  during  daily 
temperature  changes  while  the  engine  is 
not  operating. 

Effective  length-to-diameter  ratio 
means  the  mean  vapor  path  length  of  a 
carbon  canister  divided  by  the  effective 
diameter  of  that  vapor  path.  The 
effective  diameter  is  the  diameter  of  a 
circle  with  the  same  cross-sectional  area 
as  the  average  cross-sectional  area  of  the 
carbon  canister’s  vapor  path. 

Emission  control  system  means  any 
device,  system,  or  element  of  design  that 
controls  or  reduces  the  regulated 
evaporative  emissions  from  a  piece  of 
nonroad  equipment. 

Emission-data  unit  means  a  fuel  line, 
fuel  tank,  fuel  system,  or  fuel-system 
component  that  is  tested  for 
certification.  This  includes  components 
tested  by  EPA. 


Emission  family  has  the  meaning 
given  in  §  1060.230. 

Emission-related  maintenance  means 
maintenance  that  substantially  affects 
emissions  or  is  likely  to  substantially 
affect  emission  deterioration. 

Equipment  means  vehicles,  marine 
vessels,  and  other  types  of  nonroad 
equipment  that  are  subject  to  this  part's 
requirements. 

Evaporative  means  relating  to  fuel 
emissions  that  result  from  permeation  of 
fuel  through  the  fuel-system  materials  or 
from  ventilation  of  the  fuel  system. 

Exhaust  standard-setting  part  means 
the  part  in  the  Code  of  Federal 
Regulations  that  contains  exhaust 
emission  standards  for  a  particular  piece 
of  equipment  (or  the  engine  in  that 
piece  of  equipment).  For  example,  the 
exhaust  standard-setting  part  for  off- 
highway  motorcycles  is  40  CFR  part 
1051.  Exhaust  standard-setting  parts 
may  include  evaporative  emission 
requirements  or  describe  how  the 
requirements  of  this  part  1060  apply. 

Exposed  gasket  surface  area  means 
the  surface  area  of  the  gasket  inside  the 
fuel  tank  that  is  exposed  to  fuel  or  fuel 
vapor.  For  the  purposes  of  calculating 
exposed  surface  area  of  a  gasket,  the 
thickness  of  the  gasket  and  the  outside 
dimension  of  the  opening  being  sealed 
are  used.  Gasket  overhang  into  the  fuel 
tank  should  be  ignored  for  the  purpose 
of  this  calculation. 

Family  emission  limit  (EEL)  means  an 
emission  level  declared  by  the 
manufacturer  to  serve  in  place  of  an 
otherwise  applicable  emission  standard 
under  an  ABT  program  specified  by  the 
exhaust  standard-setting  part.  The 
family  emission  limit  must  be  expressed 
to  the  same  number  of  decimal  places  as 
the  emission  standard  it  replaces.  The 
family  emission  limit  serves  as  the 
emission  standard  for  the  emission 
family  with  respect  to  all  required 
testing. 

Fuel  CE10  has  the  meaning  given  in 
§  1060.515(a). 

Fuel  line  means  hoses  or  tubing 
designed  to  contain  liquid  fuel.  The 
exhaust  standard-setting  part  may 
further  specify  which  types  of  hoses  and 
tubing  are  subject  to  the  standards  of 
this  part. 

Fuel  system  means  all  components 
involved  in  transporting,  metering,  and 
mixing  the  fuel  from  the  fuel  tank  to  the 
combustion  chamber(s),  including  the 
fuel  tank,  fuel  tank  cap,  fuel  pump,  fuel 
filters,  fuel  lines,  carburetor  or  fuel- 
injection  corhponents,  and  all  fuel- 
system  vents.  In  the  case  where  the  fuel 
tank  cap  or  other  components 
(excluding  fuel  lines)  are  directly 
mounted  on  the  fuel  tank,  they  are 
considered  to  be  a  part  of  the  fuel  tank. 
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Fuel  tyrpe  means  a  general  category  of 
fuels  such  as  gasoline  or  natural  gas. 
There  can  be  multiple  grades  within  a 
single  fuel  type,  such  as  premium 
gasoline,  regular  gasoline,  or  gasoline 
with  10  percent  ethanol. 

Gasoline  means  one  of  the  following: 

(1)  For  in-use  fuels,  gasoline  means 
fuel  that  is  commonly  and  commercially 
know  as  gasoline,  including  ethanol 
blends. 

(2)  For  testing,  gasoline  has  the 
meaning  given  in  subpart  F  of  this  part. 

Good  engineering  judgment  means 
judgments  made  consistent  with 
generally  accepted  scientific  and 
engineering  principles  and  all  available 
relevant  information.  See  40  CFR  1068.5 
for  the  administrative  process  we  use  to 
evaluate  good  engineering  judgment. 

High-permeability  material  means  any 
nonmetal  material  that  does  not  qualify 
as  low-permeability  material. 

Installed  marine  fuel  tank  means  a 
fuel  tank  designed  for  delivering  fuel  to 
a  Marine  SI  engine,  excluding  portable 
marine  fuel  tanks. 

Large  SI  means  relating  to  engines 
that  are  subject  to  evaporative  emission 
standards  in  40  CFR  part  1048. 

Low-permeability  material  means,  for 
gaskets,  a  material  with  permeation 
emission  rates  at  or  below  10  (g-mm)/ 
m2/day  when  measured  according  to 
SAE  J2659  (incorporated  by  reference  in 
§  1060.810),  where  the  test  temperature 
is  23  °C,  the  test  fuel  is  Fuel  CE10,  and 
testing  immediately  follows  a  four-week 
preconditioning  soak  with  the  test  fuel. 

Manufacture  means  the  physical  and 
engineering  process  of  designing, 
constructing,  and  assembling  an  engine, 
piece  of  nonroad  equipment,  or  fuel- 
system  components  subject  to  the 
requirements  of  this  part. 

Manufacturer  has  the  meaning  given 
in  section  216(1)  of  the  Clean  Air  Act 
(42  U.S.C.  7550(1)).  In  general,  this  term 
includes: 

(1)  Any  person  who  manufactures  an 
engine  or  piece  of  nonroad  equipment 
for  sale  in  the  United  States  or 
otherwise  introduces  a  new  nonroad 
engine  or  a  piece  of  new  nonroad 
equipment  into  U.S.  commerce. 

(2)  Any  person  who  manufactures  a 
fuel-system  component  for  an  engine 
subject  to  the  requirements  of  this  part 
as  described  in  §  1060.1(a). 

(3)  Importers  who  import  such 
products  into  the  United  States. 

Marine  SI  means  relating  to  vessels 
powered  by  engines  that  are  subject  to 
exhaust  emission  standards' in  40  CFR 
part  1045. 

Marine  vessel  has  the  meaning  given 
in  40  CFR  §  1045.801,  which  generally 
includes  all  nonroad  equipment  used  as 
a  means  of  transportation  on  water. 


Model  year  means  one  of  the 
following  things: 

(1)  For  equipment  defined  as  “new 
nonroad  equipment”  under  paragraph 

(1)  of  the  definition  of  “new  nonroad 
engine,”  model  year  means  one  of  the 
following: 

(1)  Calendar  year. 

(ii)  Your  annual  new  model 
production  period  if  it  is  different  than 
the  calendar  year.  This  must  include 
January  1  of  the  calendar  year  for  which 
the  model  year  is  named.  It  may  not 
begin  before  January  2  of  the  previous 
calendar  year  and  it  must  end  by 
December  31  of  the  named  calendar 
year. 

(2)  For  other  equipment  defined  as 
“new  nonroad  equipment”  under 
paragraph  (2)  of  the  definition  of  “new 
nonroad  engine,”  model  year  has  the 
meaning  given  in  the  exhaust  standard¬ 
setting  part. 

(3)  For  other  equipment  defined  as 
“new  nonroad  equipment”  under 
paragraph  (3)  or  paragraph  (4)  of  the 
definition  of  “new  nonroad  engine,” 
model  year  means  the  model  year  of  the 
engine  as  defined  in  the  exhaust 
standard-setting  part. 

New  nonroad  equipment  means 
equipment  meeting  one  or  more  of  the 
following  criteria: 

(1)  Nonroad  equipment  for  which  the 
ultimate  purchaser  has  never  received 
the  equitable  or  legal  title.  The 
equipment  is  no  longer  new  when  the 
ultimate  purchaser  receives  this  title  or 
the  product  is  placed  into  service, 
whichever  comes  first. 

(2)  Nonroad  equipment  that  is  defined 
as  new  under  the  exhaust  standard¬ 
setting  part.  (Note:  equipment  that  is  not 
defined  as  new  under  the  exhaust 
standard-setting  part  may  be  defined  as 
new  under  this  definition  of  “new 
nonroad  equipment.”) 

(3)  Nonroad  equipment  with  an 
engine  that  becomes  new  (as  defined  in 
the  exhaust  standard-setting  part)  while 
installed  in  the  equipment.  The 
equipment  is  no  longer  new  when  it  is 
subsequently  placed  into  service.  This 
paragraph  (3)  does  not  apply  if  the 
engine  becomes  new  before  being 
installed  in  the  equipment. 

(4)  Nonroad  equipment  not  covered 
by  a  certificate  of  conformity  issued 
under  this  part  at  the  time  of 
importation  and  manufactured  after  the 
requirements  of  this  part  start  to  apply 
(see  §  1060.1).  The  equipment  is  no 
longer  new  when  it  is  subsequently 
placed  into  service.  Importation  of  this 
kind  of  new  nonroad  equipment  is 
generally  prohibited  by  40  CFR  part 
1068. 

Nominal  capacity  means  a  fuel  tank’s 
volume  as  specified  by  the  fuel  tank 


manufacturer,  using  at  least  two 
significant  figures,  based  on  the 
maximum  volume  of  fuel  the  tank  can 
hold  with  standard  refueling 
techniques. 

Nonroad  engine  has  the  meaning  we 
give  in  40  CFR  1068.30.  In  general  this 
means  all  internal-combustion  engines 
except  motor  vehicle  engines,  stationary 
engines,  engines  used  solely  for 
competition,  or  engines  used  in  aircraft. 
This  part  does  not  apply  to  all  nonroad 
engines  (see  §  1060.1). 

Nonroad  equipment  means  a  piece  of 
equipment  that  is  powered  by  or 
intended  to  be  powered  by  one  or  more 
nonroad  engines.  Note  that  §§  1060.5 
and  1060.601  describes  how  we  treat 
outboard  engines,  portable  marine  fuel 
tanks,  and  associated  fuel-system 
components  as  nonroad  equipment 
under  this  part  1060. 

Nontrailerable  boat  means  a  vessel 
whose  length  is  26.0  feet  or  more,  or 
whose  width  is  more  than  8.5  feet. 

Official  emission  result  means  the 
measured  emission  rate  for  an  emission- 
data  unit. 

Placed  into  service  means  put  into 
initial  use  for  its  intended  purpose. 

Portable  marine  fuel  tank  means  a 
portable  fuel  tank  that  is  used  or 
intended  to  be  used  to  supply  fuel  to  a 
marine  engine  during  operation. 

Portable  nonroad  fuel  tank  means  a 
fuel  tank  that  meets  each  of  the 
following  criteria: 

(1)  It  has  design  features  indicative  of 
use  in  portable  applications,  such  as  a 
carrying  handle  and  fuel  line  fitting  that 
can  be  readily  attached  to  and  detached 
from  a  nonroad  engine. 

(2)  It  has  a  nominal  fuel  capacity  of 
12  gallons  or  less. 

(3)  It  is  designed  to  supply  fuel  to  an 
engine  while  the  engine  is  operating. 

(4)  It  is  not  used  or  intended  to  be 
used  to  supply  fuel  to  a  marine  engine. 

Production  period  means  the  period 
in  which  a  component  or  piece  of 
equipment  will  be  produced  under  a 
certificate  of  conformity.  A  given 
production  period  for  an  emission 
family  may  not  include  components 
certified  using  different  test  data.  A 
production  period  may  not  exceed  five 
years  for  certified  components.  Note 
that  the  definition  of  model  year 
includes  specifications  related  to 
production  periods  for  which  a 
certificate  is  valid  for  equipment. 

Recreational  vehicle  means  vehicles 
that  are  subject  to  evaporative  emission 
standards  in  40  CFR  part  1051.  This 
generally  includes  engines  that  will  be 
installed  in  recreational  vehicles  if  the 
engines  are  certified  separately  under  40 
CFR  1051.20. 
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Relating  to  as  used  in  this  section 
means  relating  to  something  in  a 
specific,  direct  manner.  This  expression 
is  used  in  this  section  only  to  define 
terms  as  adjectives  and  not  to  broaden 
the  meaning  of  the  terms. 

Revoke  has  the  meaning  given  in  40 
CFR  1068.30.  If  we  revoke  a  certificate 
or  an  exemption,  you  must  apply  for  a 
new  certificate  or  exemption  before 
continuing  to  introduce  the  affected 
equipment  into  U.S.  commerce. 

Round  means  to  round  numbers 
according  to  standard  procedures  as 
specified  in  40  CFR  1065.1001. 

Running  loss  emissions  means 
unburned  fuel  vapor  that  escapes  from 
the  fuel  system  to  the  ambient 
atmosphere  while  the  engine  is 
operating,  excluding  permeation 
emissions  and  diurnal  emissions. 
Running  loss  emissions  generally  result 
from  fuel-temperature  increases  caused 
by  heat  released  from  in-tank  fuel 
pumps,  fuel  recirculation,  or  proximity 
to  heat  sources  such  as  the  engine  or 
exhaust  components. 

Sealed  means  lacking  openings  to  the 
atmosphere  that  would  allow  a 
measurable  amount  of  liquid  or  vapor  to 
leak  out  under  normal  operating 
pressures  or  other  pressures  specified  in 
this  part.  For  example,  you  may 
generally  establish  a  maximum  value  for 
operating  pressures  based  on  the  highest 
pressure  you  would  observe  from  an 
installed  fuel  tank  during  continuous 
equipment  operation  on  a  sunny  day 
with  ambient  temperatures  of  35  °C. 
Sealed  fuel  systems  may  have  openings 
for  emission  controls  or  for  fuel  lines 
needed  to  route  fuel  to  the  engine. 

Small  SI  means  relating  to  engines 
that  are  subject  to  emission  standards  in 
40  CFR  part  90  or  1054. 

Structurally  integrated  nylon  fuel  tank 
means  a  fuel  tank  having  all  the 
following  characteristics: 

(1)  The  fuel  tank  is  made  of  a 
polyamide  material  that  does  not 
contain  more  than  50  percent  by  weight 
of  a  reinforcing  glass  fiber  or  mineral 
filler  and  does  not  contain  more  than  10 
percent  by  weight  of  impact  modified 
polyamides  that  use  rubberized  agents 
such  as  EPDM  rubber. 

(2)  The  fuel  tank  must  be  used  in  a 
cut-off  saw  or  chainsaw  or  be  integrated 
into  a  major  structural  member  where, 
as  a  single  component,  the  fuel  tank 
material  is  a  primary  structural/stress 
member  for  other  major  components 
such  as  the  engine,  transmission,  or 
cutting  attachment. 

Subchapter  U  means  40  CFR  parts 
1000  through  1299. 

Suspend  has  the  meaning  given  in  40 
CFR  1068.30.  If  we  suspend  a  certificate, 


you  may  not  introduce  into  U.S. 
commerce  equipment  from  that 
emission  family  unless  we  reinstate  the 
certificate  or  approve  a  new  one.  If  we 
suspend  an  exemption,  you  may  not 
introduce  into  U.S.  commerce 
equipment  that  was  previously  covered 
by  the  exemption  unless  we  reinstate 
the  exemption. 

Tare  means  to  use  a  container  or  other 
reference  mass  to  zero  a  balance  before 
weighing  a  sample.  Generally,  this 
means  placing  the  container  or  reference 
mass  on  the  balance,  allowing  it  to 
stabilize,  then  zeroing  the  balance 
without  removing  the  container  or 
reference  mass.  This  allows  you  to  use 
the  balance  to  determine  the  difference 
in  mass  between  the  sample  and  the 
container  or  reference  mass. 

Test  sample  means  the  collection  of 
fuel  lines,  fuel  tanks,  or  fuel  systems 
selected  from  the  population  of  an 
emission  family  for  emission  testing. 

This  may  include  certification  testing  or 
any  kind  of  confirmatory  testing. 

Test  unit  means  a  piece  of  fuel  line, 
a  fuel  tank,  or  a  fuel  system  in  a  test 
sample. 

Ultimate  purchaser  means,  with 
respect  to  any  new  nonroad  equipment, 
the  first  person  who  in  good  faith 
purchases  such  new  nonroad  equipment 
for  purposes  other  than  resale. 

Ultraviolet  light  means 
electromagnetic  radiation  with  a 
wavelength  between  300  and  400 
nanometers. 

United  States  has  the  meaning  given 
in  40  CFR  1068.30. 

U.S.-directed  production  volume 
means  the  amount  of  equipment,  subject 
to  the  requirements  of  this  part, 
produced  by  a  manufacturer  for  which 
the  manufacturer  has  a  reasonable 
assurance  that  sale  was  or  will  be  made 
to  ultimate  purchasers  in  the  United 
States. 

Useful  life  means  the  period  during 
which  new  nonroad  equipment  is 
required  to  comply  with  all  applicable 
emission  standards.  See  §  1060.101. 

Void  has  the  meaning  given  in  40  CFR 
1068.30.  In  general  this  means  to 
invalidate  a  certificate  or  an  exemption 
both  retroactively  and  prospectively. 

Volatile  liquid  fuel  means  any  fuel 
other  than  diesel  or  biodiesel  that  is  a 
liquid  at  atmospheric  pressure  and  has 
a  Reid  Vapor  Pressure  higher  than  2.0 
pounds  per  square  inch. 

We  (us,  our)  means  the  Administrator 
of  the  Environmental  Protection  Agency 
and  any  authorized  representatives. 

Wintertime  equipment  means 
equipment  using  a  wintertime  engine,  as 
defined  in  40  CFR  1054.801.  Note  this 
definition  applies  only  for  Small  SI 
equipment. 


§1060.805  What  symbols,  acronyms,  and 
abbreviations  does  this  part  use? 

The  following  symbols,  acronyms, 
and  abbreviations  apply  to  this  part: 

°  degree. 

ASTM  American  Society  for  Testing 
and  Materials. 

C  Celsius. 

CFR  Code  of  Federal  Regulations. 

EPA  Environmental  Protection 
Agency. 

FEL  family  emission  limit. 

g  gram. 

gal  gallon. 

hr  hour. 

in  inch. 

kPa  kilopascal. 

kW  kilowatt. 

L  liter, 
m  meter, 
min  minute, 
mm  millimeter. 

psig  pounds  per  square  inch  of  gauge 
pressure. 

SAE  Society  of  Automotive  Engineers. 
SHED  Sealed  Housing  for  Evaporative 
Determination. 

U.S.  United  States. 

U.S.C.  United  States  Code. 

W  watt. 

§  1 060.81 0  What  materials  does  this  part 
reference? 

Documents  listed  in  this  section  have 
been  incorporated  by  reference  into  this 
part.  The  Director  of  the  Federal 
Register  approved  the  incorporation  by 
reference  as  prescribed  in  5  U.S.C. 

552(a)  and  1  CFR  part  51.  Anyone  may 
inspect  copies  at  the  U.S.  EPA,  Air  and 
Radiation  Docket  and  Information 
Center,  1301  Constitution  Ave.,  NW., 
Room  B102,  EPA  West  Building, 
Washington,  DC  20460  or  at  the 
National  Archives  and  Records 
Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030, 
or  go  to:  http://www.archives.gov/ 
federal_register/ 
code_of Jederal_regulations / 
ibr_locations.html. 

(a)  ASTM  material.  Table  1  to  this 
section  lists  material  from  the  American 
Society  for  Testing  and  Materials  that 
we  have  incorporated  by  reference.  The 
first  column  lists  the  number  and  name 
of  the  material.  The  second  column  lists 
the  sections  of  this  part  where  we 
reference  it.  Anyone  may  purchase 
copies  of  these  materials  from  the 
American  Society  for  Testing  and 
Materials,  100  Barr  Harbor  Dr.,  P.O.  Box 
C700,  West  Conshohocken,  PA  19428  or 
http://www.astm.com.  Table  1  follows: 
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Table  I.to  §  1060.810— ASTM  Materials 


Document  number  and  name 


ASTM  D471-06,  Standard  Test  Method  for  Rubber  Property — Effect  of  Liquids  (“ASTM  D471”) . 

ASTM  D2862-97  (Reapproved  2004),  Standard  Test  Method  for  Particle  Size  Distribution  of  Granular  Activated  Carbon  (“ASTM 


Part  1060 
reference 


1060.515 


D2862”)  . . . 

ASTM  D3802-79  (Reapproved  2005),  Standard  Test  Method  for  Ball-Pan  Hardness  of  Activated  Carbon  (“ASTM  D3802”)  . 

ASTM  D4806-07,  Standard  Specification  for  Denatured  Fuel  Ethanol  for  Blending  with  Gasolines  for  Use  as  Automotive  Spark- 

Ignition  Engine  Fuel  (“ASTM  D4806”) . . . 

ASTM  D5228-92  (Reapproved  2005),  Standard  Test  Method  for  Determination  of  Butane  Working  Capacity  of  Activated  Car- 


1060.240 

1060.240 

1060.501 


bon  (“ASTM  D5228”) 


1060.801 


(b)  SAE  material.  Table  2  to  this 
section  lists  material  from  the  Society  of 
Automotive  Engineers  that  we  have 
incorporated  by  reference.  The  first 
column  lists  the  number  and  name  of 


the  material.  The  second  column  lists 
the  sections  of  this  part  where  we 
reference  it.  Anyone  may  purchase 
copies  of  these  materials  from  the 
Society  of  Automotive  Engineers,  400 


Commonwealth  Drive,  Warrendale,  PA 
15096  or  http-.Z/wuw. sae.org.  Table  2 
follows: 


Table  2  to  §  1060.810— SAE  Materials 


Document  number  and  name 

Part  1060 
reference 

SAE  J30,  Fuel  and  Oil  Hoses,  June  1998  . 

SAE  J1527,  Marine  Fuel  Hoses,  January  1993  (Issued  1985-12,  Revised  1993-02)  . 

SAE  J2260,  Nonmetallic  Fuel  System  Tubing  with  One  or  More  Layers,  November  2004  . 

SAE  J2659,  Test  Method  to  Measure  Fluid  Permeation  of  Polymeric  Materials  by  Speciation,  December  2003  . 

1060.515 

1060.515 

1060.510 

1060.801 

(c)  California  Air  Resources  Board 
material.  Table  3  to  this  section  lists 
material  from  the  California  Air 
Resources  Board  that  we  have 
incorporated  by  reference.  The  first 


column  lists  the  number  and  name  of 
the  material.  The  second  column  lists 
the  sections  of  this  part  where  we 
reference  it.  Anyone  may  obtain  copies 
of  these  materials  from  California  Air 


Resources  Board,  Haagen-Smit 
Laboratory,  9528  Telstar  Avenue,  El 
Monte,  CA  91731-2990  or  http:// 
www.arb.ca.gov.  Table  3  follows: 


Table  3  to  §  1060.810— California  Air  Resources  Board  Materials 

Document  number  and  name 

Part  1060 
reference 

Final  Regulation  Order,  Article  1,  Chapter  15,  Division  3,  Title  13,  California  Code  of  Regulations,  July  26,  2004  . 

1060.105, 

1060.240 

§  1 060.81 5  What  provisions  apply  to 
confidential  information? 

(a)  Clearly  show  what  you  consider 
confidential  by  marking,  circling, 
bracketing,  stamping,  or  some  other 
method. 

(b)  We  will  store  your  confidential 
information  as  described  in  40  CFR  part 
2.  Also,  we  will  disclose  it  only  as 
specified  in  40  CFR  part  2.  This  applies 
both  to  any  information  you  send  us  and 
to  any  information  we  collect  from 
inspections,  audits,  or  other  site  visits. 

(c)  If  you  send  us  a  second  copy 
without  the  confidential  information, 
we  will  assume  it  contains  nothing 
confidential  whenever  we  need  to 
release  information  from  it. 

(d)  If  you  send  us  information  without 
claiming  it  is  confidential,  we  may  make 
it  available  to  the  public  without  further 
notice  to  you,  as  described  in  40  CFR 
2.204. 


§1060.820  How  do  I  request  a  hearing? 

(a)  You  may  request  a  hearing  under 
certain  circumstances  as  described 
elsewdiere  in  this  part.  To  do  this,  you 
must  file  a  written  request,  including  a 
description  of  your  objection  and  any 
supporting  data,  within  30  days  after  we 
make  a  decision. 

(b)  For  a  hearing  you  request  under 
the  provisions  of  this  part,  we  will 
approve  your  request  if  we  find  that 
your  request  raises  a  substantial  factual 
issue. 

(c)  If  we  agree  to  hold  a  hearing,  we 
will  use  the  procedures  specified  in  40 
CFR  part  1068.  subpart  G. 

§  1 060.825  What  reporting  and 
recordkeeping  requirements  apply  under 
this  part? 

Linder  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq),  the  Office  of 
Management  and  Budget  approves  the 
reporting  and  recordkeeping  specified 


in  the  applicable  regulations.  The 
following  items  illustrate  the  kind  of 
reporting  and  recordkeeping  we  require 
for  products  regulated  under  this  part: 

(a)  We  specify  the  following 
requirements  related  to  equipment 
certification  in  this  part  1060: 

(1)  In  40  CFR  1060.20  we  give  an 
overview  of  principles  for  reporting 
information. 

(2)  In  40  CFR  part  1060,  subpart  C,  we 
identify  a  wide  range  of  information 
required  to  certify  engines. 

(3)  In  40  CFR  1060.301  we  require 
manufacturers  to  make  engines  or 
equipment  available  for  our  testing  if  we 
make  such  a  request. 

(4)  In  40  CFR  1060.505  we  specify 
information  needs  for  establishing 
various  changes  to  published  test 
procedures. 

(b)  We  specify  the  following 
requirements  related  to  the  general 
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compliance  provisions  in  40  CFR  part 
1068: 

(1)  In  40  CFR  1068.5  we  establish  a 
process  for  evaluating  good  engineering 
judgment  related  to  testing  and 
certification. 

(2)  In  40  CFR  1068.25  we  describe 
general  provisions  related  to  sending 
and  keeping  information. 

(3)  In  40  CFR  1068.27  we  require 
manufacturers  to  make  equipment 
available  for  our  testing  or  inspection  if 
we  make  such  a  request. 

(4)  In  40  CFR  1068.105  we  require 
equipment  manufacturers  to  keep 
certain  records  related  to  duplicate 
labels  from  engine  manufacturers. 

(5)  [Reserved] 

(6)  In  40  CFR  part  1068,  subpart  C,  we 
identify  several  reporting  and 
recordkeeping  items  for  making 
demonstrations  and  getting  approval 
related  to  various  exemptions. 

(7)  In  40  CFR  part  1068,  subpart  D,  we 
identify  several  reporting  and 
recordkeeping  items  for  making 
demonstrations  and  getting  approval 
related  to  importing  equipment. 

(8)  In  40  CFR  1068.450  and  1068.455 
we  specify  certain  records  related  to 
testing  production-line  products  in  a 
selective  enforcement  audit. 

(9)  In  40  CFR  1068.501  we  specify 
certain  records  related  to  investigating 
and  reporting  emission-related  defects. 

(10)  In  40  CFR  1068.525  and  1068.530 
we  specify  certain  records  related  to 
recalling  nonconforming  equipment. 

PART  1065— ENGINE-TESTING 
PROCEDURES 

a  209.  The  authority  citation  for  part 
1065  continues  to  read  as  follows: 
Authority:  42  U.S.C.  7401-7671q. 

Subpart  A — [Amended] 

a  210.  Section  1065.1  is  amended  by 
revising  paragraphs  (a)(5)  and  (a)(8)  to 
read  as  follows: 

§1065.1  Applicability. 

(a)  *  *  * 

(5)  Marine  spark-ignition  engines  we 
regulate  under  40  CFR  part  1045.  For 
earlier  model  years,  manufacturers  may 
use  the  test  procedures  in  this  part  or 
those  specified  in  40  CFR  part  91 
according  to  §  1065.10. 
***** 

(8)  Small  nonroad  spark-ignition 
engines  we  regulate  under  40  CFR  part 
1054  and  stationary  engines  that  are 
certified  to  the  standards  in  40  CFR  part 
1054  as  specified  in  40  CFR  part  60, 
subpart  JJJJ.  For  earlier  model  years, 
manufacturers  may  use  the  test 
procedures  in  this  part  or  those 


specified  in  40  CFR  part  90  according  to 
§1065.10. 

***** 

Subpart  B — [Amended] 

■  211.  Section  1065.125  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§1065.125  Engine  intake  air. 

***** 

(b)  Measure  temperature,  humidity, 
and  atmospheric  pressure  near  the 
entrance  .of  the  furthest  upstream  engine 
or  in-use  intake  system  component.  This 
would  generally  be  near  the  engine’s  air 
filter,  or  near  the  inlet  to  the  in-use  air 
intake  system  for  engines  that  have  no 
air  filter.  For  engines  with  multiple 
intakes,  make  measurements  near  the 
entrance  of  each  intake. 

(1)  Pressure.  You  may  use  a  single 
shared  atmospheric  pressure  meter  as 
long  as  your  laboratory  equipment  for 
handling  intake  air  maintains  ambient 
pressure  at  all  intakes  within  ±1  kPa  of 
the  shared  atmospheric  pressure.  For 
engines  with  multiple  intakes  with 
separate  atmospheric  pressure 
measurements  at  each  intake,  use  an 
average  value  for  verifying  compliance 
to  §1065. 520(b)(2). 

(2)  Humidity.  You  may  use  a  single 
shared  humidity  measurement  for 
intake  air  as  long  as  your  equipment  for 
handling  intake  air  maintains  dewpoint 
at  all- intakes  to  within  ±0.5  °C  of  the 
shared  humidity  measurement.  For 
engines  with  multiple  intakes  with 
separate  humidity  measurements  at 
each  intake,  use  a  flow- weigh  ted 
average  humidity  for  NOx  corrections.  If 
individual  flows  of  each  intake  are  not 
measured,  use  good  engineering 
judgment  to  estimate  a  flow-weighted 
average  humidity. 

(3)  Temperature.  Good  engineering 
judgment  may  require  that  you  shield 
the  temperature  sensors  or  move  them 
upstream  of  an  elbow  in  the  laboratory 
intake  system  to  prevent  measurement 
errors  due  to  radiant  heating  from  hot 
engine  surfaces  or  in-use  intake  system 
components.  You  must  limit  the 
distance  between  the  temperature 
sensor  and  the  entrance  to  the  furthest 
upstream  engine  or  in-use  intake  system 
component  to  no  more  than  12  times  the 
outer  hydraulic  diameter  of  the  entrance 
to  the  furthest  upstream  engine  or  in-use 
intake  system  component.  However,  you 
may  exceed  this  limit  if  you  use  good 
engineering  judgment  to  show  that  the 
temperature  at  the  furthest  upstream 
engine  or  in-use  intake  system 
component  meets  the  specification  in 
paragraph  (c)  of  this  section.  For  engines 
with  multiple  intakes,  use  a  flow- 


weighted  average  value  to  verily 
compliance  with  the  specification  in 
paragraph  (c)  of  this  section.  If 
individual  flows  of  each  intake  are  not 
measured,  you  may  use  good 
engineering  judgment  to  estimate  a 
flow-weighted  average  temperature.  You 
may  also  verify  that  each  individual 
intake  complies  with  the  specification 
in  paragraph  (c)  of  this  section. 

(c)  Unless  stated  otherwise  in  the 
standard-setting  part,  maintain  the 
temperature  of  intake  air  to  (25  ±  5)  °C. 
***** 

■  212.  Section  1065.170  is  amended  by 
revising  paragraphs  (a)(2),  (c)(1),  and 
Figure  1  to  read  as  follows: 

§  1065.170  Batch  sampling  for  gaseous 
and  PM  constituents. 

***** 

(a)  *  *  * 

(2)  You  must  follow  the  requirements 
in  §  1065.140(e)(2)  related  to  PM 
dilution  ratios.  For  each  filter,  if  you 
expect  the  net  PM  mass  on  the  filter  to 
exceed  400  pg,  assuming  a  38  mm 
diameter  filter  stain  area,  you  may  take 
the  following  actions  in  sequence: 

(i)  For  discrete-mode  testing  only,  you 
may  reduce  sample  time  as  needed  to 
target  a  filter  loading  of  400  pg,  but  not 
below  the  minimum  sample  time 
specified  in  the  standard-setting  part. 

(ii)  Reduce  filter  face  velocity  as 
needed  to  target  a  filter  loading  of  400 
pg,  down  to  50  cm/s  or  less. 

(iii)  Increase  overall  dilution  ratio 
above  the  values  specified  in 

§  1065.140(e)(2)  to  target  a  filter  loading 
of  400  pg. 

***** 

,  (c)  *  *  * 

(1)  If  you  use  filter-based  sampling 
media  to  extract  and  store  PM  for 
measurement,  your  procedure  must 
meet  the  following  specifications: 

(i)  If  you  expect  that  a  filter’s  total 
surface  concentration  of  PM  will  exceed 
400  pg,  assuming  a  38  mm  diameter 
filter  stain  area,  for  a  given  test  interval, 
you  may  use  filter  media  with  a 
minimum  initial  collection  efficiency  of 
98%;  otherwise  you  must  use  a  filter 
media  with  a  minimum  initial 
collection  efficiency  of  99.7%. 

Collection  efficiency  must  be  measured 
as  described  in  ASTM  D2986-95a 
(incorporated  by  reference  in 

§  1065.1010),  though  you  may  rely  on 
the  sample-media  manufacturer’s 
measurements  reflected  in  their  product 
ratings  to  show  that  you  meet  this 
requirement. 

(ii)  The  filter  must  be  circular,  with  an 
overall  diameter  of  46.50  ±0.6  mm  and 
an  exposed  diameter  of  at  least  38  mm. 
See  the  cassette  specifications  in 
paragraph  (c)(l)(vii)  of  this  section. 


59322 


Federal  Register / Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations 


(iii)  We  highly  recommend  that  you 
use  a  pure  PTFE  filter  material  that  does 
not  have  any  flow-through  support 
bonded  to  the  back  and  has  an  overall 
thickness  of  40  ±20  pm.  An  inert 
polymer  ring  may  be  bonded  to  the 
periphery  of  the  filter  material  for 
support  and  for  sealing  between  the 
filter  cassette  parts.  We  consider 
Polvmethylpentene  (PMP)  and  PTFE 
inert  materials  for  a  support  ring,  but 
other  inert  materials  may  be  used.  See 
the  cassette  specifications  in  paragraph 
(c)(l)(vii)  of  this  section.  We  allow  the 
use  of  PTFE-coated  glass  fiber  filter 
material,  as  long  as  this  filter  media 
selection  does  not  affect  your  ability  to 
demonstrate  compliance  with  the 
applicable  standards,  which  we  base  on 
a  pure  PTFE  filter  material.  Note  that  we 
will  use  pure  PTFE  filter  material  for 
compliance  testing,  and  we  may  require 
you  to  use  pure  PTFE  filter  material  for 
any  compliance  testing  we  require,  such 
as  for  selective  enforcement  audits. 

(iv)  You  may  request  to  use  other 
filter  materials  or  sizes  under  the 
provisions  of  §  1065.10. 

(v)  To  minimize  turbulent  deposition 
and  to  deposit  PM  evenly  on  a  filter,  use 
a  filter  holder  with  a  12.5°  (from  center) 


divergent  cone  angle  to  transition  from 
the  transfer-line  inside  diameter  to  the 
exposed  diameter  of  the  filter  face.  Use 
300  series  stainless  steel  for  this 
transition. 

(vi)  Maintain  a  filter  face  velocity  near 
100  cm/s  with  less  than  5%  of  the 
recorded  flow  values  exceeding  100 
cm/s,  unless  you  expect  either  the  net 
PM  mass  on  the  filter  to  exceed  400  pg, 
assuming  a  38  mm  diameter  filter  stain 
area.  Measure  face  velocity  as  the 
volumetric  flow  rate  of  the  sample  at  the 
pressure  upstream  of  the  filter  and 
temperature  of  the  filter  face  as 
measured  in  §  1065.140(e),  divided  by 
the  filter’s  exposed  area.  You  may  use 
the  exhaust  stack  or  CVS  tunnel 
pressure  for  the  upstream  pressure  if  the 
pressure  drop  through  the  PM  sampler 
up  to  the  filter  is  less  than  2  kPa. 

(vii)  Use  a  clean  cassette  designed  to 
the  specifications  of  Figure  1  of 

§  1065.170.  In  auto  changer 
configurations,  you  may  use  cassettes  of 
similar  design.  Cassettes  must  be  made 
of  one  of  the  following  materials: 
Delrin™,  300  series  stainless  steel, 
polycarbonate,  acrylonitrile-butadiene- 
styrene  (ABS)  resin,  or  conductive 
polypropylene.  We  recommend  that  you 


keep  filter  cassettes  clean  by 
periodically  washing  or  wiping  them 
with  a  compatible  solvent  applied  using 
a  lint-free  cloth.  Depending  upon  your 
cassette  material,  ethanol  (C2H5OH) 
might  be  an  acceptable  solvent.  Your 
cleaning  frequency  will  depend  on  your 
engine’s  PM  and  HC  emissions. 

(viii)  If  you  keep  the  cassette  in  the 
filter  holder  after  sampling,  prevent 
flow  through  the  filter  until  either  the 
holder  or  cassette  is  removed  from  the 
PM  sampler.  If  you  remove  the  cassettes 
from  filter  holders  after  sampling, 
transfer  the  cassette  to  an  individual 
container  that  is  covered  or  sealed  to 
prevent  communication  of  semi-volatile 
matter  from  one  filter  to  another.  If  you 
remove  the  filter  holder,  cap  the  inlet 
and  outlet.  Keep  them  covered  or  sealed 
until  they  return  to  the  stabilization  or 
weighing  environments. 

(ix)  The  filters  should  not  be  handled 
outside  of  the  PM  stabilization  and 
weighing  environments  and  should  be 
loaded  into  cassettes,  filter  holders,  or 
auto  changer  apparatus  before  removal 
from  these  environments. 
***** 

BILLING  CODE  6560-50-P 


Figure  1  of  1065.170 


38.86 


FILTER  GASSETS  LOWER 


F&.TEH  CASSETTE  UPPER 
SECTION  E-6 


METRIC 


0.20-1.00 

(TYPICAL) 


SCREEN  MATERIAL: 

300  SERIES  STAINLESS  STEEL 
FULL  OR  HALF  HARD 

IN  ADDITION  TO  TYPICAL  RANGES 
GIVEN  FOR  PERFORATION  0  AND 
PERFORATION  PATTERNS,  WE 
REOOMMEND  THE  FOLLOWING: 
PERFORATION  0  0. 10-0.20 
PERFORATION  SPACING  0.100.30 


fTY 


0.10-0.80 

BETWEEN 

CENTERS 

(TYPICAL) 
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■  213.  Section  1065.190  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

§  1 065.1 90  PM-stabilization  and  weighing 
environments  for  gravimetric  analysis. 

***** 

(d)  *  *  *  . 


(2)  Dewpoint.  Maintain  a  dewpoint  of 
9.5  °C  in  both  environments.  This 
dewpoint  will  control  the  amount  of 
water  associated  with  sulfuric  acid 
(H2SO4)  PM,  such  that  1.2216  grams  of 
water  will  be  associated  with  each  gram 
of  H2SO4. 

***** 


Subpart  C — [Amended] 

■  214.  Section  1065.205  is  amended  by 
revising  Table  1  to  read  as  follows: 

§  1 065.205  Performance  specifications  for 
measurement  instruments. 

***** 


Table  1  of  §1065.205-Recommended  performance  specifications  for  measurement  instruments 


Measurement  Instrument 

Measured  quantity 
symbol 

Complete  System 

Rise  time  (Xm-90)  and 

Fall  time  (rWi0)‘ 

Recording 
update  frequency 

Accuracy1’ 

Repeatabilityb 

Noiseb 

Engine  speed  transducer 

/. 

1  s 

1  Hz  means 

2.0  %  of  pt.  or 
0.5  %  of  max. 

1.0  %  of  pL  or 
0.25  %  of  max. 

0.05%  of 

max 

Engine  torque  transducer 

T 

1  s 

1  Hz  means 

2.0  %  of  pt.  or 
1.0%  of  max. 

1.0%  ofpt  or 

0.5  %  of  max 

0.05%  of 

max. 

Electrical  work  (active-power  meter) 

W 

Is 

1  Hz  means 

2.0  %  of  pt.  or 
0.5  %  of  max. 

1.0%  ofpt  or 
0.25  %  of  max. 

0.05%  of 

max 

General  pressure  transducer  (not  a  part  of 
another  instrument) 

P 

5  s 

1  Hz 

2.0  %  of  pL  or 
1.0%  of  max. 

1 .0  %  of  pt.  or 
0.50  %  of  max. 

0.1%  of 

max 

Atmospheric  pressure  meter  used  for  PM- 
stabilization  and  balance  environments 

Pa tmos 

50  s 

5  times  per  hour 

50  Pa 

25  Pa 

5  Pa 

General  purpose  atmospheric  pressure  meter 

Patinos 

50  s 

5  times  per  hour 

250  Pa 

lOOPa 

50  Pa 

Temperature  sensor  for  PM-stabilization  and 
balance  environments 

T 

50  s 

0.1  Hz 

0.25  1C 

0.1  K 

0.1  K 

Other  temperature  sensor  (not  a  part  of  another 
instrument) 

T 

10  s 

0.5  Hz 

0.4  %  of  pt.  K 
or 

0.2%  of  max. 

K 

0.2  %  of  pt.  K.  or 
0.1  %  of  max.  K 

0.1  %of 

max 

Dewpoint  sensor  for  PM-stabilization  and 
balance  environments 

7de» 

50  s 

0.1  Hz 

0.25  K 

0.1  K 

0.02  K 

Other  dewpoint  sensor 

flew 

50  s 

0.1  Hz 

1  K 

0.5  K 

0.1  K 

Fuel  flow  meter 
(Fuel  totalizer) 

m 

5  s 

(N/A) 

1  Hz 
(N/A) 

2.0%ofpt.  or 
1.5  %  of  max. 

1 .0  %  of  pL  or 
0.75  %  of  max. 

0.5%  of 

max. 

Total  diluted  exhaust  meter  (CVS) 

(With  heat  exchanger  before  meter) 

h 

1  s 
(5  s) 

1  Hz  means 
(1  Hz) 

2.0  %  ofpt.  or 
1.5  %  of  max. 

1.0  %  ofpt.  or 
0.75  %  of  max. 

1.0%  of 
max. 

Dilution  air,  inlet  air,  exhaust,  and  sample  flow 
meters 

h 

1  s 

1  Hz  means  of  5  Hz 
samples 

2.5  %  of  pt.  or 

1.5  %of  max 

05  %  of  pt.  or 
0.75  %  of  max. 

1.0%  of 

max. 

Continuous  gas  analyzer 

X 

5  s 

1  Hz 

2.0  %  of  pt.  or 
2.0  %  of  meas. 

1.0%  ofpt.  or 

1 .0  %  of  meas. 

1.0%  of 

max. 

Batch  gas  analyzer 

X 

N/A 

N/A 

2.0  %  of  pt.  or 
2.0  %  of  meas. 

1.0  %  of  pt.  or 
1.0%  of  meas. 

1.0%  of 

max. 

Gravimetric  PM  balance 

ml‘M 

N/A 

N/A 

See  §1065.790 

0.5  pg 

N/A 

Inertial  PM  balance 

mpM 

5  s 

.  „  '  2.0  %  of  pt.  or 

|  2.0  %  of  meas. 

1.0%  ofpt  or 

1.0  %  of  meas. 

0.2%  of 

max. 

*  The  performance  specifications  identified  in  the  table  apply  separately  for  rise  time  and  fall  time. 

b  Accuracy,  repeatability,  and  noise  are  all  determined  with  the  same  collected  data,  as  described  in  §1065.305,  and  based  on  absolute  values,  "pt.”  refers  to  the  overall  flow- 
weighted  mean  value  expectecl  at  the  standard;  "max.”  refers  to  the  peak  value  expected  at  the  standard  over  any  test  interval,  not  the  maximum  of  the  instrument's  range;  “meas” 
refers  to  the  actual  flow-weighted  mean  measured  over  any  test  interval. 


BILLING  CODE  6560-50-C 

■  215.  Section  1065.272  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§1065.272  Nondispersive  ultraviolet 
analyzer. 

(a)  Application.  You  may  use  a 
nondispersive  ultraviolet  (NDUV) 
analyzer  to  measure  NOx  concentration 
in  raw  or  diluted  exhaust  for  batch  or 
continuous  sampling.  We  generally 
accept  an  NDUV  for  NOx  measurement, 
even  though  it  measures  only  NO  and 


NOt,  since  conventional  engines  and 
aftertreatment  systems  do  not  emit 
significant  amounts  of  other  NOx 
species.  Measure  other  NOx  species  if 
required  by  the  standard-setting  part. 
Note  that  good  engineering  judgment 
may  preclude  you  from  using  an  NDUV 
analyzer  if  sampled  exhaust  from  test 
engines  contains  oil  (or  other 
contaminants)  in  sufficiently  high 
concentrations  to  interfere  with  proper 
operation. 

***** 


Subpart  D — [Amended] 

■  216.  Section  1065.303  is  revised  to 
read  as  follows: 

§  1 065.303  Summary  of  required 
calibration  and  verifications 

The  following  table  summarizes  the 
required  and  recommended  calibrations 
and  verifications  described  in  this 
subpart  and  indicates  when  these  have 
to  be  performed: 
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Table  1  of  §1065.303— Summary  of  Required  Calibration  and  Verifications 


Type  of  calibration  or  verification 


§1065.305:  Accuracy,  repeatability  and  noise 


§1065.307:  Linearity 


§1065.308:  Continuous  gas  analyzer  system  response  and  updating¬ 
recording  verification — for  gas  analyzers  not  continuously  com¬ 
pensated  for  other  gas  species. 

§1065.309:  Continuous  gas  analyzer  system-response  and  updating¬ 
recording  verification — for  gas  analyzers  continuously  compensated 
for  other  gas  species. 

§1065.310:  Torque . 

§1065.315:  Pressure,  temperature,  dewpoint  . 

§1065.320:  Fuel  flow  . 

§  1065.325:  Intake  flow . . . 

§1065.330:  Exhaust  flow  . 

§  1065.340:  Diluted  exhaust  flow  (CVS)  . 

§1065.341:  CVS  and  batch  sampler  verification13 . 

§1065.345:  Vacuum  leak  . 

§1065.350:  C02  NDIR  H20  interference  . 

§1065.355:  CO  NDIR  C02  and  H20  interference  . . . 


§1065.360:  FID  calibration  THC  FID  optimization,  and  THC  FID 
verification.. 


§1065.362:  Raw  exhaust  FID  02  interference 


§1065.365:  Nonmethane  cutter  penetration  . 

§1065.370:  CLD  C02  and  H20  quench . 

§1065.372:  NDUV  HC  and  H20  interference 

§1065.376:  Chiller  N02  penetration . 

§1065.378:  N02-to-NO  converter  conversion 

§1065.390:  PM  balance  and  weighing  . 


§1065.395:  Inertial  PM  balance  and  weighing 


Minimum  frequency3 


Accuracy:  Not  required,  but  recommended  for  initial  installation. 

Repeatability:  Not  required,  but  recommended  for  initial  installation. 

Noise:  Not  required,  but  recommended  for  initial  installation. 

Speed:  Upon  initial  installation,  within  370  days  before  testing  and  after 
major  maintenance. 

Torque:  Upon  initial  installation,  within  370  days  before  testing  and 
after  major  maintenance. 

Electrical  power:  Upon  initial  installation,  within  370  days  before  testing 
and  after  major  maintenance. 

Clean  gas  and  diluted  exhaust  flows:  Upon  initial  installation,  within 
370  days  before  testing  and  after  major  maintenance,  unless  flow  is 
verified  by  propane  check  or  by  carbon  or  oxygen  balance. 

Raw  exhaust  flow:  Upon  initial  installation,  within  185  days  before  test¬ 
ing  and  after  major  maintenance,  unless  flow  is  verified  by  propane 
check  or  by  carbon  or  oxygen  balance. 

Gas  analyzers:  Upon  initial  installation,  within  35  days  before  testing 
and  after  major  maintenance. 

PM  balance:  Upon  initial  installation,  within  370  days  before  testing  and 
after  major  maintenance. 

Stand-alone  pressure  and  temperature:  Upon  initial  installation,  within 
370  days  before  testing  and  after  major  maintenance. 

Upon  initial  installation  or  after  system  modification  that  would  affect  re¬ 
sponse. 

Upon  initial  installation  or  after  system  modification  that  would  affect  re¬ 
sponse. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation,  within  35  days  before  testing,  and  after  major 
maintenance. 

Before  each  laboratory  test  according  to  subpart  F  of  this  part  and  be¬ 
fore  each  field  test  according  to  subpart  J  of  this  part. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Calibrate  all  FID  analyzers:  upon  initial  installation  and  after  major 
maintenance. 

Optimize  and  determine  CH4  response  for  THC  FID  analyzers:  upon 
initial  installation  and  after  major  maintenance. 

Verify  CH4  response  for  THC  FID  analyzers:  upon  initial  installation, 
within  185  days  before  testing,  and  after  major  maintenance. 

For  all  FID  analyzers:  upon  initial  installation,  and  after  major  mainte¬ 
nance. 

For  THC  FID  analyzers:  upon  initial  installation,  after  major  mainte¬ 
nance,  and  after  FID  optimization  according  to  §1065.360. 

Upon  initial  installation,  within  185  days  before  testing,  and  after  major 
maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation  and  after  major  maintenance. 

Upon  initial  installation,  within  35  days  before  testing,  and  after  major 
maintenance. 

Independent  verification:  upon  initial  installation,  within  370  days  before 
testing,  and  after  major  maintenance. 

Zero,  span,  and  reference  sample  verifications:  within  12  hours  of 
weighing,  and  after  major  maintenance. 

Independent  verification:  upon  initial  installation,  within  370  days  before 
testing,  and  after  major  maintenance. 

Other  verifications:  upon  initial  installation  and  after  major  mainte¬ 
nance. 


3  Perform  calibrations  and  verifications  more  frequently,  according  to  measurement  system  manufacturer  instructions  and  good  engineering 
judgment. 

bThe  CVS  verification  described  in  §1065.341  is  not  required  for  systems  that  agree  within  ±  2%  based  on  a  chemical  balance  of  carbon  or 
oxygen  of  the  intake  air,  fuel,  and  diluted  exhaust. 
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■  217.  Section  1065.307  is  amended  by 
revising  paragraphs  (e)(2)  and  (e)(3)  to 
read  as  follows: 

§  1 065.307  Linearity  verification. 

***** 

(e)  *  *  * 

(2)  The  expression  “xmjn”  refers  to  the 
reference  value  used  during  the  linearity 
verification  that  is  closest  to  zero.  This 
is  the  value  used  to  calculate  the  first 
tolerance  in  Table  1  of  this  section  using 
the  intercept,  dp.  Note  that  this  value 
may  be  zero,  positive,  or  negative 
depending  on  the  reference  values.  For 
example,  if  the  reference  values  chosen 
to  validate  a  pressure  transducer  vary 
from  — 10  to  —  1  kPa,  xmin  is  —  1  kPa.  If 
the  reference  values  used  to  validate  a 
temperature  device  vary  from  290  to  390 
K,  Xmin  is  290  K. 

(3)  The  expression  “max”  generally 
refers  to  the  absolute  value  of  the 
reference  value  used  during  the  linearity 
verification  that  is  furthest  from  zero. 
This  is  the  value  used  to  scale  the  first 
and  third  tolerances  in  Table  1  of  this 
section  using  do  and  SEE.  For  example, 
if  the  reference  values  chosen  to 
validate  a  pressure  transducer  vary  from 
- 10  to  - 1  kPa,  then  pmax  is  +10  kPa. 

If  the  reference  values  used  to  validate 
a  temperature  device  vary  from  290  to 
390  K,  then  Tm ax  is  390  K.  For  gas 
dividers,  xmax  is  the  undivided, 
undiluted,  span  gas  concentration.  The 
following  are  special  cases  where  “max” 
refers  to  a  different  value: 

(i)  For  linearity  verification  with  a  PM 
balance,  mmax  refers  to  the  typical  mass 
of  a  PM  filter. 

(ii)  For  linearity  verification  of  torque, 
Tmax  refers  to  the  manufacturer’s 
specified  engine  torque  peak  value  of 
the  lowest  torque  engine  to  be  tested. 
***** 

■  218.  Section  1065.308  is  revised  to 
read  as  follows: 

§  1065.308  Continuous  gas  analyzer 
system-response  and  updating-recording 
verification — for  gas  analyzers  not 
continuously  compensated  for  other  gas 
species. 

(a)  Scope  and  frequency.  This  section 
describes  a  verification  procedure  for 
system  response  and  updating-recording 
frequency  for  continuous  gas  analyzers 
that  output  a  gas  species  mole  fraction 
(i.e.,  concentration)  using  a  single  gas 
detector,  i.e.,  gas  analyzers  not 
continuously  compensated  for  other  gas 
species  measured  with  multiple  gas 
detectors.  See  §  1065.309  for  verification 
procedures  that  apply  to  continuous  gas 
analyzers  that  are  continuously 
compensated  for  other  gas  species 
measured  with  multiple  gas  detectors. 
Perform  this  verification  to  determine 


the  system  response  of  the  continuous 
gas  analyzer  and  its  sampling  system. 
This  verification  is  required  for 
continuous  gas  analyzers  used  for 
transient  or  ramped-modal  testing.  You 
need  not  perform  this  verification  for 
batch  gas  analyzer  systems  or  for 
continuous  gas  analyzer  systems  that  are 
used  only  for  discrete-mode  testing. 
Perform  this  verification  after  initial 
installation  (i.e.,  test  cell 
commissioning)  and  after  any 
modifications  to  the  system  that  would 
change  system  response.  For  example, 
perform  this  verification  if  you  add  a 
significant  yolume  to  the  transfer  lines 
by  increasing  their  length  or  adding  a 
filter;  or  if  you  reduce  the  frequency  at 
which  the  gas  analyzer  updates  its 
output  or  the  frequency  at  which  you 
sample  and  record  gas-analyzer 
concentrations. 

(b)  Measurement  principles.  This  test 
verifies  that  the  updating  and  recording 
frequencies  match  the  overall  system 
response  to  a  rapid  change  in  the  value 
of  concentrations  at  the  sample  probe. 
Gas  analyzers  and  their  sampling 
systems  must  be  optimized  such  that 
their  overall  response  to  a  rapid  change 
in  concentration  is  updated  and 
recorded  at  an  appropriate  frequency  to 
prevent  loss  of  information.  This  test 
also  verifies  that  the  measurement 
system  meets  a  minimum  response  time. 
You  may  use  the  results  of  this  test  to 
determine  transformation  time,  Go,  for 
the  purposes  of  time  alignment  of 
continuous  data  in  accordance  with 

§  1065.650(c)(2)(i).  You  may  also  use  an 
alternate  procedure  to  determine  f5()  in 
accordance  with  good  engineering 
judgment.  Note  that  any  such  procedure 
for  determining  Go  must  account  for 
both  transport  delay  and  analyzer 
response  time. 

(c)  System  requirements.  Demonstrate 
that  each  continuous  analyzer  has 
adequate  update  and  recording 
frequencies  and  has  a  minimum  rise 
time  and  a  minimum  fall  time  during  a 
rapid  change  in  gas  concentration.  You 
must  meet  one  of  the  following  criteria: 

(1)  The  product  of  the  mean  rise  time, 
fi o-9o,  and  the  frequency  at  which  the 
system  records  an  updated 
concentration  must  be  at  least  5,  and  the 
product  of  the  mean  fall  time,  Go-io,  and 
the  frequency  at  which  the  system 
records  an  updated  concentration  must 
be  at  least  5.  If  the  recording  frequency 
is  different  than  the  analyzer’s  output 
update  frequency,  you  must  use  the 
lower  of  these  two  frequencies  for  this 
verification,  which  is  referred  to  as  the 
updating-recording  frequency.  This 
verification  applies  to  the  nominal 
updating  and  recording  frequencies. 
This  criterion  makes  no  assumption 


regarding  the  frequency  content  of 
changes  in  emission  concentrations 
during  emission  testing;  therefore,  it  is 
valid  for  any  testing.  Also,  the  mean  rise 
time  must  be  at  or  below  10  seconds  and 
the  mean  fall  time  must  be  at  or  below 
10  seconds. 

(2)  The  frequency  at  which  the  system 
records  an  updated  concentration  must 
be  at  least  5  Hz.  This  criterion  assumes 
that  the  frequency  content  of  significant 
changes  in  emission  concentrations 
during  emission  testing  do  not  exceed  1 
Hz.  Also,  the  mean  rise  time  must  be  at 
or  below  10  seconds  and  the  mean  fall 
time  must  be  at  or  below  10  seconds. 

(3)  You  may  use  other  criteria  if  we 
approve  the  criteria  in  advance. 

(4)  You  may  meet  the  overall  PEMS 
verification  in  §  1065.920  instead  of  the 
verification  in  this  section  for  field 
testing  with  PEMS. 

(d)  Procedure.  Use  the  following 
procedure  to  verify  the  response  of  each 
continuous  gas  analyzer: 

(1)  Instrument  setup.  Follow  the 
analyzer  manufacturer’s  start-up  and 
operating  instructions.  Adjust  the 
measurement  system  as  needed  to 
optimize  performance.  Run  this 
verification  with  the  analyzer  operating 
in  the  same  manner  you  will  use  for 
emission  testing.  If  the  analyzer  shares 
its  sampling  system  with  other 
analyzers,  and  if  gas  flow  to  the  other 
analyzers  will  affect  the  system 
response  time,  then  start  up  and  operate 
the  other  analyzers  while  running  this 
verification  test.  You  may  run  this 
verification  test  on  multiple  analyzers 
sharing  the  same  sampling  system  at  the 
same  time.  If  you  use  any  analog  or  real¬ 
time  digital  filters  during  emission 
testing,  you  must  operate  those  filters  in 
the  same  manner  during  this 
verification. 

(2)  Equipment  setup.  We  recommend 
using  minimal  lengths  of  gas  transfer 
lines  between  all  connections  and  fast¬ 
acting  three-way  valves  (2  inlets,  1 
outlet)  to  control  the  flow  of  zero  and 
blended  span  gases  to  the  sample 
system’s  probe  inlet  or  a  tee  near  the 
outlet  of  the  probe.  Normally  the  gas 
flow  rate  is  higher  than  the  probe 
sample  flow  rate  and  the  excess  is 
overflowed  out  the  inlet  of  the  probe.  If 
the  gas  flow  rate  is  lower  than  the  probe 
flow  rate,  the  gas  concentrations  must 
be  adjusted  to  account  for  the  dilution 
from  ambient  air  drawn  into  the  probe. 
Select  span  gases  for  the  species  being 
measured.  You  may  use  binary  or  multi¬ 
gas  span  gases.  You  may  use  a  gas 
blending  or  mixing  device  to  blend  span 
gases.  A  gas  blending  or  mixing  device 
is  recommended  when  blending  span 
gases  diluted  in  N2  with  span  gases 
diluted  in  air.  You  may  use  a  multi-gas 
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span  gas,  such  as  NO-CO-CO2-C3H8-CH4, 
to  verify  multiple  analyzers  at  the  same 
time.  If  you  use  standard  binary  span 
gases,  you  must  run  separate  response 
tests  for  each  analyzer.  In  designing 
your  experimental  setup,  avoid  pressure 
pulsations  due  to  stopping  the  flow 
through  the  gas-blending  device. 

(3)  Data  collection,  (i)  Start  the  flow 
of  zero  gas. 

(ii)  Allow  for  stabilization,  accounting 
for  transport  delays  and  the  slowest 
analyzer’s  full  response. 

(iii)  Start  recording  data.  For  this 
verification  you  must  record  data  at  a 
frequency  greater  than  or  equal  to  that 
of  the  updating-recording  frequency 
used  during  emission  testing.  You  may 
not  use  interpolation  or  filtering  to  alter 
the  recorded  values. 

(iv)  Switch  the  flow  to  allow  the 
blended  span  gases  to  flow  to  the 
analyzer.  If  you  intend  to  use  the  data 
from  this  test  to  determine  £50  for  time 
alignment,  record  this  time  as  to. 

(v)  Allow  for  transport  delays  and  the 
slowest  analyzer’s  full  response. 

(vi)  Switch  the  flow  to  allow  zero  gas 
to  flow  to  the  analyzer.  If  you  intend  to 
use  the  data  from  this  test  to  determine 
£50  for  time  alignment,  record  this  time 
as  hoo- 

(vii)  Allow  for  transport  delays  and 
the  slowest  analyzer’s  full  response. 

(viii)  Repeat  the  steps  in  paragraphs 

(d)(3)(iv)  through  (vii)  of  this  section  to 
record  seven  full  cycles,  ending  with 
zero  gas  flowing  to  the  analyzers. 

(ix)  Stop  recording. 

(e)  Performance  evaluation.  (1)  If  you 
choose  to  demonstrate  compliance  with 
paragraph  (c)(1)  of  this  section,  use  the 
data  from  paragraph  (d)(3)  of  this 
section  to  calculate  the  mean  rise  time, 
£10-90,  and  mean  fall  time,  £90-10,  for  each 
of  the  analyzers  being  verified.  You  may 
use  interpolation  between  recorded 
values  to  determine  rise  and  fall  times. 

If  the  recording  frequency  used  during 
emission  testing  is  different  from  the 
analyzer’s  output  update  frequency,  you 
must  use  the  lower  of  these  two 
frequencies  for  this  verification. 

Multiply  these  times  (in  seconds)  by 
their  respective  updating-recording 
frequencies  in  Hertz  (1/second).  The 
resulting  product  must  be  at  least  5  for 
both  rise  time  and  fall  time.  If  either 
value  is  less  than  5 ,  increase  the 
updating-recording  frequency,  or  adjust 
the  flows  or  design  of  the  sampling 
system  to  increase  the  rise  time  and  fall 
time  as  needed.  You  may  also  configure 
analog  or  digital  filters  before  recording 
to  increase  rise  and  fall  times.  In  no  case 
may  the  mean  rise  time  or  mean  fall 
time  be  greater  than  10  seconds. 

(2)  If  a  measurement  system  fails  the 
criterion  in  paragraph  (e)(1)  of  this 


section,  ensure  that  signals  from  the 
system  are  updated  and  recorded  at  a 
frequency  of  at  least  5  Hz.  In  no  case 
may  the  mean  rise  time  or  mean  fall 
time  be  greater  than  10  seconds. 

(3)  If  a  measurement  system  fails  the 
criteria  in  paragraphs  (e)(1)  and  (2)  of 
this  section,  you  may  use  the 
measurement  system  only  if  the 
deficiency  does  not  adversely  affect 
your  ability  to  show  compliance  with 
the  applicable  standards. 

(f)  Transformation  time,  To, 
determination.  If  you  choose  to 
determine  To  for  purposes  of  time 
alignment  using  data  generated  in 
paragraph  (d)(3)  of  this  section, 
calculate  the  mean  fo-50  and  the  mean 
£  100— 50  from  the  recorded  data.  Average 
these  two  values  to  determine  the  final 
To  for  the  purposes  of  time  alignment  in 
accordance  with  §  1065.650(c)(2)(i). 
a  219.  Section  1065.309  is  revised  to 
read  as  follows: 

§  1 065.309  Continuous  gas  analyzer 
system-response  and  updating-recording 
verification — for  gas  analyzers  continuously 
compensated  for  other  gas  species. 

(a)  Scope  and  frequency.  This  section 
describes  a  verification  procedure  for 
system  response  and  updating-recording 
frequency  for  continuous  gas  analyzers 
that  output  a  single  gas  species  mole 
fraction  (i.e.,  concentration)  based  on  a 
continuous  combination  of  multiple  gas 
species  measured  with  multiple 
detectors  (i.e. ,  gas  analyzers 
continuously  compensated  for  other  gas 
species).  See  §  1065.308  for  verification 
procedures  that  apply  to  continuous  gas 
analyzers  that  are  not  continuously 
compensated  for  other  gas  species  or 
that  use  only  one  detector  for  gaseous 
species.  Perform  this  verification  to 
determine  the  system  response  of  the 
continuous  gas  analyzer  and  its 
sampling  system.  This  verification  is 
required  for  continuous  gas  analyzers 
used  for  transient  or  ramped-modal 
testing.  You  need  not  perform  this 
verification  for  batch  gas  analyzers  or 
for  continuous  gas  analyzers  that  are 
used  only  for  discrete-mode  testing.  For 
this  check  we  consider  water  vapor  a 
gaseous  constituent.  This  verification 
does  not  apply  to  any  processing  of 
individual  analyzer  signals  that  are  time 
aligned  to  their  To  times  and  were 
verified  according  to  §  1065.308.  For 
example,  this  verification  does  not 
apply  to  correction  for  water  removed 
from  the  sample  done  in  post-processing 
according  to  §  1065.659  and  it  does  not 
apply  to  NMHC  determination  from 
THC  and  CH4  according  to  §  1065.660. 
Perform  this  verification  after  initial 
installation  (i.e.,  test  cell 
commissioning)  and  after  any 


modifications  to  the  system  that  would 
change  the  system  response. 

(b)  Measurement  principles.  This 
procedure  verifies  that  the  updating  and 
recording  frequencies  match  the  overall 
system  response  to  a  rapid  change  in  the 
value  of  concentrations  at  the  sample 
probe.  It  indirectly  verifies  the  time- 
alignment  and  uniform  response  of  all 
the  continuous  gas  detectors  used  to 
generate  a  continuously  combined/ 
compensated  concentration 
measurement  signal.  Gas  analyzer 
systems  must  be  optimized  such  that 
their  overall  response  to  rapid  change  in 
concentration  is  updated  and  recorded 
at  an  appropriate  frequency  to  prevent 
loss  of  information.  This  test  also 
verifies  that  the  measurement  system 
meets  a  minimum  response  time.  For 
this  procedure,  ensure  that  all 
compensation  algorithms  and  humidity 
corrections  are  turned  on.  You  may  use 
the  results  of  this  test  to  determine 
transformation  time,  £50,  for  the 
purposes  of  time  alignment  of 
continuous  data  in  accordance  with 

§  1065.650(c)(2)(i).  You  may  also  use  an 
alternate  procedure  to  determine  To 
consistent  with  good  engineering 
judgment.  Note  that  any  such  procedure 
for  determining  To  must  account  for 
both  transport  delay  and  analyzer 
response  time. 

(c)  System  requirements.  Demonstrate 
that  each  continuously  combined/ 
compensated  concentration 
measurement  has  adequate  updating 
and  recording  frequencies  and  has  a 
minimum  rise  time  and  a  minimum  fall 
time  during  a  system  response  to  a  rapid 
change  in  multiple  gas  concentrations, 
including  H20  concentration  if  H20 
compensation  is  applied.  You  must 
meet  one  of  the  following  criteria: 

(1)  The  product  of  the  mean  rise  time, 
£10-90,  and  the  frequency  at  which  the 
system  records  an  updated 
concentration  must  be  at  least  5,  and  the 
product  of  the  mean  fall  time,  £90-10,  and 
the  frequency  at  which  the  system 
records  an  updated  concentration  must 
be  at  least  5.  If  the  recording  frequency 
is  different  than  the  update  frequency'of 
the  continuously  combined/ 
compensated  signal,  you  must  use  the 
lower  of  these  two  frequencies  for  this 
verification.  This  criterion  makes  no 
assumption  regarding  the  frequency 
content  of  changes  in  emission 
concentrations  during  emission  testing; 
therefore,  it  is  valid  for  any  testing. 

Also,  the  mean  rise  time  must  be  at  or 
below  10  seconds  and  the  mean  fall 
time  must  be  at  or  below  10  seconds. 

(2)  The  frequency  at  which  the  system 
records  an  updated  concentration  must 
be  at  least  5  Hz.  This  criterion  assumes 
that  the  frequency  content  of  significant 
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changes  in  emission  concentrations 
during  emission  testing  do  not  exceed  1 
Hz.  Also,  the  mean  rise  time  must  be  at 
or  below  10  seconds  and  the  mean  fall 
time  must  be  at  or  below  10  seconds. 

(3)  You  may  use  other  criteria  if  we 
approve  them  in  advance. 

(4)  You  may  meet  the  overall  PEMS 
verification  in  §  1065.920  instead  of  the 
verification  in  this  section  for  field 
testing  with  PEMS. 

(d)  Procedure.  Use  the  following 
procedure  to  verify  the  response  of  each 
continuously  compensated  analyzer 
(verify  the  combined  signal,  not  each 
individual  continuously  combined 
concentration  signal): 

(1)  Instrument  setup.  Follow  the 
analyzer  manufacturer’s  start-up  and 
operating  instructions.  Adjust  the 
measurement  system  as  needed  to 
optimize  performance.  Run  this 
verification  with  the  analyzer  operating 
in  the  same  manner  you  will  use  for 
emission  testing.  If  the  analyzer  shares 
its  sampling  system  with  other 
analyzers,  and  if  gas  flow  to  the  other 
analyzers  will  affect  the  system 
response  time,  then  start  up  and  operate 
the  other  analyzers  while  running  this 
verification  test.  You  may  run  this 
verification  test  on  multiple  analyzers 
sharing  the  same  sampling  system  at  the 
same  time.  If  you  use  any  analog  or  real¬ 
time  digital  filters  during  emission 
testing,  you  must  operate  those  filters  in 
the  same  manner  during  this 
verification. 

(2)  Equipment  setup.  We  recommend 
using  minimal  lengths  of  gas  transfer 
lines  between  all  connections  and  fast¬ 
acting  three-way  valves  (2  inlets,  1 
outlet)  to  control  the  flow  of  zero  and 
blended  span  gases  to  the  sample 
system’s  probe  inlet  or  a  tee  near  the 
outlet  of  the  probe.  Normally  the  gas 
flow  rate  is  higher  than  the  probe 
sample  flow  rate  and  the  excess  is 
overflowed  out  the  inlet  of  the  probe.  If 
the  gas  flow  rate  is  lower  than  the  probe 
flow  rate,  the  gas  concentrations  must 
be  adjusted  to  account  for  the  dilution 
from  ambient  air  drawn  into  the  probe. 
Select  span  gases  for  the  species  being 
continuously  combined,  other  than  H20. 
Select  concentrations  of  compensating 
species  that  will  yield  concentrations  of 
these  species  at  the  analyzer  inlet  that 
covers  the  range  of  concentrations 
expected  during  testing.  You  may  use 
binary  or  multi-gas  span-gases.  You  may 
use  a  gas  blending  or  mixing  device  to 
blend  span  gases.  A  gas  blending  or 
mixing  device  is  recommended  when 
blending  span  gases  diluted  in  N2  with 
span  gases  diluted  in  air.  You  may  use 

a  multi-gas  span  gas,  such  as  NO-CO- 
CCb-ChHs-CH.,,  to  verify  multiple 
analyzers  at  the  same  time.  In  designing 


your  experimental  setup,  avoid  pressure 
pulsations  due  to  stopping  the  flow 
through  the  gas  blending  device.  If  H20 
correction  is  applicable,  then  span  gases 
must  be  humidified  before  entering  the 
analyzer;  however,  you  may  not 
humidify  N02  span  gas  by  passing  it 
through  a  sealed  humidification  vessel 
that  contains  water.  You  must  humidify 
N02  span  gas  with  another  moist  gas 
stream.  We  recommend  humidifying 
your  NO-CO-COi-CjHs-CH^  balance 
N2  blended  gas  by  flowing  the  gas 
mixture  through  a  sealed  vessel  that 
humidifies  the  gas  by  bubbling  it 
through  distilled  water  and  then  mixing 
the  gas  with  dry  N02  gas,  balance 
purified  synthetic  air.  If  your  system 
does  not  use  a  sample  dryer  to  remove 
water  from  the  sample  gas,  you  must 
humidify  your  span  gas  to  the  highest 
sample  H20  content  that  you  estimate 
during  emission  sampling.  If  your 
system  uses  a  sample  dryer  during 
testing,  it  must  pass  the  sample  dryer 
verification  check  in  §  1065.342,  and 
you  must  humidify  your  span  gas  to  an 
H20  content  greater  than  or  equal  to  the 
level  determined  in  §  1065.145(d)(2).  If 
you  are  humidifying  span  gases  without 
N02,  use  good  engineering  judgment  to 
ensure  that  the  wall  temperatures  in  the 
transfer  lines,  fittings,  and  valves  from 
the  humidifying  system  to  the  probe  are 
above  the  dewpoint  required  for  the 
target  H20  content.  If  you  are 
humidifying  span  gases  with  N02,  use 
good  engineering  judgment  to  ensure 
that  there  is  no  condensation  in  the 
transfer  lines,  fittings,  or  valves  from  the 
point  where  humidified  gas  is  mixed 
with  N02  span  gas  to  the  probe.  We 
recommend  that  you  design  your  setup 
so  that  the  wall  temperatures  in  the 
transfer  lines,  fittings,  and  valves  from 
the  humidifying  system  to  the  probe  are 
at  least1 5  °C  above  the  local  sample  gas 
dewpoint.  Operate  the  measurement 
and  sample  handling  system  as  you  do 
for  emission  testing.  Make  no 
modifications  to  the  sample  handling 
system  to  reduce  the  risk  of 
condensation.  Flow  humidified  gas 
through  the  sampling  system  before  this 
check  to  allow  stabilization  of  the 
measurement  system’s  sampling 
handling  system  to  occur,  as  it  would 
for  an  emission  test. 

(3)  Data  collection,  (i)  Start  the  flow 
of  zero  gas. 

(ii)  Allow  for  stabilization,  accounting 
for  transport  delays  and  the  slowest 
analyzer’s  full  response. 

(iii)  Start  recording  data.  For  this 
verification  you  must  record  data  at  a 
frequency  greater  than  or  equal  to  that 
of  the  updating-recording  frequency 
used  during  emission  testing.  You  may 


not  use  interpolation  or  filtering  to  alter 
the  recorded' values. 

(iv)  Switch  the  flow  to  allow  the 
blended  span  gases  to  flow  to  the 
analyzer.  If  you  intend  to  use  the  data 
from  this  test  to  determine  f5 0  for  time 
alignment,  record  this  time  as  to. 

(v)  Allow  for  transport  delays  and  the 
slowest  analyzer’s  full  response. 

(vi)  Switch  the  flow  to  allow  zero  gas 
to  flow  to  the  analyzer.  If  you  intend  to 
use  the  data  from  this  test  to  determine 
fso  for  time  alignment,  record  this  time 
as  fioo- 

(vii)  Allow  for  transport  delays  and 
the  slowest  analyzer’s  full  response. 

(viii)  Repeat  the  steps  in  paragraphs 
(d)(3)(iv)  through  (vii)  of  this  section  to 
record  seven  full  cycles,  ending  with 
zero  gas  flowing  to  the  analyzers. 

(ix)  Stop  recording. 

(e)  Performance  evaluations.  (1)  If  you 
choose  to  demonstrate  compliance  with 
paragraph  (c)(1)  of  this  section,  use  the 
data  from  paragraph  (d)(3)  of  this 
section  to  calculate  the  mean  rise  time, 

I u>-9o»  and  mean  fall  time,  f9o-io.  for  the 
continuously  combined  signal  from 
each  analyzer  being  verified.  You  may 
use  interpolation  between  recorded 
values  to  determine  rise  and  fall  times. 

If  the  recording  frequency  used  during 
emission  testing  is  different  from  the 
analyzer’s  output  update  frequency,  you 
must  use  the  lower  of  these  two 
frequencies  for  this  verification. 

Multiply  these  times  (in  seconds)  by 
their  respective  updating-recording 
frequencies  in  Hz  (l/second).  The 
resulting  product  must  be  at  least  5  for 
both  rise  time  and  fall  time.  If  either 
value  is  less  than  5,  increase  the 
updating-recording  frequency  or  adjust 
the  flows  or  design  of  the  sampling 
system  to  increase  the  rise  time  and  fall 
time  as  needed.  You  may  also  configure 
analog  or  digital  filters  before  recording 
to  increase  rise  and  fall  times.  In  no  case 
may  the  mean  rise  time  or  mean  fall 
time  be  greater  than  10  seconds. 

(2)  If  a  measurement  system  fails  the 
criterion  in  paragraph  (e)(1)  of  this 
section,  ensure  that  signals  from  the 
system  are  updated  and  recorded  at  a 
frequency  of  at  least  5  Hz.  In  no  case 
may  the  mean  rise  time  or  mean  fall 
time  be  greater  than  10  seconds. 

(3)  If  a  measurement  system  fails  the 
criteria  in  paragraphs  (e)(1)  and  (2)  of 
this  section,  you  may  use  the 
measurement  system  only  if  the 
deficiency  does  not  adversely  affect 
your  ability  to  show  compliance  with 
the  applicable  standards. 

(f)  Transformation  time,  fso, 
determination.  If  you  choose  to 
determine  f5o  for  purposes  of  time 
alignment  using  data  generated  in 
paragraph  (d)(3)  of  this  section, 
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calculate  the  mean  to-so  and  the  mean 
t 1 00-50  from  the  recorded  data.  Average 
these  two  values  to  determine  the  final 
ts 0  for  the  purposes  of  time  alignment  in 
accordance  with  §  1065.650(c)(2)(i). 

■  220.  Section  1065.341  is  amended  by 
revising  paragraph  (d)(4)  to  read  as 
follows: 

§  1 065.341  CVS  and  batch  sampler 
verification  (propane  check). 

***** 

(d)  *  *  * 

(4)  Overflow  zero  air  at  the  HC  probe 
inlet  or  into  a  tee  near  the  outlet  of  the 
probe. 

***** 

■  221.  Section  1065.342  is  amended  by 
revising  paragraphs  (d)  and  (e)  to  read 
as  follows: 

§  1 065.342  Sample  dryer  verification. 

***** 

(d)  Sample  dryer  verification 
procedure.  Use  the  following  method  to 
determine  sample  dryer  performance. 
Run  this  verification  with  the  dryer  and 
associated  sampling  system  operating  in 
the  same  manner  you  will  use  for 
emission  testing  (including  operation  of 
sample  pumps).  You  may  run  this 
verification  test  on  multiple  sample 
dryers  sharing  the  same  sampling 
system  at  the  same  time.  You  may  run 
this  verification  on  the  sample  dryer 
alone,  but  you  must  use  the  maximum 
gas  flow  rate  expected  during  testing. 
You  may  use  good  engineering 
judgment  to  develop  a  different 
protocol. 

(1)  Use  PTFE  or  stainless  steel  tubing 
to  make  necessary  connections. 

(2)  Humidify  room  air,  N2,  or  purified 
air  by  bubbling  it  through  distilled 
water  in  a  sealed  vessel  that  humidifies 
the  gas  to  the  highest  sample  water 
content  that  you  estimate  during 
emission  sampling. 

(3)  Introduce  the  humidified  gas 
upstream  of  the  sample  dryer.  You  may 
disconnect  the  transfer  line  from  the 
probe  and  introduce  the  humidified  gas 
at  the  inlet  of  the  transfer  line  of  the 
sample  system  used  during  testing.  You 
may  use  the  sample  pumps  in  the 
sample  system  to  draw  gas  through  the 
vessel. 

(4)  Maintain  the  sample  lines,  fittings, 
and  valves  from  the  location  where  the 
humidified  gas  water  content  is 
measured  to  the  inlet  of  the  sampling 
system  at  a  temperature  at  least  5  °C 
above  the  local  humidified  gas 
dewpoint.  For  dryers  used  in  NOx 
sample  systems,  verify  the  sample 
system  components  used  in  this 
verification  prevent  aqueous 
condensation  as  required  in 


§  1065.145(c)(l)(i).  We  recommend  that 
the  sample  system  components  be 
maintained  at  least  5  °C  above  the  local 
humidified  gas  dewpoint  to  prevent 
aqueous  condensation. 

(5)  Measure  the  humidified  gas 
dewpoint,  Tdcw,  and  absolute  pressure, 
Ptotai,  as  close  as  possible  to  the  inlet  of 
the  sample  dryer  or  inlet  of  the  sample 
system  to  verify  the  water  content  is  at 
least  as  high  as  the  highest  value  that 
you  estimated  during  emission 
sampling.  You  may  verify  the  water 
content  based  on  any  humidity 
parameter  (e.g.  mole  fraction  water, 
local  dewpoint,  or  absolute  humidity). 

(6)  Measure  the  humidified  gas 
dewpoint,  Tdew,  and  absolute  pressure* 
Ptotai,  as  close  as  possible  to  the  outlet 
of  the  sample  dryer.  Note  that  the 
dewpoint  changes  with  absolute 
pressure.  If  the  dewpoint  at  the  sample 
dryer  outlet  is  measured  at  a  different 
pressure,  then  this  reading  must  be 
corrected  to  the  dewpoint  at  the  sample 
dryer  absolute  pressure,  pIOtai- 

(7)  The  sample  dryer  meets  the 
verification  if  the  dewpoint  at  the 
sample  dryer  pressure  as  measured  in 
paragraph  (d)(6)  of  this  section  is  less 
than  the  dewpoint  corresponding  to  the 
sample  dryer  specifications  as 
determined  in  §  1065.145(d)(2)  plus  2  °C 
or  if  the  mole  fraction  of  water  as 
measured  in  (d)(6)  is  less  than  the 
corresponding  sample  dryer 
specifications  plus  0.002  mol/mol. 

(e)  Alternate  sample  dryer  verification 
procedure.  The  following  method  may 
be  used  in  place  of  the  sample  dryer 
verification  procedure  in  (d)  of  this 
section.  If  you  use  a  humidity  sensor  for 
continuous  monitoring  of  dewpoint  at 
the  sample  dryer  outlet  you  may  skip 
the  performance  check  in  §  1065.342(d), 
but  you  must  make  sure  that  the  dryer 
outlet  humidity  is  at  or  below  the 
minimum  value  used  for  quench, 
interference,  and  compensation  checks. 

■  222.  Section  1065.345  is  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

§  1 065.345  Vacuum-side  leak  verification. 

***** 

(d)  *  *  * 

(3)  Route  overflow  span  gas  to  the 
inlet  of  the  sample  probe  or  at  a  tee 
fitting  in  the  transfer  line  near  the  exit 
of  the  probe.  You  may  use  a  valve 
upstream  of  the  overflow  fitting  to 
prevent  overflow  of  span  gas  out  of  the 
inlet  of  the  probe,  but  you  must  then 
provide  an  overflow  vent  in  the 
overflow  supply  line. 
***** 


■  223.  Section  1065.350  is  amended  by 
revising  paragraphs  (d)(4)  and  (d)(5)  to 
read  as  follows: 

§  1 065.350  H20  interference  verification  for 
CO:  NDIR  analyzers. 

***** 

(d)  *  *  * 

(4)  Measure  the  water  mole  fraction, 
Xmo,  of  the  humidified  test  gas,  as  close 
as  possible  to  the  inlet  of  the  analyzer. 

For  example,  measure  dewpoint,  Tde w, 
and  absolute  pressure,  ptotai,  to  calculate 

XH20- 

(5)  Use  good  engineering  judgment  to 
prevent  condensation  in  the  transfer 
lines,  fittings,  or  valves  from  the  point 
where  XH20  is  measured  to  the  analyzer. 
We  recommend  that  you  design  your 
system  so  the  wall  temperatures  in  the 
transfer  lines,  fittings,  and  valves  from 
the  point  where  XH20  is  measured  to  the 
analyzer  are  at  least  5  °C  above  the  local 
sample  gas  dewpoint. 
***** 

■  224.  Section  1065.355  is  amended  by 
revising  paragraphs  (d)(4)  and  (d)(5)  to 
read  as  follows: 

§  1065.355  H20  and  C02  interference 
verification  for  CO  NDIR  analyzers. 

***** 

(d)  *  *  * 

(4)  Measure  the  water  mole  fraction, 
XH20,  of  the  humidified  C02  test  gas  as 
close  as  possible  to  the  inlet  of  the 
analyzer.  For  example,  measure 
dewpoint,  Tdew,  and  absolute  pressure, 
Ptotai,  to  calculate  xH2o- 

(5)  Use  good  engineering  judgment  to 
prevent  condensation  in  the  transfer 
lines,  fittings,  or  valves  from  the  point 
where  XH20  is  measured  to  the  analyzer. 
We  recommend  that  you  design  your 
system  so  the  wall  temperatures  in  the 
transfer  lines,  fittings,  and  valves  from 
the  point  where  xH2o  is  measured  to  the 
analyzer  are  at  least  5  °C  above  the  local 
sample  gas  dewpoint. 
***** 

■  225.  Section  1065.370  is  revised  to 
read  as  follows: 

§  1 065.370  CLD  CO:  and  H20  quench 
verification. 

(a)  Scope  and  frequency.  If  you  use  a 
CLD  analyzer  to  measure  NOx,  verify 
the  amount  of  H20  and  C02  quench 
after  installing  the  CLD  analyzer  and 
after  major  maintenance. 

(b)  Measurement  principles.  H20  and 
C02  can  negatively  interfere  with  a 
CLD’s  NOx  response  by  collisional 
quenching,  which  inhibits  the 
chemiluminescent  reaction  that  a  CLD 
utilizes  to  detect  NOx.  This  procedure 
and  the  calculations  in  §  1065.675 
determine  quench  and  scale  the  quench 
results  to  the  maximum  mole  fraction  of 
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H2O  and  the  maximum  CO2 
concentration  expected  during  emission 
testing.  If  the  CLD  analyzer  uses  quench 
compensation  algorithms  that  utilize 
H20  and/or  CO2  measurement 
instruments,  evaluate  quench  with  these 
instruments  active  and  evaluate  quench 
with  the  compensation  algorithms 
applied. 

(c)  System  requirements.  A  CLD 
analyzer  must  have  a  combined  H20 
and  CO2  quench  of  ±  3%  or  less,  though 
we  strongly  recommend  a  quench  of 

±  1%  or  less.  Combined  quench  is  the 
sum  of  the  C02  quench  determined  as 
described  in  paragraph  (d)  of  this 
section,  plus  the  H20  quench 
determined  in  paragraph  (e)  of  this 
section. 

(d)  CO2  quench  verification 
procedure.  Use  the  following  method  to 
determine  CO2  quench  by  using  a  gas 
divider  that  blends  binary  span  gases 
with  zero  gas  as  the  diluent  and  meets 
the  specifications  in  §  1065.248,  or  use 
good  engineering  judgment  to  develop  a 
different  protocol: 

(1)  Use  PTFE  or  stainless  steel  tubing 
to  make  necessary  connections. 

(2)  Configure  the  gas  divider  such  that 
nearly  equal  amounts  of  the  span  and 
diluent  gases  are  blended  with  each 
other. 

(3)  If  the  CLD  analyzer  has  an 
operating  mode  in  which  it  detects  NO- 
only,  as  opposed  to  total  NOx,  operate 
the  CLD  analyzer  in  the  NO-only 
operating  mode. 

(4)  Use  a  C02  span  gas  that  meets  the 
specifications  of  §  1065.750  and  a 
concentration  that  is  approximately 
twice  the  maximum  CO2  concentration 
expected  during  emission  testing. 

(5)  Use  an  NO  span  gas  that  meets  the 
specifications  of  §  1065.750  and  a 
concentration  that  is  approximately 
twice  the  maximum  NO  concentration 
expected  during  emission  testing. 

(6)  Zero  and  span  the  CLD  analyzer. 
Span  the  CLD  analyzer  with  the  NO 
span  gas  from  paragraph  (d)(5)  of  this 
section  through  the  gas  divider.  Connect 
the  NO  span  gas  to  the  span  port  of  the 
gas  divider;  connect  a  zero  gas  to  the 
diluent  port  of  the  gas  divider;  use  the 
same  nominal  blend  ratio  selected  in 
paragraph  (d)(2)  of  this  section;  and  use 
the  gas  divider’s  output  concentration  of 
NO  to  span  the  CLD  analyzer.  Apply  gas 
property  corrections  as  necessary  to 
ensure  accurate  gas  division. 

(7)  Connect  the  CO2  span  gas  to  the 
span  port  of  the  gas  divider. 

(8)  Connect  the  NO  span  gas  to  the 
diluent  port  of  the  gas  divider. 

(9)  While  flowing  NO  and  C02 
through  the  gas  divider,  stabilize  the 
output  of  the  gas  divider.  Determine  the 
CO2  concentration  from  the  gas  divider 


output,  applying  gas  property  correction 
as  necessary  to  ensure  accurate  gas 
division.  Record  this  concentration, 
xco2act,  and  use  it  in  the  quench 
verification  calculations  in  §  1065.675. 
Alternatively,  you  may  use  a  simple  gas 
blending  device  and  use  an  NDIR  to 
determine  this  CO2  concentration.  If  you 
use  an  NDIR,  it  must  meet  the 
requirements  of  this  part  for  laboratory 
testing  and  you  must  span  it  with  the 
CO2  span  gas  from  paragraph  (d)(4)  of 
this  section. 

(10)  Measure  the  NO  concentration 
downstream  of  the  gas  divider  with  the 
CLD  analyzer.  Allow  time  for  the 
analyzer  response  to  stabilize. 
Stabilization  time  may  include  time  to 
purge  the  transfer  line  and  to  account 
for  analyzer  response.  While  the 
analyzer  measures  the  sample’s 
concentration,  record  the  analyzer’s 
output  for  30  seconds.  Calculate  the 
arithmetic  mean  concentration  from 
these  data,  UNOmeas*  Record  XNOmeas,  and 
use  it  in  the  quench  verification 
calculations  in  §  1065.675. 

(11)  Calculate  the  actual  NO 
concentration  at  the  gas  divider’s  outlet, 
XNOact,  based  on  the  span  gas 
concentrations  and  xco2act  according  to 
Equation  1065.675-2.  Use  the  calculated 
value  in  the  quench  verification 
calculations  in  Equation  1065.675-1. 

(12)  Use  the  values  recorded 
according  to  this  paragraph  (d)  and 
paragraph  (e)  of  this  section  to  calculate 
quench  as  described  in  §  1065.675. 

(e)  H2O  quench  verification 
procedure.  Use  the  following  method  to 
determine  H2O  quench,  or  use  good 
engineering  judgment  to  develop  a 
different  protocol: 

(1)  Use  PTFE  or  stainless  steel  tubing 
to  make  necessary  connections. 

(2)  If  the  CLD  analyzer  has  an 
operating  mode  in  which  it  detects  NO- 
only,  as  opposed  to  total  NOx,  operate 
the  CLD  analyzer  in  the  NO-only 
operating  mode. 

(3)  Use  an  NO  span  gas  that  meets  the 
specifications  of  §  1065.750  and  a 
concentration  that  is  near  the  maximum 
concentration  expected  during  emission 
testing. 

(4)  Zero  and  span  the  CLD  analyzer. 
Span  the  CLD  analyzer  with  the  NO 
span  gas  from  paragraph  (e)(3)  of  this 
section,  record  the  span  gas 
concentration  as  XNoury,  and  use  it  in  the 
quench  verification  calculations  in 

§  1065.675. 

(5)  Humidify  the  NO  span  gas  by 
bubbling  it  through  distilled  water  in  a 
sealed  vessel.  If  the  humidified  NO  span 
gas  sample  does  not  pass  through  a 
sample  dryer  for  this  verification  test, 
control  the  vessel  temperature  to 
generate  an  H2O  level  approximately 


equal  to  the  maximum  mole  fraction  of 
H2O  expected  during  emission  testing.  If 
the  humidified  NO  span  gas  sample 
does  not  pass  through  a  sample  dryer, 
the  quench  verification  calculations  in 
§  1065.675  scale  the  measured  H2O 
quench  to  the  highest  mole  fraction  of 
H2O  expected  during  emission  testing.  If 
the  humidified  NO  span  gas  sample 
passes  through  a  dryer  for  this 
verification  test,  control  the  vessel 
temperature  to  generate  an  H20  level  at 
least  as  high  as  the  level  determined  in 
§  1065.145(d)(2).  For  this  case,  the 
quench  verification  calculations  in 
§  1065.675  do  not  scale  the  measured 
H2O  quench. 

(6)  Introduce  the  humidified  NO  lest 
gas  into  the  sample  system.  You  may 
introduce  it  upstream  or  downstream  of 
any  sample  dryer  that  is  used  during 
emission  testing.  Note  that  the  sample 
dryer  must  meet  the  sample  dryer 
verification  check  in  §  1065.342. 

(7)  Measure  the  mole  fraction  of  H2O 
in  the  humidified  NO  span  gas 
downstream  of  the  sample  dryer, 
XHiomeas-  We  recommend  that  you 
measure  xH20meas  as  close  as  possible  to 
the  CLD  analyzer  inlet.  You  may 
calculate  Xn20meas  from  measurements  of 
dew  point,  Tde w.  and  absolute  pressure, 
ptotal. 

(8)  Us*  good  engineering  judgment  to 
prevent  condensation  in  the  transfer 
lines,  fittings,  or  valves  from  the  point 
where  xH2omea.s  is  measured  to  the 
analyzer.  We  recommend  that  you 
design  your  system  so  the  wall 
temperatures  in  the  transfer  lines, 
fittings,  and  valves  from  the  point  where 
XH20meas  is  measured  to  the  analyzer  are 
at  least  5  °C  above  the  local  sample  gas 
dew  point. 

(9)  Measure  the  humidified  NO  span 
gas  concentration  with  the  CLD 
analyzer.  Allow  time  for  the  analyzer 
response  to  stabilize.  Stabilization  time 
may  include  time  to  purge  the  transfer 
line  and  to  account  for  analyzer 
response.  While  the  analyzer  measures 
the  sample’s  concentration,  record  the 
analyzer’s  output  for  30  seconds. 
Calculate  the  arithmetic  mean  of  these 
data,  XNOwet-  Record  XNOwet  and  use  it  in 
the  quench  verification  calculations  in 
§  1065.675. 

(f)  Corrective  action.  If  the  sum  of  the 
H2O  quench  plus  the  CO2  quench  is  less 
than  -  2%  or  greater  than  +2%,  take 
corrective  action  by  repairing  or 
replacing  the  analyzer.  Before  running 
emission  tests,  verify  that  the  corrective 
action  successfully  restored  the  analyzer 
to  proper  functioning. 

(g)  Exceptions.  The  following 
exceptions  apply: 

(1)  You  may  omit  this  verification  if 
you  can  show  by  engineering  analysis 
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that  for  your  NOx  sampling  system  and 
your  emission  calculations  procedures, 
the  combined  CCH  and  H2O  interference 
for  your  NOx  CLD  analyzer  always 
affects  your  brake-specific  NOx 
emission  results  within  no  more  than 
±1.0%  of  the  applicable  NOx  standard. 

(2)  You  may  use  a  NOx  CLD  analyzer 
that  you  determine  does  not  meet  this 


verification,  as  long  as  you  try  to  correct 
the  problem  and  the  measurement 
deficiency  does  not  adversely  affect 
your  ability  to  show  that  engines 
comply  with  all  applicable  emission 
standards. 

■  226.  Section  1065.378  is  amended  by 
revising  paragraph  (d)(4)  to  read  as 
follows: 


§  1 065.378  NC^-ito-NO  converter 
conversion  verification. 

***** 

(d)  *  *  * 

(4)  Performance  evaluation.  Calculate 
the  efficiency  of  the  NOx  converter  by 
substituting  the  concentrations  obtained 
into  the  following  equation: 


efficiency  = 


1  + 


NOxmeas  -  N0x+02mix 


100% 


Subpart  F — [Amended] 

■  227.  Section  1065.510  is  amended  by 
revising  paragraphs  (b)(3)  and  (b)(6)  to 
read  as  follows: 

§1065.510  Engine  mapping. 

***** 

(b)  *  *  * 

(3)  Operate  the  engine  at  its  warm  idle 
speed  as  follows: 

(i)  For  engines  with  a  low-speed 
governor,  set  the  operator  demand  to 
minimum,  use  the  dynamometer  or 
other  loading  device  to  target  a  torque 
of  zero  on  the  engine’s  primary  output 
shaft,  and  allow  the  engine  to  govern  the 
speed.  Measure  this  warm  idle  speed; 
we  recommend  recording  at  least  30 
values  of  speed  and  using  the  mean  of 
those  values. 

(ii)  For  engines  without  a  low-speed 
governor,  operate  the  engine  at  warm 
idle  speed  and  zero  torque  on  the 
engine’s  primary  output  shaft.  You  may 
use  the  dynamometer  to  target  a  torque 
of  zero  on  the  engine’s  primary  output 
shaft,  and  manipulate  the  operator 
demand  to  control  the  speed  to  target 
the  manufacturer-declared  value  for  the 
lowest  engine  speed  possible  with 
minimum  load  (also  known  as 
manufacturer-declared  warm  idle 
speed).  You  may  alternatively  use  the 
dynamometer  to  target  the 
manufacturer-declared  warm  idle  speed 
and  manipulate  the  operator  demand  to 
control  the  torque  on  the  engine’s 
primary  output  shaft  to  zero. 

(iii)  For  variable-speed  engines  with 
or  without  a  low-speed  governor,  if  a 
nonzero  idle  torque  is  representative  of 

.  in-use  operation,  you  may  use  the 
dynamometer  or  operator  demand  to 

I  target  the  manufacturer-declared  idle 

torque  instead  of  targeting  zero  torque  as 
specified  in  paragraphs  (b)(3)(i)  and  (ii) 
of  this  section.  Control  speed  as 
specified  in  paragraph  (b)(3)(i)  or  (ii)  of 
this  section,  as  applicable.  If  you  use 
this  option  for  engines  with  a  low-speed 


governor  to  measure  the  warm  idle 
speed  with  the  manufacturer-declared 
torque  at  this  step,  you  may  use  this  as 
the  warm-idle  speed  for  cycle 
generation  as  specified  in  paragraph 
(b)(6)  of  this  section.  However,  if  you 
identify  multiple  warm  idle  torques 
under  paragraph  (f)(4)(i)  of  this  section, 
measure  the  warm  idle  speed  at  only 
one  torque  level  for  this  paragraph 
(b)(3). 

***** 

(6)  For  engines  with  a  low-speed 
governor,  if  a  nonzero  idle  torque  is 
representative  of  in-use  operation, 
operate  the  engine  at  warm  idle  with  the 
manufacturer-declared  idle  torque.  Set 
the  operator  demand  to  minimum,  use 
the  dynamometer  to  target  the  declared 
idle  torque,  and  allow  the  engine  to 
govern  the  speed.  Measure  this  speed 
and  use  it  as  the  warm  idle  speed  for 
cycle  generation  in  §  1065.512.  We 
recommend  recording  at  least  30  values 
of  speed  and  using  the  mean  of  those 
values.  If  you  identify  multiple  warm 
idle  torques  under  paragraph  (f)(4)(i)  of 
this  section,  measure  the  warm  idle 
speed  at  each  torque.  You  may  map  the 
idle  governor  at  multiple  load  levels  and 
use  this  map  to  determine  the  measured 
warm  idle  speed  at  the  declared  idle 
torque(s). 

***** 

■  228.  Section  1065.514  is  amended  by 
revising  paragraph  (f)(3)  to  read  as 
follows: 

§  1 065.51 4  Cycle-validationcriteria  for 
operation  over  specified  duty  cycles. 

***** 

(f)  *  *  * 

(3)  For  discrete-mode  steady-state 
testing,  apply  cycle-validation  criteria 
by  treating  the  sampling  periods  from 
tbe  series  of  test  modes  as  a  continuous 
sampling  period,  analogous  to  ramped- 
modal  testing  and  apply  statistical 
criteria  as  described  in  paragraph  (f)(1) 
or  (2)  of  this  section. 


■  229.  Section  1065.520  is  amended  by 
revising  paragraphs  (g)(4)  and  (g)(5)(ii) 
to  read  as  follows: 

§  1 065.520  Pre-test  verification  procedures 
and  pre-test  data  collection. 

***** 

(g)  *  *  * 

(4)  Overflow  zero  gas  at  the  HC  probe 
inlet  or  into  a  tee  near  the  probe  outlet. 

(5)  *  *  * 

(ii)  For  batch  sampling,  fill  the  sample 
medium  (e.g.,  bag)  and  record  its  mean 
THC  concentration. 
***** 

Subpart  G — [Amended] 

■  230.  Section  1065.610  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  1 065.61 0  Duty  cycle  generation. 

***** 

(a)  Maximum  test  speed,  /nte st-  This 
section  generally  applies  to  duty  cycles 
for  variable-speed  engines.  For  constant- 
speed  engines  subject  to  duty  cycles  that 
specify  normalized  speed  commands, 
use  the  no-load  governed  speed  as  the 
measured  fntesi-  This  is  the  highest 
engine  speed  where  an  engine  outputs 
zero  torque.  For  variable-speed  engines, 
determine  the  measured  /nte st  from  the 
power- versus-speed  map,  generated 
according  to  §  1065.510,  as  follows: 

(1)  Based  on  the  map,  determine 
maximum  power,  Pmax,  and  the  speed  at 
which  maximum  power  occurred,  /„ pmax- 
If  maximum  power  occurs  at  multiple 
speeds,  take  /npmax  as  the  lowest  of  these 
speeds.  Divide  every  recorded  power  by 
Pmax  and  divide  every  recorded  speed  by 
/nPmax-  The  result  is  a  normalized  power- 
versus-speed  map.  Your  measured  /mest 
is  the  speed  at  which  the  sum  of  the 
squares  of  normalized  speed  and  power 
is  maximum.  Note  that  if  multiple 
maximum  values  are  found,  fnlesl  should 
be  taken  as  the  lowest  speed  of  all 
points  with  the  same  maximum  sum  of 
squares. 

Determine  /nte st  as  follows: 
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/me s,  =/„i  at  the  maximum  of  (/nnonilj2  +Pnonni 2 )  Eq.  1 065.610-1 


Where: 

/mesi  =  maximum  test  speed. 
i  =  an  indexing  variable  that  represents  one 
recorded  value  of  an  engine  map. 

/nnormi  =  an  engine  speed  normalized  by 
dividing  it  by  /„Pmax. 

Pnormi  =  an  engine  power  normalized  by 
dividing  it  by  Pmax. 

Example: 

(/nnormi  =  1.002,  Pnormi  =  0.978, /„,  =  2359.71) 
(/nnorm2  =  1.004,  P norm2  =  0.977,  fn2  =  2364.42) 
(/nnorm3  =  1.006,  i^norm3  “  0.974,  /n3  =  2369.13) 
(/nnorm.2  +  Pnorm.2)  =  (1-0022  +  0.9782)  =  1.960 
(/nnorm2^  +  ^norm2^)  =  (1.0042  +  0.9772)  =  1.963 
(/nnorm3  2  +  PnormJ2)  =  (1.0062  +  0.9742)  =  1.961 
maximum  =  1.963  at  i  =  2 
/mest  =  2364.42  rev/min 

(2)  For  variable-speed  engines, 
transform  normalized  speeds  to 


reference  speeds  according  to  paragraph 
(c)  of  this  section  by  using  the  measured 
maximum  test  speed  determined 
according  to  paragraph  (a)(1)  of  this 
section — or  use  your  declared  maximum 
test  speed,  as  allowed  in  §  1065.510. 

(3)  For  constant-speed  engines, 
transform  normalized  speeds  to 
reference  speeds  according  to  paragraph 
(c)  of  this  section  by  using  the  measured 
no-load  governed  speed — or  use  your 
declared  maximum  test  speed,  as 
allowed  in  §  1065.510. 

(b)  Maximum  test  torque,  Ttesl.  For 
constant-speed  engines,  determine  the 
measured  Tlest  from  the  power-versus- 
speed  map,  generated  according  to 
§  1065.510,  as  follows: 


(1)  Based  on  the  map,  determine 
maximum  power,  Pmax,  and  the  speed  at 
which  maximum  power  occurs,  /nPmM.  If 
maximun  power  occurs  at  multiple 
speeds,  take  /npmax  as  the  lowest  of  these 
speeds.  Divide  every  recorded  power  by 
Pmax  and  divide  every  recorded  speed  by 
/nPmax-  The  result  is  a  normalized  power- 
versus-speed  map.  Your  measured  Ttcs, 
is  the  torque  at  which  the  sum  of  the 
squares  of  normalized  speed  and  power 
is  maximum.  Note  that  that  if  multiple 
maximum  values  are  found,  Tle st  should 
be  taken  as  the  highest  torque  of  all 
points  with  the  same  maximum  sum  of 
squares.  Determine  T,esi  as  follows: 


Zest  “  Z  at  the  maximum  of  (f_2  +Pnormi2 )  Eq.  1 065.6 1 0-2 


Where: 

T\esi  =  maximum  test  torque. 

Example: 

(/nnormi  =  1-002.  P„orm,  =  0.978,  T,  =  722.62 
Nm) 

(/nnorm2  =  1.004,  Pnorm2  =  0.977,  T2  =  720.44 
Nm) 

(/nnorm3  =  1.006,  P norm  3  =  0.974,  T3  =  716.80 

Nm) 

(/nnormi2  +  Pnorm.2)  =  (1.0022  +  0.9782)  =  1.960 
(/nnormi2  +  Pnorm.2)  =  (1.0042  +  0.9772)  =  1.963 
(/nnormi2  +  Pnorm.2)  =  (1.0062  +  0.9742)  =  1.961 
maximum  =  1.963  at  i  =  2 
T,es.  =  720.44  N-m 

(2)  Transform  normalized  torques  to 
reference  torques  according  to 


paragraph  (d)  of  this  section  by  using 
the  measured  maximum  test  torque 
determined  according  to  paragraph 
(b)(1)  of  this  section — or  use  your 
declared  maximum  test  torque,  as 
allowed  in  §1065.510. 
***** 

■  231.  Section  1065.640  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 065.640  Flow  meter  calibration 
calculations. 

***** 

(a)  Reference  meter  conversions.  The 
calibration  equations  in  this  section  use 


molar  flow  rate,  hre f,  as  a  reference 
quantity.  If  your  reference  meter  outputs 
a  flow  rate  in  a  different  quantity,  such 
as  standard  volume  rate,  Wtdref,  actual 
volume  rate,  iZctref,  or  mass  rate,  m ref, 
convert  your  reference  meter  output  to 
a  molar  flow  rate  using  the  following 
equations,  noting  that  while  values  for 
volume  rate,  mass  rate,  pressure, 
temperature,  and  molar  mass  may 
change  during  an  emission  test,  you 
should  ensure  that  they  are  as  constant 
as  practical  for  each  individual  set  point 
during  a  flow  meter  calibration: 


7\  •  R 


T  ■  R 


M„ 


Eq.  1065.640-1 

Where: 

href  =  reference  molar  flow  rate. 

Vstdref  =  reference  volume  flow  rate,  corrected 
to  a  standard  pressure  and  a  standard 
temperature. 

tZciref  =  reference  volume  flow  rate  at  the 
actual  pressure  and  temperature  of  the 
flow  rate. 

mref  =  reference  mass  flow. 

Psu  =  standard  pressure. 

Pact  =  actual  pressure  of  the  flow  rate. 

TsUi  =  standard  temperature. 

Tact  =  actual  temperature  of  the  flow  rate. 

R  =  molar  gas  constant. 

Mmix  =  molar  mass  of  the  flow  rate. 

Example  1: 

Vstdref  =  1000.00  ft3/min  =  0.471948  mVs 

P  =  29.9213  in  Hg  @  32  °F  =  101325  Pa 


T=  68.0  °F  =  293.15  K 
R=  8.314472  J/(mol-K) 

.  0.471948101325 

”ref  ~~  293.15-8.314472 

href  =  19.619  mol/s 
Example  2: 

/href  =  17.2683  kg/min  =  287.805  g/s 
Mndx  =  28.7805  g/mol 

.  _  287.805 

”ref  ”  28.7805 

href  =  10.0000  mol/s 
***** 

■  232.  Section  1065.645  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 


§1065.645  Amount  of  water  in  an  ideal 
gas. 

***** 

(a)  Vapor  pressure  of  water.  Calculate 
the  vapor  pressure  of  water  for  a  given 
saturation  temperature  condition*  TSilt, 
as  follows,  or  use  good  engineering 
judgment  to  use  a  different  relationship 
of  the  vapor  pressure  of  water  to  a  given 
saturation  temperature  condition: 

(1)  For  humidity  measurements  made 
at  ambient  temperatures  from  (0  to  100) 
°C,  or  for  humidity  measurements  made 
over  super-cooled  water  at  ambient 
temperatures  from  ( -  50  to  0)  °C,  use  the 
following  equation: 
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logio(PH2o)  =  10-79574 


1- 


273.16 


-5.02800  log, 


273.16 


+  1.50475  10" 


-8.2969  (Jfi - 1^ 

1-10  t  273  16 


+0.42873  10" 


10 


-0.2138602  Eq.  1065.645-1 


Where:  Tsa,  =  saturation  temperature  of  water  at 

PH20  =  vapor  pressure  of  water  at  saturation  measured  conditions,  K. 

temperature  condition,  kPa.  Example: 


Tsal  =  9.5  °C 

7dsat  =  9.5  +  273.15  =  282.65  K 


logio(PH2o)  =  10-79574 


f  273.16 N 

i  (  282.65  > 

f  ^2969(^1-,)) 

5.02800- log  J 

+  1.50475 -IO"4  • 

1_10  l273  16  ) 

k  282.65  y 

273.16 

<  y 

+0.42873  10 


(  4.7695 5f.-3Z2J*3  A 

io  \  282  65 


+  0.2138602 


logio(pH2o)  =  0.07429 7 

pH2o  =  IO0074297  =  1.186581  kPa 


(2)  For  humidity  measurements  over 
ice  at  ambient  temperatures  from  (  —  100 
to  0)  °C,  use  the  following  equation: 


I°g|0  (.Psat  )  =  9-096853 


^  273. 1 6  X 


-3.566506  log, 


1 273.16  ^ 


+  0.876812 


273.16 


1  -0.2138602  Eq.  1065.645-2 


Example:  Tice  =  - 15.4  +  273.15  =  257.75  K 

T, ce=  -15.4  °C 


log,.  (p„ )  =  -9.096853  ■  - 1  j-3.566506  •  log  J  |+ 

(  257  75  3 

0.876812-  1 — -0.2138602 
^  273.16  J 


logio(pH2o)  =  —  0.798207 
Ph2o  =  100  79*2'  =  0.159145  kPa 


Where: 

a'h2o  =  amount  of  water  in  an  ideal  gas. 

PH20  =  water  vapor  pressure  at  the  measured 
dewpoint,  Tsai  =  Tdev/. 
pahs  =  wet  static  absolute  pressure  at  the 

location  of  your  dewpoint  measurement. 
Example: 
pabs  =  99.980  kPa 
Tsa,  =  Tdew  =  9.5  °C 
Using  Eq.  1065.645-1, 

Ph20=  1.18489  kPa 


(b)  Dewpoint.  If  you  measure 
humidity  as  a  dewpoint,  determine  the 


xH2Q=^-  Eq.  1065.645-3 

Pabs 


*H2o=  1.18489/99.980 
*H2o  =  0.011851  mol/mol 

***** 

■  233.  Section  1065.650  is  amended  by 
revising  paragraphs  (b)(3),  (c)(2)(i), 
(d)(8),  (e)(4),  (f)(2),  and  (g)  and  adding 
paragraph  (h)  to  read  as  follows: 

§1065.650  Emission  calculations. 

*  *  *  *  -  * 


amount  of  water  in  an  ideal  gas,  Xh2o. 
as  follows: 


(b)  *  *  * 

(3)  For  field  testing,  you  may  calculate 
the  ratio  of  total  mass  to  total  work, 
where  these  individual  values  are 
determined  as  described  in  paragraph  (f) 
of  this  section.  You  may  also  use  this 
approach  for  laboratory  testing, 
consistent  with  good  engineering 
judgment.  This  is  a  special  case  in 
which  you  use  a  signal  linearly 
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proportional  to  raw  exhaust  molar  flow 
rate  to  determine  a  value  proportional  to 
total  emissions.  You  then  use  the  same 
linearly  proportional  signal  to 
determine  total  work  using  a  chemical 
balance  of  fuel,  intake  air,  and  exhaust 


Example: 
m  =  805.5  g 
W  =  52.102  kW-hr 
eCo  =  805.5/52.102 
eCo  =  2.520  g/(kW-hr) 

(c)  *  *  * 

(2)  *  *  * 

(i)  Varying  flow  rate.  If  you 
continuously  sample  from  a  changing 
exhaust  flow  rate,  time  align  and  then 
multiply  concentration  measurements 
by  the  flow  rate  from  which  you 


Where: 


Example: 

Mnmhc  1  13.875389  g/niol 
N=  1200 

Xnmhci  =  84.5  pmol/mol  =  84.5  •  10  6  mol/ 
mol 

Xnmhc2  =  86.0  gmol/mol  =  86.0  •  10  6  mol/ 
mol 

ricxh i  =  2.876  mol/s 
J7exh2  =  2.224  mol/s 

/record  =  1  Hz 

Using  Eq.  1065.650-5, 

A  /=  1/1  =1  s 

IUnmhc  =  13.875389  ‘(84.5  •  10  •  2.876  + 

86.0  •  10  6  •  2.224  +  ...  +  -Ynmhci2oo  •  heXh) 
■  1 

oinmuc  =  25.53  g 
*  *  *  .*  * 

(d)  *  *  * 

(8)  You  may  use  a  trapezoidal 
integration  method  instead  of  the 
rectangular  integration  described  in  this 
paragraph  (d).  To  do  this,  you  must 
integrate  the  fraction  of  work  between 
points  where  the  torque  is  positive.  You 
may  assume  that  speed  and  torque  are 


as  described  in  §  1065.655,  plus 
information  about  your  engine’s  brake- 
specific  fuel  consumption.  Under  this 
method,  flow  meters  need  not  meet 
accuracy  specifications,  but  they  must 
meet  the  applicable  linearity  and 


Eq.  1065.650-3 


extracted  it.  Use  good  engineering 
judgment  to  time  align  flow  and 
concentration  data  to  match 
transformation  time,  t. so,  to  within  ±1  s. 
We  consider  the  following  to  be 
examples  of  changing  flows  that  require 
a  continuous  multiplication  of 
concentration  times  molar  flow  rate: 
Raw  exhaust,  exhaust  diluted  with  a 
constant  flow  rate  of  dilution  air,  and 
CVS  dilution  with  a  CVS  flowmeter  that 
does  not  have  an  upstream  heat 


,v 

m  =  jr,.  •  h:  ■  At  Eq.  1 065.650-4 

/=! 


A/ =  !//„_  Eq.  1065.650-5 


linear  between  data  points.  You  may  not 
set  negative  values  to  zero  before 
running  the  integration. 

(e)  *  *  * 

(4)  The  following  example  shows  how 
to  calculate  mass  of  emissions  using 
mean  mass  rate  and  mean  power: 

Mco  =  28.0101  g/mol 

£co  =  12.00  mmol/mol  =  0.01200  mol/mol 
n  =  1.530  mol/s 

/n  =  3584.5  rev/min  =  375.37  rad/s 
T=  121.50  N  •  m 
m  =  28.0101  ■  0.01200  •  1.530 
m  =  0.514  g/s  =  1850.4  g/hr 
P  =  121.5  •  375.37 
P  =  45607  W 
P  =  45.607  kW 
eco  =  1850.4/45.61 
eCo  =  40.57  g/(kW  ■  hr) 

(f)  *  *  * 

(2)  Total  work.  To  calculate  a  value 
proportional  to  total  work  over  a  test 
interval,  integrate  a  value  that  is 
proportional  to  power.  Use  information 


W  =  ^PjAt  Eq.  1065.650-15 


repeatability  specifications  in  subpart  D 
or  subpart  J  of  this  part.  The  result  is  a 
brake-specific  emission  value  calculated 
as  follows: 


exchanger  or  electronic  flow  control. 
This  multiplication  results  in  the  flow 
rate  of  the  emission  itself.  Integrate  the 
emission  flow  rate  over  a  test  interval  to 
determine  the  total  emission.  If  the  total 
emission  is  a  molar  quantity,  convert 
this  quantity  to  a  mass  by  multiplying 
it  by  its  molar  mass,  M.  The  result  is  the 
mass  of  the  emission,  m.  Calculate  m  for 
continuous  sampling  with  variable  flow 
using  the  following  equations: 


about  the  brake-specific  fuel 
consumption  of  your  engine,  efUei.  to 
convert  a  signal  proportional  to  fuel 
flow  rate  to  a  signal  proportional  to 
power.  To  determine  a  signal' 
proportional  to  fuel  flow  rate,  divide  a 
signal  that  is  proportional  to  the  mass 
rate  of  carbon  products  by  the  fraction 
of  carbon  in  your  fuel,  wc .  You  may  use 
a  measured  wc  or  you  may  use  the 
default  values  for  a  given  fuel  as 
described  in  §  1065.655.  Calculate  the 
mass  rate  of  carbon  from  the  amount  of 
carbon  and  water  in  the  exhaust,  which 
you  determine  with  a  chemical  balance 
of  fuel,  intake  air,  and  exhaust  as 
described  in  §  1065.655.  In  the  chemical 
balance,  you  must  use  concentrations 
from  the  flow  that  generated  the  signal 
proportional  to  molar  flow  rate,  n,  in 
paragraph  (e)(1)  of  this  section. 
Calculate  a  value  proportional  to  total 
work  as  follows: 


Where: 
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p  _  ^tuej i_  £q.  1065.650-16 

^fuel 


***** 

(g)  Calculating  cycle-weighted  mean 
values.  Unless  the  standard-setting  part 
specifies  otherwise,  use  the  approach 
specified  in  this  paragraph  (g)  to 
calculate  cycle-weighted  means  of 
different  test  segments  or  modes. 
Weighting  factors  are  generally  intended 
to  represent  the  ratio  of  time  spent 
operating  at  each  mode  in  a  theoretical 
duty  cycle.  Use  good  engineering 
judgment  to  calculate  the  cycle- 
weighted  mean  consistent  with  this 
intent.  The  following  examples 
illustrate  the  two  primary  methods: 

(1)  For  discrete-mode  testing,  a  cycle- 
weighted  mean  may  be  calculated  by 
dividing  the  sum  of  the  weighted  mass 
emission  rates  (weighting  factor  times 
mass  emission  rate  in  g/hr)  by  the  sum 
of  the  weighted  brake  power  (kW).  You 
are  not  required  to  have  identical 
sampling  times  for  each  mode  with  this 
approach. 

(2)  For  any  testing  where  the  sampling 
time  for  each  mode  is  identical,  a  cycle- 
weighted  mean  may  be  calculated  by 
dividing  the  sum  of  the  weighted  mass 
emissions  (weighting  factor  times  total 
mass  emission  for  the  mode  in  g)  by  the 
sum  of  the  weighted  brake  work 
(kW.hr). 

(h)  Rounding.  Round  emission  values 
only  after  all  calculations  are  complete 
and  the  result  is  in  g/(kW-hr)  or  units 
equivalent  to  the  units  of  the  standard, 
such  as  g/(hp-hr).  See  the  definition  of 
“Round”  in  §1065.1001. 

■  234.  Section  1065.655  is  amended  by 
revising  paragraphs  (c)  and  (d)  and 
adding  paragraph  (e)  to  read  as  follows: 

§  1065.655  Chemical  balances  of  fuel, 
intake  air,  and  exhaust. 

***** 

(c)  Chemical  balance  procedure.  The 
calculations  for  a  chemical  balance 
involve  a  system  of  equations  that 
require  iteration.  We  recommend  using 
a  computer  to  solve  this  system  of 
equations.  You  must  guess  the  initial 
values  of  up  to  three  quantities:  The 
amount  of  water  in  the  measured  flow, 
*H20exh,  fraction  of  dilution  air  in 
diluted  exhaust.  xdji/exh,  and  the  amount 
of  products  on  a  Ci  basis  per  dry  mole 
of  dry  measured  flow,  xccombdry-  You 
may  use  time-weighted  mean  values  of 
combustion  air  humidity  and  dilution 
air  humidity  in  the  chemical  balance;  as 
long  as  your  combustion  air  and 
dilution  air  humidities  remain  within 


tolerances  of  ±0.0025  mol/mol  of  their 
respective  mean  values  over  the  test 
interval.  For  each  emission 
concentration,  x,  and  amount  of  water, 
XH2oexh,  you  must  determine  their 
completely  dry  concentrations,  xdry  and 
XH20exhdry.  You  must  also  use  your  fuel’s 
atomic  hydrogen-to-carbon  ratio,  cx,  and 
oxygen-to-carbon  ratio,  p.  You  may 
measure  a  and  p  or  you  may  use  default 
values  for  a  given  fuel  as  described  in 
§  1065.655(d).  Use  the  following  steps  to 
complete  a  chemical  balance: 

(1)  Convert  your  measured 
concentrations  such  as,  Xco2meas, 

^NOmeas>  and  xH20im,  to  dry- 
concentrations  by  dividing  them  by  one 
minus  the  amount  of  water  present 
during  their  respective  measurements; 

for  example:  XH20xC02meas,  XH20xN0meas, 

and  XH20im-  If  the  amount  of  water 
present  during  a  “wet”  measurement  is 
the  same  as  the  unknown  amount  of 
water  in  the  exhaust  flow,  XH20exh, 
iteratively  solve  for  that  value  in  the 
system  of  equations.  If  you  measure 
only  total  NOx  and  not  NO  and  N02 
separately,  use  good  engineering 
judgment  to  estimate  a  split  in  your  total 
NOx  concentration  between  NO  and 
N02  for  the  chemical  balances.  For 
example,  if  you  measure  emissions  from 
a  stoichiometric  spark-ignition  engine, 
you  may  assume  all  NOx  is  NO.  For  a 
compression-ignition  engine,  you  may 
assume  that  your  molar  concentration  of 
NOx,  Xnox,  is  75%  NO  and  25%  N02. 
For  NO?  storage  aftertreatment  systems, 
you  may  assume  xnox  is  25%  NO  and 
75%  N02.  Note  that  for  calculating  the 
mass  of  NOx  emissions,  you  must  use 
the  molar  mass  of  N02  for  the  effective 
molar  mass  of  all  NOx  species, 
regardless  of  the  actual  N02  fraction  of 
NOx. 

(2)  Enter  the  equations  in  paragraph 
(c)(4)  of  this  section  into  a  computer 
program  to  iteratively  solve  for  xH2oexh, 
^Ccombdry,  and  xdd/exh*  Use  good 
engineering  judgment  to  guess  initial 

Values  for  Xn2Oexh»  ^Ccombdry,  and  Xdii/exh* 

We  recommend  guessing  an  initial 
amount  of  water  that  is  about  twice  the 
amount  of  water  in  your  intake  or 
dilution  air.  We  recommend  guessing  an 
initial  value  of  xccombdry  as  the  sum  of 
your  measured  C02,  CO,  and  THC 
values.  We  also  recommend  guessing  an 
initial  xdii/exh  between  0.75  and  0.95, 
such  as  0.8.  Iterate  values  in  the  system 
of  equations  until  the  most  recently 
updated  guesses  are  all  within  ±1%  of 


their  respective  most  recently  calculated 
values. 

(3)  Use  the  following  symbols  and 
subscripts  in  the  equations  for  this 
paragraph  (c): 

Xdii/exh.=  Amount  of  dilution  gas  or  excess  air 
per  mole  of  exhaust. 

XHioexh  =  Amount  of  water  in  exhaust  per 
mole  of  exhaust. 

xccombdry  =  Amount  of  carbon  from  fuel  in  the 
exhaust  per  mole  of  dry  exhaust. 

XH2dry  =  Amount  of  H2  in  exhaust  per  amount 
of  dry  exhaust. 

Khi ogas  =  Water-gas  reaction  equilibrium 

coefficient.  You  may  use  3.5  or  calculate 
your  own  value  using  good  engineering 
judgment. 

XH20exhdry  =  Amount  of  water  in  exhaust  per 
dry  mole  of  dry  exhaust. 

Xprod/imdry  =  Amount  of  dry  stoichiometric 
products  per  dry  mole  of  intake  air. 
Xdn/exhdiy  =  Amount  of  dilution  gas  and/or 
excess  air  per  mole  of  dry  exhaust. 
Xim/exhdry  =  Amount  of  intake  air  required  to 
produce  actual  combustion  products  per 
mole  of  dry  (raw  or  diluted)  exhaust. 
Xraw/exhdry  =  Amount  of  undiluted  exhaust, 
without  excess  air,  per  mole  of  dry  (raw 
or  diluted)  exhaust. 

xo2mt  =  Amount  of  intake  air  02  per  mole  of 
intake  air. 

Xco2imdrV  =  Amount  of  intake  air  C02  per 
mole  of  dry  intake  air.  You  may  use 
xco2intdry  =  375  gmol/mol,  but  we 
recommend  measuring  the  actual 
concentration  in  the  intake  air. 

XH20imdry  =  Amount  of  intake  air  H20  per 
mole  of  dry  intake  air. 
xco2im  =  Amount  of  intake  air  C02  per  mole 
of  intake  air. 

xco2d.i  =  Amount  of  dilution  gas  C02  per 
mole  of  dilution  gas. 

xcoadiidry  =  Amount  of  dilution  gas  C02  per 
mole  of  dry  dilution  gas.  If  you  use  air 
as  diluent,  you  may  use  xCo2diidry  =  375 
gmol/mol,  but  we  recommend  measuring 
the  actual  concentration  in  the  intake  air. 
Xu20diidry  =  Amount  of  dilution  gas  H20  per 
mole  of  dry  dilution  gas. 

XH20dii  =  Amount  of  dilution  gas  H20  per 
mole  of  dilution  gas. 

X[emission]meas  =  Amount  of  m'easured  emission 
in  the  sample  at  the  respective  gas 
analyzer. 

X(emissionjdry  =  Amount  of  emission  per  dry 
mole  of  dry  sample. 

XH2otemissionjmeas  =  Amount  of  water  in  sample 
at  emission-detection  location.  Measure 
or  estimate  these  values  according  to 
§  1065.145(d)(2). 

Xn20im  =  Amount  of  water  in  the  intake  air, 
based  on  a  humidity  measurement  of 
intake  air. 

a  =  Atomic  hydrogen-to-carbon  ratio  in  fuel. 
P  =  Atomic  oxygen-to-carbon  ratio  in  fuel. 

(4)  Use  the  following  equations  to 
iteratively  solve  for  xdii/exh.  Xmoexh.  and 
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*„=  1  -  ,  .  Eq.  1 065.655-1 


Eq.  1065.655-2 


XCcombdry  —  XC02dry  +  XCOdry  XTHCdry  XC02dil  X  Xdil/exhdry  XC02int  X  Xint/exhdry 


Eq.  1065.655-3 


XCOdiy  '  l  XH20exhdi>  XH20dil  '  Xdil/exhdjy  )  „  ,  a 

xH2dr>  =  - 7 - — - "T  Eq.  1 065.655-4 

^H2C)-gas  ‘  \  XC()2dry  XC02dil  ’  Xdil/exhdry  / 


XH 20exhdry  ^  (  ^Ccombdry  ^THCdry  )  XH2Qdil  X  Xdil/exhdiy  XH20int  X  Xint/exhdiy  XH2dr>  Eq.  1065.655-5 


Eq.  1065.655-6 


^  P  +  ^  j(XCcombdr>  XTHCdry  )  ( XCOdr>  XNOdr>  2xN02dry  +  ^H2dr>  ) 


Eq.  1065.655-7 


—  ^  2  +  j(  XCcombdry  XTHCdr>  )  +  (^XTHCdr>  +  XCOdi>  XN02dry  +  XH2dry  )  +  Vin 


Eq.  1065.655-8 


0.209820  -Jcm,inldrv 

xo2im  =  - 7 - Eq.  1065.655-9 

1  + 


xco2 int  =  -  C°2inld,y  Eq.  1065.655-10 
1  +  xu,„. 


buoimd.  =  -  —  Eq.  1065.655-11 

l-xuin,„, 


AC02dildry 


Eq.  1065.655-12 


Eq.  1065.655-13 
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vCOdrv 


1  - 


Eq.  1065.655-14 


vH20C02meas 


Eq.  1065.655-15 


1  NOdry 


1  -  Xu 


Eq.  1065.655-16 


H20N02meas 


Eq.  1065.655-17 


'THCdry 


1  —  X,, 


Eq.  1065.655-18 


(5)  The  following  example  is  a  using  the  equations  in  paragraph  (c)(4) 

solution  for  xd,i/exh,  xH20exh,  and  xCcombdry  of  this  section: 


*di!/exh  =  1 - °3g  5Q  =  °-822  mol/mol 

1  + - 

1000 


35.50 

CH20cxh  -  35  50 

1  H - 

1000 


=  34.29  mmol/mol 


n  29.3  47.6  0.371  „  0.369 

xr _ =  0.025  +  -  + - x  0.852  - x  0.172  = 


Ccombdry 


1000000  1000000  1000 


1000 


29.3  (0.036-0.012-0.852) 
cH2d0  = - - Y  =  8.5  nmol/mol 

3.5-  ——-——.0.852 

l  1000  1000 


xu,^„.  =  —  f  0.0247  - }+  0.012  •  0.852  +  0.017-  0.172 - 

2  1000000  1000000 


l'H20exhdry 


0.822 

^dil/exhdry  “  j  _ 


=  0.852  mol/mol 


vint/exhdr> 


=  — ! —  (1: 
2  -0.206  [{  2 

=  0. 1 72  mol/mol 


( 1.8  "l 

{  47.6  > 

-  0.050  +  2 

0.0249 

LI  2  J 

{  1000000 J 

29.3  50.4 


1000000  1000000 


-  2 


0.0249  mol/mol 


=  0.036  mol/mol 


12.1  8.5  V 

1000000  1000000 J 
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raw/exhdry 


-  [—+ 0.050 Y 0.0249 

2  LI  2  Jl 

0. 1 84  mol/mol 


47.6  W,,  47.6  .  29.3  12.1  (  8.5  Y 

1 000000  )  {  1 000000  +  1 000000  1000000  +  1000000  ) 


0.209820-0.000375  .  f/  . 

Xm;„.  = _ _ _ =  0.206  mol/mol 


1  + 


17.22 

1000 


_  0.000375x1000 

rC02im  -  17  22 

1 1 - 

1000 


=  0.369  mmol/mol 


16.93 

r  —  - 

H20intdry 

1 _  Tooo 


=  1 7.22  mmol/mol 


0.375 

W  -  12  01 

1  H - =■ 

1000 


=  0.371  mmol/mol 


11.87 

^H20ditdry  j  j  gy 

1  ~  Tooo 


=  12.01  mmol/mol 


29.0 


COdry  8.601 
1000 


=  29.3  mmol/mol 


24.98 

Cco2*>  ~  t  _  8.601 

~  Tooo 


=  25.2  mmol/mol 


50.0 


NOd°  j_  ^601 

1000 


=  50.4  mmol/mol 


12.0 


vN02dry 


8.601 

1000 


=  12.1  mmol/mol 


46 


33.98 

1000 


=  47.6  mmol/mol 


•*THCdry 
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a  =  1.8 
p  =  0.05 


(d)  Carbon  mass  fraction.  Determine 
carbon  mass  fraction  of  fuel,  wc,  using 
one  of  the  following  methods: 


(1)  You  may  calculate  wc  using  the 
following  equation  based  on  measured 
fuel  properties: 


_ _ 1  •  M(. _ 

Wc  ~~  1  •  Mc  +  a  •  Mh  +  P  ■  M0 


Eq.  1065.655-19 


.Where: 

Wc,  =  carbon  mass  fraction  of  fuel 
a  =  atomic  hydrogen-to-carbon  ratio 


P  =  atomic  oxygen-to-carbon  ratio 
Me  =  molar  mass  of  carbon 
Mh  =  molar  mass  of  hydrogen 
Mo  =  molar  mass  of  oxygen 


(2)  You  may  use  the  default  values  in 
the  following  table  to  determine  wq  for 
a  given  fuel: 


Table  1  of  §  1065.655— Default  Values  of  a  p,  and  wc,  for  Various  Fuels 


Fuel 

Atomic 

hydrogen  and 
oxygen-to-carbon 
ratios 

CHaOp 

Carbon  mass 
fraction,  wc 

g/g 

Gasoline  . 

CH|  ssOo 

0.866 

#2  Diesel  . 

CH  ixoOo 

0.869 

#1  Diesel  . 

CH  i  93O0 

0.861 

Liquified  Petroleum  Gas  . 

CH2.64O0 

0.819 

Natural  gas . 

CH3  780()  OI6 

0.747 

Ethanol  . 

CH3O0.5 

0.521 

Methanol  . 

CH4O, 

0.375 

(e)  Calculated  raw  exhaust  molar  flow 
rate  from  measured  intake  air  molar 
flow  rate  or  fuel  mass  flow  rate.  You 
may  calculate  the  raw  exhaust  molar 
flow  rate  from  which  you  sampled 
emissions,  he* h,  based  on  the  measured 
intake  air  molar  flow  rate,  hint,  or  the 
measured  fuel  mass  flow  rate,  /r)fUei,  and 
the  values  calculated  using  the  chemical 
balance  in  paragraph  (c)  of  this  section. 
Note  that  the  chemical  balance  must  be 
based  on  raw  exhaust  gas 


concentrations.  Solve  for  the  chemical 
balance  in  paragraph  (c)  of  this  section 
at  the  same  frequency  that  you  update 
and  record  rijM  or  mtUei- 

(1)  Crankcase  flow  rate.  If  engines  are 
not  subject  to  crankcase  controls  under 
the  standard-setting  part,  you  may 
calculate  raw  exhaust  flow  based  on  riin, 
or  rhfuei  using  one  of  the  following: 

(i)  You  may  measure  flow  rate 
through  the  crankcase  vent  and  subtract 
it  from  the  calculated  exhaust  flow. 


(ii)  You  may  estimate  flow  rate 
through  the  crankcase  vent  by 
engineering  analysis  as  long  as  the 
uncertainty  in  your  calculation  does  not 
adversely  affect  your  ability  to  show 
that  your  engines  comply  with 
applicable  emission  standards. 

(iii)  You  may  assume  your  crankcase 
vent  flow  rate  is  zero. 

(2)  Intake  air  molar  flow  rate 
calculation.  Based  on  hlM,  calculate  heXh 
as  follows: 


1  + 


vint/exhdry 


Vaw/exhdry  t 


o 


+  jc, 


H20exhdry 


Eq.  1065.655-20 


Where: 

hexh  =  raw  exhaust  molar  flow  rate  from 
which  you  measured  emissions. 


him  =  intake  air  molar  flow  rate  including 
humidity  in  intake  air. 

Example: 

him  =  3.780  mol/s 


Xim/exhdry  =  0.69021  mol/mol 
Xraw/exhdry  =  1.10764  mol/mol 
Xmoexhdry  =  107.64  mmol/mol  =  0.10764  mol/ 
mol 


h 


exh 


_ 3.780 _ 

'  |  (0.6902 1-1,1 0764) > 
+  (1  +  0.10764) 


hex h  =  6.066  mol/s 


(3)  Fuel  mass  flow  rate  calculation. 
Based  on  mfuei,  calculate  nexh  as  follows: 
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h 


exh 


W’c  ‘  (l  +  -*H20exhdr>  ) 
K  •  *Ccombdr> 


Eq.  1065.655-21 


Where: 

hex h  =  raw  exhaust  molar  flow  rate  from 
which  you  measured  emissions, 
hjfuei  =  fuel  flow  rate  including  humidity  in 
intake  air. 


Example: 
hifuei  =  7.559  g/s 
Wc  =  0.869  g/g 
JWc  =  12.0107  g/mol 


Xccombdry  =  99.87  mmol/mol  =  0.09987  mol/ 
mol 

XH20cxhdry  =  107.64  mmol/mol  =  0.10764  mol/ 
mol 


7.559- 0.869- (1  +  0.10764) 
12.0107-0.09987 


hexh  =  6.066  mol/s 

■  235.  Section  1065.660  is  amended  by 
revising  paragraphs  (b)(2)(i)  and  (b)(3)  to 
read  as  follows: 


§1065.660  THC  and  NMHC  determination. 

***** 

(b)  *  *  * 

(2)  *  *  * 


(i)  Use  the  following  equation  for 
penetration  fractions  determined  using 
an  NMC  configuration  as  outlined  in 
§  1065.365(d): 


XNMHC 


*THC[THC-FID]cor 


r_  .  Pp 

VTHC[NMC-F1D]  CH4[THC-FID] 


1  _  RFPF  ■  RF 

C2H6[NMC-FiD]  CH4[THC-FID] 


Eq.  1065.660-2 


Where: 

xnmhc  =  concentration  of  NMHC. 

XTHC(THc-FiD]cor  =  concentration  of  THC,  HC 
contamination  and  dry-to-wet  corrected, 
as  measured  by  the  THC  FID  during 
sampling  while  bypassing  the  NMC. 


xthc(nmc-hdi  =  concentration  of  THC,  HC 
contamination  (optional)  and  dry-to-wet 
corrected,  as  measured  by  the  NMC  FID 
during  sampling  through  the  NMC. 
//Fch4[thc-fidi  =  response  factor  of  THC  FID 
to  CH4,  according  to  §  1065.360(d). 
RFPFc 2H6[nmc-fid]  =  nonmethane  cutter 
combined  ethane  response  factor  afid 


penetration  fraction,  according  to 
§  1065.365(d). 

Example: 

Xthqthc-fidjcot  =  150.3  gmol/mol 
•Xthc(nmc-fid)  =  20.5  gmol/mol 
flFPFc2U6lNMC— F1DI  =  0.019 
8Fch4(thc-fid]  =  1-05 


XNMHC 


150.3-20.5  •  1.05 
1-0.019  •  1.05 


Xnmhc  =  131.4  gmol/mol 
***** 


(3)  For  a  gas  chromatograph,  calculate 
Xnmhc  using  the  THC  analyzer’s 
response  factor  ( RF)  for  CH4,  from 
§  1065.360,  and  the  HC  contamination 


and  wet-to-dry  corrected  initial  THC 
concentration  xTHciTHc-FiD]Cor  as 
determined  in  section  (a)  above  as 
follows: 


Eq.  1065.660-5 


XNMHC 


Where: 

Xnmhc  =  concentration  of  NMHC. 
XTHciTHc-FiDicor  =  concentration  of  THC,  HC 
contamination  and  drv-to-wet  corrected, 
.  as  measured  by  the  THC  FID. 
xchx  =  concentration  of  CH4,  HC 

contamination  (optional)  and  dry-to-wet 
corrected,  as  measured  by  the  gas 
chromatograph  FID. 

8Fch4[thc  fid]  =  response  factor  of  THC-FID 
to  CH4. 

Example: 

XTHCfTHc-FiDiicor  =  145.6  gmol/mol 
AFcH4|THC-FID]  =  0.970 
xch4  =  18.9  pmol/mol 
Xnmhc  =  145.6-0.970  •  18.9 
Xnmhc  =  127.3  pmol/mol 


XTHC[THC-FID)cor  ^CH4[THC-FID]  '  XCH4 


■  236.  Section  1065.667  is  revised  to 
read  as  follows: 

§1065.667  Dilution  air  background 
emission  correction. 

(a)  To  determine  the  mass  of 
background  emissions  to  subtract  from  a 
diluted  exhaust  sample,  first  determine 
the  total  flow  of  dilution  air,  ndii,  over 
the  test  interval.  This  may  be  a 
measured  quantity  or  a  quantity 
calculated  from  the  diluted  exhaust  flow 
and  the  flow-weighted  mean  fraction  of 
dilution  air  in  diluted  exhaust,  xdii/eXh- 
Multiply  the  total  flow  of  dilution  air  by 
the  mean  concentration  of  a  background 
emission.  This  may  be  a  time-weighted 


mean  or  a  flow-weighted  mean  (e.g.,  a 
proportionally  sampled  background). 
The  product  of  ndd  and  the  mean 
concentration  of  a  background  emission 
is  the  total  amount  of  a  background 
emission.  If  this  is  a  molar  quantity, 
convert  it  to  a  mass  by  multiplying  it  by 
its  molar  mass,  M.  The  result  is  the  mass 
of  the  background  emission,  m.  In  the 
case  of  PM,  where  the  mean  PM 
concentration  is  already  in  units  of  mass 
per  mole  of  sample,  Mpm,  multiply  it  by 
the  total  amount  of  dilution  air,  and  the 
result  is  the  total  background  mass  of 
PM,  mPM.  Subtract  total  background 
masses  from  total  mass  to  correct  for 
background  emissions. 
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(b)  You  may  determine  the  total  flow 
of  dilution  air  by  a  direct  flow 
measurement.  In  this  case,  calculate  the 
total  mass  of  background  as  described  in 
§  1065.650(c),  using  the  dilution  air 
flow,  ndl|.  Subtract  the  background  mass 
from  the  total  mass.  Use  the  result  in 
brake-specific  emission  calculations. 

(c)  You  may  determine  the  total  flow 
of  dilution  air  from  the  total  flow  of 
diluted  exhaust  and  a  chemical  balance 
of  the  fuel,  intake  air,  and  exhaust  as 
described  in  §  1065.655.  In  this  case, 
calculate  the  total  mass  of  background 
as  described  in  §  1065.650(c),  using  the 
total  flow  of  diluted  exhaust,  ndeXh,  then 
multiply  this  result  by  the  flow- 
weighted  mean  fraction  of  dilution  air 
in  diluted  exhaust,  xdii/exh-  Calculate 
Xaa/exh  using  flow-weighted  mean 


Example: 

Mnox  =  46.0055  g/mol 

Xbkgnd  =  0.05  pmol/mol  =  0.05-10  ~6  mol/mol 
/ljexh  =  23280.5  mol 
Xdil/exh  =  0.843 

mbkgndNOxdexh  =  46.0055-0.05-10 ~ 6  •  23280.5 


concentrations  of  emissions  in  the 
chemical  balance,  as  described  in 
§  1065.655.  You  may  assume  that  your 
engine  operates  stoichiometrically,  even 
if  it  is  a  lean-burn  engine,  such  as  a 
compression-ignition  engine.  Note  that 
for  lean-burn  engines  this  assumption 
could  result  in  an  error  in  emission 
calculations.  This  error  could  occur 
because  the  chemical  balances  in 
§  1065.655  correct  excess  air  passing 
through  a  lean-burn  engine  as  if  it  was 
dilution  air.  If  an  emission 
concentration  expected  at  the  standard 
is  about  100  times  its  dilution  air 
background  concentration,  this  error  is 
negligible.  However,  if  an  emission 
concentration  expected  at  the  standard 
is  similar  to  its  background 

Wbkgnd  =  *d,l/exh  •  '"bkgnddexh  Eq.  1  065 .667- 1 


^bkgnddexh  ^  '  *bkgnd  '  Wdexh  Eq.  1065.667- 


mbkgndNOxdexh  —  0.0536  g 
nibkgndNOx  =  0.843-0.0536 
mbkgndNOx  ~  0.0452  g 

(e)  The  following  is  an  example  of 
using  the  fraction  of  dilution  air  in 


concentration,  this  error  could  be 
significant.  If  this  error  might  affect  your 
ability  to  show  that  your  engines 
comply  with  applicable  standards,  we 
recommend  that  you  remove 
background  emissions  from  dilution  air 
by  HEPA  filtration,  chemical 
adsorption,  or  catalytic  scrubbing.  You 
might  also  consider  using  a  partial-flow 
dilution  technique  such  as  a  bag  mini- 
diluter,  which  uses  purified  air  as  the 
dilution  air. 

(d)  The  following  is  an  example  of 
using  the  flow-weighted  mean  fraction 
of  dilution  air  in  diluted  exhaust,  xdji/eXh> 
and  the  total  mass  of  background 
emissions  calculated  using  the  total 
flow  of  diluted  exhaust,  ndexh,  as 
described  in  §  1065.650(c): 


* 


diluted  exhaust,  xdl|/exh,  and  the  mass 
rate  of  background  emissions  calculated 
using  the  flow  rate  of  diluted  exhaust, 
bdexh,  as  described  in  §  1065.650(c): 


^bkgnd  =  *dii/exh  •  '"bkgnddexh  E9'  1  065.667-3 
"Wddexh  =  M  •  xbkgnd  •  «dexh  Eq.  1 065.667-4 


Example: 

Mnox  =  46.0055  g/mol 

Xbkgnd  =  0.05  gmol/mol  =  0.05  •  10“ 6  mol/mol 
ridexh  =  23280.5  mol/s 
Xdil/exh  =  0.843 

mbkgndNOxdexh  =  46.0055  •  0.05  •  10  •  23280.5 

mbkgndNOxdexh  =  0.0536  g/hr 
mbkgndNOx  =  0.843  •  0.0536 
mbkgndNOx  =  0.0452  g/hr 

■  237.  Section  1065.675  is  revised  to 
read  as  follows: 

§  1065.675  CLD  quench  verification 
calculations. 

Perform  CLD  quench-check 
calculations  as  follows: 


(a)  Perform  a  CLD  analyzer  quench 
verification  test  as  described  in 
§1065.370. 

(b)  Estimate  the  maximum  expected 
mole  fraction  of  water  during  emission 
testing,  Xnaoexp-  Make  this  estimate 
where  the  humidified  NO  span  gas  was 
introduced  in  §  1065.370(e)(6).  When 
estimating  the  maximum  expected  mole 
fraction  of  water,  consider  the 
maximum  expected  water  content  in 
combustion  air,  fuel  combustion 
products,  and  dilution  air  (if 
applicable).  If  you  introduced  the 
humidified  NO  span  gas  into  the  sample 
system  upstream  of  a  sample  dryer 


during  the  verification  test,  you  need 
not  estimate  the  maximum  expected 
mole  fraction  of  water  and  you  must  set 
x*120exp  equal  to  XH20meas- 

(c)  Estimate  the  maximum  expected 
CO2  concentration  during  emission 
testing,  xco2exP.  Make  this  estimate  at 
the  sample  system  location  where  the 
blended  NO  and  CO2  span  gases  are 
introduced  according  to 

§  1065.370(d)(10).  When  estimating  the 
maximum  expected  CO2  concentration, 
consider  the  maximum  expected  CO2 
content  in  fuel  combustion  products 
and  dilution  air. 

(d)  Calculate  quench  as  follows: 


{( 


quench  = 


1  -  xu 


-  1 


v  NOdry 


vH20exp 


vC02exp 


100% 


Eq.  1065.675-1 
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Where: 

quench  =  amount  of  CLD  quench. 

XNOdry  =  concentration  of  NO  upstream  of  a 
bubbler,  according  to  §  1065.370(e)(4). 

XNOwet  =  measured  concentration  of  NO 
downstream  of  a  bubbler,  according  to 
§  1065.370(e)(9). 

Xmoexp  =  maximum  expected  mole  fraction  of 
water  during  emission  testing,  according 
to  paragraph  (b)  of  this  section. 


Xmomeas  =  measured  mole  fraction  of  water 
during  the  quench  verification, 
according  to  §  1065.370(e)(7). 

XNOmeas  =  measured  concentration  of  NO 
when  NO  span  gas  is  blended  with  C02 
span  gas,  according  to  §  1065.370(d)(10). 
xnobci  =  actual  concentration  of  NO  when  NO 
span  gas  is  blended  with  CO2  span  gas, 
according  to  §  1065.370(d)(ll)  and 


calculated  according  to  Equation 
1065.675-2. 

xco2exP  =  maximum  expected  concentration 
of  CO2  during  emission  testing, 
according  to  paragraph  (c)  of  this  section. 
xco2act  =  actual  concentration  of  CO2  when 
NO  span  gas  is  blended  with  C02  span 
gas,  according  to  §  1065.370(d)(9). 


|  -*XQ2act 


vC02span 


v  NOspan 


Eq.  1065.675 -2 


Where: 

XNOspan  =  the  NO  span  gas  concentration 
input  to  the  gas  divider,  according  to 
§  1065.370(d)(5). 


xco2sPan  =  the  C02  span  gas  concentration 
input  to  the  gas  divider,  according  to 
§  1065.370(d)(4). 

Example: 

XNodry  =  1800.0  pmol/mol 
XNOwet  =  1729.6  pmol/mol 


Xmoexp  =  0.030  mol/mol 
XH20meas  =  0.030  mol/mol 
XNOmeas  =  1495.2  pmol/mol 
XNOspan  =  3001.6  pmol/mol 
Xc02exp  —  3.2% 

Xc02span  =  6.00% 

Xc02acl  =  2.98% 


*NOact 


3001.6  =  1510.8  |imol/  mol 


quench  = 


((  1729.6 
1-0.030 
1800.0 


VV 


0.030 


0.030  (  1495.2 


1510.8 


3.2 

2.98 


100% 


quench  =  (-0.00939-0.01109)  •  100%  = 
-2.0048%  =  -2% 

Subpart  H — [Amended] 

■  238.  Section  1065.701  is  amended  by 
redesignating  paragraph  (e)  as  paragraph 


(f)  and  adding  a  new  paragraph  (e)  to 
read  as  follows: 

§  1 065.701  General  requirements  for  test 
fuels. 

***** 

(e)  Two-stroke  fuel/oil  mixing.  For 
two-stroke  engines,  use  a  fuel/oil 


mixture  meeting  the  manufacturer’s 
specifications. 

***** 

■  239.  Section  1065.703  is  amended  by 
revising  Table  1  to  read  as  follows: 

§  1 065.703  Distillate  diesel  fuel. 


Table  1  of  §  1065.703— Test  Fuel  Specifications  for  Distillate  Diesel  Fuel 


Item 

Units 

Ultra  low  sul¬ 
fur 

Low  sulfur 

High  sulfur 

Reference  procedure1 

Cetane  Number  . 

40-50 

40-50 

40-50 

ASTM  D613-05 

°c  ... 

Initial  boiling  point  . 

171-204 

171-204 

171-204 

ASTM  D86-07a. 

10  pet.  point . 

204-238 

204-238 

204-238 

50  pet.  point . 

243-282 

243-282 

243-282 

90  pet.  point* . 

293-332 

293-332 

293-332 

Endpoint . 

321-366 

321-366 

321-366 

Gravity . 

°API  . 

32-37 

32-37 

32-37 

ASTM  D4052-96e01 . 

mg/kg 

7-15 

See  40  CFR  80.580. 

Total  sulfur  low  and  high  sulfur  . 

mg/kg . 

300-500 

2000-4Q00 

ASTM  D2622-07  or  alternates  as  al- 

lowed  under  40  CFR  80.580. 

Aromatics,  min.  (Remainder  shall  be 

g/kg  . 

100 

100 

100 

ASTM  D5 186-03. 

paraffins,  naphthalenes,  and  olefins). 

Flashpoint,  min . 

°C  . 

54 

54 

54 

ASTM  D93-07. 

Kinematic  Viscosity . 

cSt  . 

2. 0-3. 2 

2.0-3.2 

2. 0-3. 2 

|  ASTM  D445-06 

1 ASTM  procedures  are  incorporated  by  reference  in  §  1065.1010.  See  §  1065.701(d)  for  other  allowed  procedures. 
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Subpart  J— [Amended] 

■  240.  Section  1065.915  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§1065.915  PEMS  instruments. 

(a)  Instrument  specifications.  We 
recommend  that  you  use  PEMS  that 
meet  the  specifications  of  subpart  C  of 
this  part.  For  unrestricted  use  of  PEMS 
in  a  laboratory  or  similar  environment, 
use  a  PEMS  that  meets  the  same 


specifications  as  each  lab  instrument  it 
replaces.  For  field  testing  or  for  testing 
with  PEMS  in  a  laboratory  or  similar 
environment,  under  the  provisions  of 
§  1065.905(b),  the  specifications  in  the 
following  table  apply  instead  of  the 
specifications  in  Table  1  of  §  1065.205. 


Table  1  of  §  1065.915— Recommended  Minimum  PEMS  Measurement  Instrument  Performance 


Measurement 

Measured 

quantity 

symbol 

Rise  time, 
fio-vo,  and  | 

Fall  time, 

190  -  10 

Recording 

update 

frequency 

1 

Accuracy 1 

Repeatability 1 

Noise 1 

Engine  speed  transducer  . 

f„ . 

1  S  .  i 

1  Hz  means 

5.0  %  of  pt.  or  1 .0 

2.0  %  of  pt.  or  1.0 

0.5  %  of  max. 

%  of  max. 

%  of  max. 

Engine  torque  estimator,  BSFC 

Tor  BSFC  .... 

1  s  . 

1  Hz  means 

8.0  %  of  pt.  or  5 

2.0  %  of  pt.  or  1.0 

1 .0  %  of  max. 

(This  is  a  signal  from  an  engine’s 

%  of  max. 

%  of  max. 

ECM). 

General  pressure  transducer  (not  a 

P  . 

5  S  . 

1  Hz  . 

5.0  %  of  pt.  or  5.0 

2.0  %  of  pt.  or  0.5 

1 .0  %  of  max. 

part  of  another  instrument). 

%  of  max. 

%  of  max. 

Atmospheric  pressure  meter  . 

p 

50  s  . 

0.1  Hz  . 

250  Pa  . 

200  Pa  . 

100  Pa. 

General  temperature  sensor  (not  a 

t'T.' . 

5  s  . 

1  Hz  . 

1 .0  %  of  pt.  K  or 

0.5  %  of  pt.  K  or 

0.5  %  of  max 

part  of  another  instrument). 

5  K. 

2  K. 

0.5  K. 

General  dewpoint  sensor  . 

Tdew  . 

50  s  . 

0.1  Hz  . 

3  K  . 

1  K  . 

1  K. 

Exhaust  flow  meter . 

h  . 

1  s  . 

1  Hz  means 

5.0  %  of  pt.  or  3.0 

2.0  %  of  pt  . 

2.0  %  of  max. 

%  of  max. 

Dilution  air,  inlet  air,  exhaust,  and 

n  . 

1  s  . 

1  Hz  means 

2.5  %  of  pt.  or  1 .5 

1 .25  %  of  pt.  or 

1 .0  %  of  max. 

sample  flow  meters. 

%  of  max. 

0.75  %  of  max. 

Continuous  gas  analyzer . 

x  . 

5  s  . 

1  Hz  . 

4.0  %  of  pt.  or  4.0 

2.0  %  of  pt.  or  2.0 

1 .0  %  of  max. 

%  of  meas. 

%  of  meas. 

Gravimetric  PM  balance  . 

m pM  . 

N/A  . 

N/A  . 

See  §1065.790  ... 

0.5  pg . 

N/A. 

Inertial  PM  balance  . 

mpM  . 

5  s  . 

1  Hz  . 

4.0  %  of  pt.  or  4.0 

2.0  %  of  pt.  or  2.0 

1 .0  %  of  max. 

%  of  meas. 

%  of  meas. 

Accuracy,  repeatability,  and  noise  are  all  determined  with  the  same  collected  data,  as  described  in  §1065.305,  and  based  on  absolute  val¬ 
ues.  “pt.”  refers  to  the  overall  flow-weighted  mean  value  expected  at  the  standard;  “max.”  refers  to  the  peak  value  expected  at  the  standard  over 
any  test  interval,  not  the  maximum  of  the  instrument’s  range;  “meas”  refers  to  the  actual  flow-weighted  mean  measured  over  any  test  interval. 


***** 

■  241.  Section  1065.925  is  amended  by 
revising  paragraph  (h)(4)  to  read  as 
follows: 

§  1 065.925  PEMS  preparation  for  field 
testing. 

***** 

(h)  *  *  * 

(4)  Overflow  zero  or  ambient  air  at  the 
HC  probe  inlet  or  into  a  tee  near  the 
probe  outlet. 

***** 

Subpart  K — [Amended] 

■  242.  Section  1065.1001  is  amended  by 
adding  definitions  for  “Calibration  gas”, 
“Span  gas”,  “Transformation  time,  f50”, 
“fo-50”,  and  “fioo-so”  in  alphabetical 
order  to  read  as  follows: 

§1065.1001  Definitions. 

***** 

Calibration  gas  means  a  purified  gas 
mixture  used  to  calibrate  gas  analyzers. 
Calibration  gases  must  meet  the 
specifications  of  §  1065.750.  Note  that 
calibration  gases  and  span  gases  are 


qualitatively  the  same,  but  differ  in 
terms  of  their  primary  function.  Various 
performance  verification  checks  for  gas 
analyzers  and  sample  handling 
components  might  refer  to  either 
calibration  gases  or  span  gases. 
***** 

Span  gas  means  a  purified  gas 
mixture  used  to  span  gas  analyzers. 

Span  gases  must  meet  the  specifications 
of  §  1065.750.  Note  that  calibration 
gases  and  span  gases  are  qualitatively 
the  same,  but  differ  in  terms  of  their 
primary  function.  Various  performance 
verification  checks  for  gas  analyzers  and 
sample  handling  components  might 
refer  to  either  calibration  gases  or  span 
gases. 

***** 

Transformation  time,  tso,  means  the 
overall  system  response  time  to  any  step 
change  in  input,  generally  the  average  of 
the  time  to  reach  50%  response  to  a  step 
increase,  to -so,  or  to  a  step  decrease, 
tl00  -  50- 

to  -so  means  the  time  interval  of  a 
measurement -system’s  response  after 


any  step  increase  to  the  input  between 
the  following  points: 

(1)  The  point  at  which  the  step  change 
is  initiated  at  the  sample  probe. 

(2)  The  point  at  which  the  response 
has  risen  50%  of  the  total  amount  it  will 
rise  in  response  to  the  step  change. 

t loo-so  means  the  time  interval  of  a 
measurement  system’s  response  after 
any  step  decrease  to  the  input  between 
the  following  points: 

(1)  The  point  at  which  the  step  change 
is  initiated  at  the  sample  probe. 

(2)  The  point  at  which  the  response 
has  fallen  50%  of  the  total  amount  it 
will  fall  in  response  to  the  step  change. 

*  *  *  *  *  * 

■  243.  Section  1065.1005  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 065.1 005  Symbols,  abbreviations, 
acronyms,  and  units  of  measure. 

***** 

(a)  Symbols  for  quantities.  This  part 
uses  the  following  symbols  and  units  of 
measure  for  various  quantities: 
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Symbol 

Quantity 

Unit 

Unit  symbol 

Base  SI  units 

% . 

percent . 

0.01  . 

%  . 

10-2 

a . 

atomic  hydrogen  to  carbon  ratio  . 

mole  per  mole  . 

mol/mol  . 

1 

A  . 

area  . 

square  meter  . 

m2  . 

A,  . 

intercept  of  least  squares  regres- 

sion. 

A,  . 

slope  of  least  squares  regression. 

(3  . 

ratio  of  diameters  . . . 

meter  per  meter . 

m/m . 

1 

P  . 

atomic  oxygen  to  carbon  ratio . 

mole  per  mole  . 

mol/mol  . 

1 

o> . 

number  of  carbon  atoms  in  a  mol- 

ecule. 

d . 

Diameter  . 

meter  . 

m . 

m 

DR . 

dilution  ratio  . 

mole  per  mol  . 

mol/mol  . 

1 

e  . 

error  between  a  quantity  and  its  ref- 

erence. 

e . 

brake-specific  basis . 

gram  per  kilowatt  hour  . 

g/(kW.h)  . 

g.3.6_l  106m_2kgs2 

F . 

F-test  statistic. 

f . 

frequency . 

hertz . 

Hz  . 

s-1 

fn . 

rotational  frequency  (shaft)  . 

revolutions  per  minute  . 

rev/m  in . 

2  pi  60- ’s-1 

Y . 

ratio  of  specific  heats  . 

(joule  per  kilogram  kelvin)  per  (joule 

(J/(kg.K))/(J/ 

1 

per  kilogram  kelvin). 

(kg.K)). 

K . 

correction  factor . 

1 

1  . 

length . 

meter  . 

m . 

m 

|i  . 

viscosity,  dynamic  . 

pascal  second  . 

Pa's . 

m-1  kgs~> 

M  . 

molar  mass1  . 

gram  per  mole  . 

g/mol . 

10~  vkg  mol  -  1 

m  . 

mass  . 

kilogram  . 

kg  . 

kg 

rh  . 

mass  rate . 

kilogram  per  second . 

kg/s  . 

kgs- ' 

v . 

viscosity,  kinematic . 

meter  squared  per  second  . 

m2/s  . 

m2s" 1 

N  . 

total  number  in  series. 

n  . 

amount  of  substance . 

mole . . . 

mol  . 

mol 

h . 

amount  of  substance  rate  . 

mole  per  second . 

mol/s  . 

mols-1 

P . 

power . 

kilowatt . 

kW  . 

103m2kgs-3 

PF  . 

penetration  fraction. 

P . 

pressure . * . 

pascal  . 

Pa  . 

m~i  kgs-2 

P  . 

mass  density  . 

kilogram  per  cubic  meter . :. 

kg/m3  . 

kgm~3 

r . 

ratio  of  pressures  . 

pascal  per  pascal  . 

Pa/Pa . 

1 

f?2 . 

coefficient  of  determination. 

Ra  . 

average  surface  roughness  . 

micrometer . 

pm  . 

m~6 

Re*  . 

Reynolds  number. 

RF  . 

response  factor. 

RH  % . 

relative  humidity  . 

0.01  . 

% . 

10  2 

o  . 

non-biased  standard  deviation. 

S . 

Sutherland  constant  . 

kelvin  . 

K  . : . 

K 

SEE . 

standard  estimate  of  error. 

T . 

absolute  temperature  . 

kelvin  . 

K  . 

K 

T . 

Celsius  temperature  . 

degree  Celsius  . 

°C  . 

K-273.15 

T . 

torque  (moment  of  force)  . 

newton  meter . 

Nm  . 

m2kgs~2 

t  . 

time  . 

second  . 

s . 

s 

Af  . 

time  interval,  period,  1/frequency  .... 

second  . 

s . 

s 

\/ . 

volume  . 

cubic  meter . 

m3  . 

m3 

V . 

volume  rate . 

cubic  meter  per  second . 

m3/s  . 

m3s-' 

W . 

work  . 

kilowatt  hour  . 

kW.h  . 

3.6  10“6m2  kgs-2 

carbon  mass  fraction  . 

gram  per  gram . 

g/g . 

1 

x  . 

amount  of  substance  mole  fraction 

mole  per  mole  . 

mol/mol  . 

1 

X . 

flow-weighted  mean  concentration  .. 

mole  per  mole  . 

mol/mol  . 

1 

y . 

generic  variable. 

1  See  paragraph  (f)(2)  of  this  section  for  the  values  to  use  for  molar  masses.  Note  that  in  the  cases  of  NOx  and  HC,  the  regulations  specify  ef¬ 
fective  molar  masses  based  on  assumed  speciation  rather  than  actual  speciation. 

2  Note  that  mole  fractions  for  THC,  THCE,  NMHC,  NMHCE,  and  NOTHC  are  expressed  on  a  C,  equivalent  basis. 


it  It  It  ic  it 

■  244.  Section  1065.1010  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§1065.1010  Reference  materials. 

***** 


(d)  SAE  material.  Table  4  of  this 
section  lists  material  from  the  Society  of 
Automotive  Engineering  that  we  have 
incorporated  by  reference.  The  first 
column  lists  the  number  and  name  of 
the  material.  The  second  column  lists 
the  sections  of  this  part  where  we 


reference  it.  Anyone  may  purchase 
copies  of  these  materials  from  the 
Society  of  Automotive  Engineers,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096  or  http://www.sae.org.  Table  4 
follows: 
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Table  4  of  §1065.1010— SAE  Material 

Document  number  and  name 

Part  1065 
reference 

“Optimization  of  Flame  Ionization  Detector  for  Determination  of  Hydrocarbon  in  Diluted  Automotive  Exhausts,”  Reschke  Glen 
D„  SAE  770141  . . 

1065.360 

***** 

■  245.  Part  1068  is  revised  to  read  as 
follows: 

PART  1068— GENERAL  COMPLIANCE 
PROVISIONS  FOR  NONROAD 
PROGRAMS 

Subpart  A — Applicability  and  Miscellaneous 
Provisions 

Sec. 

1068.1  Does  this  part  apply  to  me? 

1068.2  How  does  this  part  apply  for  engines 
and  how'  does  it  apply  for  equipment? 

1068.5  How  must  manufacturers  apply 
good  engineering  judgment? 

1068.10  What  provisions  apply  to 
confidential  information? 

1068.15  What  general  provisions  apply  for 
EPA  decision-making? 

1068.20  May  EPA  enter  my  facilities  for 
inspections? 

1068.25  What  information  must  I  give  to 
EPA? 

1068.27  May  EPA  conduct  testing  with  my 
production  engines/equipment? 

1068.30  What  definitions  apply  to  this  part? 

1068.31  What  provisions  apply  to  nonroad 
or  stationary  engines  that  change  their 
status? 

1068.35  What  symbols,  acronyms,  and 
abbreviations  does  this  part  use? 

1068.40  What  special  provisions  apply  for 
implementing  technical  amendments? 
1068.45  General  labeling  provisions. 

1068.95  What  materials  does  this  part 
reference? 

Subpart  B — Prohibited  Actions  and  Related 
Requirements 

1068.101  What  general  actions  does  this 
regulation  prohibit? 

1068.103  What  are  the  provisions  related  to 
the  duration  and  applicability  of 
certificates  of  conformity? 

1068.105  What  other  provisions  apply  to 
me  specifically  if  I  manufacture 
equipment  needing  certified  engines? 
1068.110  What  other  provisions  apply  to 
engines/equipment  in  service? 

1068.115  When  must  manufacturers  honor 
emission-related  warranty  claims? 
1068.120  What  requirements  must  I  follow 
to  rebuild  engines? 

1068.125  What  happens  if  I  violate  the 
regulations? 

Subpart  C— Exemptions  and  Exclusions 

1068.201  Does  EPA  exempt  or  exclude  any 
engines/equipment  from  the  prohibited 
acts? 

1068.210  What  are  the  provisions  for 
exempting  test  engines/equipment? 
1068.215  What  are  the  provisions  for 

exempting  manufacturer-owned  engines/ 
equipment? 


1068.220  What  are  the  provisions  for 

exempting  display  engines/equipment? 

1068.225  What  are  the  provisions  for 
exempting  engines/equipment  for 
national  security? 

1068.230  What  are  the  provisions  for 
exempting  engines/equipment  for 
export? 

1068.235  What  are  the  provisions  for 
exempting  engines/equipment  used 
solely  for  competition? 

1068.240  What  are  the  provisions  for 
exempting  new  replacement  engines? 

1068.245  What  temporary  provisions 
address  hardship  due  to  unusual 
circumstances? 

1068.250  What  are  the  provisions  for 
extending  compliance  deadlines  for 
small  businesses  under  hardship? 

1068.255  What  are  the  provisions  for 
exempting  engines  and  fuel-system 
components  for  hardship  for  equipment 
manufacturers  and  secondary  engine 
manufacturers? 

1068.260  What  general  provisions  apply  for 
selling  or  shipping  engines  that  are  not 
yet  in  their  certified  configuration? 

1068.261  What  provisions  apply  for  selling 
or  shipping  certified  engines  that  are  not 
yet  in  the  certified  configuration? 

1068.262  What  are  the  provisions  for 
temporarily  exempting  engines  for 
shipment  to  secondary  engine 
manufacturers? 

1068.265  What  provisions  apply  to  engines/ 
equipment  that  are  conditionally 
exempted  from  certification? 

Subpart  D — Imports  1068.301  What  general 
provisions  apply? 

1068.305  How  do  I  get  an  exemption  or 
exclusion  for  imported  engines/ 
equipment? 

1068.310  What  are  the  exclusion?  for 
imported  engines/equipment? 

1068.315  What  are  the  permanent 
exemptions  for  imported  engines/ 
equipment? 

1068.325  What  are  the  temporary 
exemptions  for  imported  engines/ 
equipment? 

1068.335  What  are  the  penalties  for 
violations? 

1068.360  What  restrictions  apply  to 
assigning  a  model  year  to  imported 
engines  and  equipment? 

Subpart  E — Selective  Enforcement  Auditing 

1068.401  What  is  a  selective  enforcement 
audit? 

1068.405  What  is  in  a  test  order? 

1068.410  How  must  I  select  and  prepare  my 
engines/ equ  i  pment? 

1068.415  How  do  I  test  my  engines/ 
equipment? 

1068.420  How  do  I  know  when  my  engine 
family  fails  an  SEA? 


1068.425  What  happens  if  one  of  my 
production-line  engines/equipment 
exceeds  the  emission  standards? 

1068.430  What  happens  if  a  family  fails  an 
SEA? 

1068.435  May  I  sell  engines/equipment 
from  a  family  with  a  suspended 
certificate  of  conformity? 

1068.440  How  do  I  ask  EPA  to  reinstate  my 
suspended  certificate? 

1068.445  When  may  EPA  revoke  my 

certificate  under  this  subpart  and  how 
may  I  sell  these  engines/equipment 
again? 

1068.450  What  records  must  1  send  to  EPA? 
1068.455  What  records  must  I  keep? 

Appendix  A  to  Subpart  E  of  Part  1068 — 
Plans  for  Selective  Enforcement  Auditing 

Subpart  F — Reporting  Defects  and 
Recalling  Engines/Equipment 

1068.501  How  do  I  report  emission-related 
defects? 

1068.505  How  does  the  recall  program 
work? 

1068.510  How  do  I  prepare  and  apply  my 
remedial  plan? 

1068.515  How  do  I  mark  or  label  repaired 
engines/ equipment? 

1068.520  How  do  I  notify  affected  owners? 
1068.525  .What  records  must  I  send  to  EPA? 
1068.530  What  records  must  I  keep? 
1068.535  How  can  I  do  a  voluntary  recall 
for  emission-related  problems? 

Subpart  G — Hearings 

1068.601  What  are  the  procedures  for 
hearings? 

Appendix  I  to  Part  1068 — Emission- 
Related  Components 

Appendix  II  to  Part  1068 — Emission- 
Related  Parameters  and  Specifications 

Appendix  III  to  Part  1068 — High- 
Altitude  Counties 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  A — Applicability  and 
Miscellaneous  Provisions 

§  1 068.1  Does  this  part  apply  to  me? 

(a)  The  provisions  of  this  part  apply 
to  everyone  with  respect  to  the 
following  engines  and  to  equipment 
using  the  following  engines  (including 
owners,  operators,  parts  manufacturers, 
and  persons  performing  maintenance). 

(1)  Locomotives  we  regulate  under  40 
CFR  part  1033. 

(2)  Land-based  nonroad  compression- 
ignition  engines  we  regulate  under  40 
CFR  part  1039. 
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(3)  Stationary  compression-ignition 
engines  certified  using  the  provisions  of 
40  CFR  part  1039,  as  indicated  in  40 
CFR  part  60,  subpart  IIII. 

(4)  Marine  diesel  engines  we  regulate 
under  40  CFR  part  1042. 

(5)  Marine  spark-ignition  engines  we 
regulate  under  40  CFR  part  1045. 

(6)  Large  nonroad  spark-ignition 
engines  we  regulate  under  40  CFR  part 
1048. 

(7)  Stationary  spark-ignition  engines 
certified  using  the  provisions  of  40  CFR 
parts  1048  or  1054,  as  indicated  in  40 
CFR  part  60,  subpart  JJJJ. 

(8)  Recreational  engines  and  vehicles 
we  regulate  under  40  CFR  part  1051 
(such  as  snowmobiles  and  off-highway 
motorcycles). 

(9)  Small  nonroad  spark-ignition 
engines  we  regulate  under  40  CFR  part 
1054. 

(b)  This  part  does  not  apply  to  any  of  . 
the  following  engine  or  vehicle 
categories: 

(1)  Light-duty  motor  vehicles  (see  40 
CFR  part  86). 

(2)  Heavy-duty  motor  vehicles  and 
motor  vehicle  engines  (see  40  CFR  part 
86). 

(3)  Aircraft  engines  (see  40  CFR  part 
87). 

(4)  Land-based  nonroad  diesel  engines 
we  regulate  under  40  CFR  part  89. 

(5)  Small  nonroad  spark-ignition 
engines  we  regulate  under  40  CFR  part 
90. 

(6)  Marine  spark-ignition  engines  we 
regulate  under  40  CFR  part  91. 

(7)  Locomotive  engines  we  regulate 
under  40  CFR  part  92. 

(8)  Marine  diesel  engines  we  regulate 
under  40  CFR  parts  89  or  94. 

(c)  Paragraph  (a)  of  this  section 
identifies  the  parts  of  the  CFR  that 
define  emission  standards  and  other 
requirements  for  particular  types  of 
engines  and  equipment.  This  part  1068 
refers  to  each  of  these  other  parts 
generically  as  the  “standard-setting 
part.”  For  example,  40  CFR  part  1051  is 
always  the  standard-setting  part  for 
snowmobiles.  Follow  the  provisions  of 
the  standard-setting  part  if  they  are 
different  than  any  of  the  provisions  in 
this  part. 

(d) (1)  The  provisions  of  §§  1068.30, 
1068.310,  and  1068.320  apply  for 
stationary  spark-ignition  engines  built 
on  or  after  January  1,  2004,  and  for 
stationary  compression-ignition  engines 
built  on  or  after  January  1,  2006. 

(2)  The  provisions  of  §§  1068.30  and 
1068.235  apply  for  the  types  of  engines/ 
equipment  listed  in  paragraph  (a)  of  this 
section  beginning  January  1,  2004,  if 
they  are  used  solely  for  competition. 


§  1 068.2  How  does  this  part  apply  for 
engines  and  how  does  it  apply  tor 
equipment? 

(a)  See  the  standard-setting  part  to 
determine  if  engine-based  and/or 
equipment-based  standards  apply. 

(Note:  Some  equipment  is  subject  to 
engine-based  standards  for  exhaust 
emission  and  equipment-based 
standards  for  evaporative  emissions.) 

(b)  The  provisions  of  this  part  apply 
differently  depending  on  whether  the 
engine  or  equipment  is  required  to  be 
certified. 

(1)  Subpart  A  and  subpart  B  of  this 
part  apply  to  engines  and  equipment, 
without  regard  to  which  is  subject  to  . 
certification  requirements  in  the 
standard-setting  part. 

(2)  Subparts  C,  D,  and  E  of  this  part 
apply  to  the  engines  or  to  the 
equipment,  whichever  is  subject  to 
certification  requirements  in  the 
standard-setting  part. 

(3)  Subpart  F  of  this  part  generally 
applies  to  the  engines  or  to  the 
equipment,  whichever  is  subject  to 
standards  under  the  standard-setting 
part.  However,  since  subpart  F  of  this 
part  addresses  in-use  engines  and 
equipment  (in  which  the  engine  is 
installed  in  the  equipment),  the 
requirements  do  not  always  distinguish 
between  engines  and  equipment. 

(c)  For  issues  related  to  testing,  read 
the  term  “engines/equipment”  to  mean 
engines  for  engines  subject  to  engine- 
based  testing  and  equipment  for 
equipment  subject  to  equipment-based 
testing:  otherwise,  read  the  term 
“engines/equipment”  to  mean  engines 
for  sources  subject  to  engine-based 
standards  and  equipment  for  sources 
subject  to  equipment-based  standards. 

(d)  When  we  use  the  term  engines 
(rather  than  engines/equipment),  read  it 
to  mean  engines  without  regard  to 
whether  the  source  is  subject  to  engine- 
based  standards  or  testing.  When  we  use 
the  term  equipment  (rather  than 
engines/equipment),  read  it  to  mean 
equipment  without  regard  to  whether 
the  source  is  subject  to  equipment-based 
standards  or  testing.  (Note:  The 
definition  of  “equipment”  in  §  1068.30 
includes  the  engine.) 

(e)  The  terminology  convention 
described  in  this  section  is  not  intended 
to  limit  our  authority  or  your  obligations 
under  the  Clean  Air  Act. 

§  1 068.5  How  must  manufacturers  apply 
good  engineering  judgment? 

(a)  You  must  use  good  engineering 
judgment  for  decisions  related  to  any 
requirements  under  this  chapter.  This 
includes  your  applications  for 
certification,  any  testing  you  do  to  show 
that  your  certification,  production-line, 


and  in-use  engines/equipment  comply 
with  requirements  that  apply  to  them, 
and  how  you  select,  categorize, 
determine,  and  apply  these 
requirements. 

(b)  If  we  send  you  a  written  request, 
you  must  give  us  a  written  description 
of  the  engineering  judgment  in  question. 
Respond  within  15  working  days  of 
receiving  our  request  unless  we  allow 
more  time. 

(c)  We  may  reject  your  decision  if  it 
is  not  based  on  good  engineering 
judgment  or  is  otherwise  inconsistent 
with  the  requirements  that  apply,  based 
on  the  following  provisions: 

(1)  We  may  suspend,  revoke,  or  void 
a  certificate  of  conformity  if  we 
determine  you  deliberately  used 
incorrect  information  or  overlooked 
important  information,  that  you  did  not 
decide  in  good  faith,  or  that  your 
decision  was  not  rational. 

(2)  If  we  believe  a  different  decision 
would  better  reflect  good  engineering 
judgment,  but  none  of  the  provisions  of 
paragraph  (c)(1)  of  this  section  apply, 
we  will  tell  you  of  our  concern  (and  its 
basis).  You  will  have  30  days  to  respond 
to  our  concerns,  or  more  time  if  we 
agree  that  you  need  it  to  generate  more 
information.  After  considering  your 
information,  we  will  give  you  a  final 
ruling.  If  we  conclude  that  you  did  not 
use  good  engineering  judgment,  we  may 
reject  your  decision  and  apply  the  new 
ruling  to  similar  situations  as  soon  as 
possible. 

(d)  We  will  tell  you  in  writing  of  the 
conclusions  we  reach  under  paragraph 
(c)  of  this  section  and  explain  our 
reasons  for  them. 

(e)  If  you  disagree  with  our ' 
conclusions,  you  may  file  a  request  for 
a  hearing  witb  the  Designated 
Compliance  Officer  as  described  in 
subpart  G  of  this  part.  In  your  request, 
specify  your  objections,  include  data  or 
supporting  analysis,  and  get  your 
authorized  representative’s  signature.  If 
we  agree  that  your  request  raises  a 
substantial  factual  issue,  we  will  hold 
the  hearing  according  to  subpart  F  of 
this  part. 

§  1 068.1 0  What  provisions  apply  to 
confidential  information? 

(a)  Clearly  show  what  you  consider 
confidential  by  marking,  circling, 
bracketing,  stamping,  or  some  other 
method. 

(b)  We  will  store  your  confidential 
information  as  described  in  40  CFR  part 
2.  Also,  we  will  disclose  it  only  as 
specified  in  40  CFR  part  2.  This  applies 
both  to  any  information  you  send  us  and 
to  any  information  we  collect  from 
inspections,  audits,  or  other  site  visits. 
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(c)  If  you  send  us  a  second  copy 
without  the  confidential  information, 
we  will  assume  it  contains  nothing 
confidential  whenever  we  need  to 
release  information  from  it. 

(d)  If  you  send  us  information  without 
claiming  it  is  confidential,  we  may  make 
it  available  to  the  public  without  further 
notice  to  you,  as  described  in  40  CFR 
2.204. 

§  1 068.1 5  What  general  provisions  apply 
for  EPA  decision-making? 

(a)  The  Administrator  of  the 
Environmental  Protection  Agency  or 
any  official  to  whom  the  Administrator 
has  delegated  specific  authority  may 
represent  the  Agency.  For  more 
information,  ask  for  a  copy  of  the 
relevant  sections  of  the  EPA  Delegations 
Manual  from  the  Designated 
Compliance  Officer. 

(b)  The  regulations  in  this  part  and  in 
the  standard-setting  part  have  specific 
requirements  describing  how  to  get  EPA 
approval  before  you  take  specific 
actions.  These  regulations  also  allow  us 
to  waive  some  specific  requirements. 

For  provisions  or  flexibilities  that  we 
address  frequently,  we  may  choose  to 
provide  detailed  guidance  in 
supplemental  compliance  instructions 
for  manufacturers.  Such  instructions 
will  generally  state  how  they  relate  to 
the  need  for  pre-approval.  Unless  we 
explicitly  state  so,  you  should  not 
consider  full  compliance  with  the 
instructions  to  be  equivalent  to  EPA 
approval. 

§  1068.20  May  EPA  enter  my  facilities  for 
inspections? 

(a)  We  may  inspect  your  testing, 
manufacturing  processes,  storage 
facilities  (including  port  facilities  for 
imported  engines  and  equipment  or 
other  relevant  facilities),  or  records,  as 
authorized  by  the  Clean  Air  Act,  to 
enforce  the  provisions  of  this  chapter. 
Inspectors  will  have  authorizing 
credentials  and  will  limit  inspections  to 
reasonable  times — usually,  normal 
operating  hours. 

(b)  If  we  come  to  inspect,  we  may  or 
may  not  have  a  warrant  or  court  order. 

(1)  If  we  do  not  have  a  warrant  or 
court  order,  you  may  deny  us  entry. 

(2)  If  we  have  a  warrant  or  court 
order,  you  must  allow  us  to  enter  the 
facility  and  carry  out  the  activities  it 
describes. 

(c)  We  may  seek  a  warrant  or  court 
order  authorizing  an  inspection 
described  in  this  section  whether  or  not 
we  first  tried  to  get  your  permission  to 
inspect. 

(a)  We  may  select  any  facility  to  do 
any  of  the  following: 

(1)  Inspect  and  monitor  any  aspect  of 
engine  or  equipment  manufacturing, 


assembly,  storage,  or  other  procedures, 
and  any  facilities  where  you  do  them. 

(2)  Inspect  and  monitor  any  aspect  of 
engine  or  equipment  test  procedures  or 
test-related  activities,  including  test 
engine/equipment  selection, 
preparation,  service  accumulation, 
emission  duty  cycles,  and  maintenance 
and  verification  of  your  test  equipment’s 
calibration. 

(3)  Inspect  and  copy  records  or 
documents  related  to  assembling, 
storing,  selecting,  and  testing  an  engine 
or  piece  of  equipment. 

(4)  Inspect  and  photograph  any  part  or 
aspect  of  engines  or  equipment  and 
components  you  use  for  assembly. 

(e)  You  must  give  us  reasonable  help 
without  charge  during  an  inspection 
authorized  by  the  Clean  Air  Act.  For 
example,  you  may  need  to  help  us 
arrange  an  inspection  with  the  facility’s 
managers,  including  clerical  support, 
copying,  and  translation.  You  may  also 
need  to  show  us  how  the  facility 
operates  and  answer  other  questions.  If 
we  ask  in  writing  to  see  a  particular 
employee  at  the  inspection,  you  must 
ensure  that  he  or  she  is  present  (legal 
counsel  may  accompany  the  employee). 

(f)  If  you  have  facilities  in  other 
countries,  we  expect  you  to  locate  them 
in  places  where  local  law  does  not  keep 
us  from  inspecting  as  described  in  this 
section.  We  will  not  try  to  inspect  if  we 
learn  that  local  law  prohibits  it,  but  we 
may  suspend  your  certificate  if  we  are 
not  allowed  to  inspect. 

§  1068.25  What  information  must  I  give  to 
EPA? 

If  you  are  subject  to  the  requirements 
of  this  part,  we  may  require  you  to  give 
us  information  to  evaluate  your 
compliance  with  any  regulations  that 
apply,  as  authorized  by  the  Clean  Air 
Act.  This  includes  the  following  things: 

(a)  You  must  provide  the  information 
we  require  in  this  chapter.  We  may 
require  an  authorized  representative  of 
your  company  to  approve  and  sign  any 
submission  of  information  to  us,  and  to 
certify  that  the  information  is  accurate 
and  complete. 

(b)  You  must  establish  and  maintain 
records,  perform  tests,  make  reports  and 
provide  additional  information  that  we 
may  reasonably  require  under  section 
208  of  the  Clean  Air  Act  (42  U.S.C. 
7542).  This  also  applies  to  engines/ 
equipment  we  exempt  from  emission 
standards  or  prohibited  acts.  Unless  we 
specify  otherwise,  you  must  keep 
required  records  for  eight  years. 

§  1 068.27  May  EPA  conduct  testing  with 
my  production  engines/equipment? 

If  we  request  it,  you  must  make  a 
reasonable  number  of  production-line 


engines  or  pieces  of  production-line 
equipment  available  for  a  reasonable 
time  so  we  can  test  or  inspect  them  for 
compliance  with  the  requirements  of 
this  chapter. 

§  1 068.30  What  definitions  apply  to  this 
part? 

The  following  definitions  apply  to 
this  part.  The  definitions  apply  to  all 
subparts  unless  we  note  otherwise.  All 
undefined  terms  have  the  meaning  the 
Clean  Air  Act  gives  to  them.  The 
definitions  follow: 

Aftertreatment  means  relating  to  a 
catalytic  converter,  particulate  filter,  or 
any  other  system,  component,  or 
technology  mounted  downstream  of  the 
exhaust  valve  (or  exhaust  port)  whose 
design  function  is  to  reduce  emissions 
in  the  engine  exhaust  before  it  is 
exhausted  to  the  environment.  Exhaust- 
gas  recirculation  (EGR)  is  not 
aftertreatment. 

Aircraft  means  any  vehicle  capable  of 
sustained  air  travel  above  treetop 
heights. 

Certificate  holder  means  a 
manufacturer  (including  importers)  with 
a  currently  valid  certificate  of 
conformity  for  at  least  one  family  in  a 
given  model  year. 

Clean  Air  Act  means  the  Clean  Air 
Act,  as  amended,  42  U.S.C.  7401-7671q. 

Date  of  manufacture  means  one  of  the 
following: 

(1)  For  engines,  the  date  on  which  the 
crankshaft  is  installed  in  an  engine 
block,  with  the  following  exceptions: 

(1)  For  engines  produced  by  secondary 
engine  manufacturers  under  §  1068.262, 
date  of  manufacture  means  the  date  the 
engine  is  received  from  the  original 
engine  manufacturer.  You  may  assign  an 
earlier  date  up  to  30  days  before  you 
received  the  engine,  but  not  before  the 
crankshaft  was  installed.  You  may  not 
assign  an  earlier  date  if  you  cannot 
demonstrate  the  date  the  crankshaft  was 
installed. 

(ii)  Manufacturers  may  assign  a  date 
of  manufacture  at  a  point  in  the 
assembly  process  later  than  the  date 
otherwise  specified  under  this 
definition.  For  example,  a  manufacturer 
may  use  the  build  date  printed  on  the 
label  or  stamped  on  the  engine  as  the 
date  of  manufacture. 

(2)  For  equipment,  the  date  on  which 
the  engine  is  installed,  unless  otherwise 
specified  in  the  standard-setting  part. 
Manufacturers  may  alternatively  assign 
a  date  of  manufacture  later  in  the 
assembly  process. 

Days  means  calendar  days,  including 
weekends  and  holidays. 

Defeat  device  has  the  meaning  given 
in  the  standard-setting  part. 

Designated  Compliance  Officer  means 
the  Manager,  Heavy-Duty  and  Nonroad 
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Engine  Group  (6405-J),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  Washington,  DC 
20460^ 

Designated  Enforcement  Officer 
means  the  Director,  Air  Enforcement 
Division  (2242A),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW., Washington,  DC  20460. 

Engine  means  an  engine  block  with  an 
installed  crankshaft.  The  term  engine 
does  not  include  engine  blocks  without 
an  installed  crankshaft,  nor  does  it 
include  any  assembly  of  engine 
components  that  does  not  include  the 
engine  block.  (Note:  For  purposes  of  this 
definition,  any  component  that  is  the 
primary  means  of  converting  an  engine’s 
energy  into  usable  work  is  considered  a 
crankshaft,  whether  or  not  it  is  known 
commercially  as  a  crankshaft.)  This 
includes  complete  and  partially 
complete  engines  as  follows: 

(1)  A  complete  engine  is  a  fully 
assembled  engine  in  its  final 
configuration.  In  the  case  of  equipment- 
based  standards,  an  engine  is  not 
considered  complete  until  it  is  installed 
in  the  equipment,  even  if  the  engine 
itself  is  fully  assembled. 

(2)  A  partially  complete  engine  is  an 
engine  that  is  not  fully  assembled  or  is 
not  in  its  final  configuration.  Except 
where  we  specify  otherwise  in  this  part 
or  the  standard-setting  part,  partially 
complete  engines  are  subject  to  the  same 
standards  and  requirements  as  complete 
engines.  The  following  would  be 
considered  examples  of  partially 
complete  engines: 

(i)  An  engine  that  is  missing  certain 
emission-related  components. 

(ii)  A  new  engine  that  was  originally 
assembled  as  a  motor-vehicle  engine 
that  will  be  recalibrated  for  use  as  a 
nonroad  engine. 

(iii)  A  new  engine  that  was  originally 
assembled  as  a  land-based  engine  that 
will  be  modified  for  use  as  a  marine 
propulsion  engine. 

(iv)  A  short  block  consisting  of  a 
crankshaft  and  other  engine  components 
connected  to  the  engine  block,  but 
missing  the  head  assembly. 

(v)  A  long  block  consisting  of  all 
engine  components  except  the  fuel 
system  and  an  intake  manifold. 

(vi)  In  the  case  of  equipment-based 
standards,  a  fully  functioning  engine 
that  is  not  yet  installed  in  the 
equipment.  For  example,  a  fully 
functioning  engine  that  will  be  installed 
in  an  off-highway  motorcycle  or  a 
locomotive  is  considered  partially 
complete  until  it  is  installed  in  the 
equipment. 

Engine-based  standard  means  an 
emission  standard  expressed  in  units  of 
grams  of  pollutant  per  kilowatt-hour 


that  applies  to  the  engine.  Emission 
standards  are  either  engine-based  or 
equipment-based.  Note  that  engines  may 
be  subject  to  additional  standards  such 
as  smoke  standards. 

Engine-based  test  means  an  emission 
test  intended  to  measure  emissions  in 
units  of  grams  of  pollutant  per  kilowatt- 
hour,  without  regard  to  whether  the 
standard  applies  to  the  engine  or 
equipment.  Note  that  some  products 
that  are  subject  to  engine-based  testing 
are  subject  to  additional  test 
requirements  such  as  for  smoke. 

Engine/equipment  and  engines/ 
equipment  mean  engine(s)  and/or 
equipment  depending  on  the  context. 
Specifically  these  terms  mean  the 
following: 

(1)  Engine(s)  when  only  engine-based 
standards  apply. 

(2)  Engine(s)  for  testing  issues  when 
engine-based  testing  applies. 

(3)  Engine(s)  and  equipment  when 
both  engine-based  and  equipment-based 
standards  apply. 

(4)  Equipment  when  only  equipment- 
based  standards  apply. 

(5)  Equipment  for  testing  issues  when 
equipment-based  testing  applies. 

Equipment  means  one  of  the 
following  things: 

(1)  Any  vehicle,  vessel,  or  other  type 
of  equipment  that  is  subject  to  the 
requirements  of  this  part  or  that  uses  an 
engine  that  is  subject  to  the 
requirements  of  this  part.  An  installed 
engine  is  part  of  the  equipment. 

(2)  Fuel-system  components  that  are 
subject  to  an  equipment-based  standard 
under  this  chapter.  Installed  fuel-system 
components  are  part  of  the  engine. 

Equipment-based  standard  means  an 
emission  standard  that  applies  to  the 
equipment  in  which  an  engine  is  used 
or  to  fuel-system  components  associated 
with  an  engine,  without  regard  to  how 
the  emissions  are  measured.  If 
equipment-based  standards  apply,  we 
require  that  the  equipment  or  fuel- 
system  components  be  certified  rather 
than  just  the  engine.  Emission  standards 
are  either  engine-based  or  equipment- 
based.  For  example,  recreational 
vehicles  we  regulate  under  40  CFR  part 
1051  are  subject  to  equipment-based 
standards  even  if  emission 
measurements  are  based  on  engine 
operation  alone. 

Exempted  means  relating  to  engines/ 
equipment  that  are  not  required  to  meet 
otherwise  applicable  standards. 
Exempted  engines/equipment  must 
conform  to  regulatory  conditions 
specified  for  an  exemption  in  this  part 
1068  or  in  the  standard-setting  part. 
Exempted  engines/equipment  are 
deemed  to  be  “subject  to”  the  standards 
of  the  standard-setting  part  even  though 


they  are  not  required  to  comply  with  the 
otherwise  applicable  requirements. 
Engines/equipment  exempted  with 
respect  to  a  certain  tier  of  standards  may 
be  required  to  comply  with  an  earlier 
tier  of  standards  as  a  condition  of  the 
exemption;  for  example,  engines 
exempted  with  respect  to  Tier  3 
standards  may  be  required  to  comply 
with  Tier  1  or  Tier  2  standards. 

Family  means  engine  family  or 
emission  family,  as  applicable  under  the 
standard-setting  part. 

Final  deteriorated  test  result  has  the 
meaning  given  in  the  standard-setting 
part.  If  it  is  not  defined  in  the  standard¬ 
setting  part,  it  means  the  emission  level 
that  results  from  applying  all 
appropriate  adjustments  (such  as 
deterioration  factors)  to  the  measured 
emission  result  of  the  emission-data 
engine. 

Good  engineering  judgment  means 
judgments  made  consistent  with 
generally  accepted  scientific  and 
engineering  principles  and  all  available 
relevant  information. 

Manufacturer  has  the  meaning  given 
in  section  216(1)  of  the  Clean  Air  Act 
(42  U.S.C.  7550(1)).  In  general,  this  term 
includes  any  person  .who  manufactures 
an  engine  or  piece  of  equipment  for  sale 
in  the  United  States  or  otherwise 
introduces  a  new  engine  or  piece  of 
equipment  into  U.S.  commerce.  This 
includes  importers  that  import  new 
engines  or  new  equipment  into  the 
United  States  for  resale.  It  also  includes 
secondary  engine  manufacturers. 

Model  year  has  the  meaning  given  in 
the  standard-setting  part.  Unless  the 
standard-setting  part  specifies 
otherwise,  model  year  for  individual 
engines/equipment  is  based  on  the  date 
of  manufacture  or  a  later  stage  in  the 
assembly  process  determined  by  the 
manufacturer,  subject  to  the  limitations 
described  in  §§  1068.103  and  1068.360. 
The  model  year  of  a  new  engine  that  is 
neither  certified  nor  exempt  is  deemed 
to  be  the  calendar  year  in  which  it  is 
sold,  offered  for  sale,  imported,  or 
delivered  or  otherwise  introduced  into 
U.S.  commerce. 

Motor  vehicle  has  the  meaning  given 
in  40  CFR  85.1703(a). 

New  has  the  meaning  we  give  it  in  the 
standard-setting  part. 

Nonroad  engine  means: 

(1)  Except  as  discussed  in  paragraph 
(2)  of  this  definition,  a  nonroad  engine 
is  an  internal  combustion  engine  that 
meets  any  of  the  following  criteria: 

(i)  It  is  (or  will  be)  used  in  or  on  a 
piece  of  equipment  that  is  self-propelled 
or  serves  a  dual  purpose  by  both 
propelling  itself  and  performing  another 
function  (such  as  garden  tractors,  off- 
highway  mobile  cranes  and  bulldozers). 
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(ii)  It  is  (or  will  be)  used  in  or  on  a 
piece  of  equipment  that  is  intended  to 
be  propelled  while  performing  its 
function  (such  as  lawnmowers  and 
string  trimmers). 

(iii)  By  itself  or  in  or  on  a  piece  of 
equipment,  it  is  portable  or 
transportable,  meaning  designed  to  be 
and  capable  of  being  carried  or  moved 
from  one  location  to  another.  Indicia  of 
transportability  include,  but  are  not 
limited  to,  wheels,  skids,  carrying 
handles,  dolly,  trailer,  or  platform. 

(2)  An  internal  combustion  engine  is 
not  a  nonroad  engine  if  it  meets  any  of 
the  following  criteria: 

(i)  The  engine  is  used  to  propel  a 
motor  vehicle,  an  aircraft,  or  equipment 
used  solely  for  competition. 

(ii)  The  engine  is  regulated  under  40 
CFR  part  60,  (or  otherwise  regulated  by 
a  federal  New  Source  Performance 
Standard  promulgated  under  section 
111  of  the  Clean  Air  Act  (42  U.S.C. 
7411)). 

(iii)  The  engine  otherwise  included  in 
paragraph  (l)(iii)  of  this  definition 
remains  or  will  remain  at  a  location  for 
more  than  12  consecutive  months  or  a 
shorter  period  of  time  for  an  engine 
located  at  a  seasonal  source.  A  location 
is  any  single  site  at  a  building,  structure, 
facility,  or  installation.  Any  engine  (or 
engines)  that  replaces  an  engine  at  a 
location  and  that  is  intended  to  perform 
the  same  or  similar  function  as  the 
engine  replaced  will  be  included  in 
calculating  the  consecutive  time  period. 
An  engine  located  at  a  seasonal  source 
is  an  engine  that  remains  at  a  seasonal 
source  during  the  full  annual  operating 
period  of  the  seasonal  source.  A 
seasonal  source  is  a  stationary  source 
that  remains  in  a  single  location  on  a 
permanent  basis  (i.e.,  at  least  two  years) 
and  that  operates  at  that  single  location 
approximately  three  months  (or  more) 
each  year.  See  §  1068.31  for  provisions 
that  apply  if  the  engine  is  removed  from 
the  location. 

Operating  hours  means: 

(1)  For  engine  and  equipment  storage 
areas  or  facilities,  times  during  which 
people  other  than  custodians  and 
security  personnel  are  at  work  near,  and 
can  access,  a  storage  area  or  facility. 

(2)  For  other  areas  or  facilities,  times 
during  which  an  assembly  line  operates 
or  any  of  the  following  activities  occurs: 

(i)  Testing,  maintenance,  or  service 
accumulation. 

(ii)  Production  or  compilation  of 
records. 

(iii)  Certification  testing. 

(iv)  Translation  of  designs  from  the 
test  stage  to  the  production  stage. 

(v)  Engine  or  equipment  manufacture 
or  assembly. 


Piece  of  equipment  means  any 
vehicle,  vessel,  locomotive,  aircraft,  or 
other  type  of  equipment  using  engines 
to  which  this  part  applies. 

Placed  into  service  means  used  for  its 
intended  purpose. 

Reasonable  technical  basis  means 
information  that  would  lead  a  person 
familiar  with  engine  design  and 
function  to  reasonably  believe  a 
conclusion  related  to  compliance  with 
the  requirements  of  this  part.  For 
example,  it  would  be  reasonable  to 
believe  that  parts  performing  the  same 
function  as  the  original  parts  (and  to  the 
same  degree)  would  control  emissions 
to  the  same  degree  as  the  original  parts. 

Relating  to  as  used  in  this  section 
means  relating  to  something  in  a 
specific,  direct  manner.  This  expression 
is  used  in  this  section  only  to  define 
terms  as  adjectives  and  not  to  broaden 
the  meaning  of  the  terms. 

Replacement  engine  means  an  engine 
exempted  as  a  replacement  engine 
under  §  1068.240. 

Revoke  means  to  terminate  the 
certificate  or  an  exemption  for  a  family. 

If  we  revoke  a  certificate  or  exemption, 
you  must  apply  for  a  new  certificate  or 
exemption  before  continuing  to 
introduce  the  affected  engines/ 
equipment  into  U.S.  commerce.  This 
does  not  apply  to  engines/equipment 
you  no  longer  possess. 

Secondary'  engine  manufacturer 
means  anyone  who  produces  a  new 
engine  by  modifying  a  complete  or 
partially  complete  engine  that  was  made 
by  a  different  company.  For  the  purpose 
of  this  definition,  “modifying”  does  not 
include  making  changes  that  do  not 
remove  an  engine  from  its  original 
certified  configuration.  Secondary 
engine  manufacturing  includes,  for 
example,  converting  automotive  engines 
for  use  in  industrial  applications,  or 
land-based  engines  for  use  in  marine 
applications.  This  applies  whether  it 
involves  a  complete  or  partially 
complete  engine  and  whether  the  engine 
was  previously  certified  to  emission 
standards  or  not.  Manufacturers 
controlled  by  the  manufacturer  of  the 
base  engine  (or  by  an  entity  that  also 
controls  the  manufacturer  of  the  base 
engine)  are  not  secondary  engine 
manufacturers;  rather,  both  entities  are 
considered  to  be  one  manufacturer  for 
purposes  of  this  part.  This  definition 
applies  equally  to  equipment 
manufacturers  that  modify  engines. 
Also,  equipment  manufacturers  that 
certify  to  equipment-based  standards 
using  engines  produced  by  another 
company  are  deemed  to  be  secondary 
engine  manufacturers.  Companies 
importing  complete  engines  into  the 
United  States  are  not  secondary  engine 


manufacturers  regardless  of  the 
procedures  and  relationships  between 
companies  for  assembling  the  engines. 

Small  business  means  either  of  the 
following: 

(1)  A  company  that  qualifies  under 
the  standard-setting  part  for  special 
provisions  for  small  businesses  or  small- 
volume  manufacturers. 

(2)  A  company  that  qualifies  as  a 
small  business  under  the  regulations 
adopted  by  the  Small  Business 
Administration  at  13  CFR  121.201  if  the 
standard-setting  part  does  not  establish 
such  qualifying  criteria. 

Standard-setting  part  means  a  part  in 
the  Code  of  Federal  Regulations  that 
defines  emission  standards  for  a 
particular  engine  and/or  piece  of 
equipment  (see  §  1068.1(a)).  For 
example,  the  standard-setting  part  for 
marine  spark-ignition  engines  is  40  CFR 
part  1045.  For  provisions  related  to 
evaporative  emissions,  the  standard- 
setting  part  may  be  40  CFR  part  1060, 
as  specified  in  40  CFR  1060.1. 

Suspend  means  to  temporarily 
discontinue  the  certificate  or  an 
exemption  for  a  family.  If  we  suspend 
a  certificate,  you  may  not  introduce  into 
U.S.  commerce  engines/equipment  from 
that  family  unless  we  reinstate  the 
certificate  or  approve  a  new  one.  If  we 
suspend  an  exemption,  you  may  not 
introduce  into  U.S.  commerce  engines/ 
equipment  that  were  previously  covered 
by  the  exemption  unless  we  reinstate 
the  exemption. 

Ultimate  purchaser  means  the  first 
person  who  in  good  faith  purchases  a 
new  nonroad  engine  or  new  piece  of 
equipment  for  purposes  other  than 
resale. 

United  States  means  the  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  American  Samoa,  and 
the  U.S.  Virgin  Islands. 

U.S.-directed  production  volume 
means  the  number  of  engine/ equipment 
units,  subject  to  the  requirements  of  this 
part,  produced  by  a  manufacturer  for 
which  the  manufacturer  has  a 
reasonable  assurance  that  sale  was  or 
will  be  made  to  ultimate  purchasers  in 
the  United  States. 

Void  means  to  invalidate  a  certificate 
or  an  exemption  ab  initio.  If  we  void  a 
certificate,  all  the  engines/equipment 
introduced  into  U.S.  commerce  under 
that  family  for  that  model  year  are 
considered  noncompliant,  and  you  are 
liable  for  all  engines/equipment 
introduced  into  U.S.  commerce  under 
the  certificate  and  may  face  civil  or 
criminal  penalties  or  both.  This  applies 
equally  to  all  engines/equipment  in  the 
family,  including  engines/equipment 
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introduced  into  U.S.  commerce  before 
we  voided  the  certificate.  If  we  void  an 
exemption,  all  the  engines/equipment 
introduced  into  U.S.  commerce  under 
that  exemption  are  considered 
uncertified  (or  nonconforming),  and  you 
are  liable  for  engines/equipment 
introduced  into  U.S.  commerce  under 
the  exemption  and  may  face  civil  or 
criminal  penalties  or  both.  You  may  not 
introduce  into  U.S.  commerce  any 
additional  engines/equipment  using  the 
voided  exemption. 

Voluntary  emission  recall  means  a 
repair,  adjustment,  or  modification 
program  voluntarily  initiated  and 
conducted  by  a  manufacturer  to  remedy 
any  emission-related  defect  for  which 
engine  owners  have  been  notified. 

We  ( us,  our)  means  the  Administrator 
of  the  Environmental  Protection  Agency 
and  any  authorized  representatives. 

§  1 068.31  What  provisions  apply  to 
nonroad  or  stationary  engines  that  change 
their  status? 

This  section  specifies  the  provisions 
that  apply  when  an  engine  previously 
used  in  a  nonroad  application  is 
subsequently  used  in  an  application 
other  than  a  nonroad  application,  or 
when  an  engine  previously  used  in  a 
stationary  application  (i.e.,  an  engine 
that  was  not  used  as  a  nonroad  engine 
and  that  was  not  used  to  propel  a  motor 
vehicle,  an  aircraft,  or  equipment  used 
solely  for  competition)  is  moved. 

(a)  Changing  the  status  of  a  stationary 
engine  to  be  a  new  nonroad  engine  as 
described  in  paragraph  (b)  of  this 
section  is  a  violation  of  §  1068.101(a)(1) 
or  (b)(3)  unless  the  engine  has  been 
certified  to  be  compliant  with  all 
requirements  of  this  chapter  that  apply 
to  new  nonroad  engines  of  the  same 
type  (for  example,  a  compression- 
ignition  engine  rated  at  40  kW)  and 
model  year,  and  is  in  its  certified 
configuration.  Note  that  the  definitions 
of  “model  year”  in  the  standard-setting 
parts  generally  identify  the  engine’s 
original  date  of  manufacture  as  the  basis 
for  determining  which  standards  apply 
if  it  becomes  a  nonroad  engine  after  it 

is  no  longer  new.  For  example,  see  40 
CFR  1039.801  and  1048.801. 

(b)  A  stationary  engine  becomes  a  new 
nonroad  engine  if — 

(1)  It  is  used  in  an  application  that 
meets  the  criteria  specified  in 
paragraphs  (l)(i)  or  (ii)  in  the  definition 
of  “nonroad  engine”  in  §1068.30. 

(2)  It  meets  the  criteria  specified  in 
paragraph  (l)(iii)  of  the  definition  of 
“nonroad  engine”  in  §  1068.30  and  is 
moved  so  that  it  fails  to  meet  (or  no 
longer  meets)  the  criteria  specified  in 
paragraph  (2)(iii)  in  the  definition  of 
“nonroad  engine”  in  §  1068.30. 


(c)  A  stationary  engine  does  not 
become  a  new  nonroad  engine  if  it  is 
moved  but  continues  to  meet  the  criteria 
specified  in  paragraph  (2)(iii)  in  the 
definition  of  “nonroad  engine”  in 

§  1068.30  in  its  new  location.  For 
example,  a  transportable  engine  that  is 
used  in  a  single  specific  location  for  18 
months  and  is  later  moved  to  a  second 
specific  location  where  it  will  remain 
for  at  least  12  months  is  considered  to 
be  a  stationary  engine  in  both  locations. 
Note  that  for  engines  that  are  neither 
portable  nor  transportable  in  actual  use, 
the  residence-time  restrictions  in  the 
definition  of  “nonroad  engine” 
generally  do  not  apply. 

(d)  Changing  the  status  of  a  nonroad 
engine  to  be  a  new  stationary  engine  as 
described  in  paragraph  (e)  of  this 
section  is  a  violation  of  §  1068.101(a)(1) 
unless  the  engine  complies  with  all  the 
requirements  of  this  chapter  for  new 
stationary  engines  of  the  same  type  (for 
example,  a  compression-ignition  engine 
rated  at  40  kW)  and  model  year.  For  a 
new  stationary  engine  that  is  required  to 
be  certified  under  40  CFR  part  60,  the 
engine  must  have  been  certified  to  be 
compliant  with  all  the  requirements  that 
apply  to  new  stationary  engines  of  the 
same  type  and  model  year,  and  must  be 
in  its  certified  configuration. 

(e)  A  nonroad  engine  ceases  to  be  a 
nonroad  engine  and  becomes  a  new 
stationary  engine  if — 

(1)  At  any  time,  it  meets  the  criteria 
specified  in  paragraph  (2)(iii)  in  the 
definition  of  “nonroad  engine”  in 

§  1068.30.  For  example,  a  portable 
generator  engine  ceases  to  be  a  nonroad 
engine  if  it  is  used  or  will  be  used  in 
a  single  specific  location  for  12  months 
or  longer.  If  we  determine  that  an  engine 
will  be  or  has  been  used  in  a  single 
specific  location  for  12  months  or 
longer,  it  ceased  to  be  a  nonroad  engine 
when  it  was  placed  in  that  location. 

(2)  It  is  otherwise  regulated  by  a 
federal  New  Source  Performance 
Standard  promulgated  under  section 
111  of  the  Clean  Air  Act  (42  U.S.C. 
7411). 

(f)  A  nonroad  engine  ceases  to  be  a 
nonroad  engine  if  it  is  used  to  propel  a 
motor  vehicle,  an  aircraft,  or  equipment 
used  solely  for  competition.  See  40  CFR 
part  86  for  requirements  applicable  to 
motor  vehicles  and  motor  vehicle 
engines.  See  40  CFR  part  87  for 
requirements  applicable  to  aircraft  and 
aircraft  engines.  See  §  1068.235  for 
requirements  applicable  to  equipment 
used  solely  for  competition. 

§  1 068.35  What  symbols,  acronyms,  and 
abbreviations  does  this  part  use? 

The  following  symbols,  acronyms, 
and  abbreviations  apply  to  this  part: 


$  U.S.  dollars. 

CFR  Code  of  Federal  Regulations, 
disp  engine  displacement. 

EPA  Environmental  Protection 
Agency. 
kW  kilowatt. 

L/cyl  liters  per  cylinder. 

NARA  National  Archives  and  Records 
Administration. 

NOx  Oxides  of  nitrogen. 

SAE  Society  of  Automotive  Engineers. 
SEA  selective  enforcement  audit. 

U.S.  United  States. 

U.S.C.  United  States  Code. 

§  1 068.40  What  special  provisions  apply 
for  implementing  technical  amendments? 

During  the  12  months  following  the 
effective  date  of  any  change  in  the 
provisions  of  this  part,  you  may  ask  to 
apply  the  previously  applicable 
provisions.  We  will  generally  approve 
your  request  if  you  can  demonstrate  that 
it  would  be  impractical  to  comply  with 
the  new  requirements.  We  may  consider 
the  potential  for  adverse  environmental 
impacts  in  our  decision.  Similarly,  in 
unusual  circumstances,  you  may  ask  for 
relief  under  this  section  from  new 
requirements  that  apply  under  the 
standard-setting  part. 

§  1068.45  General  labeling  provisions. 

The  provisions  of  this  part  and  the 
standard-setting  part  include  a  variety  of 
labeling  requirements.  The  following 
general  provisions  apply: 

(a)  Permanent  labels.  Where  we 
specify  that  you  apply  a  permanent 
label,  you  must  meet  the  following 
requirements  unless  the  standard-setting 
part  includes  other  specific  label 
requirements: 

(1)  Attach  the  label  so  no  one  can 
remove  it  without  destroying  or 
defacing  it. 

(2)  Make  sure  it  is  durable  and 
readable  for  the  engine/equipment’s 
entire  life. 

(3)  Secure  it  to  a  part  of  the  engine/ 
equipment  needed  for  normal  operation 
and  not  normally  requiring  replacement. 

(4)  Write  it  in  English. 

(5)  Make  the  labels  readily  visible  to 
the  average  person  after  all  installation 
and  assembly  are  complete. 

(b)  Removable  labels.  Where  we 
specify  that  you  apply  a  removable 
label,  it  must  meet  the  following 
conditions: 

(1)  You  must  attach  the  label  in  a  way 
that  does  not  allow  it  to  be  separated 
from  the  engine/equipment  without  a 
deliberate  effort.  Note  that  for 
exemptions  requiring. removable  labels, 
the  exemption  no  longer  applies  once 
the  label  is  separated  from  the  engine/ 
equipment. 

„  (2)  The  label  must  be  durable  and 
readable  throughout  the  period  of  its 
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intended  purpose.  This  period  generally 
includes  all  distribution  in  U.S. 
commerce  during  which  the  exemption 
applies. 

(3)  Except  as  specified  in  paragraph 

(c)  of  this  section,  the  label  must  be 
attached  directly  to  the  engine/ 
equipment  in  a  visible  location.  We 
consider  a  tag  that  meets  the  specified 
requirements  to  be  an  attached  label. 

(c)  Labels  on  packaging.  This  part  or 
the  standard-setting  part  may  in  certain 
cases  allow  you  to  label  the  packaging 
if  you  ship  engines/equipment  packaged 
together  instead  of  applying  a  removable 
label  to  engines/equipment 
individually.  For  example,  this  may 
involve  packaging  engines  together  by 
attaching  them  to  a  rack,  binding  them 
together  on  a  pallet,  or  enclosing  them 
in  a  box.  The  provisions  of  this 
paragraph  (c)  also  apply  for  engines/ 
equipment  boxed  individually  where 
you  do  not  apply  labels  directly  to  the 
engines/equipment.  The  following 
provisions  apply  if  you  label  the 
packaging  instead  of  labeling  engines/ 
equipment  individually: 

(1)  You  may  use  the  provisions  of  this 
paragraph  (c)  only  if  all  the  engines/ 
equipment  packaged  together  need  the 
same  label. 

(2)  You  must  place  the  label  on  the 
package  in  a  readily  visible  location. 
This  may  require  labeling  the  package  in 
multiple  locations. 

(3)  You  must  package  the  engines/ 
equipment  such  that  the  labels  will  not 
be  separated  from  the  engines/ 
equipment  or  otherwise  become 


unreadable  throughout  the  period  that 
the  label  applies.  For  example,  labels 
required  for  shipping  engines  to  a 
secondary  engine  manufacturer  under 
§  1068.262  must  remain  attached  and 
readable  until  they  reach  the  secondary 
engine  manufacturer.  Similarly, 
removable  labels  specified  in  §  1068.240 
for  replacement  engines  must  remain 
attached  and  readable  until  they  reach 
the  point  of  final  installation. 

(4)  You  are  in  violation  of 
§  1068.101  (a)(1)  if  such  engines/ 
equipment  are  removed  from  the 
package  or  are  otherwise  separated  from 
the  label  before  reaching  the  point  at 
which  the  label  is  no  longer  needed. 

(d)  Temporary  consumer  labels. 

Where  we  specify  that  you  apply 
temporary  consumer  labels  (including 
tags),  each  label  must  meet  the 
following  conditions: 

(1)  You  must  attach  the  label  in  a  way 
that  does  not  allow  it  to  be  separated 
from  the  engine/equipment  without  a 
deliberate  effort. 

(2)  The  label  must  be  sufficiently 
durable  to  be  readable  until  it  reaches 
the  ultimate  purchaser. 

(3)  The  label  must  be  attached  directly 
to  the  engine/equipment  in  a  visible 
location. 

(e)  Prohibitions  against  removing 
labels.  Removing  permanent  labels  may 
be  a  violation  of  §  1068.101(b)(7). 
Removing  temporary  or  removable 
labels  prematurely  may  also  be  a 
violation  of  §  1068.101(b)(7). 

(f)  Identifying  emission  control 
systems.  If  the  standard-setting  part 

Table  1  to  §1068.95— SAE  Materials 


specifies  that  you  use  standardized 
terms  and  abbreviations  to  identify 
emission  control  systems,  use  terms  and 
abbreviations  consistent  with  SAE  J1930 
(incorporated  by  reference  in  §  1068.95). 

§  1068.95  What  materials  does  this  part 
reference? 

Documents  listed  in  this  section  have 
been  incorporated  by  reference  into  this 
part.  The  Director  of  the  Federal 
Register  approved  the  incorporation  by 
reference  as  prescribed  in  5  U.S.C. 

552(a)  and  1  CFR  part  51.  Anyone  may 
inspect  copies  at  the  U.S.  EPA,  Air  and 
Radiation  Docket  and  Information 
Center,  1301  Constitution  Ave.,  NW., 
Room  B102,  EPA  West  Building, 
Washington,  DC  20460  or  at  the 
National  Archives  and  Records 
Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030, 
or  go  to:  http://www.archives.gov/ 
federal_register/ 
code_of_federa!_regulations/ 
ibr_locations.html. 

(a)  SAE  material.  Table  1  to  this 
section  lists  material  from  the  Society  of 
Automotive  Engineers  that  we  have 
incorporated  by  reference.  The  first 
column  lists  the  number  and  name  of 
the  material.  The  second  column  lists 
the  sections  of  this  part  where  we 
reference  it.  Anyone  may  purchase 
copies  of  these  materials  from  the 
Society  of  Automotive  Engineers,  400 
Commonwealth  Drive,  Warrendale,  PA 
15096  or  http://www.sae.org.  Table  1 
follows: 


Document  number  and  name 

Part  1068 
reference 

SAE  J1930,  Electrical/Electronic  Systems  Diagnostic  Terms,  Definitions,  Abbreviations,  and  Acronyms,  revised  April  2002  . 

1068.95 

(b)  [Reserved] 

Subpart  B— Prohibited  Actions  and 
Related  Requirements 

§  1 068.1 01  What  general  actions  does  this 
regulation  prohibit? 

This  section  specifies  actions  that  are 
prohibited  and  the  maximum  civil 
penalties  that  we  can  assess  for  each 
violation  in  accordance  with  42  U.S.C. 
7522  and  7524.  The  maximum  penalty 
values  listed  in  paragraphs  (a)  and  (b)  of 
this  section  are  shown  for  calendar  year 
2004.  As  described  in  paragraph  (e)  of 
this  section,  maximum  penalty  limits 
for  later  years  are  set  forth  in  40  CFR 
part  19. 

(a)  The  following  prohibitions  and 
requirements  apply  to  manufacturers  of 


new  engines,  manufacturers  of 
equipment  containing  these  engines, 
and  manufacturers  of  new  equipment, 
except  as  described  in  subparts  C  and  D 
of  this  part: 

(1)  Introduction  into  commerce.  You 
may  not  sell,  offer  for  sale,  or  introduce 
or  deliver  into  commerce  in  the  United 
States  or  import  into  the  United  States 
any  new  engine/equipment  after 
emission  standards  take  effect  for  the 
engine/equipment,  unless  it  is  covered 
by  a  valid  certificate  of  conformity  for 
its  model  year  and  has  the  required 
label  or  tag.  Y ou  also  may  not  take  any 
of  the  actions  listed  in  the  previous 
sentence  with  respect  to  any  equipment 
containing  an  engine  subject  to  this 
part’s  provisions  unless  the  engine  is 
covered  by  a  valid  certificate  of 


conformity  for  its  model  year  and  has 
the  required  engine  label  or  tag.  We  may 
assess  a  civil  penalty  up  to  $32,500  for 
each  engine  or  piece  of  equipment  in 
violation. 

(i)  For  purposes  of  this  paragraph 
(a)(1),  a  valid  certificate  of  conformity  is 
one  that  applies  for  the  same  model  year 
as  the  model  year  of  the  equipment 
(except  as  allowed  by  §  1068.105(a)), 
covers  the  appropriate  category  of 
engines/equipment  (such  as  locomotive 
or  Marine  SI),  and  conforms  to  all 
requirements  specified  for  equipment  in 
the  standard-setting  part.  Engines/ 
equipment  are  considered  not  covered 
by  a  certificate  unless  they  are  in  a 
configuration  described  in  the 
application  for  certification. 
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(ii)  The  requirements  of  this 
paragraph  (a)(1)  also  cover  new  engines 
you  produce  to  replace  an  older  engine 
in  a  piece  of  equipment,  unless  the 
engine  qualifies  for  the  replacement- 
engine  exemption  in  §  1068.240. 

(iii)  For  engines  used  in  equipment 
subject  to  equipment-based  standards, 
you  may  not  sell,  offer  for  sale,  or 
introduce  or  deliver  into  commerce  in 
the  United  States  or  import  into  the 
United  States  any  new  engine  unless  it 
is  covered  by  a  valid  certificate  of 
conformity  for  its  model  year  and  has 
the  required  label  or  tag.  See  the 
standard-setting  part  for  more 
information  about  how  this  prohibition 
applies. 

(2)  Reporting  and  recordkeeping.  This 
chapter  requires  you  to  record  certain 
types  of  information  to  show  that  you 
meet  our  standards.  You  must  comply 
with  these  requirements  to  make  and 
maintain  required  records  (including 
those  described  in  §  1068.501).  You  may 
not  deny  us  access  to  your  records  or 
the  ability  to  copy  your  records  if  we 
have  the  authority  to  see  or  copy  them. 
Also,  you  must  give  us  complete  and 
accurate  reports  and  information 
without  delay  as  required  under  this 
chapter.  Failure  to  comply  with  the 
requirements  of  this  paragraph  is 
prohibited.  We  may  assess  a  civil 
penalty  up  to  $32,500  for  each  day  you 
are  in  violation.  In  addition,  knowingly 
submitting  false  information  is  a 
violation  of  18  U.S.C.  1001,  which  may 
involve  criminal  penalties  and  up  to 
five  years  imprisonment. 

(3)  Testing  and  access  to  facilities. 
You  may  not  keep  us  from  entering  your 
facility  to  test  engines/equipment  or 
inspect  if  we  are  authorized  to  do  so. 
Also,  you  must  perform  the  tests  we 
require  (or  have  the  tests  done  for  you). 
Failure  to  perform  this  testing  is 
prohibited.  We  may  assess  a  civil 
penalty  up  to  $32,500  for  each  day  you 
are  in  violation. 

(b)  The  following  prohibitions  apply 
to  everyone  with  respect  to  the  engines 
and  equipment  to  which  this  part 
applies: 

(1)  Tampering.  You  may  not  remove 
or  render  inoperative  any  device  or 
element  of  design  installed  on  or  in 
engines/equipment  in  compliance  with 
the  regulations  prior  to  its  sale  and 
delivery  to  the  ultimate  purchaser.  You 
also  may  not  knowingly  remove  or 
render  inoperative  any  such  device  or 
element  of  design  after  such  sale  and 
delivery  to  the  ultimate  purchaser.  This 
includes,  for  example,  operating  an 
engine  without  a  supply  of  appropriate 
quality  urea  if  the  emissions  control 
system  relies  on  urea  to  reduce  NOx 
emissions  or  the  use  of  incorrect  fuel  or 


engine  oil  that  renders  the  emissions 
control  system  inoperative.  Section 
1068.120  describes  how  this  applies  to 
rebuilding  engines.  See  the  standard- 
setting  part,  which  may  include 
additional  provisions  regarding  actions 
prohibited  by  this  requirement.  For  a 
manufacturer  or  dealer,  we  may  assess 
a  civil  penalty  up  to  $32,500  for  each 
engine  or  piece  of  equipment  in 
violation.  For  anyone  else,  we  may 
assess  a  civil  penalty  up  to  $2,750  for 
each  day  an  engine  or  piece  of 
equipment  is  operated  in  violation.  This 
prohibition  does  not  apply  in  any  of  the 
following  situations: 

(1)  You  need  to  repair  the  engine/ 
equipment  and  you  restore  it  to  proper 
functioning  when  the  repair  is 
complete. 

(ii)  You  need  to  modify  the  engine/ 
equipment  to  respond  to  a  temporary 
emergency  and  you  restore  it  to  proper 
functioning  as  soon  as  possible. 

(iii)  You  modify  new  engines/ 
equipment  that  another  manufacturer 
has  already  certified  to  meet  emission 
standards  and  recertify  them  under  your 
own  family.  In  this  case  you  must  tell 
the  original  manufacturer  not  to  include 
the  modified  engines/equipment  in  the 
original  family. 

(2)  Defeat  devices.  You  may  not 
knowingly  manufacture,  sell,  offer  to 
sell,  or  install,  any  part  that  bypasses, 
impairs,  defeats,  or  disables  the  control 
of  emissions  of  any  regulated  pollutant, 
except  as  explicitly  allowed  by  the 
standard-setting  part.  We  may  assess  a 
civil  penalty  up  to  $2,750  for  each  part 
in  violation. 

(3)  Stationary  engines.  For  an  engine 
that  is  excluded  from  any  requirements 
of  this  chapter  because  it  is  a  stationary 
engine,  you  may  not  move  it  or  install 
it  in  any  mobile  equipment  except  as 
allowed  by  the  provisions  of  this 
chapter.  You  may  not  circumvent  or 
attempt  to  circumvent  the  residence¬ 
time  requirements  of  paragraph  (2)(iii) 
of  the  nonroad  engine  definition  in 

§  1068.30.  Anyone  violating  this 
paragraph  (b)(3)  is  deemed  to  be  a 
manufacturer  in  violation  of  paragraph 
(a)(1)  of  this  section.  We  may  assess  a 
civil  penalty  up  to  $32,500  for  each  day 
you  are  in  violation. 

(4)  Competition  engines/equipment. 
For  uncertified  engines/equipment  that 
are  excluded  or  exempted  from  any 
requirements  of  this  chapter  because 
they  are  to  be  used  solely  for 
competition,  you  may  not  use  any  of 
them  in  a  manner  that  is  inconsistent 
with  use  solely  for  competition.  Anyone 
violating  this  paragraph  (b)(4)  is  deemed 
to  be  a  manufacturer  in  violation  of 
paragraph  (a)(1)  of  this  section.  We  may 


assess  a  civil  penalty  up  to  $32,500  for 
each  day  you  are  in  violation. 

(5)  Importation.  You  may  not  import 
an  uncertified  engine  or  piece  of 
equipment  if  it  is  defined  to  be  new  in 
the  standard-setting  part  with  a  model 
year  for  which  emission  standards 
applied.  Anyone  violating  this 
paragraph  (b)(5)  is  deemed  to  be  a 
manufacturer  in  violation  of  paragraph 
(a)(1)  of  this  section.  We  may  assess  a 
civil  penalty  up  to  $32,500  for  each  day 
you  are  in  violation.  Note  the  following:  ■ 

(i)  The  definition  of  new  is  broad  for 
imported  engines/equipment; 
uncertified  engines  and  equipment 
(including  used  engines  and  equipment) 
are  generally  considered  to  be  new 
when  imported. 

(ii)  Used  engines/equipment  that  were 
originally  manufactured  before 
applicable  EPA  standards  were  in  effect 
are  generally  not  subject  to  emission 
standards. 

(6)  Warranty,  recall,  and  maintenance 
instructions.  You  must  meet  your 
obligation  to  honor  your  emission- 
related  warranty  under  §  1068.115, 
including  any  commitments  you 
identify  in  your  application  for 
certification.  You  must  also  fulfill  all 
applicable  requirements  under  subpart 
F  of  this  part  related  to  emission-related 
defects  and  recalls.  You  must  also 
provide  emission-related  installation 
and  maintenance  instructions  as 
described  in  the  standard-setting  part. 
Failure  to  meet  these  obligations  is 
prohibited.  Also,  except  as  specifically 
provided  by  regulation,  you  are 
prohibited  from  directly  or  indirectly 
communicating  to  the  ultimate 
purchaser  or  a  later  purchaser  that  the 
emission-related  warranty  is  valid  only 
if  the  owner  has  service  performed  at 
authorized  facilities  or  only  if  the  owner 
uses  authorized  parts,  components,  or 
systems.  We  may  assess  a  civil  penalty 
up  to  $32,500  for  each  engine  or  piece 
of  equipment  in  violation. 

(7)  Labeling,  (i)  You  may  not  remove 
or  alter  an  emission  control  information 
label  or  other  required  permanent  label 
except  as  specified  in  this  paragraph 
(b)(7)  or  otherwise  allowed  by  this 
chapter.  Removing  or  altering  an 
emission  control  information  label  is  a 
violation  of  paragraph  (b)(1)  of  this 
section.  However,  it  is  not  a  violation  to 
remove  a  label  in  the  following 
circumstances: 

(A)  The  engine  is  destroyed,  is 
permanently  disassembled,  or  otherwise 
loses  its  identity  such  that  the  original 
title  to  the  engine  is  no  longer  valid. 

(B)  The  regulations  specifically  direct 
you  to  remove  the  label.  For  example, 
see  §1068.235. 
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(C)  The  part  on  which  the  label  is 
mounted  needs  to  be  replaced.  In  this 
case,  you  must  have  a  replacement  part 
with  a  duplicate  of  the  original  label 
installed  by  the  certifying  manufacturer 
or  an  authorized  agent,  except  that  the 
replacement  label  may  omit  the  date  of 
manufacture  if  applicable.  We  generally 
require  labels  to  be  permanently 
attached  to  parts  that  will  not  normally 
be  replaced,  but  this  provision  allows 
for  replacements  in  unusual 
circumstances,  such  as  damage  in  a 
collision  or  other  accident. 

(D)  The  original  label  is  incorrect,  - 
provided  that  it  is  replaced  with  the 
correct  label  from  the  certifying 
manufacturer  or  an  authorized  agent. 
This  allowance  to  replace  incorrect 
labels  does  not  affect  whether  the 
application  of  an  incorrect  original  label 
is  a  violation. 

(ii)  Removing  or  altering  a  temporary 
or  removable  label  contrary  to  the 
provisions  of  this  paragraph  (b)(7)(ii)  is 
a  violation  of  paragraph  (b)(1)  of  this 
section. 

(A)  For  labels  identifying  temporary 
exemptions,  you  may  not  remove  or 


alter  the  label  while  the  engine/ 
equipment  is  in  an  exempt  status.  The 
exemption  is  automatically  revoked  for 
each  engine/equipment  for  which  the 
label  has  been  removed. 

(B)  For  temporary  or  removable 
consumer  information  labels,  only  the 
ultimate  purchaser  may  remove  the 
label. 

(iii)  You  may  not  apply  a  false 
emission  control  information  label.  You 
also  may  not  manufacture,  sell,  or  offer 
to  sell  false  labels.  The  application, 
manufacture,  sale,  or  offer  for  sale  of 
false  labels  is  a  violation  of  this  section 
(such  as  paragraph  (a)(1)  or  (b)(2)  of  this 
section).  Note  that  applying  an 
otherwise  valid  emission  control 
information  label  to  the  wrong  engine  is 
considered  to  be  applying  a  false  label. 

(c)  If  you  cause  someone  to  commit  a 
prohibited  act  in  paragraph  (a)  or  (b)  of 
this  section,  you  are  in  violation  of  that 
prohibition. 

(d)  Exemptions  from  these 
prohibitions  are  described  in  subparts  C 
and  D  of  this  part  and  in  the  standard- 
setting  part. 

(e)  The  standard-setting  parts  describe 
more  requirements  and  prohibitions  that 


apply  to  manufacturers  (including 
importers)  and  others  under  this 
chapter. 

(f)  The  specification  of  prohibitions ' 
and  penalties  in  this  part  does  not  limit 
the  prohibitions  and  penalties  described 
in  the  Clean  Air  Act.  Additionally,  a 
single  act  may  trigger  multiple 
violations  under  this  section  and  the 
Act.  We  may  pursue  all  available 
administrative,  civil,  or  criminal 
remedies  for  those  violations  even  if  the 
regulation  references  only  a  single 
prohibited  act  in  this  section. 

(g)  [Reserved] 

(h)  The  maximum  penalty  values 
listed  in  paragraphs  (a)  and  (b)  of  this 
section  are  shown  for  calendar  year 
2004.  Maximum  penalty  limits  for  later 
years  may  be  adjusted  based  on  the 
Consumer  Price  Index.  The  specific 
regulatory  provisions  for  changing  the 
maximum  penalties,  published  in  40 
CFR  part  19,  reference  the  applicable 
U.S.  Code  citation  on  which  the 
prohibited  action  is  based.  The 
following  table  is  shown  here  for 
informational  purposes: 


Table  1  of  §  1068.101— Legal  Citation  for  Specific  Prohibitions  for  Determining  Maximum  Penalty  Amounts 


Part  1068  regulatory  citation  of 
prohibited  action 

General  description  of  prohibition 

U.S.  Code  citation  for 

Clean  Air  Act  authority 

§1068.101  (a)(1)  . 

Introduction  into  U.S.  commerce  of  an  uncertified  source  .  i 

42  U.S.C.  7522(a)(1)  and  (a)(4). 

§  1068.101(a)(2)  . 

Failure  to  provide  information  . 

42  U.S.C.  7522(a)(2). 

§  1068.101(a)(3)  . 

Denying  access  to  facilities  . 

42  U.S.C.  7522(a)(2). 

§  1068.101(b)(1)  . 

Tampering  with  emission  controls  by  a  manufacturer  or  dealer . 

Tampering  with  emission  controls  by  someone  other  than  a  manufac¬ 
turer  or  dealer. 

42  U.S.C.  7522(a)(3). 

§  1068.101(b)(2)  . 

;  Sale  or  use  of  a  defeat  device  . 

42  U.S.C.  7522(a)(3). 

§  1068.101(b)(3)  . 

,  Mobile  use  of  a  stationary  engine  . 

42  U.S.C.  7522(a)(1)  and  (a)(4). 

§  1068.101(b)(4)  . 

Noncompetitive  use  of  uncertified  engines/equipment  that  is  exempt¬ 
ed  for  competition. 

42  U.S.C.  7522(a)(1)  and  (a)(4). 

§  1068.101(b)(5)  . 

Importation  of  an  uncertified  source  . 

42  U.S.C.  7522(a)(1)  and  (a)(4). 

§  1068.101(b)(6)  . 

1  Recall  and  warranty . 

42  U.S.C.  7522(a)(4). 

§  1068.101(b)(7)  . 

Removing  labels  . 

42  U.S.C.  7522(a)(3). 

1068.103  What  are  the  provisions  related 
to  the  duration  and  applicability  of 
certificates  of  conformity? 

(a)  Engines/equipment  covered  by  a 
certificate  of  conformity  are  limited  to 
those  that  are  produced  during  the 
period  specified  in  the  certificate  and 
conform  to  the  specifications  described 
in  the  certificate  and  the  associated 
application  for  certification.  For 
example,  if  the  application  for 
certification  specifies  certain  engine 
models  or  production  facilities,  the 
certificate  does  not  cover  any  models 
that  are  not  specified  and  it  does  not 
cover  engines/equipment  produced  at 
production  facilities  that  are  not 
specified. 


(b)  Unless  the  standard-setting  part 
specifies  otherwise,  determine  the 
production  period  corresponding  to 
each  certificate  of  conformity  as 
specified  in  this  paragraph  (b).  In 
general,  the  production  period  is  the 
manufacturer’s  annual  production 
period  identified  as  a  model  year. 

(1)  For  engines/equipment  subject  to 
emission  standards  based  on  model 
years,  the  first  day  of  the  annual 
production  period  can  be  no  earlier  than 
January  2  of  the  calendar  year  preceding 
the  year  for  which  the  model  year  is 
named,  or  the  earliest  date  of 
manufacture  for  any  engine/equipment 
in  the  engine  family,  whichever  is  later. 
The  last  day  of  the  annual  production 
period  can  be  no  later  than  December  31 


of  the  calendar  year  for  which  the  model 
year  is  named  or  the  latest  date  of 
manufacture  for  any  engine/equipment 
in  the  engine  family,  whichever  is 
sooner. 

(2)  For  fuel-system  components 
certified  to  evaporative  emission 
standards  based  on  production  periods 
rather  than  model  years,  the^production 
period  is  either  the  calendar  year  or  a 
longer  period  we  specify  consistent  with 
the  manufacturer’s  normal  production 
practices. 

(c)  A  certificate  of  conformity  will  not 
cover  engines/equipment  you  produce 
with  a  date  of  manufacture  earlier  than 
the  date  you  submit  the  application  for 
certification  for  the  family.  You  may 
start  to  produce  engines/equipment  after 
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you  submit  an  application  for 
certification  and  before  the  effective 
date  of  a  certificate  of  conformity, 
subject  to  the  following  conditions: 

(1)  The  engines/equipment  must 
conform  in  all  material  respects  to  the 
engines/equipment  described  in  your 
application.  Note  that  if  we  require  you 
to  modify  your  application,  you  must 
ensure  that  all  engines/equipment 
conform  to  the  specifications  of  the 
modified  application. 

(2)  The  engines/equipment  may  not 
be  sold,  offered  for  sale,  introduced  into 
commerce,  or  delivered  for  introduction 
into  U.S.  commerce  before  the  effective 
date  of  the  certificate  of  conformity. 

(3)  You  must  notify  us  in  your 
application  for  certification  that  you 
plan  to  use  the  provisions  of  this 
paragraph  (c)  and  when  you  intend  to 
start  production.  If  the  standard-setting 
part  specifies  mandatory  testing  for 
production-line  engines,  you  must  start 
testing  as  directed  in  the  standard- 
setting  part  based  on  your  actual  start  of 
production,  even  if  that  occurs  before 
we  approve  your  certification.  You  must 
also  agree  to  give  us  full  opportunity  to 
inspect  and/or  test  the  engines/ 
equipment  during  and  after  production. 
For  example,  we  must  have  the 
opportunity  to  specify  selective 
enforcement  audits  as  allowed  by  the 
standard-setting  part  and  the  Clean  Air 
Act  as  if  the  engines/ equipment  were 
produced  after  the  effective  date  of  the 
certificate^ 

(4)  See  §  1068.262  for  special 
provisions  that  apply  for  secondary 
engine  manufacturers  receiving 
shipment  of  partially  complete  engines 
before  the  effective  date  of  a  certificate. 

(d)  Engines/equipment  with  a  date  of 
manufacture  after  December  31  of  the 
calendar  year  for  which  a  model  year  is 
named  are  not  covered  by  the  certificate 
of  conformity  for  that  model  year.  You 
must  submit  an  application  for  a  new 
certificate  of  conformity  demonstrating 
compliance  with  applicable  standards 
even  if  the  engines/equipment  are 
identical  to  those  built  before  December 
31. 

(e)  The  flexible  approach  to  naming 
the  annual  production  period  described 
in  paragraph  (b)(1)  of  this  section  is 
intended  to  allow  you  to  introduce  new 
products  at  any  point  during  the  year. 
This  is  based  on  the  expectation  that 
production  periods  generally  run  on 
consistent  schedules  from  year  to  year. 
You  may  not  use  this  flexibility  to 
arrange  your  production  periods  such 
that  you  can  avoid  annual  certification. 

(f)  An  engine  is  generally  assigned  a 
model  year  based  on  its  date  of 
manufacture,  which  is  typically  based 
on  the  date  the  crankshaft  is  installed  in 


the  engine  (see  §  1068.30).  You  may  not 
circumvent  the  provisions  of 
§  1068.101(a)(1)  by  stockpiling  engines 
with  a  date  of  manufacture  before  new  . 
or  changed  emission  standards  take 
effect  by  deviating  from  your  normal 
production  and  inventory  practices.  (For 
purposes  of  this  paragraph  (f),  normal 
production  and  inventory  practices 
means  those  practices  you  typically  use 
for  similar  families  in  years  in  which 
emission  standards  do  not  change.  We 
may  require  you  to  provide  us  routine 
production -and  inventory  records  that 
document  your  normal  practices  for  the 
preceding  eight  years.)  For  most  engines 
you  should  plan  to  complete  the 
assembly  of  an  engine  of  a  given  model 
year  within  the  first  week  after  the  end 
of  the  model  year  if  new  emission 
standards  start  to  apply  in  that  model 
year.  For  special  circumstances  it  may 
be  appropriate  for  your  normal  business 
practice  to  involve  more  time.  For 
engines  with  per-cylinder  displacement 
below  2.5  liters,  we  would  consider  it  to 
be  a  violation  to  complete  the  assembly 
of  an  engine  of  a  given  model  year  more 
than  30  days  after  the  end  of  the  model 
year  for  that  engine  family  if  new 
emission  standards  start  to  apply  in  that 
year.  For  example,  in  the  case  where 
new  standards  apply  in  the  2010  model 
year,  and  your  normal  production 
period  is  based  on  the  calendar  year, 
you  must  complete  the  assembly  of  all 
your  2009  model  year  engines  before 
January  31,  2010,  or  an  earlier  date 
consistent  with  your  normal  production 
and  inventory  practices.  For  engines 
with  per-cylinder  displacement  at  or 
above  2.5  liters,  this  time  may  not 
exceed  60  days.  Note  that  for  the 
purposes  of  this  paragraph  (f),  an  engine 
shipped  under  §  1068.261  is  deemed  to 
be  a  complete  engine.  Note  also  that 
§  1068.245  allows  flexibility  for 
additional  time  in  unusual 
circumstances.  Note  finally  that 
disassembly  of  complete  engines  and 
reassembly  (such  as  for  shipment)  does 
not  affect  the  determination  of  model 
year;  the  provisions  of  this  paragraph  (f) 
apply  based  on  the  date  on  which  initial 
assembly  is  complete. 

§  1 068.1 05  What  other  provisions  apply  to 
me  specifically  if  I  manufacture  equipment 
needing  certified  engines? 

This  section  describes  general 
provisions  that  apply  to  equipment 
manufacturers  for  sources  subject  to 
engine-based  standards.  See  the 
standard-setting  part  for  any 
requirements  that  apply  for  certain 
applications.  See  §  1068.101  for 
penalties  associated  with  violations 
under  this  section  and  for  other 
prohibitions  related  to  your  equipment. 


(a)  Transitioning  to  new  engine-based 
standards.  If  new  engine-based  emission 
standards  apply  in  a  given  model  year, 
your  equipment  in  that  calendar  year 
must  have  engines  that  are  certified  to 
the  new  standards,  except  that  you  may 
continue  to  use  up  your  normal 
inventory  of  earlier  engines  that  were 
built  before  the  date  of  the  new  or 
changed  standards.  (Note:  this 
paragraph  (a)  does  not  apply  in  the  case 
of  new  remanufacturing  standards.)  For 
example,  if  your  normal  inventory 
practice  is  to  keep  on  hand  a  one-month 
supply  of  engines  based  on  your 
upcoming  production  schedules,  and  a 
new  tier  of  standards  starts  to  apply  for 
the  2015  model  year,  you  may  order 
engines  consistent  with  your  normal 
inventory  requirements  late  in  the 
engine  manufacturer’s  2014  model  year 
and  install  those  engines  in  your 
equipment,  regardless  of  the  date  of 
installation.  Also,  if  your  model  year 
starts  before  the  end  of  the  calendar  year 
preceding  new  standards,  you  may  use 
engines  from  the  previous  model  year 
for  those  units  you  produce  before 
January  1  of  the  year  that  new  standards 
apply.  If  emission  standards  for  the 
engine  do  not  change  in  a  given  model 
year,  you  may  continue  to  install 
engines  from  the  previous  model  year 
without  restriction.  You  may  not 
circumvent  the  provisions  of 
§  1068.101(a)(1)  by  stockpiling  engines 
that  were  built  before  new  or  changed 
standards  take  effect.  Note  that  this 
allowance  does  not  apply  for  equipment 
subject  to  equipment-based  standards. 
See  40  CFR  1060.601  for  similar 
provisions  that  apply  for  equipment 
subject  to  evaporative  emission 
standards. 

(b)  Installing  engines  or  certified 
components.  The  provisions  in 
§  1068.101(a)(1)  generally  prohibit  you 
from  introducing  into  U.S.  commerce 
any  new  equipment  that  includes 
engines  not  covered  by  a  certificate  of 
conformity.  In  addition,  you  must 
follow  the  engine  manufacturer’s 
emission-related  installation 
instructions.  For  example,  you  may 
need  to  constrain  where  you  place  an 
exhaust  aftertreatment  device  or 
integrate  into  your  equipment  models  a 
device  for  sending  visual  or  audible 
signals  to  the  operator.  Similarly,  you 
must  follow  the  emission-related 
installation  instructions  from  the 
manufacturer  of  a  component  that  has 
been  certified  for  controlling 
evaporative  emissions  under  40  CFR 
part  1060.  Not  meeting  the 
manufacturer’s  emission-related 
installation  instructions  is  a  violation  of 
one  or  more  of  the  prohibitions  of 
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§  1068.101.  See  §  1068.261  for  special 
provisions  that  apply  when  the  engine 
manufacturer  delegates  final  assembly 
of  emission  controls  to  you. 

(c)  Attaching  a  duplicate  label.  If  you 
obscure  the  engine’s  label,  you  must  do 
four  things  to  avoid  violating 
§  1068.101(a)(1): 

(1)  Send  a  request  for  duplicate  labels 
in  writing  on  your  company’s  letterhead 
to  the  engine  manufacturer.  Include  the 
following  information  in  your  request: 

(1)  Identify  the  type  of  equipment  and 
the  specific  engine  and  equipment 
models  needing  duplicate  labels. 

(ii)  Identify  the  family  (from  the 
original  engine  label). 

(iii)  State  the  reason  that  you  need  a 
duplicate  label  for  each  equipment 
model. 

(iv)  Identify  the  number  of  duplicate 
labels  you  will  need. 

(2)  Permanently  attach  the  duplicate 
label  to  your  equipment  by  securing  it 
to  a  part  needed  for  normal  operation 
and  not  normally  requiring  replacement. 
Make  sure  an  average  person  can  easily 
read  it. 

(3)  Destroy  any  unused  duplicate 
labels  if  you  find  that  you  will  not  need 
them. 

(4)  Keep  the  following  records  for  at 
least  eight  years  after  the  end  of  the 
model  year  identified  on  the  engine 
label: 

(i)  Keep  a  copy  of  your  written 
request. 

(ii)  Keep  drawings  or  descriptions  that 
show  how  you  apply  the  duplicate 
labels  to  your  equipment. 

(iii)  Maintain  a  count  of  those 
duplicate  labels  you  use  and  those  you 
destroy. 

§  1 068.1 1 0  What  other  provisions  apply  to 
engines/equipment  in  service? 

(a)  Aftermarket  parts  and  service.  As 
the  certifying  manufacturer,  you  may 
not  require  anyone  to  use  your  parts  or 
service  to  maintain  or  repair  an  engine 
or  piece  of  equipment,  unless  we 
approve  this  in  your  application  for 
certification.  It  is  a  violation  of  the 
Clean  Air  Act  for  anyone  to  manufacture 
any  part  if  one  of  its  main  effects  is  to 
reduce  the  effectiveness  of  the  emission 
controls.  See  §  1068.101(b)(2). 

(b)  Certifying  aftermarket  parts.  As 
the  manufacturer  or  rebuilder  of  an 
aftermarket  engine  or  equipment  part, 
you  may — but  are  not  required  to — 
certify  according  to  40  CFR  part  85, 
subpart  V,  that  using  the  part  will  not 
cause  engines/equipment  to  fail  to  meet 
emission  standards.  Whether  you  certify 
or  not,  you  must  keep  any  information 
showing  how  your  parts  or  service  affect 
emissions. 

(c)  Compliance  with  standards.  We 
may  test  engines  and  equipment  to 


investigate  compliance  with  emission 
standards  and  other  requirements.  We 
may  also  require  the  manufacturer  to  do 
this  testing. 

(d)  Defeat  devices.  We  may  test 
engines  and  equipment  to  investigate 
potential  defeat  devices.  We  may  also 
require  the  manufacturer  to  do  this 
testing.  If  we  choose  to  investigate  one 
of  your  designs,  we  may  require  you  to 
show  us  that  it  does  not  have  a  defeat 
device.  To  do  this,  you  may  have  to 
share  with  us  information  regarding  test 
programs,  engineering  evaluations, 
design  specifications,  calibrations,  on¬ 
board  computer  algorithms,  and  design 
strategies.  It  is  a  violation  of  the  Clean 
Air  Act  for  anyone  to  make,  install  or 
use  defeat  devices.  See  §  1068.101(b)(2) 
and  the  standard-setting  part. 

(e)  Warranty  and  maintenance. 

Owners  are  responsible  for  properly 
maintaining  their  engines/equipment; 
however,  owners  may  make  warranty 
claims  against  the  manufacturer  for  all 
expenses  related  to  diagnosing  and 
repairing  or  replacing  emission-related 
parts,  as  described  in  §  1068.115. 
Manufacturers  may  ask  to  limit 
diagnosis  and  repair  to  authorized 
service  facilities,  provided  this  does  not 
limit  their  ability  to  meet  their  warranty 
obligations  under  §  1068.115.  The 
warranty  period  begins  when  the 
equipment  is  first  placed  into  service. 

See  the  standard-setting  part  for  specific 
requirements.  It  is  a  violation  of  the 
Clean  Air  Act  for  anyone  to  disable 
emission  controls;  see  §  1068.101(b)(1) 
and  the  standard-setting  part. 

§  1 068.1 1 5  When  must  manufacturers 
honor  emission-related  warranty  claims? 

Section  207(a)  of  the  Clean  Air  Act 
(42  U.S.C.  7541(a))  requires  certifying 
manufacturers  to  warrant  to  purchasers 
that  their  engines/equipment  are 
designed,  built,  and  equipped  to 
conform  at  the  time  of  sale  to  the 
applicable  regulations  for  their  full 
useful  life,  including  a  warranty  that  the 
engines/equipment  are  free  from  defects 
in  materials  and  workmanship  that 
would  cause  any  engine/equipment  to 
fail  to  conform  to  the  applicable 
regulations  during  the  specified 
warranty  period.  This  section  codifies 
the  warranty  requirements  of  section 
207(a)  without  intending  to  limit  these 
requirements. 

(a)  As  a  certifying  manufacturer,  you 
may  deny  warranty  claims  only  for 
failures  that  have  been  caused  by  the 
owner’s  or  operator’s  improper 
maintenance  or  use,  by  accidents  for 
which  you  have  no  responsibility,  or  by 
acts  of  God.  For  example,  you  would  not 
need  to  honor  warranty  claims  for 
failures  that  have  been  directly  caused 


by  the  operator’s  abuse  of  the  engine/ 
equipment  or  the  operator’s  use  of  the 
engine/equipment  in  a  manner  for 
which  it  was  not  designed  and  are  riot 
attributable  to  you  in  any  way. 

(b)  As  a  certifying  manufacturer,  you 
may  not  deny  emission-related  warranty 
claims  based  on  any  of  the  following: 

(1)  Maintenance  or  other  service  you 
or  your  authorized  facilities  performed. 

(2)  Engine/equipment  repair  work  that 
an  operator  performed  to  correct  an 
unsafe,  emergency  condition 
attributable  to  you  as  long  as  the 
operator  tries  to  restore  the  engine/ 
equipment  to  its  proper  configuration  as 
soon  as  possible. 

(3)  Any  action  or  inaction  by  the 
operator  unrelated  to  the  warranty 
claim. 

(4)  Maintenance  that  was  performed 
more  frequently  than  you  specify. 

(5)  Anything  that  is  your  fault  or 
responsibility. 

(6)  The  use  of  any  fuel  that  is 
commonly  available  where  the 
equipment  operates  unless  your  written 
maintenance  instructions  state  that  this 
fuel  would  harm  the  equipment’s 
emission  control  system  and  operators 
can  readily  find  the  proper  fuel. 

§1068.120  What  requirements  must  I 
follow  to  rebuild  engines? 

(a)  This  section  describes  the  steps  to 
take  when  rebuilding  engines  to  avoid 
violating  the  tampering  prohibition  in 
§  1068.101(b)(1).  These  requirements 
apply  to  anyone  rebuilding  an  engine 
subjecFto  this  part,  but  the 
recordkeeping  requirements  in 
paragraphs  (j)  and  (k)  of  this  section 
apply  only  to  businesses.  For 
maintenance  or  service  that  is  not 
rebuilding,  including  any  maintenance 
related  to  evaporative  emission  controls, 
you  may  not  make  changes  that  might 
increase  emissions  of  any  regulated 
pollutant,  but  you  do  not  need  to  keep 
any  records. 

(b)  The  term  “rebuilding”  refers  to  a 
rebuild  of  an  engine  or  engine  system, 
including  a  major  overhaul  in  which 
you  replace  the  engine’s  pistons  or 
power  assemblies  or  make  other  changes 
that  significantly  increase  the  service 
life  of  the  engine.  It  also  includes 
replacing  or  rebuilding  an  engine’s 
turbocharger  or  aftercooler  or  the 
engine’s  systems  for  fuel  metering  or 
electronic  control  so  that  it  significantly 
increases  the  service  life  of  the  engine. 
For  these  provisions,  rebuilding  may  or 
may  not  involve  removing  the  engine 
from  the  equipment.  Rebuilding  does 
not  normally  include  the  following: 

(1)  Scheduled  emission-related 
maintenance  that  the  standard-setting 


Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations 


59355 


part  allows  during  the  useful  life  period 
(such  as  replacing  fuel  injectors). 

(2)  Unscheduled  maintenance  that 
occurs  commonly  within  the  useful  life 
period.  For  example,  replacing  a  water 
pump  is  not  rebuilding  an  engine. 

(c)  [Reserved] 

(d)  If  you  rebuild  an  engine  or  engine 
system,  you  must  have  a  reasonable 
technical  basis  for  knowing  that  the 
rebuilt  engine’s  emission  control  system 
performs  as  well  as,  or  better  than,  it 
performs  in  its  certified  configuration. 
Identify  the  model  year  of  the  resulting 
engine  configuration.  You  have  a 
reasonable  basis  if  you  meet  two  main 
conditions: 

(1)  Install  parts — new,  used,  or 
rebuilt — so  a  person  familiar  with 
engine  design  and  function  would 
reasonably  believe  that  the  engine  with 
those  parts  will  control  emissions  of  all 
pollutants  at  least  to  the  same  degree  as 
with  the  original  parts.  For  example,  it 
would  be  reasonable  to  believe  that 
parts  performing  the  same  function  as 
the  original  parts  (and  to  the  same 
degree)  would  control  emissions  to  the 
same  degree  as  the  original  parts. 

(2)  Adjust  parameters  or  change 
design  elements  only  according  to  the 
original  engine  manufacturer’s 
instructions.  Or,  if  you  differ  from  these 
instructions,  you  must  have  data  or 
some  other  technical  basis  to  show  you 
should  not  expect  in-use  emissions  to 
increase. 

(e)  If  the  rebuilt  engine  remains 
installed  or  is  reinstalled  in  the  same 
piece  of  equipment,  you  must  rebuild  it 
to  the  original  configuration  or  another 
certified  configuration  of  the  same  or 
later  model  year. 

(f)  A  rebuilt  engine  may  replace 
another  certified  engine  in  a  piece  of 
equipment  only  if  the  engine  was  rebuilt 
to  a  certified  configuration  meeting 
equivalent  or  more  stringent  emission 
standards.  Note  that  a  certified 
configuration  would  generally  include 
more  than  one  model  year.  A  rebuilt 
engine  being  installed  that  is  from  the 
same  model  year  or  a  newer  model  year 
than  the  engine  being  replaced  meets 
this  requirement.  The  following 
examples  illustrate  the  provisions  of 
this  paragraph  (f): 

(1)  In  most  cases,  you  may  use  a 
rebuilt  Tier  2  engine  to  replace  a  Tier  1 
engine  or  another  Tier  2  engine. 

(2)  You  may  use  a  rebuilt  Tier  1 
engine  to  replace  a  Tier  2  engine  if  the 
two  engines  differ  only  with  respect  to 
model  year  or  other  characteristics 
unrelated  to  emissions  since  such 
engines  would  be  considered  to  be  in 
the  same  configuration.  This  may  occur 
if  the  Tier  1  engine  had  emission  levels 
below  the  Tier  2  standards  or  if  the  Tier 


2  engine  was  certified  with  a  Family 
Emission  Limit  for  calculating  emission 
credits. 

(3)  You  may  use  a  rebuilt  engine  that 
originally  met  the  Tier  1  standards 
without  certification,  as  provided  under 
40  CFR  1068.265,  to  replace  a  certified 
Tier  1  engine.  This  may  occur  for 
engines  produced  under  a  Transition 
Program  for  Equipment  Manufacturers 
such  as  that  described  in  40  CFR 
1039.625. 

(4)  You  may  never  replace  a  certified 
engine  with  an  engine  rebuilt  to  a 
configuration  that  does  not  meet  EPA 
emission  standards.  Note  that  a 
configuration  is  considered  to  meet  EPA 
emission  standards  if  it  was  previously 
certified  or  was  otherwise  shown  to 
meet  emission  standards  (see 
§1068.265). 

(g)  Do  not  erase  or  reset  emission- 
related  codes  or  signals  from  onboard 
monitoring  systems  without  diagnosing 
and  responding  appropriately  to  any 
diagnostic  codes.  This  requirement 
applies  regardless  of  the  manufacturer’s 
reason  for  installing  the  monitoring 
system  and  regardless  of  its  form  or 
interface.  Clear  any  codes  from 
diagnostic  systems  when  you  return  the 
rebuilt  engine  to  service.  Do  not  disable 
a  diagnostic  signal  without  addressing 
its  cause. 

(h)  When  you  rebuild  an  engine, 
check,  clean,  adjust,  repair,  or  replace 
all  emission-related  components  (listed 
in  Appendix  I  of  this  part)  as  needed 
according  to  the  original  manufacturer’s 
recommended  practice.  In  particular, 
replace  oxygen  sensors,  replace  the 
catalyst  if  there  is  evidence  of 
malfunction,  clean  gaseous  fuel-system 
components,  and  replace  fuel  injectors 
(if  applicable),  unless  you  have  a 
reasonable  technical  basis  for  believing 
any  of  these  components  do  not  need 
replacement. 

(i)  If  you  are  installing  an  engine  that 
someone  else  has  rebuilt,  check  all 
emission-related  components  listed  in 
Appendix  I  of  this  part  as  needed 
according  to  the  original  manufacturer’s 
recommended  practice. 

(j)  Keep  at  least  the  following  records 
for  all  engines  except  spark-ignition 
engines  with  total  displacement  below 
225  cc: 

(1)  Identify  the  hours  of  operation  (or 
mileage,  as  appropriate)  at  the  time  of 
rebuild.  These  may  be  noted  as 
approximate  values  if  the  engine  has  no 
hour  meter  (or  odometer). 

(2)  Identify  the  work  done  on  the 
engine  or  any  emission-related  control 
components,  including  a  listing  of  parts 
and  components  you  used. 

(3)  Describe  any  engine  parameter 
adjustments. 


(4)  Identify  any  emission-related 
codes  or  signals  you  responded  to  and 
reset. 

(k)  You  must  show  us  or  send  us  your 
records  if  we  ask  for  them.  Keep  records 
for  at  least  two  years  after  rebuilding  an 
engine.  Keep  them  in  any  format  that 
allows  us  to  readily  review  them. 

(l)  You  do  not  need  to  keep 
information  that  is  not  reasonably 
available  through  normal  business 
practices.  We  do  not  expect  you  to  have 
information  that  you  cannot  reasonably 
access. 

(2)  You  do  not  need  to  keep  records 
of  what  other  companies  do. 

(3)  You  may  keep  records  based  on 
families  rather  than  individual  engines 
if  that  is  the  way  you  normally  do 
business. 

§  1 068.1 25  What  happens  if  I  violate  the 
regulations? 

(a)  Civil  penalties  and  injunctions.  We 
may  bring  a  civil  action  to  assess  and 
recover  civil  penalties  and/or  enjoin  and 
restrain  violations  in  the  United  States 
District  Court  for  the  district  where  you 
allegedly  violated  a  requirement,  or  the 
district  where  you  live  or  have  your 
main  place  of  business.  Actions  to 
assess  civil  penalties  or  restrain 
violations  of  §  1068.101  must  be  brought 
by  and  in  the  name  of  the  United  States. 
The  selected  court  has  jurisdiction  to 
restrain  violations  and  assess  civil 
penalties. 

(1)  To  determine  the  amount  of  a  civil 
penalty  and  reach  a  just  conclusion,  the 
court  considers  these  factors: 

(1)  The  seriousness  of  your  violation. 

(ii)  How  much  you  benefited  or  saved 
because  of  the  violation. 

(iii)  The  size  of  your  business. 

(iv)  Your  history  of  compliance  with 
Title  II  of  the  Clean  Air  Act  (42  U.S.C. 
7401-7590). 

(v)  What  you  did  to  remedy  the 
violation. 

(vi)  How  the  penalty  will  affect  your 
ability  to  continue  in  business. 

(vii)  Such  other  matters  as  justice  may 
require. 

(2)  Subpoenas  for  witnesses  who  must 
attend  a  district  court  in  any  district 
may  apply  to  any  other  district. 

(b)  Administrative  penalties.  Instead 
of  bringing  a  civil  action,  we  may  assess 
administrative  penalties  if  the  total  is 
less  than  $270,000  against  you 
individually.  This  maximum  penalty 
may  be  greater  if  the  Administrator  and 
the  Attorney  General  jointly  determine 
that  a  greater  administrative  penalty 
assessment  is  appropriate,  or  if  the  limit 
is  adjusted  under  40  CFR  part  19.  No 
court  may  review  this  determination. 
Before  we  assess  an  administrative 
penalty,  you  may  ask  for  a  hearing 
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(subject  to  40  CFR  part  22).  The 
Administrator  may  compromise  or 
remit,  with  or  without  conditions,  any 
administrative  penalty  that  may  be 
imposed  under  this  section. 

(1)  To  determine  the  amount  of  an 
administrative  penalty,  we  will  consider 
the  factors  described  in  paragraph  (a)(1) 
of  this  section. 

(2)  An  administrative  order  we  issue 
under  this  paragraph  (b)  becomes  final 
30  days  after  we  issue  it  unless  you  ask 
for  judicial  review  by  that  time  (see 
paragraph  (c)  of  this  section).  You  may 
ask  for  review  by  any  of  the  district 
courts  listed  in  paragraph  (a)  of  this 
section.  Send  the  Administrator  a  copy 
of  the  filing  by  certified  mail. 

(3)  We  will  not  pursue  an 
administrative  penalty  for  a  particular 
violation  if  either  of  the  following  two 
conditions  is  true: 

(i)  We  are  separately  prosecuting  the 
violation  under  this  subpart. 

(ii)  We  have  issued  a  final  order  for 

a  violation,  no  longer  subject  to  judicial 
review,  for  which  you  have  already  paid 
a  penalty. 

(c)  Judicial  review.  If  you  ask  a  court 
to  review  a  civil  or  administrative 
penalty,  we  will  file  in  the  appropriate 
court  within  30  days  of  your  request  a 
certified  copy  or  certified  index  of  the 
record  on  which  the  court  or  the 
Administrator  issued  the  order. 

(1)  The  judge  may  set  aside  or  remand 
any  order  issued  under  this  section  only 
if  one  of  the  following  is  true: 

(1)  Substantial  evidence  does  not  exist 
in  the  record,  taken  as  a  whole,  to 
support  finding  a  violation. 

(ii)  The  Administrator’s  assessment  of 
the  penalty  is  an  abuse  of  discretion. 

(2)  The  judge  may  not  add  civil 
penalties  unless  our  penalty  is  an  abuse 
of  discretion  that  favors  you. 

(d)  EJfect  of  enforcement  actions  on 
other  requirements.  Our  pursuit  of  civil 
or  administrative  penalties  does  not 
affect  or  limit  our  authority  to  enforce 
any  provisions  of  this  chapter. 

(e)  Penalties.  In  any  proceedings,  the 
United  States  government  may  seek  to 
collect  civil  penalties  assessed  under 
this  section. 

(1)  Once  a  penalty  assessment  is  final, 
if  you  do  not  pay  it,  the  Administrator 
will  ask  the  Attorney  General  to  bring  a 
civil  action  in  an  appropriate  district 
court  to  recover  the  money.  We  may 
collect  interest  from  the  date  of  the  final 
order  or  final  judgment  at  rates 
established  bv  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  6621(a)(2)).  In 
this  action  to  collect  overdue  penalties, 
the  court  will  not  review  the  validity, 
amount,  and  appropriateness  of  the 
penalty. 


(2)  In  addition,  if  you  do  not  pay  the 
full  amount  of  a  penalty  on  time,  you 
must  then  pay  more  to  cover  interest, 
enforcement  expenses  (including 
attorney’s  fees  and  costs  for  collection), 
and  a  quarterly  nonpayment  penalty  for 
each  quarter  you  do  not  pay.  The 
quarterly  nonpayment  penalty  is  10 
percent  of  your  total  penalties  plus  any 
unpaid  nonpayment  penalties  from 
previous  quarters. 

Subpart  C — Exemptions  and 
Exclusions 

§  1 068.201  Does  EPA  exempt  or  exclude 
any  engines/equipment  from  the  prohibited 
acts? 

We  may  exempt  new  engines/ 
equipment  from  some  or  all  of  the 
prohibited  acts  or  requirements  of  this 
part  under  provisions  described  in  this 
subpart.  We  may  exempt  engines/ 
equipment  already  placed  in  service  in 
the  United  States  from  the  prohibition 
in  §  1068.101(b)(1)  if  the  exemption  for 
engines/equipment  used  solely  for 
competition  applies  (see  §  1068.235).  In 
addition,  see  §  1068.1  and  the  standard¬ 
setting  parts  to  determine  if  other 
engines/equipment  are  excluded  from 
some  or  all  of  the  regulations  in  this 
chapter. 

(a)  This  subpart  identifies  which 
engines/equipment  qualify  for 
exemptions  and  what  information  we 
need.  We  may  ask  for  more  information. 

(b)  If  you  violate  any  of  the  terms, 
conditions,  instructions,  or 
requirements  to  qualify  for  an 
exemption,  we  may  void,  revoke,  or 
suspend  the  exemption.' 

(c)  If  you  use  an  exemption  under  this 
subpart,  we  may  require  you  to  add  a 
permanent  label  to  your  exempted 
engines/equipment.  You  may  ask  us  to 
modify  these  labeling  requirements  if  it 
is  appropriate  for  your  engine/ 
equipment. 

(d)  If  you  produce  engines/equipment 
we  exempt  under  this  subpart,  we  may 
require  you  to  make  and  keep  records, 
perform  tests,  make  reports  and  provide 
information  as  needed  to  reasonably 
evaluate  the  validity  of  the  exemption. 

(e)  If  you  own  or  operate  engines/ 
equipment  we  exempt  under  this 
subpart,  we  may  require  you  to  provide 
information  as  needed  to  reasonably 
evaluate  the  validity  of  the  exemption. 

(f)  Subpart  D  of  this  part  describes 
how  we  apply  these  exemptions  to 
engines/equipment  you  import  (or 
intend  to  import). 

(g)  If  you  want  to  ask  for  an 
exemption  or  need  more  information, 
write  to  the  Designated  Compliance 
Officer. 

(h)  You  may  ask  us  to  modify  the 
administrative  requirements  for  the 


exemptions  described  in  this  subpart. 

We  may  approve  your  request  if  we 
determine  that  such  approval  is 
consistent  with  the  intent  of  this  part. 

For  example,  waivable  administrative 
requirements  might  include  some 
reporting  requirements,  but  would  not 
include  any  eligibility  requirements  or 
use  restrictions. 

(i)  If  you  want  to  take  an  action  with 
respect  to  an  exempted  or  excluded 
engine/equipment  that  is  prohibited  by 
the  exemption  or  exclusion,  such  as 
selling  it,  you  need  to  certify  the  engine/ 
equipment.  We  will  issue  a  certificate  of 
conformity  if  you  send  us  an  application 
for  certification  showing  that  you  meet 
all  the  applicable  requirements  from  the 
standard-setting  part  and  pay  the 
appropriate  fee.  Alternatively,  we  may 
allow  you  to  include  in  an  existing 
certified  engine  family  those  engines/ 
equipment  you  modify  (or  otherwise 
demonstrate)  to  be  identical  to  engines/ 
equipment  already  covered  by  the 
certificate.  We  would  base  such  an 
approval  on  our  review  of  any 
appropriate  documentation.  These 
engines/equipment  must  have  emission 
control  information  labels  that 
accurately  describe  their  status. 

§  1 068.21 0  What  are  the  provisions  for 
exempting  test  engines/equipment? 

(a)  We  may  exempt  engines/ 
equipment  that  you  will  use  for 
research,  investigations,  studies, 
demonstrations,  or  training.  Note  that 
you  are  not  required  to  get  an  exemption 
under  this  section  for  engines  that  are 
exempted  under  other  provisions  of  this 
part,  such  as  the  manufacturer-owned 
exemption  in  §  1068.215. 

(b)  Anyone  may  ask  for  a  testing 
exemption. 

(c)  If  you  are  a  certificate  holder,  you 
may  request  an  exemption  for  engines/ 
equipment  you  intend  to  include  in  tesi 
programs  over  a  two-year  period. 

(1)  In  your  request,  tell  us  the 
maximum  number  of  engines/ 
equipmeht  involved  and  describe  how 
you  will  make  sure  exempted  engines/ 
equipment  are  used  only  for  this  testing. 

(2)  Give  us  the  information  described 
in  paragraph  (d)  of  this  section  if  we  ask 
for  it. 

(d)  If  you  are  not  a  certificate  holder, 
do  all  the  following  things: 

(1)  Show  that  the  proposed  test 
program  has  a  valid  purpose  under 
paragraph  (a)  of  this  section. 

(2)  Show  you  need  an  exemption  to 
achieve  the  purpose  of  the  test  program 
(time  constraints  may  be  a  basis  for 
needing  an  exemption,  but  the  cost  of 
certification  alone  is  not). 
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(3)  Estimate  the  duration  of  the 
proposed  test  program  and  the  number 
of  engines/equipment  involved. 

(4)  Allow  us  to  monitor  the  testing. 

(5)  Describe  how  you  will  ensure  that 
you  stay  within  this  exemption’s 
purposes.  Address  at  least  the  following 
things: 

(i)  The  technical  nature  of  the  test. 

(ii)  The  test  site. 

(iii)  The  duration  and  accumulated 
engine/equipment  operation  associated 
with  the  test. 

(iv)  Ownership  and  control  of  the 
engines/equipment  involved  in  the  test. 

(v)  The  intended  final  disposition  of 
the  engines/equipment. 

(vi)  How  you  will  identify,  record, 
and  make  available  the  engine/ 
equipment  identification  numbers. 

(vii)  The  means  or  procedure  for 
recording  test  results. 

(e)  If  we  approve  your  request  for  a 
testing  exemption,  we  will  send  you  a 
letter  or  a  memorandum  for  your 
signature  describing  the  basis  and  scope 
of  the  exemption.  The  exemption  does 
not  take  effect  until  we  receive  the 
signed  letter  or  memorandum  from  you. 
It  will  also  include  any  necessary  terms 
and  conditions,  which  normally  require 
you  to  do  the  following: 

(1)  Stay  within  the  scope  of  the 
exemption. 

(2)  Create  and  maintain  adequate 
records  that  we  may  inspect. 

(3)  Add  a  permanent  label  to  all 
engines/equipment  exempted  under  this 
section,  consistent  with  §  1068.45,  with 
at  least  the  following  items: 

(i)  The  label  heading  “EMISSION 
CONTROL  INFORMATION”. 

(ii)  Your  corporate  name  and 
trademark. 

(iii)  Engine  displacement,  family 
identification,  and  model  year  of  the 
engine/equipment  (as  applicable),  or 
whom  to  contact  for  further  information. 

(iv)  One  of  these  statements  (as 
applicable): 

(A)  “THIS  ENGINE  IS  EXEMPT 
UNDER  40  CFR  1068.210  OR  1068.215 
FROM  EMISSION  STANDARDS  AND 
RELATED  REQUIREMENTS.” 

(B)  “THIS  EQUIPMENT  IS  EXEMPT 
UNDER  40  CFR  1068.210  OR  1068.215 
FROM  EMISSION  STANDARDS  AND 
RELATED  REQUIREMENTS.” 

(4)  Tell  us  when  the  test  program  is 
finished. 

(5)  Tell  us  the  final  disposition  of  the 
engines/equipment. 

(6)  Send  us  a  written  confirmation 
that  you  meet  the  terms  and  conditions 
of  this  exemption. 


§  1 068.21 5  What  are  the  provisions  for 
exempting  manufacturer-owned  engines/ 
equipment? 

(a)  You  are  eligible  for  the  exemption 
for  manufacturer-owned  engines/ 
equipment  only  if  you  are  a  certificate 
holder. 

(b)  Engines/equipment  may  be  exempt 
without  a  request  if  they  are 
nonconforming  engines/equipment 
under  your  ownership,  possession,  and 
control  and  you  operate  them  to  develop 
products,  assess  production  methods,  or 
promote  your  engines/equipment  in  the 
marketplace.  You  may  not  loan,  lease, 
sell,  or  use  the  engine/equipment  to 
generate  revenue,  either  by  itself  or  for 
an  engine  installed  in  a  piece  of 
equipment.  Note  that  this  paragraph  (b) 
does  not  prevent  the  sale  or  shipment  of 
a  partially  complete  engine  to  a 
secondary  engine  manufacturer  that  will 
meet  the  requirements  of  this  paragraph 

(b).  See  §  1068.262  for  provisions  related 
to  shipping  partially  complete  engines 
to  secondary  engine  manufacturers. 

(c)  To  use  this  exemption,  you  must 
do  three  things: 

(1)  Establish,  maintain,  and  keep 
adequately  organized  and  indexed 
information  on  all  exempted  engines/ 
equipment,  including  the  engine/ 
equipment  identification  number,  the  - 
use  of  the  engine/equipment  on  exempt 
status,  and  the  final  disposition  of  any 
engine/equipment  removed  from 
exempt  status. 

(2)  Let  us  access  these  records,  as 
described  in  §  1068.20. 

(3)  Add  a  permanent  label  to  all 
engines/equipment  exempted  under  this 
section,  consistent  with  §  1068.45,  with 
at  least  the  following  items: 

(i)  The  label  heading  “EMISSION 
CONTROL  INFORMATION”. 

(ii)  Your  corporate  name  and 
trademark. 

(iii)  Family  identification  and  model 
year  of  the  engine/equipment  (as 
applicable),  or  whom  to  contact  for 
further  information. 

(iv)  One  of  these  statements  (as 
applicable): 

(A)  “THIS  ENGINE  IS  EXEMPT 
UNDER  40  CFR  1068.210  OR  1068.215 
FROM  EMISSION  STANDARDS  AND 
RELATED  REQUIREMENTS.” 

(B)  “THIS  EQUIPMENT  IS  EXEMPT 
UNDER  40  CFR  1068.210  OR  1068.215 
FROM  EMISSION  STANDARDS  AND 
RELATED  REQUIREMENTS.” 

§  1 068.220  What  are  the  provisions  for 
exempting  display  engines/equipment? 

(a)  Anyone  may  request  an  exemption 
for  display  engines/equipment. 

(b)  Nonconforming  display  engines/ 
equipment  will  be  exempted  if  they  are 
used  only  for  displays  in  the  interest  of 


a  business  or  the  general  public.  This 
exemption  does  not  apply  to  engines/ 
equipment  displayed  for  private  use, . 
private  collections,  or  any  other  purpose 
we  determine  is  inappropriate  for  a 
display  exemption. 

(c)  You  may  operate  the  exempted 
engine/equipment,  but  only  if  we 
approve  specific  operation  that  is  part  of 
the  display. 

(d)  You  may  sell  or  lease  the 
exempted  engine/equipment  only  with 
our  advance  approval:  you  may  not  use 
it  to  generate  revenue. 

(e)  To  use  this  exemption,  you  must 
add  a  permanent  label  to  all  engines/ 
equipment  exempted  under  this  section, 
consistent  with  §  1068.45,  with  at  least 
the  following  items: 

(1)  The  label  heading  “EMISSION 
CONTROL  INFORMATION”. 

(2)  Your  corporate  name  and 
trademark. 

(3)  Engine  displacement,  family 
identification,  and  model  year  of  the 
engine/equipment  (as  applicable),  or 
whom  to  contact  for  further  information. 

(4)  One  of  these  statements  (as 
applicable): 

(i)  “THIS  ENGINE  IS  EXEMPT 
UNDER  40  CFR  1068.220  FROM 
EMISSION  STANDARDS  AND 
RELATED  REQUIREMENTS.” 

(ii)  “THIS  EQUIPMENT  IS  EXEMPT 
UNDER  40  CFR  1068.220  FROM 
EMISSION  STANDARDS  AND 
RELATED  REQUIREMENTS.” 

(f)  We  may  set  other  conditions  for 
approval  of  this  exemption. 

§  1 068.225  What  are  the  provisions  for 
exempting  engines/equipment  for  national 
security? 

(a)  You  are  eligible  for  the  exemption 
for  national  security  only  if  you  are  a 
manufacturer. 

(b)  Your  engine/equipment  is  exempt 
without  a  request  if  it  will  be  used  or 
owned  by  an  agency  of  the  federal 
government  responsible  for  national 
defense,  where  the  equipment  has 
armor,  permanently  attached  weaponry, 
or  other  substantial  features  typical  of 
military  combat. 

(c)  You  may  request  a  national 
security  exemption  for  engines/ 
equipment  not  meeting  the  conditions 
of  paragraph  (b)  of  this  section  as  long 
as  your  request  is  endorsed  by  an 
agency  of  the  federal  government 
responsible  for  national  defense.  In  your 
request,  explain  why  you  need  the 
exemption. 

(d)  Add  a  permanent  label  to  all 
engines/equipment  exempted  under  this 
section,  consistent  with  §  1068.45,  with 
at  least  the  following  items: 

(1)  The  label  heading  “EMISSION 
CONTROL  INFORMATION”. 
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trademark. 

(3)  Engine  displacement,  family 
identification,  and  model  year  of  the 
engine/equipment  (as  applicable),  or 
whom  to  contact  for  further  information. 

(4)  One  of  these  statements  (as 
applicable): 

(i)  “THIS  ENGINE  HAS  AN 
EXEMPTION  FOR  NATIONAL 
SECURITY  UNDER  40  CFR  1068.225.” 

(ii)  “THIS  EQUIPMENT  HAS  AN 
EXEMPTION  FOR  NATIONAL 
SECURITY  UNDER  40  CFR  1068.225.” 

§  1 068.230  What  are  the  provisions  for 
exempting  engines/equipment  for  export? 

The  provisions  of  this  section  apply 
differently  depending  on  the  country  to 
which  the  engines/equipment  are  being 
exported. 

(a)  We  will  not  exempt  new  engines/ 
equipment  if  you  export  them  to  a 
country  with  emission  standards 
identical  to  ours,  in  which  case  they 
must  be  covered  by  a  certificate  of 
conformity.  Where  we  determine  that 
such  engines/equipment  will  not  be 
placed  into  service  in  the  United  States, 
the  following  provisions  apply  for 
special  export-only  certification: 

(1)  The  engines/equipment  must  be 
covered  by  a  certificate  of  conformity  or 
equivalent  approval  issued  by  the 
destination  country. 

(2)  To  get  an  export-only  certificate  of 
conformity,  send  the  Designated 
Compliance  Officer  a  request.  We  may 
require  you  to  provide  information  such 
as  documentation  of  the  foreign 
certification  and  related  test  data. 

(3)  No  fees  apply  for  export-only 
certification. 

(4)  The  engines/equipment  must  be 
labeled  as  specified  in  paragraph  (d)  of 
this  section. 

(5)  This  export-only  certificate  is  not 
considered  a  valid  certificate  of 
conformity  with  respect  to  the 
prohibition  in  §  1068.101(a)(1)  for  sale 
to  ultimate  purchasers  in  the  United 
States.  These  engines/equipment  also 
may  not  reenter  the  United  States  unless 
the  regulations  of  this  chapter  otherwise 
allow  it. 

(b)  Engines/ equipment  exported  to  a 
country  not  covered  by  paragraph  (a)  of 
this  section  are  exempt  from  the 
prohibited  acts  in  this  part  without  a 
request.  If  you  produce  exempt  engines/ 
equipment  for  export  and  any  of  them 
are  sold  or  offered  for  sale  to  an  ultimate 
purchaser  in  the  United  States,  we  will 
void  the  exemption  for  those  engines/ 
equipment: 

(c)  Except  as  specified  in  paragraph 

(d)  of  this  section,  label  exempted 
engines/equipment  (including  shipping 
containers  if  the  label  on  the  engine/ 


container)  with  a  label  showing  that 
they  are  not  certified  for  sale  or  use  in 
the  United  States.  This  label  may  be 
permanent  or  removable.  See  §  1068.45 
for  provisions  related  to  the  use  of 
removable  labels  and  applying  labels  to 
containers  without  labeling  individual 
engines/equipment.  The  label  must 
include  your  corporate  name  and 
trademark  and  one  of  the  following 
statements  (as  applicable): 

(1)  “THIS  ENGINE  IS  SOLELY  FOR 
EXPORT  AND  IS  THEREFORE  EXEMPT 
UNDER  40  CFR  1068.230  FROM  U.S. 
EMISSION  STANDARDS  AND 
RELATED  REQUIREMENTS.” 

(2)  “THIS  EQUIPMENT  IS  SOLELY 
FOR  EXPORT  AND  IS  THEREFORE 
EXEMPT  UNDER  40  CFR  1068.230 
FROM  U.S.  EMISSION  STANDARDS 
AND  RELATED  REQUIREMENTS.” 

(d)  You  must  apply  a  permanent  label 
as  specified  in  this  paragraph  (d)  for 
engines/equipment  certified  under 
paragraph  (a)  of  this  section.  You  may 
apply  a  permanent  label  as  specified  in 
this  paragraph  (d)  instead  of  the  label 
specified  in  paragraph  (c)  of  this  section 
for  exempted  engines/equipment.  Add  a 
permanent  label  meeting  the 
requirements  of  the  destination  country 
and  include  in  the  bill  of  lading  a 
statement  that  the  engines/equipment 
must  be  exported  to  avoid  violating  EPA 
regulations.  We  may  modify  applicable 
labeling  requirements  to  align  with  the 
labeling  requirements  that  apply  for  the 
destination  country. 

(e)  We  may  set  other  reasonable 
conditions  to  ensure  that  engines/ 
equipment  exempted  under  this  section 
are  not  placed  into  service  in  the  United 
States. 

(f)  Exemptions  under  this  section 
expire  once  engines  are  no  longer  in  the 
United  States.  Therefore  exemptions 
under  this  section  do  not  allow  engines 
to  be  imported  back  into  the  United 
States. 

§  1 068.235  What  are  the  provisions  for 
exempting  engines/equipment  used  solely 
for  competition? 

■  (a)  New  engines/equipment  you 
produce  that  are  used  solely  for 
competition  are  generally  excluded  from 
emission  standards.  See  the  standard- 
setting  parts  for  specific  provisions 
where  applicable. 

(b)  If  you  modify  any  engines/ 
equipment  after  they  have  been  placed 
into  service  in  the  United  States  so  they 
will  be  used  solely  for  competition,  they 
are  exempt  without  request.  This 
exemption  applies  only  to  the 
prohibition  in  §  1068.101(b)(1)  and  is 
valid  only  as  long  as  the  engine/ 
equipment  is  used  solely  for 


provisions  of  this  paragraph  (b)  to 
circumvent  the  requirements  that  apply 
to  the  sale  of  new  competition  engines 
under  the  standard-setting  part. 

(c)  If  you  modify  any  engines/ 
equipment  under  paragraph  (b)  of  this 
section,  you  must  destroy  the  original 
emission  labels.  If  you  loan,  lease,  sell, 
or  give  any  of  these  engines/equipment 
to  someone  else,  you  must  tell  the  new 
owner  (or  operator,  if  applicable)  in 
writing  that  they  may  be  used  only  for 
competition. 

§  1 068.240  What  are  the  provisions  for 
exempting  new  replacement  engines? 

The  prohibitions  in  §  1068.101(a)(1) 
do  not  apply  to  a  new  engine  if  it  is 
exempt  under  this  section  as  a 
replacement  engine.  For  purposes  of 
this  section,  a  replacement  engine  is  a 
new  engine  that  is  used  to  replace  an 
engine  that  has  already  been  placed  into 
service  (whether  the  previous  engine  is 
replaced  in  whole  or  in  part  with  a  new 
engine). 

(a)  General  provisions.  You  are 
eligible  for  the  exemption  for  new 
replacement  engines  only  if  you  are  a 
certificate  holder.  Note  that  this 
exemption  does  not  apply  for 
locomotives  (40  CFR  1033.601)  and  that 
unique  provisions  apply  to  marine 
compression-ignition  engines  (40  CFR 
1042.615).  Paragraphs  (b)  and  (c) 
describe  two  different  approaches  for 
exempting  new  replacement  engines 
where  the  engines  are  specially  built  to 
correspond  to  an  earlier  model  year  that 
was  subject  to  less  stringent  standards 
than  those  that  apply  for  current 
production  (or  is  no  longer  covered  by 

a  certificate  of  conformity).  Paragraphs 
(d)  and  (e)  describe  a  simpler  approach 
for  exempting  partially  complete  new 
replacement  engines  that  are  built  under 
a  certificate  of  conformity  that  is  valid 
for  producing  engines  for  the  current 
model  year. 

(b)  Previous-tier  replacement  engines 
with  tracking.  You  may  produce  any 
number  of  new  replacement  engines 
under  this  section  if  all  the  following 
conditions  are  true: 

(1)  You  produce  a  new  engine  to 
replace  an  engine  already  placed  into 
service  in  a  piece  of  equipment. 

(2)  The  engine  being  replaced  was  not 
originally  subject  to  emission  standards 
or  was  originally  subject  to  less 
stringent  emission  standards  than  those 
that  would  otherwise  apply  to  the  new 
engine.  The  provisions  of  this  paragraph 
(b)  also  apply  for  engines  that  were 
originally  certified  to  the  same 
standards  that  apply  for  the  current 
model  year  if  you  no  longer  have  a 
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certificate  of  conformity  to  continue 
producing  that  engine  configuration. 

(3)  You  determine  that  you  do  not 
produce  an  engine  certified  to  meet 
current  requirements  that  has  the 
appropriate  physical  or  performance 
characteristics  to  repower  the 
equipment.  If  the  engine  being  replaced 
was  made  by  a  different  company,  you 
must  make  this  determination  also  for 
engines  produced  by  this  other 
company.  You  must  keep  records  to 
document  your  basis  for  making  this 
determination. 

(4)  You  or  your  agent  takes  possession 
of  the  old  engine  or  confirms  that  the 
old  engine  has  been  destroyed. 

(5)  If  the  old  engine  was  subject  to 
emission  standards,  you  must  make  the 
new  replacement  engine  in  a 
configuration  identical  in  all  material 
respects  to  the  old  engine  and  meet  the 
requirements  of  §  1068.265.  You  may 
alternatively  make  the  new  replacement 
engine  in  a  configuration  identical  in  all 
material  respects  to  another  certified 
engine  of  the  same  or  later  model  year 
as  long  as  the  engine  is  not  certified 
with  a  family  emission  limit  higher  than 
that  of  the  old  engine. 

(6)  You  add  a  permanent  label, 
consistent  with  §  1068.45,  with  your 
corporate  name  and  trademark  and  the 
following  additional  information: 

(i)  Add  the  following  statement  if  the 
engine  being  replaced  was  not  subject  to 
any  emission  standards  under  this 
chapter: 

THIS  ENGINE  DOES  NOT  COMPLY 
WITH  U.S.  EPA  NONROAD  EMISSION 
REQUIREMENTS.  SELLING  OR 
INSTALLING  THIS  ENGINE  FOR  ANY 
PURPOSE  OTHER  THAN  TO  REPLACE 
A  NONROAD  ENGINE  BUILT  BEFORE 
JANUARY  1,  [Insert  appropriate  year 
reflecting  when  the  earliest  tier  of 
standards  began  to  apply  to  engines  of 
that  size  and  type]  MAY  BE  A 
VIOLATION  OF  FEDERAL  LAW 
SUBJECT  TO  CIVIL  PENALTY. 

(ii)  Add  the  following  statement  if  the 
engine  being  replaced  was  subject  to 
emission  standards: 

THIS  ENGINE  COMPLIES  WITH  U.S. 
EPA  NONROAD  EMISSION 
REQUIREMENTS  FOR  [Identify  the 
appropriate  emission  standards  (by 
model  year,  tier,  or  emission  levels)  for 
the  replaced  engine]  ENGINES  UNDER 
40  CFR  1068.240.  SELLING  OR 
INSTALLING  THIS  ENGINE  FOR  ANY 
PURPOSE  OTHER  THAN  TO  REPLACE 
A  [Identify  the  appropriate  emission 
standards  for  the  replaced  engine,  by 
model  year(s),  tier(s),  or  emission 
levels)]  ENGINE  MAY  BE  A 
VIOLATION  OF  FEDERAL  LAW 
SUBJECT  TO  CIVIL  PENALTY. 


(c)  Previous-tier  replacement  engines 
without  tracking.  You  may  produce  a 
limited  number  of  new  replacement 
engines  that  are  not  from  a  currently 
certified  engine  family  under  the 
provisions  of  this  paragraph  (c).  This 
would  apply,  for  example,  for  engine 
configurations  that  were  certified  in  an 
earlier  model  year  but  are  no  longer 
covered  by  a  certificate  of  conformity. 
You  must  comply  with  the  requirements 
of  paragraph  (b)  of  this  section  for  any 
number  of  replacement  engines  you 
produce  in  excess  of  what  we  allow 
under  this  paragraph  (c).  The  following 
provisions  apply  to  engines  exempted 
under  this  paragraph  (c): 

(1)  You  may  produce  a  limited 
number  of  replacement  engines  under 
this  paragraph  (c)  representing  0.5 
percent  of  your  annual  production 
volumes  for  each  category  and 
subcategory  of  engines  identified  in 
Table  1  to  this  section  (1.0  percent 
through  2013).  Calculate  this  number  by 
multiplying  your  annual  U.S. -directed 
production  volume  by  0.005  (or  0.01 
through  2013)  and  rounding  to  the 
nearest  whole  number.  Determine  the 
appropriate  production  volume  by 
identifying  the  highest  total  annual 
U.S. -directed  production  volume  of 
engines  from  the  previous  three  model 
years  for  all  your  certified  engines  from 
each  category  or  subcategory  identified 
in  Table  1  to  this  section,  as  applicable. 
In  unusual  circumstances,  you  may  ask 
us  to  base  your  production  limits  on 
U.S.-directed  production  volume  for  a 
model  year  more  than  three  years  prior. 
Include  only  those  stationary  engines 
from  your  U.S. -directed  production 
volume  that  are  certified  under  one  of 
the  standard-setting  parts  identified  in 
Table  1  to  this  section.  Do  not  include 
any  exempted  engines  you  produce  as 
part  of  your  U.S. -directed  production 
volume,  even  if  those  engines  must  meet 
emission  standards  as  a  condition  of  the 
exemption.  Include  U.S. -directed 
engines  produced  by  any  parent  or 
subsidiary  companies  and  those  from 
any  other  companies  you  license  to 
produce  engines  for  you. 

(2)  Count  every  exempted  new 
replacement  engine  from  your  total 
U.S. -directed  production  volume  that 
you  produce  in  a  given  calendar  year 
under  this  paragraph  (c),  including 
partially  complete  engines,  except  for 
the  following: 

(i)  Engines  built  to  specifications  for 
an  earlier  model  year  under  paragraph 
(b)  of  this  section. 

(ii)  Partially  complete  engines 
exempted  under  paragraph  (d)  or  (e)  of 
this  section. 

(3)  Send  the  Designated  Compliance 
Officer  a  report  by  February  15  of  the 


year  following  any  year  in  which  you 
produced  exempted  replacement 
engines  under  this  paragraph  (c).  In 
your  report  include  the  total  number  of 
replacement  engines  you  produce  under 
this  paragraph  (c)  for  each  category  or 
subcategory,  as  appropriate,  and  the 
corresponding  total  production  volumes 
determined  under  paragraph  (c)(1)  of 
this  section.  If  you  send  us  a  report 
under  this  paragraph  (c)(3),  you  must 
also  include  the  total  number  of 
replacement  engines  you  produced 
under  paragraphs  (b),  (d).  and  (e)  of  this 
section.  You  may  include  this 
information  in  production  reports 
required  under  the  standard-setting  part. 

(4)  Add  a  permanent  label  as  specified 
in  paragraph  (b)(6)  of  this  section.  For 
partially  complete  engines,  you  may 
alternatively  add  a  permanent  or 
removable  label  as  specified  in 
paragraph  (d)  of  this  section,  except  that 
the  appropriate  regulatory  cite  is  40  CFR 
1068.240(c). 

(5)  You  may  not  use  the  provisions  of 
this  paragraph  (c)  for  any  engines  in  the 
following  engine  categories  or 
subcategories: 

(i)  Land-based  nonroad  compression- 
ignition  engines  we  regulate  under  40 
CFR  part  1039  with  a  per-cylinder 
displacement  at  or  above  7.0  liters. 

(ii)  Marine  compression-ignition 
engines  we  regulate  under  40  CFR  part 
1042  with  a  per-cylinder  displacement 
at  or  above  7.0  liters. 

(iii)  Locomotive  engines  we  regulate 
under  40  CFR  part  1033. 

(d)  Current-tier  replacement  engines 
for  engine-based  standards.  You  may 
introduce  into  U.S.  commerce  short 
blocks  or  other  partially  complete 
engines  from  a  currently  certified  engine 
family  as  replacement  components  for 
in-use  equipment  powered  by  engines 
you  originally  produced.  You  must  be 
able  to  identify  all  the  engine  models 
and  model  years  for  which  the  partially 
complete  engine  may  properly  be  used 
for  replacement  purposes.  You  must 
label  the  engine  as  follows: 

(1)  If  you  have  a  reasonable  basis  to 
believe  that  the  fully  assembled  engine 
will  include  the  original  emission 
control  information  label,  you  may  add 
a  removable  label  to  the  engine  with 
your  corporate  name  and  trademark  and 
the  statement:  “This  replacement  engine 
is  exempt  under  40  CFR  1068.240(d).” 
This  would  generally  apply  if  all  the 
engine  models  that  are  compatible  with 
the  replacement  engine  were  covered  by 
a  certificate  of  conformity  and  they  were 
labeled  in  a  position  on  the  engine  or 
equipment  that  is  not  included  as  part 
of  the  partially  complete  engine  being 
shipped  for  replacement  purposes. 
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Removable  labels  must  meet  the 
requirements  specified  in  §  1068.45. 

(2)  If  you  do  not  qualify  for  using  a 
removable  label  in  paragraph  (d)(1)  of 
this  section,  you  must  add  a  permanent 
label  in  a  readily  visible  location, 
though  it  may  be  obscured  after 
installation  in  a  piece  of  equipment. 
Include  on  the  permanent  label  your 
corporate  name  and  trademark,  the 
engine’s  part  number  (or  other 
identifying  information),  and  the 
statement:  “This  replacement  Engine  is 
exempt  under  40  CFR  1068.240(d).”  If 
there  is  not  enough  space  for  this 
statement,  you  may  alternatively  add: 
“REPLACEMENT”  or  “SERVICE 
ENGINE”.  For  purposes  of  this 
paragraph  (d)(2),  engine  part  numbers 
permanently  stamped  or  engraved  on 
the  engine  are  considered  to  be  included 
on  the  label. 

(e)  Current-tier  replacement  engines 
for  equipment-based  standards.  In  the 
case  of  equipment  subject  to  equipment- 
based  standards,  you  may  introduce  into 
U.S.  commerce  engines  that  are 
identical  to  engines  covered  by  a  current 
certificate  of  conformity  demonstrating 


compliance  with  currently  applicable 
standards  where  the  engines  will  be 
installed  as  replacement  engines.  These 
engines  might  be  fully  assembled,  but 
we  would  consider  them  to  be  partially 
complete  engines  because  they  are  not 
yet  installed  in  the  equipment.  You 
must  be  able  to  identify  all  the  engine 
and  equipment  models  and  model  years 
for  which  such  an  engine  may  properly 
be  used  for  replacement  purposes.  Add 
a  permanent  or  removable  label  to  these 
engines  as  described  in  paragraph  (d)  of 
this  section,  except  that  the  appropriate 
regulatory  cite  is  40  CFR  1068.240(e). 

(f)  Emission  credits.  Replacement 
engines  exempted  under  this  section 
may  not  generate  or  use  emission  credits 
under  the  standard-setting  part  nor  be 
part  of  any  associated  credit 
calculations. 

(g)  Circumvention.  The  provisions  of 
this  section  may  not  be  used  to 
circumvent  emission  standards  that 
apply  to  new  engines  under  the 
standard-setting  part. 

(1)  The  provisions  of  this  section  are 
intended  to  allow  for  replacement  of 
engines  that  fail  prematurely  if  none  of 
the  following  is  true: 


(1)  The  engine  can  reasonably  be 
repaired  or  rebuilt. 

(ii)  A  different  used  engine  (including 
rebuilt  engines)  can  be  used,  consistent 
with  applicable  regulations.  Note  that 
the  regulations  limit  the  use  of  used 
engines  from  certain  categories,  such  as 
converting  land-based  engines  for  use  in 
marine  vessels. 

(iii)  A  new  certified  engine  is 
available  with  the  appropriate  physical 
and  performance  characteristics. 

(2)  Anyone  installing  an  exempted 
new  replacement  engine  is  deemed  to  be 
a  manufacturer  of  a  new  engine  with 
respect  to  the  prohibitions  of 

§  1068.101(a)(1).  This  applies  to  all 
engines  exempted  under  this  section. 

(3)  The  stockpiling  restrictions 
specified  in  §  1068.103(f)  do  not  apply 
for  engines  that  will  be  introduced  into 
U.S.  commerce  only  as  allowed  by  this 
section.  The  model  year  restrictions 
specified  in  §  1068.103(f)  do  not  apply 
for  engines  produced  under  paragraphs 
(d)  and  (e)  of  this  section  if  you  can 
demonstrate  that  the  engines  will  be 
used  only  as  replacement  engines. 


Table  1  to  §1068.240— Engine  Categories  and  Subcategories  for  Streamlined  Compliance  Provisions  for 

New  Replacement  Engines 


Engine  category 

Standard-setting  part 1 

Engine  subcategories 

Highway  Cl  . 

40  CFR  part  86 . 

disp.  <  0.6  L/cyl 

0.6  <  disp.  <  1.2  L/cyl 
disp.  >1.2  L/cyl 

Nonroad  Cl,  Stationary  Cl,  and  Marine  Cl . 

40  CFR  part  1039,  or  40  CFR  part  1042  . 

disp.  <  0.6  L/cyl 

0.6  <  disp.  <  1.2  L/cyl 

1.2  <  disp.  <  2.5  L/cyl 

2.5  <  disp.  <  7.0  L/cyl 

Marine  SI  . 

40  CFR  part  1045  . 

outboard. 

personal  watercraft. 

Large  SI,  Stationary  SI,  and  Marine  SI  (sterndrive/  in¬ 
board  only). 

40  CFR  part  1048  or  40  CFR  part  1045  . 

all  engines. 

Recreational  vehicles  . 

40  CFR  part  1051  . 

off-highway  motorcycle, 
all-terrain  vehicle, 
snowmobile. 

Small  SI  and  Stationary  SI  . 

40  CFR  part  1054  . 

handheld. 

Class  1. 

Class  II. 

1 1nclude  an  engine  as  being  subject  to  the  identified  standard-setting  part  if  it  will  eventually  be  subject  to  emission  standards  under  that  part. 
For  example,  if  you  certify  marine  compression-ignition  engines  under  part  94,  count  those  as  if  they  were  already  subject  to  part  1042. 


§  1 068.245  Whai  temporary  provisions 
address  hardship  due  to  unusual 
circumstances? 

(a)  After  considering  the 
circumstances,  we  may  permit  you  to 
introduce  into  U.S.  commerce  engines/ 
equipment  that  do  not  comply  with 
emission-related  requirements  for  a 


limited  time  if  all  the  following 
conditions  apply: 

(1)  Unusual  circumstances  that  are 
clearly  outside  your  control  prevent  you 
from  meeting  requirements  from  this 
chapter. 

(2)  You  exercised  prudent  planning 
and  were  not  able  to  avoid  the  violation; 
you  have  taken  all  reasonable  steps  to 


minimize  the  extent  of  the 
nonconformity. 

(3)  No  other  allowances  are  available 
under  the  regulations  in  this  chapter  to 
avoid  the  impending  violation, 
including  the  provisions  of  §  1068.250. 

(4)  Not  having  the  exemption  will 
jeopardize  the  solvency  of  your 
company. 
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(b)  If  your  unusual  circumstances  are 
only  related  to  compliance  with  the 
model-year  provisions  of  §  1068.103(f), 
we  may  grant  hardship  under  this 
section  without  a  demonstration  that  the 
solvency  of  your  company  is  in  jeopardy 
as  follows: 

(1)  You  must  demonstrate  that  the 
conditions  specified  in  paragraphs  (a)(1) 
through  (3)  of  this  section  apply. 

(2)  Your  engines/equipment  must 
comply  with  standards  and  other 
requirements  that  would  have  applied  if 
assembly  were  completed  on  schedule. 

(3)  You  may  generally  request  this 
exemption  only  for  engines/equipment 
for  which  assembly  has  been 
substantially  completed;  you  may  not 
begin  assembly  of  any  additional , 
engines/equipment  under  this 
'exemption  after  the  cause  for  delay  has 
occurred.  We  may  make  an  exception  to 
this  general  restriction  for  secondary 
engine  manufacturers. 

(4)  As  an  example,  if  your  normal 
production  process  involves  purchase  of 
partially  complete  engines  and  a 
supplier  fails  to  deliver  all  the  ordered 
engines  in  time  for  your  assembly 
according  to  your  previously  established 
schedule  as  a  result  of  a  fire  at  its 
factory,  you  may  request  that  we  treat 
those  engine  as  if  they  had  been 
completed  on  the  original  schedule. 

Note  that  we  would  grant  relief  only  for 
those  engines  where  you  had  a 
reasonable  basis  for  expecting  the 
engines  to  be  delivered  on  time  based 
on  past  performance  and  terms  of 
purchase. 

(c)  To  apply  for  an  exemption,  you 
must  send  the  Designated  Compliance 
Officer  a  written  request  as  soon  as 
possible  before  you  are  in  violation.  In 
your  request,  show  that  you  meet  all  the 
conditions  and  requirements  in 
paragraph  (a)  of  this  section. 

(d)  Include  in  your  request  a  plan 
showing  how  you  will  meet  all  the 
applicable  requirements  as  quickly  as 
possible. 

(e)  You  must  give  us  other  relevant 
information  if  we  ask  for  it. 

(f)  We  may  include  reasonable 
additional  conditions  on  an  approval 
granted  under  this  section,  including 
provisions  to  recover  or  otherwise 
address  the  lost  environmental  benefit 
or  paying  fees  to  offset  any  economic 
gain  resulting  from  the  exemption.  For 
example,  in  the  case  of  multiple  tiers  of 
emission  standards,  we  may  require  that 
you  meet  the  standards  from  the 
previous  tier  whether  or  not  your 
hardship  is  granted  under  paragraph  (b) 
of  this  section. 

(g)  Add  a  permanent  label  to  all 
engines/equipment  exempted  under  this 


section,  consistent  with  §  1068.45,  with 
at  least  the  following  items: 

(1)  The  label  heading  “EMISSION 
CONTROL  INFORMATION”. 

(2)  Your  corporate  name  and 
trademark. 

(3)  Engine  displacement  (in  liters  or 
cubic  centimeters),  and  model  year  of 
the  engine/equipment,  (as  applicable); 
or  whom  to  contact  for  further 
information.  We  may  also  require  that 
you  include  maximum  engine  power. 

(4)  A  statement  describing  the 
engine’s  status  as  an  exempted  engine: 

(i)  If  the  engine/equipment  does  not 
meet  any  emission  standards,  add  one  of 
the  following  statements: 

(A)  “THIS  ENGINE  IS  EXEMPT 
UNDER  40  CFR  1068.245  FROM 
EMISSION  STANDARDS  AND 
RELATED  REQUIREMENTS.” 

(B)  “THIS  EQUIPMENT  IS  EXEMPT 
UNDER  40  CFR  1068.245  FROM 
EMISSION  STANDARDS  AND 
RELATED  REQUIREMENTS.” 

(ii)  If  the  engines/equipment  meet 
alternate  emission  standards  as  a 
condition  of  an  exemption  under  this 
section,  we  may  specify  a  different 
statement  to  identify  the  alternate 
emission  standards. 

§  1 068.250  What  are  the  provisions  for 
extending  compliance  deadlines  for  small 
businesses  under  hardship? 

(a)  After  considering  the 
circumstances,  we  may  extend  the 
compliance  deadline  for  you  to  meet 
new  or  revised  emission  standards  as 
long  as  you  meet  all  the  conditions  and 
requirements  in  this  section. 

(b)  You  must  be  a  small  business  to 
be  eligible  for  this  exemption. 

(c)  Send  the  Designated  Compliance 
Officer  a  written  request  for  an 
extension.  In  your  request,  show  that  all 
the  following  conditions  and 
requirements  apply: 

(1)  You  have  taken  all  possible 
business,  technical,  and  economic  steps 
to  comply. 

(1)  In  the  case  of  importers  of  engines/ 
equipment  produced  by  other 
companies,  show  that  you  attempted  to 
find  a  manufacturer  capable  of 
supplying  complying  products  as  soon 
as  you  became  aware  of  the  applicable 
requirements  but  were  unable  to  do  so. 

(ii)  For  all  other  manufacturers,  show 
that  the  burden  of  compliance  costs 
prevents  you  from  meeting  the 
requirements  of  this  chapter. 

(2)  Not  having  the  exemption  will 
jeopardize  the  solvency  of  your 
company. 

(3)  No  other  allowances  are  available 
under  the  regulations  in  this  chapter  to 
avoid  the  impending  violation. 

(d)  In  describing  the  steps  you  have 
taken  to  comply  under  paragraph  (c)(1) 


of  this  section,  include  at  least  the 
following  information: 

(1)  Describe  your  business  plan, 
showing  the  range  of  projects  active  or 
under  consideration. 

(2)  Describe  your  current  and 
projected  financial  status,  with  and 
without  the  burden  of  complying  fully 
with  the  applicable  regulations  in  this 
chapter. 

(3)  Describe  your  efforts  to  raise 
capital  to  comply  with  regulations  in 
this  chapter  (this  may  not  apply  for 
importers). 

(4)  Identify  the  engineering  and 
technical  steps  you  have  taken  or  those 
you  plan  to  take  to  comply  with 
regulations  in  this  chapter. 

(5)  Identify  the  level  of  compliance 
you  can  achieve.  For  example,  you  may 
be  able  to  produce  engines/equipment 
that  meet  a  somewhat  less  stringent 
emission  standard  than  the  regulations 
in  this  chapter  require. 

(e)  Include  in  your  request  a  plan 
showing  how  you  will  meet  all  the 
applicable  requirements  as  quickly  as 
possible. 

(f)  You  must  give  us  other  relevant 
information  if  we  ask  for  it. 

(g)  An  authorized  representative  of 
your  company  must  sign  the  request  and 
include  the  statement:  “All  the 
information  in  this  request  is  true  and 
accurate  to  the  best  of  my  knowledge.” 

(h)  Send  your  request  for  this 
extension  at  least  nine  months  before 
the  relevant  deadline.  If  different 
deadlines  apply  to  companies  that  are 
not  small-volume  manufacturers,  do  not 
send  your  request  before  the  regulations 
in  question  apply  to  the  other 
manufacturers.  Otherwise,  do  not  send 
your  request  more  than  three  years 
before  the  relevant  deadline. 

(i)  We  may  include  reasonable 
requirements  on  an  approval  granted 
under  this  section,  including  provisions 
to  recover  or  otherwise  address  the  lost 
environmental  benefit.  For  example,  we 
may  require  that  you  meet  a  less 
stringent  emission  standard  or  buy  and 
use  available  emission  credits. 

(j)  We  may  approve  extensions  of  the 
compliance  deadlines  as  reasonable 
under  the  circumstances  up  to  one 
model  year  at  a  time,  and  up  to  three 
years  total. 

(k)  Add  a  permanent  label  to  all 
engines/equipment  exempted  under  this 
section,  consistent  with  §  1068.45,  with 
at  least  the  following  items: 

(l)  The  label  heading  “EMISSION 
CONTROL  INFORMATION”. 

(2)  Your  corporate  name  and 
trademark. 

(3)  Engine  displacement  (in  liters  or 
cubic  centimeters),  and  model  year  of 
the  engine/equipment  (as  applicable);  or 


59362 


Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations 


whom  to  contact  for  further  information. 
We  may  also  require  that  you  include 
maximum  engine  power. 

(4)  A  statement  describing  the 
engine’s  status  as  an  exempted  engine: 

(i)  If  the  engine/equipment  does  not 
meet  any  emission  standards,  add  one  of 
the  following  statements: 

(A)  “THIS  ENGINE  IS  EXEMPT 
UNDER  40  CFR  1068.250  FROM 
EMISSION  STANDARDS  AND 
RELATED  REQUIREMENTS.” 

(B)  “THIS  EQUIPMENT  IS  EXEMPT 
UNDER  40  CFR  1068.250  FROM 
EMISSION  STANDARDS  AND 
RELATED  REQUIREMENTS.” 

(ii)  If  the  engine/equipment  meets 
alternate  emission  standards  as  a 
condition  of  an  exemption  under  this 
section,  we  may  specify  a  different 
statement  to  identify  the  alternate 
emission  standards. 

§  1 068.255  What  are  the  provisions  for 
exempting  engines  and  fuel-system 
components  for  hardship  for  equipment 
manufacturers  and  secondary  engine 
manufacturers? 

This  section  describes  how,  in 
unusual  circumstances,  we  may  approve 
an  exemption  to  prevent  hardship  to  an 
equipment  manufacturer  or  a  secondary 
engine  manufacturer.  This  section  does 
not  apply  to  products  that  are  subject  to 
equipment-based  exhaust  emission 
standards. 

(a)  Equipment  exemption.  As  an 
equipment  manufacturer,  you  may  ask 
for  approval  to  produce  exempted 
equipment  for  up  to  12  months.  We  will 
generally  limit  this  to  the  first  year  that 
new  or  revised  emission  standards 
apply.  Send  the  Designated  Compliance 
Officer  a  written  request  for  an 
exemption  before  you  are  in  violation. 

In  your  request,  you  must  show  you  are 
not  at  fault  for  the  impending  violation 
and  that  you  would  face  serious 
economic  hardship  if  we  do  not  grant 
the  exemption.  This  exemption  is  not 
available  under  this  paragraph  (a)  if  you 
manufacture  the  engine  or  fuel-system 
components  you  need  for  your  own 
equipment,  or  if  complying  engines  or 
fuel-system  components  are  available 
from  other  manufacturers  that  could  be 
used  in  your  equipment,  unless  we 
allow  it  elsewhere  in  this  chapter.  We 
may  impose  other  conditions,  including 
provisions  to  use  prodncts  meeting  less 
stringent  emission  standards  or  to 
recover  the  lost  environmental  benefit. 
In  determining  whether  to  grant  the 
exemptions,  we  will  consider  all 
relevant  factors,  including  the 
following: 

(1)  The  number  of  engines  or  fuel- 
system  components  involved. 

(2)  The  size  of  your  company  and 
your  ability  to  endure  the  hardship. 


(3)  The  amount  of  time  you  had  to 
redesign  your  equipment  to 
accommodate  complying  products. 

(4)  Whether  there  was  any  breach  of 
contract  by  a  supplier. 

(5)  The  potential  for  market 
disruption. 

(b)  Engine  and  fuel-system  component 
exemption.  As  an  engine  manufacturer 
or  fuel-system  component  manufacturer, 
you  may  produce  nonconforming 
products  for  the  equipment  we  exempt 
in  paragraph  (a)  of  this  section.  You  do 
not  have  to  request  this  exemption  but 
you  must  have  written  assurance  from 
equipment  manufacturers  that  they  need 
a  certain  number  of  exempted  products 
under  this  section.  Label  engines  or 
fuel-system  components  as  follows, 
consistent  with  §  1068.45: 

(1)  Engines.  Add  a  permanent  label  to 
all  engines/equipment  exempted  under 
this  section  with  at  least  the  following 
items: 

(1)  The  label  heading  “EMISSION 
CONTROL  INFORMATION”. 

(ii)  Your  corporate  name  and 
trademark. 

(iii)  Engine  displacement  (in  liters  or 
cubic  centimeters)  and  model  year  of 
the  engine,  or  whom  to  contact  for 
further  information.  We  may  also 
require  that  you  include  maximum 
engine  power. 

(iv)  If  the  engine  does  not  meet  any 
emission  standards:  “THIS  ENGINE  IS 
EXEMPT  UNDER  40  CFR  1068.255 
FROM  EMISSION  STANDARDS  AND 
RELATED  REQUIREMENTS.”  If  the 
engine  meets  alternate  emission 
standards  as  a  condition  of  an 
exemption  under  this  section,  we  may 
specify  a  different  statement  to  identify 
the  alternate  emission  standards. 

(2)  Fuel-system  components.  Add  a 
permanent  label  to  all  engines/ 
equipment  exempted  under  this  section 
with  at  least  the  following  items: 

(i)  Your  corporate  name  and 
trademark. 

(ii)  The  statement  “EXEMPT  UNDER 
40  CFR  1068.255”. 

(c)  Secondary  engine  manufacturers. 
As  a  secondary  engine  manufacturer, 
you  may  ask  for  approval  to  produce 
exempted  engines  under  this  section  for 
up  to  12  months.  We  may  require  you 
to  certify  your  engines  to  compliance 
levels  above  the  emission  standards  that 
apply.  For  example,  in  the  case  of 
multiple  tiers  of  emission  standards,  we 
may  require  you  to  meet  the  standards 
from  the  previous  tier. 

(1)  The  provisions  in  paragraph  (a)  of 
this  section  that  apply  to  equipment 
manufacturers  requesting  an  exemption 
apply  equally  to  you  except  that  you 
may  manufacture  the  engines.  Before  we 
approve  an  exemption  under  this 


section,  we  will  generally  require  that 
you  commit  to  a  plan  to  make  up  the 
lost  environmental  benefit. 

(1)  If  you  produce  uncertified  engines 
under  this  exemption,  we  will  calculate 
the  lost  environmental  benefit  based  on 
our  best  estimate  of  uncontrolled 
emission  rates  for  your  engines. 

(ii)  If  you  produce  engines  under  this 
exemption  that  are  certified  to  a 
compliance  level  less  stringent  than  the 
emission  standards  that  would 
otherwise  apply,  we  will  calculate  the 
lost  environmental  benefit  based  on  the 
compliance  level  you  select  for  your 
engines. 

(2)  The  labeling  requirements  in 
paragraph  (b)  of  this  section  apply  to 
your  exempted  engines;  however,  if  you 
certify  engines  to  specific  compliance 
levels,  state  on  the  label  the  compliance 
levels  that  apply  to  each  engine. 

§  1068.260  What  general  provisions  apply 
for  selling  or  shipping  engines  that  are  not 
yet  in  their  certified  configuration? 

Except  as  specified  in  paragraph  (e)  of 
this  section,  all  new  engines  in  the 
United  States  are  presumed  to  be  subject 
to  the  prohibitions  of  §  1068.101,  which 
genhrally  require  that  all  new  engines  be 
in  a  certified  configuration  before  being 
introduced  into  U.S.  commerce.  All 
emission-related  components  generally 
need  to  be  installed  on  an  engine  for 
such  an  engine  to  be  in  its  certified 
configuration.  This  section  specifies 
clarifications  and  exemptions  related  to 
these  requirements  for  engines.  Except 
for  paragraph  (c)  of  this  section,  the 
provisions  of  this  section  generally 
apply  for  engine-based  standards  but 
not  for  equipment-based  standards. 

(a)  You  may  ship  engines  with 
emission-related  components  that  are 
not  yet  assembled  to  the  engine  in 
circumstances  where  the  final  assembly 
depends  on  equipment  design 
parameters  and  shipment  of  the  fully 
assembled  engine  is  impractical.  For 
example,  you  may  generally  ship 
aftertreatment  devices  along  with 
engines  rather  than  installing  them  on 
the  engine  before  shipment.  You  do  not 
need  an  exemption  to  ship  an  engine 
under  this  paragraph  (a)  but  we  may 
require  you  to  describe  how  you  plan  to 
use  this  provision  in  your  application 
for  certification. 

(b)  You  do  not  need  an  exemption  to 
ship  engines  without  specific 
components  if  they  are  not  emission- 
related  components  identified  in 
Appendix  I  of  this  part.  For  example, 
you  may  generally  ship  engines  without 
radiators  needed  to  cool  the  engine.  You 
may  ask  us  at  the  time  of  certification 

to  allow  you  to  ship  your  engines 
without  other  equipment-related 
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components  (such  as  a  vehicle  speed 
sensor)  that  are  described  in  your 
application  for  certification.  If  we  allow 
it,  we  may  specify  conditions  that  we 
determine  are  needed  to  ensure  that 
shipping  the  engine  without  such 
components  will  not  result  in  the  engine 
being  operated  outside  of  its  certified 
configuration. 

(c)  If  you  are  a  certificate  holder,  you 
may  ask  us  to  provide  a  temporary 
exemption  to  allow  you  to  ship  or 
transport  partially  complete  engines 
between  two  of  your  facilities  as  long  as 
you  maintain  ownership  and  control  of 
the  engines  until  they  reach  their 
destination.  We  may  also  allow  this 
where  you  do  not  maintain  actual 
ownership  and  control  of  the  engines 
(such  as  hiring  a  shipping  company  to 
transport  the  engines)  but  only  if  you 
demonstrate  that  the  engines  will  be 
transported  only  according  to  your 
specifications.  See  §  1068.261(b)  for  the 
provisions  that  apply  instead  of  this 
paragraph  (c)  for  the  special  case  of 
integrated  manufacturers  using  the 
delegated-assembly  exemption.  Send 
your  request  for  this  exemption  to  the 
Designated  Compliance  Officer  in  your 
application  for  certification,  if 
applicable;  in  this  case,  your  exemption 
is  approved  when  we  grant  your 
certificate.  You  may  send  your  request 
in  a  separate  submission  if  you  will  not 
be  the  certificate  holder  for  the  engines 
in  question.  We  may  require  you  to  take 
specific  steps  to  ensure  that  such 
engines  are  in  a  certified  configuration 
before  reaching  the  ultimate  purchaser. 
Note  that  since  this  is  a  temporary 
exemption,  it  does  not  allow  you  to  sell 
or  otherwise  distribute  to  ultimate 
purchasers  an  engine  in  an  uncertified 
configuration.  Note  also  that  the 
exempted  engine  remains  new  and 
subject  to  emission  standards  (see 
definition  of  “exempted”  in  §  1068.30) 
until  its  title  is  transferred  to  the 
ultimate  purchaser  or  it  otherwise 
ceases  to  be  new. 

(d)  See  §  1068.261  for  delegated- 
assembly  provisions  in  which 
certificate-holding  manufacturers 
introduce  into  U.S.  commerce  engines 
that  are  not  yet  equipped  with  certain 
emission-related  components.  See 

§  1068.262  for  provisions  related  to 
manufacturers  introducing  into  U.S. 
commerce  partially  complete  engines 
for  which  a  secondary  engine 
manufacturer  holds  the  certificate  of 
conformity. 

(e)  Engines  used  in  hobby  vehicles  are 
not  presumed  to  be  engines  subject  to 
the  prohibitions  of  §  1068.101.  Hobby 
vehicles  are  reduced-scale  models  of 
vehicles  that  are  not  capable  of 
transporting  a  person.  Other  engines 


that  do  not  have  a  valid  certificate  of 
conformity  or  exemption  when 
introduced  into  U.S.  commerce  are 
presumed  to  be  engines  subject  to  the 
prohibitions  of  §  1068.101  unless  we 
determine  that  such  engines  are 
excluded  from  the  prohibitions  of 
§1068.101. 

(f)  While  we  presume  that  new 
nonhobby  engines  are  subject  to  the 
prohibitions  of  §  1068.101,  we  may 
determine  that  a  specific  engine  is  not 
subject  to  these  prohibitions  based  on 
information  you  provide  or  other 
information  that  is  available  to  us.  For 
example,  the  provisions  of  this  part 
1068  and  the  standard-setting  parts 
provide  for  exemptions  in  certain 
circumstances.  Also,  some  engines  are 
subject  to  separate  prohibitions  under 
subchapter  C  instead  of  the  prohibitions 
of  §  1068.101  (see  for  example,  40  CFR 
89.1003). 

§  1 068.261  What  provisions  apply  for 
selling  or  shipping  certified  engines  that  are 
not  yet  in  the  certified  configuration? 

This  section  describes  an  exemption 
that  allows  certificate  holders  to  sell  or 
ship  engines  that  are  missing  certain 
emission-related  components  if  those 
components  will  be  installed  by  an 
equipment  manufacturer.  This  section 
does  not  apply  to  equipment  subject  to 
equipment-based  standards.  See  the 
standard-setting  part  to  determine 
whether  and  how  the  provisions  of  this 
section  apply.  (Note:  See  §  1068.262  for 
provisions  related  to  manufacturers 
introducing  into  U.S.  commerce 
partially  complete  engines  for  which 
someone  else  holds  the  certificate  of 
conformity.)  This  exemption  is 
temporary  as  described  in  paragraph  (f) 
of  this  section. 

(a)  Shipping  an  engine  separately 
from  an  aftertreatment  component  that 
you  have  specified  as  part  of  its  certified 
configuration  will  not  be  a  violation  of 
the  prohibitions  in  §  1068.101(a)(1) 
subject  to  the  provisions  in  this  section. 

(b)  If  you  manufacture  engines  and 
install  them  in  equipment  you  also 
produce,  you  must  take  steps  to  ensure 
that  your  facilities,  procedures,  and 
production  records  are  set  up  to  ensure 
that  equipment  and  engines  are 
assembled  in  their  proper  certified 
configurations.  For  example,  you  may 
demonstrate  compliance  with  the 
requirements  of  this  section  by 
maintaining  a  database  showing  how 
you  pair  aftertreatment  components 
with  the  appropriate  engines  such  that 
the  final  product  is  in  its  certified 
configuration. 

(c)  If  you  include  the  price  of  all 
aftertreatment  components  in  the  price 
of  the  engine  and  ship  the  aftertreatment 


components  directly  to  the  equipment 
manufacturer,  or  arrange  for  separate 
shipment  by  the  component 
manufacturer  to  the  equipment 
manufacturer,  all  the  following 
conditions  apply: 

(1)  Apply  for  and  receive  a  certificate 
of  conformity  for  the  engine  and  its 
emission  control  system  before 
shipment  as  described  in  the  standard¬ 
setting  part.  For  an  existing  certificate  of 
conformity,  amend  the  application  for 
certification  by  describing  your  plans  to 
use  the  provisions  of  this  section  as 
described  in  paragraph  (c)(8)  of  this 
section. 

(2)  Provide  installation  instructions  in 
enough  detail  to  ensure  that  the  engine 
will  be  in  its  certified  configuration  if 
someone  follows  these  instructions. 
Provide  the  installation  instructions  in  a 
timely  manner,  generally  directly  after 
you  receive  an  order  for  shipping 
engines  or  earlier.  If  you  apply 
removable  labels  as  described  in 
paragraph  (c)(7)(i)  of  this  section, 
include  an  instruction  for  the 
equipment  manufacturer  to  remove  the 
label  after  installing  the  appropriate 
aftertreatment  component. 

(3)  Have  a  contractual  agreement  with 
the  equipment  manufacturer  obligating 
the  equipment  manufacturer  to 
complete  the  final  assembly  of  the 
engine  so  it  is  in  its  certified 
configuration  when  final  assembly  is 
complete.  This  agreement  must  also 
obligate  the  equipment  manufacturer  to 
provide  the  affidavits  required  under 
paragraph  (c)(4)  of  this  section. 

(4)  Take  appropriate  additional  steps 
to  ensure  that  all  engines  will  be  in  a 
certified  configuration  when  installed 
by  the  equipment  manufacturer.  At  a 
minimum,  you  must  obtain  annual 
affidavits  from  every  equipment 
manufacturer  to  which  you  sell  engines 
under  this  section.  Include  engines  that 
you  sell  to  distributors  or  dealers.  The 
affidavits  must  list  the  part  numbers  of 
the  aftertreatment  devices  that 
equipment  manufacturers  install  on 
each  engine  they  purchase  from  you 
under  this  section  and  include 
confirmation  that  the  number  of 
aftertreatment  devices  received  were 
sufficient  for  the  number  of  engines 
involved. 

(5)  Describe  in  your  application  for 
certification  how  you  plan  to  use  the 
provisions  of  this  section  and  any  steps 
you  plan  to  take  under  paragraph(c)(4) 
of  this  section. 

(6)  Keep  records  to  document  how 
many  engines  you  produce  under  this 
exemption.  Also,  keep  records  to 
document  your  contractual  agreements 
under  paragraph  (c)(3)  of  this  section. 
Keep  all  these  records  for  five  years  after 
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the  end  of  the  applicable  model  year 
and  make  them  available  to  us  upon 
request. 

(7)  Make  sure  the  engine  has  the 
emission  control  information  label  we 
require  under  the  standard-setting  part. 
Include  additional  labeling  using  one  of 
the  following  approaches: 

(i)  Apply  an  additional  removable 
label  in  a  way  that  makes  it  unlikely 
that  the  engine  will  be  installed  in 
equipment  other  than  in  its  certified 
configuration.  The  label  must  identify 
the  engine  as  incomplete  and  include  a 
clear  statement  that  failing  to  install  the 
aftertreatment  device,  or  otherwise 
failing  to  bring  the  engine  into  its 
certified  configuration,  is  a  violation  of 
federal  law  subject  to  civil  penalty. 

(ii)  Add  the  statement  “DELEGATED 
ASSEMBLY”  to  the  permanent  emission 
control  information  label.  You  may 
alternatively  add  the  abbreviated 
statement  “DEL  ASSY”  if  there  is  not 
enough  room  on  the  label. 

(8)  Describe  the  following  things  in 
your  application  for  certification: 

(i)  How  you  plan  to  use  the  provisions 
of  this  section. 

(ii)  A  detailed  plan  for  auditing 
equipment  manufacturers,  as  described 
in  paragraph  (d)(3)  of  this  section,  if 
applicable. 

(iii)  All  other  steps  you  plan  to  take 
under  paragraph  (c)(4)  of  this  section. 

(9)  If  one  of  your  engines  produced 
under  this  section  is  selected  for 
production-line  testing  or  a  selective 
enforcement  audit,  you  must  arrange  to 
get  a  randomly  selected  aftertreatment 
component  from  either  the  equipment 
manufacturer  or  the  equipment 
manufacturer’s  supplier.  You  may  keep 
an  inventory  of  these  randomly  selected 
parts,  consistent  with  good  engineering 
judgment  and  the  intent  of  this  section. 
You  may  obtain  such  aftertreatment 
components  from  any  point  in  the 
normal  distribution  from  the 
aftertreatment  component  manufacturer 
to  the  equipment  manufacturer.  Keep 
records  describing  how  you  randomly 
selected  these  aftertreatment 
components,  consistent  with  the 
requirements  specified  in  the  standard¬ 
setting  part. 

(10)  Note  that  for  purposes  of 
importation,  you  may  itemize  your 
invoice  to  identify  separate  costs  for 
engines  and  aftertreatment  components 
that  will  be  shipped  separately.  A  copy 
of  your  invoice  from  the  aftertreatment 
manufacturer  may  be  needed  to  avoid 
payment  of  importation  duties  for  the 
engine  that  also  include  the  value  of 
aftertreatment  components. 

(d)  If  you  do  not  include  the  price  of 
all  aftertreatment  components  in  the 
price  of  the  engine,  you  must  meet  all 


the  conditions  described  in  paragraphs 
(c)(1)  through  (9)  of  this  section,  with 
the  following  additional  provisions: 

(1)  The  contractual  agreement 
described  in  paragraph  (c)(3)  of  this 
section  must  include  a  commitment  that 
the  equipment  manufacturer  will  do  the 
following  things: 

(1)  Purchase  the  aftertreatment 
components  you  have  specified  in  your 
application  for  certification  and  keep 
records  to  document  these  purchases. 

(ii)  Cooperate  with  the  audits 
described  in  paragraph  (d)(3)  of  this 
section. 

(2)  You  must  have  written 
confirmation  that  the  equipment 
manufacturer  has  ordered  the 
appropriate  type  of  aftertreatment 
components  for  an  initial  shipment  of 
engines  under  this  section.  For  the 
purpose  of  this  paragraph  (d)(2),  initial 
shipment  means  the  first  shipment  of 
engines  that  are  subject  to  new  or  more 
stringent  emissions  standard  (or  the  first 
shipment  of  engines  using  the 
provisions  of  this  section)  to  a  given 
equipment  manufacturer  for  a  given 
engine  family.  For  the  purpose  of  this 
paragraph  (d)(2),  you  may  treat  as  a 
single  engine  family  those  engine 
families  from  different  model  years  that 
differ  only  with  respect  to  model  year  or 
other  characteristics  unrelated  to 
emissions.  You  must  receive  the  written 
confirmation  within  30  days  after 
shipment.  If  you  do  not  receive  written 
confirmation  within  30  days,  you  may 
not  ship  any  more  engines  from  that 
engine  family  to  that  equipment 
manufacturer  until  you  have  the  written 
confirmation.  Note  that  it  may  be 
appropriate  to  obtain  subsequent 
written  confirmations  to  ensure 
compliance  with  this  section,  as 
described  in  paragraph  (c)(4)  of  this 
section. 

(3)  You  must  perform  or  arrange  for 
audits  of  equipment  manufacturers  as 
follows: 

(i)  If  you  sell  engines  to  16  or  more 
equipment  manufacturers  under  the 
provisions  of  this  section,  you  must 
annually  perform  or  arrange  for  audits 
of  four  equipment  manufacturers  to 
whom  you  sell  engines  under  this 
section.  To  select  individual  equipment 
manufacturers,  divide  all  the  affected 
equipment  manufacturers  intp  quartiles 
based  on  the  number  of  engines  they 
buy  from  you;  select  a  single  equipment 
manufacturer  from  each  quartile  each 
model  year.  Vary  the  equipment 
manufacturers  selected  for  auditing 
from  year  to  year,  though  you  may 
repeat  an  audit  in  a  later  model  year  if 
you  find  or  suspect  that  a  particular 
equipment  manufacturer  is  not  properly 
installing  aftertreatment  devices. 


(ii)  If  you  sell  engines  to  fewer  than 
16  equipment  manufacturers  under  the 
provisions  of  this  section,  set  up  a  plan 
to  perform  or  arrange  for  audits  of  each 
equipment  manufacturer  on  average 
once  every  four  model  years. 

(iii)  Starting  with  the  2019  model 
year,  if  you  sell  engines  to  fewer  than  40 
equipment  manufacturers  under  the 
provisions  of  this  section,  you  may  ask 
us  to  approve  a  reduced  auditing  rate. 

We  may  approve  an  alternate  plan  that 
involves  audits  of  each  equipment 
manufacturer  on  average  once  every  ten 
model  years  as  long  as  you  show  that 
you  have  met  the  auditing  requirements 
in  preceding  years  without  finding 
noncompliance  or  improper  procedures. 

(iv)  To  meet  these  audit  requirements, 
you  or  your  agent  must  at  a  minimum 
inspect  the  assembling  companies’ 
procedures  and  production  records  to 
monitor  their  compliance  with  your 
instructions,  investigate  some  * 
assembled  engines,  and  confirm  that  the 
number  of  aftertreatment  devices 
shipped  were  sufficient  for  the  number 
of  engines  produced. 

(v)  You  must  keep  records  of  these 
audits  for  five  years  after  the  end  of  the 
applicable  model  year. 

(e)  The  following  provisions  apply  if 
you  ship  engines  without  air  filters  or 
other  portions  of  the  air  intake  system 
that  are  specifically  identified  by  part 
number  (or  other  specific  part  reference) 
in  the  application  for  certification  such 
that  the  shipped  engine  is  not  in  its 
certified  configuration.  You  do  not  need 
an  exemption  under  this  section  to  ship 
engines  without  air  intake  system 
components  if  you  instead  describe  in 
your  installation  instructions  how 
equipment  manufacturers  should  use 
components  meeting  certain  functional 
specifications. 

(1)  If  you  are  using  the  provisions  of 
this  section  to  ship  an  engine  without 
aftertreatment,  apply  all  the  provisions 
of  this  section  to  ensure  that  each 
engine,  including  its  intake  system,  is  in 
its  certified  configuration  before  it 
reaches  the  ultimate  purchaser. 

(2)  If  you  are  not  using  the  provisions 
of  this  section  to  ship  an  engine  without 
aftertreatment,  shipping  an  engine 
without  air-intake  components  that  you 
have  specified  as  part  of  its  certified 
configuration  will  not  be  a  violation  of 
the  prohibitions  in  §  1068.101(a)  if  you 
follow  the  provisions  specified  in 
paragraph  (b)  or  paragraphs  (c)(1) 
through  (9)  of  this  section.  If  we  find 
there  is  a  problem,  we  may  require  you 
to  perform  audits  as  specified  in 
paragraph  (d)(3)  of  this  section. 

(f)  Once  the  equipment  manufacturer 
takes  possession  of  an  engine  exempted 
under  this  section  and  the  engine 
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reaches  the  point  of  final  equipment 
assembly,  the  exemption  expires  and 
the  engine  is  subject  to  all  the 
prohibitions  in  §  1068.101.  Note  that  the 
engine’s  model  year  does  not  change 
based  on  the  date  the  equipment 
manufacturer  adds  the  aftertreatment 
device  and/or  air  filter  under  this 
section. 

(g)  You  may  use  the  provisions  of  this 
section  for  engines  you  sell  to  a 
distributor  as  described  in  this 
paragraph  (g)  using  one  of  the  following 
approaches: 

(1)  You  may  sell  engines  through  a 
distributor  if  you  comply  with  the 
provisions  of  paragraph  (d)  of  this 
section  with  respect  to  the  equipment 
manufacturer. 

(2)  You  may  treat  the  distributor  as 
the  equipment  manufacturer  as 
described  in  this  paragraph  (g)(2)  for  all 
applicable  requirements  and 
prohibitions.  Such  distributors  must 
bring  engines  into  their  final  certified 
configuration.  This  may  include 
shipping  the  engine  with  the 
appropriate  aftertreatment  device  and/or 
air  filter,  but  without  completing  the 
assembly  with  all  the  components.  The 
exemptions  expire  for  such  engines 
when  the  distributor  no  longer  has 
control  of  them. 

(h)  You  must  notify  us  within  15  days 
if  you  find  from  an  audit  or  another 
source  that  engines  produced  under  this 
section  are  not  in  a  certified 
configuration  at  the  point  of  final 
assembly  or  that  an  equipment 
manufacturer  has  otherwise  failed  to 
meet  its  obligations  under  this  section. 

If  this  occurs,  send  us  a  report 
describing  the  circumstances  related  to 
the  noncompliance  within  75  days  after 
you  notify  us. 

(i)  We  may  suspend,  revoke,  or  void 
an  exemption  under  this  section,  as 
follows: 

(l)  We  may  suspend  or  revoke  your 
exemption  for  a  specific  equipment 
manufacturer  if  any  of  the  engines  are 
not  in  a  certified  configuration  after 
installation  in  that  manufacturer’s 
equipment,  or  if  we  determine  that  the 
equipment  manufacturer  has  otherwise 
failed  to  comply  with  the  requirements 
of  this  section.  We  may  also  suspend  or 
revoke  your  exemption  for  other  engine 
families  with  respect  to  the  equipment 
manufacturer  unless  you  demonstrate 
that  the  noncompliance  is  limited  to  a 
specific  engine  family.  You  may  not  use 
this  exemption  for  future  shipments  to 
the  affected  equipment  manufacturer 
without  taking  action  beyond  the 
minimum  steps  specified  in  this  section, 
such  as  performing  on-site  audits.  We 
will  approve  further  use  of  this 
exemption  only  if  you  convince  us  that 


you  have  adequately  addressed  the 
factors  causing  the  noncompliance. 

(2)  We  may  suspend  or  revoke  your 
exemption  for  the  entire  engine  family 
if  we  determine  that  you  have  failed  to 
comply  with  the  requirements  of  this 
section.  If  we  make  an  adverse  decision 
with  respect  to  the  exemption  for  any  of 
your  engine  families  under  this 
paragraph  (i),  this  exemption  will  not 
apply  for  future  certificates  unless  you 
convince  us  that  the  factors  causing  the 
noncompliance  do  not  apply  to  the 
other  engine  families.  We  may  also  set 
additional  conditions  beyond  the 
provisions  specified  in  this  section. 

(3)  We  may  void  your  exemption  for 
the  entire  engine  family  if  you 
intentionally  submit  false  or  incomplete 
information  or  fail  to  keep  and  provide  . 
to  EPA  the  records  required  by  this 
section.  Note  that  all  records  and  reports 
required  under  this  section  (whether 
generated  by  the  engine  manufacturer, 
equipment  manufacturer,  or  others)  are 
subject  to  the  prohibition  in 

§  1068.101(a)(2),  which  prohibits  the 
submission  of  false  or  incomplete 
information.  For  example,  the  affidavits 
required  by  this  section  are  considered 
a  submission. 

(j)  You  are  liable  for  the  in-use 
compliance  of  any  engine  that  is  exempt 
under  this  section. 

(k)  It  is  a  violation  of  §  1068.101(a)(1) 
for  any  person  to  introduce  into  U.S. 
commerce  a  previously  exempted 
engine,  including  as  part  of  a  piece  of 
equipment,  without  complying  fully 
with  the  installation  instructions. 

§  1 068.262  What  are  the  provisions  for 
temporarily  exempting  engines  for 
shipment  to  secondary  engine 
manufacturers? 

This  section  specifies  when 
manufacturers  may  introduce  into  U.S. 
commerce  partially  complete  engines 
that  have  an  exemption  or  a  certificate 
of  conformity  held  by  a  secondary 
engine  manufacturer  and  are  not  yet  in 
a  certified  configuration.  See  the 
standard-setting  part  to  determine 
whether  and  how  the  provisions  of  this 
section  apply.  (Note:  See  §  1068.261  for 
provisions  related  to  manufacturers 
introducing  into  U.S.  commerce 
partially  complete  engines  for  which 
they  hold  the  certificate  of  conformity.) 
This  exemption  is  temporary  as 
described  in  paragraph  (g)  of  this 
section. 

(a)  The  provisions  of  this  section 
generally  apply  where  the  secondary 
engine  manufacturer  has  substantial 
control  over  the  design  and  assembly  of 
emission  controls.  In  determining 
whether  a  manufacturer  has  substantial 
control  over  the  design  and  assembly  of 


emission  controls,  we  would  consider 
the  degree  to  which  the  secondary 
engine  manufacturer  would  be  able  to 
ensure  that  the  engine  will  conform  to 
the  regulations  in  its  final  configuration. 
Such  secondary  engine  manufacturers 
may  finish  assembly  of  partially 
complete  engines  in  the  following  cases: 

(1)  You  obtain  an  engine  that  is  not 
fully  assembled  with  the  intent  to 
manufacture  a  complete  engine. 

(2)  You  obtain  an  engine  with  the 
intent  to  modify  it  before  it  reaches  the 
ultimate  purchaser. 

(3)  You  obtain  an  engine  with  the 
intent  to  install  it  in  equipment  that  will 
be  subject  to  equipment-based 
standards. 

(b)  Manufacturers  may  introduce  into 
U.S.  commerce  partially  complete 
engines  as  described  in  this  section  if 
they  have  a  written  request  for  such 
engines  from  a  secondary  engine 
manufacturer  that  has  certified  the 
engine  and  will  finish  the  engine 
assembly.  The  written  request  must 
include  a  statement  that  the  secondary 
engine  manufacturer  has  a  certificate  of 
conformity  for  the  engine  and  identify  a 
valid  engine  family  name  associated 
with  each  engine  model  ordered  (or  the 
basis  for  an  exemption  if  applicable,  as 
specified  in  paragraph  (e)  of  this 
section).  The  original  engine 
manufacturer  must  apply  a  removable 
label  meeting  the  requirements  of 

§  1068.45  that  identifies  the  corporate 
name  of  the  original  manufacturer  and 
states  that  the  engine  is  exempt  under 
the  provisions  of  §  1068.262.  The  name 
of  the  certifying  manufacturer  must  also 
be  on  the  label  or,  alternatively,  on  the 
bill  of  lading  that  accompanies  the 
engines  during  shipment.  The  original 
engine  manufacturer  may  not  apply  a 
permanent  emission  control  information 
label  identifying  the  engine’s  eventual 
status  as  a  certified  engine. 

(c)  The  manufacturer  that  will  hold 
the  certificate  must  include  the 
following  information  in  its  application 
for  certification: 

(1)  Identify  the  original  engine 
manufacturer  of  the  partially  complete 
engine  or  of  the  complete  engine  you 
will  modify. 

(2)  Describe  briefly  how  and  where 
final  assembly  will  be  completed. 
Specify  how  you  have  the  ability  to 
ensure  that  the  engines  will  conform  to 
the  regulations  in  their  final 
configuration.  (Note:  Paragraph  (a)  of 
this  section  prohibits  using  the 
provisions  of  this  section  unless  you 
have  substantial  control  over  the  design 
and  assembly  of  emission  controls.) 

(3)  State  unconditionally  that  you  will 
not  distribute  the  engines  without 
conforming  to  all  applicable  regulations. 
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(d)  If  you  are  a  certificate  holder,  you 
may  receive  shipment  of  partially 
complete  engines  after  you  apply  for  a 
certificate  of  conformity  but  before  the 
certificate’s  effective  date.  In  this  case, 
all  the  provisions  of  §  1068.103(c)(1) 
through  (3)  apply.  This  exemption 
allows  the  original  manufacturer  to  ship 
engines  after  you  have  applied  for  a 
certificate  of  conformity.  Manufacturers 
may  introduce  into  U.S.  commerce 
partially  complete  engines  as  described 
in  this  paragraph  (d)  if  they  have  a 
written  request  for  such  engines  from  a 
secondary  engine  manufacturer  stating 
that  the  application  for  certification  has 
been  submitted  (instead  of  the 
information  we  specify  in  paragraph  (b) 
of  this  section).  We  may  set  additional 
conditions  under  this  paragraph  (d)  to 
prevent  circumvention  of  regulatory 
requirements.  Consistent  with 

§  1068.103(c),  we  may  also  revoke  an 
exemption  under  this  paragraph  (d)  if 
we  have  reason  to  believe  that  the 
application  for  certification  will  not  be 
approved  or  that  the  engines  will 
otherwise  not  reach  a  certified 
configuration  before  reaching  the 
ultimate  purchaser.  This  may  require 
that  you  export  the  engines. 

(e)  The  provisions  of  this  section  also 
apply  for  shipping  partially  complete 
engines  if  the  engine  is  covered  by  a 
valid  exemption  and  there  is  no  valid 
engine  family  name  that  could  be  used 
to  represent  the  engine  model.  Unless 
we  approve  otherwise  in  advance,  you 
may  do  this  only  when  shipping  engines 
to  secondary  engine  manufacturers  that 
are  certificate  holders.  In  this  case,  the 
secondary  engine  manufacturer  must 
identify  the  regulatory  cite  identifying 
the  applicable  exemption  instead  of  a 
valid  engine  family  name  when  ordering 
engines  from  the  original  engine 
manufacturer. 

(f)  If  secondary  engine  manufacturers 
determine  after  receiving  an  engine 
under  this  section  that  the  engine  will 
not  be  covered  by  a  certificate  or 
exemption  as  planned,  they  may  ask  us 
to  allow  for  shipment  of  the  engines 
back  to  the  original  engine  manufacturer 
or  to  another  secondary  engine 
manufacturer.  This  might  occur  in  the 
case  of  an  incorrect  shipment  or  excess 
inventory.  We  may  modify  the 
provisions  of  this  section  as  appropriate 
to  address  these  cases. ' 

(g)  Both  original  and  secondary 
engine  manufacturers  must  keep  the 
records  described  in  this  section  for  at 
least  five  years,  including  the  written 
request  for  engines  and  the  bill  of  lading 
for  each  shipment  (if  applicable).  The 
written  request  is  deemed  to  be  a 
submission  to  EPA  and  is  thus  subject 


to  the  reporting  requirements  of  40  CFR 
1068.101(a)(2). 

(h)  These  provisions  are  intended 
only  to  allow  you  to  obtain  or  transport 
engines  in  the  specific  circumstances 
identified  in  this  section  so  any 
exemption  under  this  section  expires 
when  the  engine  reaches  the  point  of 
final  assembly  identified  in  accordance 
paragraph  (c)(2)  of  this  section. 

(i)  For  purposes  of  this  section,  an 
allowance  to  introduce  engines  into  U.S. 
commerce  includes  a  conditional 
allowance  to  sell,  introduce,  or  deliver 
such  partially  complete  engines  into 
commerce  in  the  United  States  or 
import  them  into  the  United  States.  It 
does  not  include  a  general  allowance  to 
offer  such  partially  complete  engines  for 
sale  because  this  exemption  is  intended 
to  apply  only  for  cases  in  which  the 
certificate  holder  already  has  an 
arrangement  to  purchase  the  engines 
from  the  original  engine  manufacturer. 
This  exemption  does  not  allow  the 
original  engine  manufacturer  to 
subsequently  offer  the  engines  for  sale 
to  a  different  manufacturer  who  will 
hold  the  certificate  unless  that  second 
manufacturer  has  also  complied  with 
the  requirements  of  this  part.  The 
exemption  does  not  apply  for  any 
individual  engines  that  are  not  labeled 
as  specified  in  this  section  or  which  are 
shipped  to  someone  who  is  not  a 
certificate  holder. 

(j)  We  may  suspend,  revoke,  or  void 
an  exemption  under  this  section,  as 
follows: 

(1)  We  may  suspend  or  revoke  your 
exemption  if  you  fail  to  meet  the 
requirements  of  this  section.  We  may 
susperfd  or  revoke  your  exemption  for  a 
specific  secondary  engine  manufacturer 
if  that  manufacturer  sells  engines  that 
are  in  not  in  a  certified  configuration  in 
violation  of  the  regulations.  We  may 
disallow  this  exemption  for  future 
shipments  to  the  affected  secondary 
engine  manufacturer  or  set  additional 
conditions  to  ensure  that  engines  will  be 
assembled  in  the  certified  configuration. 

(2)  We  may  void  your  exemption  for 
all  the  affected  engines  if  you 
intentionally  submit  false  or  incomplete 
information  or  fail  to  keep  and  provide 
to  EPA  the  records  required  by  this 
section. 

(3)  The  exemption  is  void  for  an 
engine  that  is  shipped  to  a  company  that 
is  not  a  certificate  holder  or  for  an 
engine  that  is  shipped  to  a  secondary 
engine  manufacturer  ihat  is  not  in 
compliance  with  the  requirements  of 
this  section. 

(k)  No  exemption  is  needed  to  import 
equipment  thft  does  not  include  an 
engine.  No  exemption  is  available  under 
this  section  for  equipment  subject  to 


equipment-based  standards  if  the  engine 
has  been  installed. 

§  1 068.265  What  provisions  apply  to 
engines/equipment  that  are  conditionally 
exempted  from  certification? 

In  some  cases,  exempted  engines  may 
need  to  meet  alternate  emission 
standards  as  a  condition  of  the 
exemption.  For  example,  replacement 
engines  exempted  under  §1068.240  in 
many  cases  need  to  meet  the  same 
standards  as  the  engines  they  are 
replacing.  The  standard-setting  part  may 
similarly  exempt  engines/equipment 
from  all  certification  requirements,  or 
allow  us  to  exempt  engines/equipment 
from  all  certification  requirements  for 
certain  cases,  but  require  the  engines/ 
equipment  to  meet  alternate  standards. 

In  these  cases,  all  the  following 
provisions  apply: 

(a)  Your  engines/equipment  must 
meet  the  alternate  standards  we  specify 
in  (or  pursuant  to)  the  exemption 
section,  and  all  other  requirements 
applicable  to  engines/equipment  that 
are  subject  to  such  standards. 

(b)  You  need  not  apply  for  and  receive 
a  certificate  for  the  exempt  engines/ 
equipment.  However,  you  must  comply 
with  all  the  requirements  and 
obligations  that  would  apply  to  the 
engines/equipment  if  you  had  received 
a  certificate  of  conformity  for  them 
unless  we  specifically  waive  certain 
requirements. 

(c)  You  must  have  emission  data  from 
test  engines/equipment  using  the 
appropriate  procedures  that 
demonstrate  compliance  with  the 
alternate  standards  unless  the  engines/ 
equipment  are  identical  in  all  material 
respects  to  engines/equipment  that  you 
have  previously  certified  to  standards 
that  are  the  same  as,  or  more  stringent 
than,  the  alternate  standards.  Note  that 
“engines/equipment  that  you  have 
previously  certified”  does  not  include 
any  engines/equipment  initially  covered 
by  a  certificate  that  was  later  voided  or 
otherwise  invalidated,  or  engines/ 
equipment  that  we  have  determined  did 
not  fully  conform  to  the  regulations. 

(d)  See  the  provisions  of  the 
applicable  exemption  for  labeling 
instructions,  including  those  related  to 
the  compliance  statement  and  other 
modifications  to  the  label  otherwise 
required  in  the  standard-setting  part.  If 
we  do  not  identify  specific  labeling 
requirements  for  an  exempted  engine, 
you  must  meet  the  labeling 
requirements  in  the  standard-setting 
part,  with  the  following  exceptions: 

(1)  Modify  the  family  designation  by 
eliminating  the  character  that  identifies 
the  model  year. 
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(2)  We  may  also  specify  alternative 
language  to  replace  the  compliance 
statement  otherwise  required  in  the 
standard-setting  part. 

(e)  You  may  not  generate  emission 
credits  for  averaging,  banking,  or  trading 
with  engines/equipment  meeting 
requirements  under  the  provisions  of 
this  section. 

(f)  Keep  records  to  show  that  you 
meet  the  alternate  standards  as  follows: 

(1)  If  your  exempted  engines/ 
equipment  are  identical  to  previously 
certified  engines/equipment,  keep  your 
most  recent  application  for  certification 
for  the  certified  family. 

(2)  If  you  previously  certified  a 
similar  family,  but  have  modified  the 
exempted  engines/equipment  in  a  way 
that  changes  them  from  their  previously 
certified  configuration,  keep  your  most 
recent  application  for  certification  for 
the  certified  family,  a  description  of  the 
relevant  changes,  and  any  test  data  or 
engineering  evaluations  that  support 
your  conclusions. 

(3)  If  you  have  not  previously  certified 
a  similar  family,  keep  all  the  records  we 
specify  for  the  application  for 
certification  and  any  additional  records 
the  standard-setting  part  requires  you  to 
keep. 

(g)  We  may  require  you  to  send  us  an 
annual  report  of  the  engines/equipment 
you  produce  under  this  section. 

Subpart  D — Imports 

§  1 068.301  What  general  provisions  apply? 

(a)  This  subpart  applies  to  you  if  you 
import  into  the  United  States  engines  or 
equipment  subject  to  EPA  emission 
standards  or  equipment  containing 
engines  subject  to  EPA  emission 
standards. 

(b)  In  general,  engines/equipment  that 
you  import  must  be  covered  by  a 
certificate  of  conformity  unless  they 
were  built  before  emission  standards 
started  to  apply.  This  subpart  describes 
the  limited  cases  where  we  allow 
importation  of  exempt  or  excluded 
engines/equipment.  For  equipment  not 
subject  to  equipment-based  exhaust 
emission  standards,  an  exemption  of  the 
engine  allows  you  to  import  the 
equipment. 

(c)  U.S.  Customs  and  Border 
Protection  may  prevent  you  from 
importing  engines  or  equipment  if  you 
do  not  meet  the  requirements  of  this 
subpart.  In  addition,  U.S.  Customs  and 
Border  Protection  regulations  may 
contain  other  requirements  for  engines/ 
equipment  imported  into  the  United 
States  (see  19  CFR  Chapter  I). 

(d)  Complete  the  appropriate  EPA 
declaration  form  before  importing  any 
engines  or  equipment.  These  forms  are 


available  on  the  Internet  at  http:// 
www.epa.gov/OTAQ/imports/  or  by 
phone  at  734-214-4100.  Importers  must 
keep  the  forms  for  five  years  and  make 
them  available  promptly  upon  request. 

§  1 068.305  How  do  I  get  an  exemption  or 
exclusion  for  imported  engines/equipment? 

(a)  You  must  meet  the  requirements  of 
the  specific  exemption  or  exclusion  you 
intend  to  use,  including  any  labeling 
requirements  that  apply,  and  complete 
the  appropriate  declaration  form 
described  in  §  1068.301(d). 

(b)  If  we  ask  for  it,  prepare  a  written 
request  in  which  you  do  the  following: 

(1)  Give  your  name,  address, 
telephone  number,  and  taxpayer 
identification  number. 

(2)  Give  the  engine/equipment 
owner’s  name,  address,  telephone 
number,  and  taxpayer  identification 
number. 

(3)  Identify  the  make,  model, 
identification  number,  and  original 
production  year  of  all  engines/ 
equipment. 

(4)  Identify  which  exemption  or 
exclusion  in  this  subpart  allows  you  to 
import  nonconforming  engines/ 
equipment  and  describe  how  your 
engine/equipment  qualifies. 

(5)  Tell  us  where  you  will  keep  your 
engines/equipment  if  you  might  need  to 
store  them  until  we  approve  your 
request. 

(6)  Authorize  us  to  inspect  or  test 
your  engines/equipment  as  the  Clean 
Air  Act  allows. 

(c)  We  may  ask  for  more  information. 

(d)  You  may  import  the 
nonconforming  engines/equipment  you 
identify  in  your  request  if  you  get  prior 
written  approval  from  us.  U.S.  Customs 
and  Border  Protection  may  require  you 
to  present  the  approval  letter.  We  may 
temporarily  or  permanently  approve  the 
exemptions  or  exclusions,  as  described 
in  this  subpart. 

§  1 068.31 0  What  are  the  exclusions  for 
imported  engines/equipment? 

If  you  show  us  that  your  engines/ 
equipment  qualify  under  one  of  the 
paragraphs  of  this  section,  we  will 
approve  your  request  to  import  such 
excluded  engines/equipment.  You  must 
have  our  approval  before  importing 
engines/equipment  under  paragraph  (a) 
of  this  section.  You  may,  but  are  not 
required  to  request  our  approval  to 
import  the  engines/equipment  under 
paragraph  (b)  through  (c)  of  this  section. 
The  following  engines/equipment  are 
excluded: 

(a)  Engines/equipment  used  solely  for 
competition.  Engines/equipment  that 
you  demonstrate  will  be  used  solely  for 
competition  are  excluded  from  the 


restrictions  on  imports  in  §  1068.301(b), 
but- only  if  they  are  properly  labeled. 

See  the  standard-setting  part  for 
provisions  related  to  this  demonstration. 
Section  1068.101(b)(4)  prohibits  anyone 
from  using  these  excluded  engines/ 
equipment  for  purposes  other  than 
competition. 

(b)  Stationary  engines.  The  definition 
of  nonroad  engine  in  §  1068.30  does  not 
include  certain  engines  used  in 
stationary  applications.  Such  engines 
(and  equipment  containing  such 
engines)  may  be  subject  to  the  standards 
of  40  CFR  part  60.  Engines  that  are 
excluded  from  the  definition  of  nonroad 
engine  in  this  part  and  are  not  required 
to  be  certified  to  standards  under  40 
CFR  part  60  are  not  subject  to  the 
restrictions  on  imports  in  §  1068.301(b), 
but  only  if  they  are  properly  labeled  and 
there  is  clear  and  convincing  evidence 
that  each  engine  will  be  used  in  a 
stationary  application  (see  paragraph 
(2)(iii)  of  the  definition  of  “Nonroad 
engine”).  Section  1068.101  restricts  the 
use  of  stationary  engines  for  non¬ 
stationary  purposes  unless  they  are 
certified  under  40  CFR  part  60  to  the 
same  standards  that  would  apply  to 
nonroad  engines  for  the  same  model 
year. 

(c)  Hobby  engines.  The  standard¬ 
setting  parts  exclude  engines  used  in 
reduced-scale  models  of  vehicles  that 
are  not  capable  of  transporting  a  person. 

(d)  Other  engines/equipment.  The 
standard-setting  parts  may  exclude 
engines/equipment  used  in  certain 
applications.  For  example,  engines  used 
in  aircraft  are  generally  excluded. 
Engines/equipment  used  in 
underground  mining  are  excluded  if 
they  are  regulated  by  the  Mine  Safety 
and  Health  Administration. 

(e)  Labeling.  For  engines/equipment 
imported  under  paragraph  (a)  or  (b)  of 
this  section,  you  must  add  a  permanent 
label,  consistent  with  §  1068.45,  with  at 
least  the  following  items  unless  the 
standard-setting  part  includes  other 
specific  labeling  requirements  or  we 
approve  alternate  label  language  that  is 
more  accurate  for  your  engine/ 
equipment: 

(1)  Include  the  heading  “EMISSION 
CONTROL  INFORMATION”. 

(2)  Include  your  full  corporate  name 
and  trademark. 

(3)  State  the  engine  displacement  (in 
liters  or  cubic  centimeters).  We  may  also 
require  that  you  include  maximum 
engine  power.  If  the  engine’s  power  is 
not  established,  state  the  approximate 
power. 

(4)  State:  “THIS  ENGINE  IS  EXEMPT 
FROJd  THE  REQUIREMENTS  OF 
[identify  the  part  referenced  in 

§  1068.1(a)  that  would  otherwise  apply], 
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AS  PROVIDED  IN  [identify  the 
paragraph  authorizing  the  exemption- 
(for  example,  “40  CFR  1068.315(a)”)]. 
INSTALLING  THIS  ENGINE  IN  ANY 
DIFFERENT  APPLICATION  MAY  BE  A 
VIOLATION  OF  FEDERAL  LAW 
SUBJECT  TO  CIVIL  PENALTY.” 

§  1 068.31 5  What  are  the  permanent 
exemptions  for  imported  engines/ 
equipment? 

We  may  approve  a  permanent 
exemption  from  the  restrictions  on' 
imports  under  §  1068.301(b)  under  the 
following  conditions: 

(a)  National  security  exemption.  You 
may  import  an  engine  or  piece  of 
equipment  under  the  national  security 
exemption  in  §  1068.225,  but  only  if  it 
is  properly  labeled. 

(b)  Manufacturer-owned  engine/ 
equipment  exemption.  You  may  import 
manufacturer-owned  engines/ 
equipment,  as  described  in  §  1068.215. 

(c)  Replacement  engine  exemption. 

You  may  import  a  nonconforming 
replacement  engine  as  described  in 

§  1068.240.  To  use  this  exemption,  you 
must  be  a  certificate  holder  for  a  family 
we  regulate  under  the  same  part  as  the 
replacement  engine. 

(d)  Extraordinary  circumstances 
exemption.  You  may  import  a 
nonconforming  engine  or  piece  of 
equipment  if  we  grant  hardship  relief  as 
described  in  §  1068.245. 

(e)  Small-volume  manufacturer 
exemption.  You  may  import  a 
nonconforming  engine  or  piece  of 
equipment  if  we  grant  hardship  relief 
for  a  small-volume  manufacturer,  as 
described  in  §  1068.250. 

(f)  Equipment-manufacturer  hardship 
exemption.  You  may  import  a 
nonconforming  engine  if  wre  grant  an 
exemption  for  the  transition  to  new  or 
revised  emission  standards,  as  described 
in  §1068.255. 

(g)  [Reserved] 

(h)  Identical  configuration  exemption. 
Unless  specified  otherwise  in  the 
standard-setting  part,  you  may  import 
nonconforming  engines/equipment  if 
they  are  identical  to  certified  engines/ 
equipment  produced  by  the  same 
manufacturer,  subject  to  the  following 
provisions: 

(1)  You  must  meet  all  the  following 
criteria: 

(i)  You  have  owned  the  engines/ 
equipment  for  at  least  six  months. 

(ii)  You  agree  not  to  sell,  lease, 
donate,  trade,  or  otherwise  transfer 
ownership  of  the  engines/equipment  for 
at  least  five  years.  During  this  period, 
the  only  acceptable  way  to  dispose  of 
the  engines/equipment  is  to  destroy  or 
export  them. 

(iii)  You  use  data  or  evidence 
sufficient  to  show  that  the  engines/ 


equipment  are  in  a  configuration  that  is 
identical  to  engines/equipment  the 
original  manufacturer  has  certified  to 
meet  emission  standards  that  apply  at 
the  time  the  manufacturer  finished 
assembling  or-  modifying  the  engines/ 
equipment  in  question.  If  you  modify 
the  engines/equipment  to  make  them 
identical,  you  must  completely  follow 
the  original  manufacturer’s  written 
instructions. 

(2)  We  will  tell  you  in  writing  if  we 
find  the  information  insufficient  to 
show  that  the  engines/equipment  are 
eligible  for  this  exemption.  In  this  case, 
wre  will  not  consider  your  request 
further  until  you  address  our  concerns. 

(i)  Ancient  engine/equipment 
exemption.  If  you  are  not  the  original 
engine/ equipment  manufacturer,  you 
may  import  nonconforming  engines/ 
equipment  that  are  subject  to  a 
standard-setting  part  and  were  first 
manufactured  at  least  21  years  earlier,  as 
long  as  they  are  still  in  their  original 
configurations. 

§  1 068.325  What  are  the  temporary 
exemptions  for  imported  engines/ 
equipment? 

You  may  import  engines/equipment 
under  certain  temporary  exemptions, 
subject  to  the  conditions  in  this  section. 
We  may  ask  U.S.  Customs  and  Border 
Protection  to  require  a  specific  bond 
amount  to  make  sure  you  comply  with 
the  requirements  of  this  subpart.  You 
may  not  sell  or  lease  one  of  these 
engines/equipment  while  it  is  in  the 
United  States.  You  must  eventually 
r  export  the  engine/equipment  as  we 
describe  in  this  section  unless  it 
conforms  to  a  certificate  of  conformity 
or  it  qualifies  for  one  of  the  permanent 
exemptions  in  §  1068.315. 

(a)  Exemption  for  repairs  or 
alterations.  You  may  temporarily  import 
nonconforming  engines/equipment 
under  bond  solely  for  repair  or 
alteration,  subject  to  our  advance 
approval  as  described  in  paragraph  (j)  of 
this  section.  You  may  operate  the 
engine/equipment  in  the  United  States 
only  as  necessary  to  repair  it,  alter  it,  or 
ship  it  to  or  from  the  service  location. 
Export  the  engine/equipment  directly 
after  servicing  is  complete. 

(b)  Testing  exemption.  You  may 
temporarily  import  nonconforming 
engines/equipment  under  bond  for 
testing  if  you  follow  the  requirements  of 
§  1068.210,  subject  to  our  advance 
approval  as  described  in  paragraph  (j)  of 
this  section.  You  may  operate  the 
engines/equipment  in  the  United  States 
only  as  needed  to  perform  tests.  This 
exemption  expires  one  year  after  you 
import  the  engine/equipment  unless  we 
approve  an  extension.  The  engine/ 


equipment  must  be  exported  before  the 
exemption  expires. 

(c)  Display  exemption.  You  may 
temporarily  import  nonconforming 
engines/equipment  under  bond  for 
display  if  you  follow  the  requirements 
of  §  1068.220,  subject  to  our  advance 
approval  as  described  in  paragraph  (j)  of 
this  section.  This  exemption  expires  one 
year  after  you  import  the  engine/ 
equipment,  unless  we  approve  your 
request  for  an  extension.  We  may 
approve  an  extension  of  up  to  one  more 
year  for  each  request,  but  no  more  than 
three  years  total.  The  engine/equipment 
must  be  exported  by  the  time  the 
exemption  expires  or  directly  after  the 
display  concludes,  whichever  comes 
first. 

(d)  Export  exemption.  You  may 
temporarily  import  nonconforming 
engines/equipment  to  export  them,  as 
described  in  §  1068.230.  You  may 
operate  the  engine/equipment  in  the 
United  States  only  as  needed  to  prepare 
it  for  export.  Label  the  engine/ 
equipment  as  described  in  §  1068.230. 

(e)  Diplomatic  or  military  exemption. 
You  may  temporarily  import 
nonconforming  engines/ equipment 
without  bond  if  you  represent  a  foreign 
government  in  a  diplomatic  or  military 
capacity.  In  your  request  to  the 
Designated  Compliance  Officer  (see 

§  1068.305),  include  either  written 
confirmation  from  the  U.S.  State 
Department  that  you  qualify  for  this 
exemption  or  a  copy  of  your  orders  for 
military  duty  in  the  United  States.  We 
will  rely  on  the  State  Department  or 
your  military  orders  to  determine  when 
your  diplomatic  or  military  status 
expires,  at  which  time  you  must  export 
your  exempt  engines/equipment. 

(f)  Delegated-assembiy  exemption. 

You  may  import  a  nonconforming 
engine  for  final  assembly  under  the 
provisions  of  §  1068.261. 

(g)  Partially  complete  engine 
exemption.  You  may  import  an  engine 
if  another  company  already  has  a 
certificate  of  conformity  and  will  be 
modifying  the  engine  to  be  in  its  final, 
certified  configuration  under  the 
provisions  of  §  1068.262.  You  may  also 
import  a  partially  complete  engine  by 
shipping  it  from  one  of  your  facilities  to 
another  under  the  provisions  of 

§  1068.260(c). 

(h)  [Reserved] 

(i)  Approvals.  For  the  exemptions  in 
this  section  requiring  our  approval,  you 
must  send  a  request  to  the  Designated 
Compliance  Officer  before  importing  the 
engines/equipment.  We  will  approve 
your  request  if  you  meet  all  the 
applicable  requirements  and  conditions. 
If  another  section  separately  requires 
that  you  request  approval  for  the 
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exemption,  you  may  combine  the 
information  requirements  in  a  single 
request.  Include  the  following 
information  in  your  request: 

(1)  Identify  the  importer  of  the 
engine/equipment  and  the  applicable 
postal  address,  e-mail  address,  and 
telephone  number. 

(2)  Identify  the  engine/equipment 
owner  and  the  applicable  postal 
address,  e-mail  address,  and  telephone 
number. 

(3)  Identify  the  engine/equipment  by 
model  number  (or  name),  serial  number, 
and  original  production  year. 

(4)  Identify  the  specific  regulatory 
provision  under  which  you  are  seeking 
an  exemption. 

(5)  Authorize  EPA  enforcement 
officers  to  conduct  inspections  or  testing 
as  allowed  under  the  Clean  Air  Act. 

(6)  Include  any  additional  information 
we  specify  for  demonstrating  that  you 
qualify  for  the  exemption. 

§  1068.335  What  are  the  penalties  for 
violations? 

(a)  All  imported  engines/equipment. 
Unless  you  comply  with  the  provisions 
of  this  subpart,  importation  of 
nonconforming  engines/equipment 
violates  sections  203  and  213(d)  of  the 
Clean  Air  Act  (42  U.S.C.  7522  and 
7547(d)).  You  may  then  have  to  export 
the  engines/equipment,  pay  civil 
penalties,  or  both.  U.S.  Customs  and 
Border  Protection  may  seize  unlawfully 
imported  engines  and  equipment. 

(b)  Temporarily  imported  engines/ 
equipment.  If  you  do  not  comply  with 
the  provisions  of  this  subpart  for  a 
temporary  exemption  under  §  1068.325, 
you  may  forfeit  the  total  amount  of  the 
bond  in  addition  to  the  sanctions  we 
identify  in  paragraph  (a)  of  this  section. 
We  will  consider  an  engine  or  piece  of 
equipment  to  be  exported  if  it  has  been 
destroyed  or  delivered  to  U.S.  Customs 
and  Border  Protection  for  export  or 
other  disposition  under  applicable 
Customs  laws  and  regulations.  EPA  or 
U.S.  Customs  and  Border  Protection 
may  offer  you  a  grace  period  to  allow 
you  to  export  temporarily  exempted 
engines/equipment  without  penalty 
after  the  exemption  expires. 

§  1068.360  What  restrictions  apply  to 
assigning  a  model  year  to  imported  engines 
and  equipment? 

This  section  includes  limitations  on 
assigning  a  model  year  to  engines  and 
equipment  that  are  imported  in  a  year 
later  than  the  model  year  in  which  they 
were  manufactured,  except  as  specified 
in  paragraph  (e)  of  this  section. 

(a)  The  term  ‘model  year”  is  defined 
in  each  of  the  standard-setting  parts. 
These  definitions  may  vary  slightly  to 


address  the  different  categories  of 
engines  and  equipment.  Except  as 
specified  in  paragraphs  (b)  and  (c)  of 
this  section,  the  emission  standards  and 
other  emission-related  requirements  that 
apply  for  an  imported  engine  or  piece  of 
equipment  are  determined  by  the  model 
year  as  defined  in  the  applicable 
standard-setting  part  and  the  provisions 
of  40  CFR  1068.105(a). 

(b)  This  paragraph  (b)  applies  for  the 
importation  of  new  engines  and  new 
equipment  in  any  calendar  year  that  is 
more  than  one  year  after  the  named 
model  year  of  the  engine  or  equipment 
when  emission  control  requirements 
applying  to  current  engines  are  different 
than  for  engines  or  equipment  in  the 
named  model  year,  unless  they  are 
imported  under  special  provisions  for 
Independent  Commercial  Importers  as 
allowed  under  the  standard-setting  part. 
Regardless  of  what  other  provisions  of 
this  subchapter  U  specify  for  the  model 
year  of  the  engine  or  equipment,  such 
engines  and  equipment  are  deemed  to 
have  an  applicable  model  year  no  more 
than  one  year  earlier  than  the  calendar 
year  in  which  they  are  imported.  For 
example,  a  new  engine  identified  as  a 
2007  model-year  product  that  is 
imported  on  January  31,  2010  will  be 
treated  as  a  2009  model-year  engine;  the 
same  engine  will  be  treated  as  a  2010 
model-year  engine  if  it  is  imported  any 
time  in  calendar  year  2011. 

(c)  If  you  claim  that  an  engine  or  piece 
of  equipment  is  not  subject  to 
standards-or  is  subject  to  standards  less 
stringent  than  those  currently  in  place — 
based  on  its  original  manufacture  date 
because  it  has  already  been  placed  into 
service,  you  must  provide  clear  and 
convincing  evidence  that  it  has  already 
been  placed  into  service.  Such  evidence 
must  generally  include,  but  not  be 
limited  to,  documentary  evidence  of 
purchase  and  maintenance  history  and 
visible  wear  that  is  consistent  with  the 
reported  manufacture  date.  Importing 
products  for  resale  or  importing  more 
than  one  engine  or  piece  of  equipment 
at  a  time  would  generally  require  a 
greater  degree  of  evidence  under  this 
paragraph  (c).  If  you  do  not  satisfactorily 
demonstrate  that  the  engine  or 
equipment  has  already  been  placed  into 
service,  the  provisions  of  paragraph  (b) 
of  this  section  apply. 

(d)  Nothing  in  this  section  should  be 
interpreted  to  allow  circumvention  of 
the  requirements  of  this  part  by  mis¬ 
stating  or  mis-labeling  the  model  year  of 
engines  or  equipment.  For  example,  this 
section  does  not  permit  engines 
imported  in  the  same  year  that  they  are 
manufactured  to  be  treated  as  an  engine 
manufactured  in  the  previous  year.  To 
verify  compliance  with  the  provisions  of 


this  section,  we  may  require  you  to 
verify  the  original  manufacture  date  of 
the  engine  or  equipment  based  on 
manufacturing  records,  title-transfer 
documents,  service  records,  or  other 
documentation. 

(e)  If  all  the  current  emission  control 
requirements  are  the  same  as  in  the 
named  model  year,  the  provisions  of 
this  section  do  not  apply. 

Subpart  F — Selective  Enforcement 
Auditing 

§  1 068.401  What  is  a  selective 
enforcement  audit? 

(a)  We  may  conduct  or  require  you  to 
conduct  emission  tests  on  you? 
production  engines/equipment  in  a 
selective  enforcement  audit.  This 
requirement  is  independent  of  any 
requirement  for  you  to  routinely  test 
production-line  engines/equipment.  For 
products  subject  to  equipment-based 
standards,  but  tested  using  engine-based 
test  procedures,  this  subpart  applies  to 
the  engines  and/ or  the  equipment,  as 
applicable.  Otherwise  this  subpart 
applies  to  engines  for  products  subject 
to  engine-based  standards  and  to 
equipment  for  products  subject  to 
equipment-based  standards. 

(b)  If  we  send  you  a  signed  test  order, 
you  must  follow  its  directions  and  the 
provisions  of  this  subpart.  We  may  tell 
you  where  to  test  the  engines/ 
equipment.  This  may  be  where  you 
produce  the  engines/equipment  or  any 
other  emission  testing  facility. 

(c)  If  we  select  one  or  more  of  your 
families  for  a  selective  enforcement 
audit,  we  will  send  the  test  order  to  the 
person  who  signed  the  application  for 
certification  or  we  will  deliver  it  in 
person. 

(d)  If  we  do  not  select  a  testing 
facility,  notify  the  Designated 
Compliance  Officer  within  one  working 
day  of  receiving  the  test  order  where 
you  will  test  your  engines/equipment. 

(e)  You  must  do  everything  we  require 
in  the  audit  without  delay. 

§  1 068.405  What  is  in  a  test  order? 

(a)  In  the  test  order,  we  will  specify 
the  following  things: 

(1)  The  family  and  configuration  (if 
any)  we  have  identified  for  testing. 

(2)  The  engine/equipment  assembly 
plant,  storage  facility,  or  (if  you  import 
the  engines/equipment)  port  facility 
from  which  you  must  select  engines/ 
equipment. 

(3)  The  procedure  for  selecting 
engines/equipment  for  testing, 
including  a  selection  rate. 

(4)  The  test  procedures,  duty  cycles, 
and  test  points,  as  appropriate,  for 
testing  the  engines/equipment  to  show 
that  they  meet  emission  standards. 
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(b)  We  may  state  that  we  will  select 
the  test  engines/equipment. 

(c)  We  may  identify  alternate  families 
or  configurations  for  testing  in  case  we 
determine  the  intended  engines/ 
equipment  are  not  available  for  testing 
or  if  you  do  not  produce  enough 
engines/equipment  to  meet  the 
minimum  rate  for  selecting  test  engines/ 
equipment. 

(d)  We  may  include  other  directions 
or  information  in  the  test  order. 

(e)  We  may  ask  you  to  show  us  that 
you  meet  any  additional  requirements 
that  apply  to  your  engines/equipment 
(closed  crankcases,  for  example). 

(f)  In  anticipation  of  a  potential  audit, 
you  may  give  us  a  list  of  your  preferred 
families  and  the  corresponding 
assembly  plants,  storage  facilities,  or  (if 
you  import  the  engines/equipment)  port 
facilities  from  which  we  should  select 
engines/equipment  for  testing.  The 
information  would  apply  only  for  a 
single  model  year  so  it  would  be  best  to 
include  this  information  in  your 
application  for  certification.  If  you  give 
us  this  list  before  we  issue  a  test  order, 
we  will  consider  your 
recommendations,  but  we  may  select 
different  engines/equipment. 

(g)  If  you  also  do  routine  production¬ 
line  testing  with  the  selected  family  in 
the  same  time  period,  the  test  order  will 
tell  you  what  changes  you  might  need 
to  make  in  your  production-line  testing 
schedule. 

§  1 068.41 0  How  must  I  select  and  prepare 
my  engines/equipment? 

(a)  Selecting  engines/equipment. 

Select  engines/equipment  as  described 
in  the  test  order.  If  you  are  unable  to 
select  test  engines/equipment  this  way, 
you  may  ask  us  to  approve  an  alternate 
plan  as  long  as  you  make  the  request 
before  you  start  selecting  engines/ 
equipment. 

(b)  Assembling  engines  /equipment. 
Produce  and  assemble  test  engines/ 
equipment  using  your  normal 
production  and  assembly  process  for 
that  family. 

(1)  Notify  us  directly  if  you  make  any 
change  in  your  production,  assembly,  or 
quality  control  processes  that  might 
affect  emissions  between  the  time  you 
receive  the  test  order  and  the  time  you 
finish  selecting  test  engines/equipment. 

(2)  If  you  do  not  fully  assemble 
engines/equipment  at  the  specified 
location,  we  will  describe  in  the  test 
order  how  to  select  components  to 
finish  assembling  the  engines/ 
equipment.  Assemble  these  components 
onto  the  test  engines/equipment  using 
your  documented  assembly  and  quality 
control  procedures. 


(c)  Modifying  engines/equipment. 

Once  an  engine  or  piece  of  equipment 
is  selected  for  testing,  you  may  adjust, 
repair,  prepare,  or  modify  it  or  check  its 
emissions  only  if  one  of  the  following  is 
true: 

(1)  You  document  the  need  for  doing 
so  in  your  procedures  for  assembling 
and  inspecting  all  your  production 
engines/equipment  and  make  the  action 
routine  for  all  the  engines/equipment  in 
the  family. 

(2)  This  subpart  otherwise  allows 
your  action. 

(3)  We  approve  your  action  in 
advance. 

-  (d)  Engine/equipment  malfunction.  If 
an  engine/equipment  malfunction 
prevents  further  emission  testing,  ask  us 
to  approve  your  decision  to  either  repair 
the  engine  or  delete  it  from  the  test 
sequence. 

(e)  Setting  adjustable  parameters. 
Before  any  test,  we  may  adjust  or 
require  you  to  adjust  any  adjustable 
parameter  to  any  setting  within  its 
physically  adjustable  range. 

(1)  We  may  adjust  or  require  you  to 
adjust  idle  speed  outside  the  physically 
adjustable  range  as  needed  until  the 
engine  has  stabilized  emission  levels 
(see  paragraph  (f)  of  this  section).  We 
may  ask  you  for  information  needed  to 
establish  an  alternate  minimum  idle 
speed. 

(2)  We  may  make  or  specify 
adjustments  within  the  physically 
adjustable  range  by  considering  their 
effect  on  emission  levels.  We  may  also 
consider  how  likely  it  is  that  someone 
will  make  such  an  adjustment  with  in- 
use  engines/equipment. 

(f)  Stabilizing  emission  levels.  (1) 
Before  you  test  production-line  engines/ 
equipment  for  exhaust  emission,  you 
may  operate  the  engine/equipment  to 
stabilize  the  exhaust  emission  levels. 
Using  good  engineering  judgment, 
operate  your  engines/equipment  in  a 
way  that  represents  the  way  production 
engines/equipment  will  be  used.  You 
may  operate  each  engine  or  piece  of 
equipment  for  no  more  than  the  greater 
of  two  periods: 

(1)  50  hours. 

(ii)  The  number  of  hours  you  operated 
your  emission-data  engine/equipment 
for  certifying  the  family  (see  40  CFR  part 
1065,  subpart  E). 

(2)  Use  good  engineering  judgment 
and  follow  the  standard-setting  part  to 
stabilize  equipment  for  evaporative 
emissions,  where  appropriate. 

(g)  Damage  during  shipment.  If 
shipping  the  engine/equipment  to  a 
remote  facility  for  testing  under  a 
selective  enforcement  audit  makes 
necessary  an  adjustment  or  repair,  you 
must  wait  until  after  the  initial  emission 


test  to  do  this  work.  We  may  waive  this 
requirement  if  the  test  would  be 
impossible  or  unsafe  or  if  it  would 
permanently  damage  the  engine/ 
equipment.  Report  to  us,  in  your  written 
report  under  §  1068.450,  all  adjustments 
or  repairs  you  make  on  test  engines/ 
equipment  before  each  test. 

(h)  Shipping  engines/equipment.  If 
you  need  to  ship  engines/equipment  to 
another  facility  for  testing,  make  sure 
the  test  engines/equipment  arrive  at  the 
test  facility  within  24  hours  after  being 
selected.  You  may  ask  that  we  allow 
more  time  if  you  are  unable  to  do  this. 

(i)  Retesting  after  invalid  tests.  You 
may  retest  an  engine  or  piece  of 
equipment  if  you  determine  an  emission 
test  is  invalid  under  the  standard-setting 
part.  Explain  in  your  written  report 
reasons  for  invalidating  any  test  and  the 
emission  results  from  all  tests.  If  you 
retest  an  engine  or  piece  of  equipment 
and,  within  ten  days  after  testing,  ask  to 
substitute  results  of  the  new  tests  for  the 
original  ones,  we  will  answer  within  ten 
days  after  we  receive  your  information. 

(j)  Retesting  after  reaching  a  fail 
decision.  You  may  retest  your  engines/ 
equipment  once  a  fail  decision  for  the 
audit  has  been  reached  based  on  the 
first  test  on  each  engine  or  piece  of 
equipment  under  §  1068.420(c).  You 
may  test  each  engine  or  piece  of 
equipment  up  to  a  total  of  three  times, 
but  you  must  perform  the  same  number  ' 
of  tests  on  each  engine  or  piece  of 
equipment.  You  may  further  operate  the 
engine/equipment  to  stabilize  emission 
levels  before  testing,  subject  to  the 
provisions  of  paragraph  (f)  of  this 
section.  We  may  approve  retesting  at 
other  times  if  you  send  us  a  request  with 
satisfactory  justification. 

§  1 068.41 5  How  do  I  test  my  engines/ 
equipment? 

(a)  Use  the  test  procedures  specified 
in  the  standard-setting  part  for  showing 
that  your  engines/equipment  meet 
emission  standards.  The  test  order  will 
give  further  testing  instructions. 

(b)  If  no  test  cells  are  available  at  a 
given  facility,  you  may  make  alternate 
testing  arrangements  with  our  approval. 

(c)  Test  at  least  two  engines/ 
equipment  in  each  24-hour  period 

•"(including  void  tests).  However,  if  your 
projected  U.S.  nonroad  sales  within  the 
family  are  less  than  7,500  for  the  year, 
you  may  test  a  minimum  of  one  per  24- 
hour  period  .  If  you  request  and  justify 
it,  we  may  approve  a  lower  testing  rate. 

(d)  For  exhaust  emissions,  accumulate 
service  on  test  engines/equipment  at  a 
minimum  rate  of  6  hours  per  engine  or 
piece  of  equipment  during  each  24-hour 
period.  The  first  24-hour  period  for 
service  accumulation  begins  when  you 
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finish  preparing  an  engine  or  piece  of 
equipment  for  testing.  The  minimum 
service  accumulation  rate  does  not 
apply  on  weekends  or  holidays.  You 
may  ask  us  to  approve  a  lower  service 
accumulation  rate.  We  may  require  you 
to  accumulate  hours  more  rapidly  than 
the  minimum  rate,  as  appropriate.  Plan 
your  service  accumulation  to  allow 
testing  at  the  rate  specified  in  paragraph 

(c)  of  this  section.  Select  operation  for 
accumulating  operating  hours  on  your 
test  engines/equipment  to  represent 
normal  in-use  operation  for  the  family. 

(e)  Test  engines/equipment  in  the 
same  order  you  select  them. 

§  1068.420  How  do  I  know  when  my  engine 
family  fails  an  SEA? 

(a)  A  failed  engine  or  piece  of 
equipment  is  one  whose  final 
deteriorated  test  results  exceed  an 
applicable  emission  standard  for  any 
regulated  pollutant. 

(b)  Continue  testing  engines/ 
equipment  until  you  reach  a  pass 
decision  for  all  pollutants  or  a  fail 
decision  for  one  pollutant. 

(c)  You  reach  a  pass  decision  for  the 
SEA  requirements  when  the  number  of 
failed  engines/equipment  is  less  than  or 
equal  to  the  pass  decision  number  in 
Appendix  A  to  this  subpart  for  the  total 
number  of  engines/equipment  tested. 
You  reach  a  fail  decision  for  the  SEA 
requirements  when  the  number  of  failed 
engines/equipment  is  greater  than  or 
equal  to  the  fail  decision  number  in 
Appendix  A  to  this  subpart  for  the  total 
number  of  engines/equipment  you  test. 
An  acceptable  quality  level  of  40 
percent  is  the  basis  for  the  pass  or  fail 
decision. 

(d)  Consider  test  results  in  the  same 
order  as  the  engine/equipment  testing 
sequence. 

(e)  If  you  reach  a  pass  decision  for  one 
pollutant,  but  need  to  continue  testing 
for  another  pollutant,  we  will  disregard 
these  later  test  results  for  the  pollutant 
with  the  pass  decision. 

(f)  Appendix  A  to  this  subpart  lists 
multiple  sampling  plans.  Use  the 
sampling  plan  for  the  projected  sales 
volume  you  reported  in  your 
application  for  the  audited  family. 

(g)  We  may  choose  to  stop  testing  after 
any  number  of  tests. 

(h)  If  we  test  some  of  your  engines/ 
equipment  in  addition  to  your  own 
testing,  we  may  decide  not  to  include 
your  test  results  as  official  data  for  those 
engines/equipment  if  there  is 
substantial  disagreement  between  your 
testing  and  our  testing.  We  will  reinstate 
your  data  as  valid  if  you  show  us  that 
we  made  an  error  and  your  data  are 
correct. 


(i)  If  we  rely  on  our  test  data  instead 
of  yours,  we  will  notify  you  in  writing 
of  our  decision  and  the  reasons  we 
believe  your  facility  is  not  appropriate 
for  doing  the  tests  we  require  under  this 
subpart.  You  may  request  in  writing  that 
we  consider  your  test  results  from  the 
same  facility  for  future  testing  if  you 
show  us  that  you  have  made  changes  to 
resolve  the  problem. 

§  1068.425  What  happens  if  one  of  my 
production-line  engines/equipment  exceeds 
the  emission  standards? 

(a)  If  one  of  your  production-line 
engines/equipment  fails  to  meet  one  or 
more  emission  standards  (see 

§  1068.420),  the  certificate  of  conformity 
is  automatically  suspended  for  that 
engine  or  piece  of  equipment.  You  must 
take  the  following  actions  before  your 
certificate  of  conformity  can  cover  that 
engine  or  piece  of  equipment: 

(1)  Correct  the  problem  and  retest  the 
engine/equipment  to  show  it  complies 
with  all  emission  standards. 

(2)  Include  in  your  written  report  a 
description  of  the  test  results  and  the 
remedy  for  each  engine  or  piece  of 
equipment  (see  §  1068.450). 

(b)  You  may  ask  for  a  hearing  at  any 
time  to  determine  whether  the  tests  and 
sampling  methods  were  proper  (see 
subpart  G  of  this  part): 

§  1 068.430  What  happens  if  a  family  fails 
an  SEA? 

(a)  We  may  suspend  your  certificate  of 
conformity  for  a  family  if  it  fails  the 
SEA  under  §  1068.420.  The  suspension 
may  apply  to  all  facilities  producing 
engines/equipment  from  a  family  even  if 
you  find  noncompliant  engines/ 
equipment  only  at  one  facility. 

(b)  We  will  tell  you  in  writing  if  we 
suspend  your  certificate  in  whole  or  in 
part.  We  will  not  suspend  a  certificate 
until  at  least  15  days  after  the  family 
fails  the  SEA.  The  suspension  is 
effective  when  you  receive  our  notice. 

(c)  You  may  ask  for  a  hearing  to 
determine  whether  the  tests  and 
sampling  methods  were  proper  (see 
subpart  G  of  this  part)  up  to  15  days 
after  we  suspend  the  certificate  for  a 
family.  If  we  agree  that  we  used 
erroneous  information  in  deciding  to 
suspend  the  certificate  before  a  hearing 
is  held,  we  will  reinstate  the  certificate. 

§  1068.435  May  I  sell  engines/equipment 
from  a  family  with  a  suspended  certificate 
of  conformity? 

You  may  sell  engines/equipment  that 
you  produce  after  we  suspend  the 
family’s  certificate  of  conformity  only  if 
one  of  the  following  occurs: 

(a)  You  test  each  engine  or  piece  of 
equipment  you  produce  and  show  it 


complies  with  emission  standards  that 
apply. 

(b)  We  conditionally  reinstate  the 
certificate  for  the  family.  We  may  do  so 
if  you  agree  to  recall  all  the  affected 
engines/equipment  and  remedy  any 
noncompliance  at  no  expense  to  the 
owner  if  later  testing  shows  that 
engines/equipment  in  the  family  still  do 
not  comply. 

§  1 068.440  How  do  I  ask  EPA  to  reinstate 
my  suspended  certificate? 

(a)  Send  us  a  written  report  asking  us 
to  reinstate  your  suspended  certificate. 

In  your  report,  identify  the  reason  for 
the  SEA  failure,  propose  a  remedy,  and 
commit  to  a  date  for  carrying  it  out.  In 
your  proposed  remedy  include  any 
quality  control  measures  you  propose  to 
keep  the  problem  from  happening  again. 

(b)  Give  us  data  from  production-line 
testing  showing  that  engines/equipment 
in  the  remedied  family  comply  with  all 
the  emission  standards  that  apply. 

§  1068.445  When  may  EPA  revoke  my 
certificate  under  this  subpart  and  how  may 
I  sell  these  engines/equipment  again? 

(a)  We  may  revoke  your  certificate  for 
a  family  in  the  following  cases: 

(1)  You  do  not  meet  the  reporting 
requirements  under  this  subpart. 

(2)  Your  family  fails  an  SEA  and  your 
proposed  remedy  to  address  a 
suspended  certificate  is  inadequate  to 
solve  the  problem  or  requires  you  to 
change  the  engine/equipment’s  design 
or  emission  control  system. 

(b)  To  sell  engines/equipment  from  a 
family  with  a  revoked  certificate  of 
conformity,  you  must  modify  the  family 
and  then  show  it  complies  with  the 
applicable  requirements. 

(1)  If  we  determine  your  proposed 
design  change  may  not  control 
emissions  for  the  engine/equipment’s 
full  useful  life,  we  will  tell  you  within 
five  working  days  after  receiving  your 
report.  In  this  case  we  will  decide 
whether  production-line  testing  will  be 
enough  for  us  to  evaluate  the  change  or 
whether  you  need  to  do  more  testing. 

(2)  Unless  we  require  more  testing, 
you  may  show  compliance  by  testing 
production-line  engines/equipment  as 
described  in  this  subpart. 

(3)  We  will  issue  a  new  or  updated 
certificate  of  conformity  when  you  have 
met  these  requirements. 

§  1068.450  What  records  must  I  send  to 
EPA? 

(a)  Within  30  days  of  the  end  of  each 
audit,  send  us  a  report  with  the 
following  information: 

(1)  Describe  any  facility  used  to  test 
production-line  engines/equipment  and 
state  its  location. 


r 
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(2)  State  the  total  U.S.-directed 
production  volume  and  number  of  tests 
for  each  family. 

(3)  Describe  your  test  engines/ 
equipment,  including  the  family’s 
identification  and  the  engine/ 
equipment’s  model  year,  build  date, 
model  number,  identification  number, 
and  number  of  hours  of  operation  before 
testing  for  each  test  engine  or  piece  of 
equipment. 

(4)  Identify  where  you  accumulated 
hours  of  operation  on  the  engines/ 
equipment  and  describe  the  procedure 
and  schedule  you  used. 

(5)  Provide  the  test  number;  the  date, 
time  and  duration  of  testing;  test 
procedure;  initial  test  results  before  and 
after  rounding;  final  test  results;  and 
final  deteriorated  test  results  for  all 
tests.  Provide  the  emission  figures  for  all 
measured  pollutants.  Include 
information  for  both  valid  and  invalid 
tests  and  the  reason  for  any 
invalidation. 

(6)  Describe  completely  and  justify 
any  nonroutine  adjustment, 
modification,  repair,  preparation, 
maintenance,  or  test  for  the  test  engine/ 
equipment  if  you  did  not  report  it 
separately  under  this  subpart.  Include 
the  results  of  any  emission 
measurements,  regardless  of  the 
procedure  or  type  of  equipment. 

(7)  Report  on  each  failed  engine  or 
piece  of  equipment  as  described  in 

§  1068.425. 

(b)  We  may  ask  you  to  add 
information  to  your  written  report,  so 
we  can  determine  whether  your  new 


engines/equipment  conform  with  the 
requirements  of  this  subpart. 

(c)  An  authorized  representative  of 
your  company  must  sign  the  following 
statement:  We  submit  this  report  under 
Sections  208  and  213  of  the  Clean  Air 
Act.  Our  testing  conformed  completely 
with  the  requirements  of  40  CFR  part 
1068.  We  have  not  changed  production 
processes  or  quality-control  procedures 
for  the  family  in  a  way  that  might  affect 
the  emission  control  from  production 
engines/equipment.  All  the  information 
in  this  report  is  true  and  accurate  to  the 
best  of  my  knowledge.  I  know  of  the 
penalties  for  violating  the  Clean  Air  Act 
and  the  regulations.  (Authorized 
Company  Representative) 

(d)  Send  reports  of  your  testing  to  the 
Designated  Compliance  Officer  using  an 
approved  information  format.  If  you 
want  to  use  a  different  format,  send  us 

a  written  request  with  justification  for  a 
waiver. 

-(e)  We  may  post  test  results  on 
publicly  accessible  databases  and  we 
will  send  copies  of  your  reports  to 
anyone  from  the  public  who  asks  for 
them.  We  will  not  release  information 
about  your  sales  or  production  volumes, 
which  is  all  we  will  consider 
confidential. 

§  1068.455  What  records  must  I  keep? 

(a)  We  may  review  your  records  at  any 
time  so  it  is  important  to  keep  required 
information  readily  available.  Organize 
and  maintain  your  records  as  described 
in  this  section. 

(b)  Keep  paper  records  for  testing 
under  this  subpart  for  one  full  year  after 
you  complete  all  the  testing  required  for 


the  selective  enforcement  audit.  For 
additional  storage,  you  may  use  any 
format  or  media. 

(c)  Keep  a  copy  of  the  written  reports 
described  in  §  1068.450. 

(d)  Keep  the  following  additional 
records: 

(1)  The  names  of  supervisors  involved 
in  each  test. 

(2)  The  name  of  anyone  who 
authorizes  adjusting,  repairing, 
preparing,  or  modifying  a  test  engine/ 
equipment  and  the  names  of  all 
supervisors  who  oversee  this  work. 

(3)  If  you  shipped  the  engine/ 
equipment  for  testing,  the  date  you 
shipped  it,  the  associated  storage  or  port 
facility,  and  the  date  the  engine/ 
equipment  arrived  at  the  testing  facility. 

(4)  Any  records  related  to  your  audit 
that  are  not  in  the  written  report. 

(5)  A  brief  description  of  any 
significant  events  during  testing  not 
otherwise  described  in  the  written 
report  or  in  this  section. 

(e)  If  we  ask,  you  must  give  us 
projected  or  actual  production  for  a 
family.  Include  each  assembly  plant  if 
you  produce  engines/equipment  at  more 
than  one  plant. 

(f)  We  may  ask  you  to  keep  or  send 
other  information  necessary  to 
implement  this  subpart. 

Appendix  A  to  Subpart  E  of  Part  1068 — 
Plans  for  Selective  Enforcement 
Auditing 

The  following  tables  describe 
sampling  plans  for  selective 
enforcement  audits,  as  described  in 
§1068.420: 


Table  A-1— Sampling  Plan  Code  Letter 


Projected  family  sales 


20-50 
20-99 
100-299 
300-499 
500  + 


Code  letter 1 


Minimum  number  of  tests 


To  pass 


Maximum  number  of  tests 


1 A  manufacturer  may  optionally  use  either  the  sampling  plan  for  code  letter  “AA”  or  sampling  plan  for  code  letter  “A”  for  Selective  Enforce¬ 
ment  Audits  of  families  with  annual  sales  between  20^and  50  engines/equipment.  Additionally,  the  manufacturer  may  switch  between  these  plans 
during  the  audit. 

Table  A-2— Sampling  Plans  for  Different  Engine  Family  Sales  Volumes 
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Table  A-2— Sampling  Plans  for  Different  Engine  Family  Sales  Volumes— Continued 


a  Stage  refers  to  the  cumulative  number  of  engines/equipment  tested. 


Subpart  F — Reporting  Defects  and  Clean  Air  Act.  For  example,  selling  an  (a)  General  provisions.  As  a  certifying 

Recalling  Engines/Equipment  engine/equipment  that  does  not  manufacturer,  you  must  investigate  in 

conform  to  your  application  for  certain  circumstances  whether  engines/ 

relate^Mefects*  °  re^°rt  em,ss,on'  certification  is  a  violation  of  equipment  that  have  been  introduced 

§  1068. 101(a)(1)  independent 'of  the  into  U.S.  commerce  under  your 

This  section  addresses  the  certificate  requirements  of  this  section.  The  certificate  have  incorrect,  improperly 

holder’s  responsibility  to  investigate  requirements  of  this  section  apply  installed,  or  otherwise  defective 

and  report  emission-related  defects  in  separately  to  each  certificate  holder  if  emission-related  components  or 

design,  materials,  or  workmanship.  The  there  is  more  than  one  certificate  holder  systems.  This  includes  defects  in 

provisions  of  this  section  do  not  limit  for  the  equipment.  design,  materials,  or  workmanship.  You 

your  liability  under  this  part  or  the 
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must  also  send  us  reports  as  specified 
by  this  section. 

(1)  This  section  addresses  defects  for 
any  of  the  following  emission-related 
components  or  systems  containing  the 
following  components: 

(1)  Electronic  control  units, 
aftertreatment  devices,  fuel-metering 
components,  EGR-system  components, 
crankcase-ventilation  valves,  all 
components  related  to  charge-air 
compression  and  cooling,  and  all 
sensors  associated  with  any  of  these 
components. 

(ii)  For  engines  and  equipment  subject 
to  evaporative  emission  standards,  fuel 
tanks,  fuel  caps,  and  fuel  lines  and 
connectors. 

(iii)  Any  other  component  whose 
primary  purpose  is  to  reduce  emissions. 

(iv)  Any  other  component  whose 
failure  might  increase  emissions  of  any 
regulated  pollutant  without  significantly 
degrading  engine/equipment 
performance. 

(2)  The  requirements  of  this  section 
relate  to  defects  in  any  of  the 
components  or  systems  identified  in 
paragraph  (a)(1)  of  this  section  if  the 
defects  might  affect  any  of  the 
parameters  or  specifications  in 
Appendix  II  of  this  part  or  might 
otherwise  affect  the  emissions  of  any 
regulated  pollutant. 

(3)  For  tne  purposes  of  this  section, 
defects  do  not  include  damage  to 
emission-related  components  or  systems 
(or  maladjustment  of  parameters)  caused 
by  owners  improperly  maintaining  or 
abusing  their  engines/equipment. 

(4)  The  requirements  of  this  section 
do  not  apply  to  emission  control 
information  labels.  Note  however,  that 
§  1068.101(a)(1)  prohibits  the  sale  of 
engines/equipment  without  proper 
labels,  which  also  applies  to  misprinted 
labels. 

(5)  You  must  track  the  information 
specified  in  paragraph  (b)(1)  of  this 
section.  You  must  assess  this  data  at 
least  every  three  months  to  evaluate 
whether  you  exceed  the  thresholds 
specified  in  paragraphs  (e)  and  (f)  of  this 
section.  Where  thresholds  are  based  on 
a  percentage  of  engines/equipment  in 
the  family,  use  actual  sales  figures  for 
the  whole  model  year  when  they 
become  available.  Use  projected  sales 
figures  until  the  actual  sales  figures 
become  available.  You  are  not  required 
to  collect  additional  information  other 
than  that  specified  in  paragraph  (b)(1)  of 
this  section  before  reaching  a  threshold 
for  an  investigation  specified  in 
paragraph  (e)  of  this  section. 

(6)  You  may  ask  us  to  allow  you  to 
use  alternate  methods  for  tracking, 
investigating,  reporting,  and  correcting 
emission-related  defects.  In  your 


request,  explain  and  demonstrate  why 
you  believe  your  alternate  system  will 
be  at  least  as  effective  in  the  aggregate 
in  tracking,  identifying,  investigating, 
evaluating,  reporting,  and  correcting 
potential  and  actual  emissions-related 
defects  as  the  requirements  in  this 
section.  In  this  case,  provide  all 
available  data  necessary  to  demonstrate 
why  an  alternate  system  is  appropriate 
for  your  engines/equipment  and  how  it 
will  result  in  a  system  at  least  as 
effective  as  that  required  under  this 
section. 

(7)  If  we  determine  that  emission- 
related  defects  result  in  a  substantial 
number  of  properly  maintained  and 
used  engines/equipment  not  conforming 
to  the  regulations  of  this  chapter  during 
their  useful  life,  we  may  order  you  to 
conduct  a  recall  of  your  engines/ 
equipment  (see  §  1068.505). 

(8)  Send  all  reports  required  by  this 
section  to  the  Designated  Enforcement 
Officer. 

(9)  This  section  distinguishes  between 
defects  and  possible  defects.  A  possible 
defect  exists  anytime  there  is  an 
indication  that  an  emission-related 
component  or  system  might  have  a 
defect,  as  described  in  paragraph  (b)(1) 
of  this  section. 

(b)  Investigation  of  possible  defects. 
Investigate  possible  defects  as  follows; 

(1)  If  the  number  of  engines/ 
equipment  that  have  a  possible  defect, 
as  defined  by  this  paragraph  (b)(1), 
exceeds  a  threshold  specified  in 
paragraph  (e)  of  this  section,  you  must 
conduct  an  investigation  to  determine  if 
an  emission-related  component  or 
system  is  actually  defective.  You  must 
classify  an  engine/equipment 
component  or  system  as  having  a 
possible  defect  if  any  of  the  following 
sources  of  information  shows  there  is  a 
significant  possibility  that  a  defect 
exists: 

(1)  A  warranty  claim  is  submitted  for 
the  component,  whether  this  is  under 
your  emission-related  warranty  or  any 
other  warranty. 

(ii)  Your  quality-assurance  procedures 
suggest  that  a  defect  may  exist. 

(iii)  You  receive  any  other 
information  for  which  good  engineering 
judgment  would  indicate  the 
component  or  system  may  be  defective, 
such  as  information  from  dealers,  field- 
service  personnel,  equipment 
manufacturers,  hotline  complaints,  or 
engine  diagnostic  systems. 

(2)  If  the  number  of  shipped 
replacement  parts  for  any  individual 
component  is  high  enough  that  good 
engineering  judgment  would  indicate  a 
significant  possibility  that  a  defect 
exists,  you  must  conduct  an 
investigation  to  determine  if  it  is 


actually  defective.  Note  that  this 
paragraph  (b)(2)  does  not  require  data- 
tracking  or  recording  provisions  related 
to  shipment  of  replacement  parts. 

(3)  Your  investigation  must  be 
prompt,  thorough,  consider  all  relevant 
information,  follow  accepted  scientific 
and  engineering  principles,  and  be 
designed  to  obtain  all  the  information 
specified  in  paragraph  (d)  of  this 
section. 

(4)  Your  investigation  needs  to 
consider  possible  defects  that  occur 
only  within  the  useful  life  period,  or 
within  five  years  after  the  end  of  the 
model  year,  whichever  is  longer. 

(5)  You  must  continue  your 
investigation  until  you  are  able  to  show 
that  there  is  no  emission-related  defect 
or  you  obtain  all  the  information 
specified  for  a  defect  report  in 
paragraph  (d)  of  this  section. 

(6)  If  a  component  with  a  possible 
defect  is  used  in  additional  families  or 
model  years,  you  must  investigate 
whether  the  component  may  be 
defective  when  used  in  these  additional 
families  or  model  years,  and  include 
these  results  in  any  defect  report  you 
send  under  paragraph  (c)  of  this  section. 

(7)  If  your  initial  investigation 
concludes  that  the  number  of  engines/ 
equipment  with  a  defect  is  fewer  than 
any  of  the  thresholds  specified  in 
paragraph  (f)  of  this  section,  but  other 
information  later  becomes  available  that 
may  show  that  the  number  of  engines/ 
equipment  with  a  defect  exceeds  a 
threshold,  then  you  must  resume  your 
investigation.  If  you  resume  an 
investigation,  you  must  include  the 
information  from  the  earlier 
investigation  to  determine  whether  to 
send  a  defect  report. 

(c)  Reporting  defects.  You  must  send 
us  a  defect  report  in  either  of  the 
following  cases: 

(1)  Your  investigation  shows  that  the 
number  of  engines/equipment  with  a 
defect  exceeds  a  threshold  specified  in 
paragraph  (f)  of  this  section.  Send  the 
defect  report  within  21  days  after  the 
date  you  identify  this  number  of 
defective  engines/equipment.  See 
paragraph  (h)  of  this  section  for 
reporting  requirements  that  apply  if  the 
number  of  engines/equipment  with  a 
defect  does  not  exceed  any  of  the 
thresholds  in  paragraph  (f)  of  this 
section. 

(2)  You  know  there  are  emission- 
related  defects  for  a  component  or 
system  in  a  number  of  engines/ 
equipment  that  exceeds  a  threshold 
specified  in  paragraph  (f)  of  this  section, 
regardless  of  how  you  obtain  this 
information.  Send  the  defect  report 
within  21  days  after  you  learn  that  the 
number  of  defects  exceeds  a  threshold. 
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Send  us  an  updated  defect  report 
anytime  you  have  significant  additional 
information. 

(d)  Contents  of  a  defect  report. 

Include  the  following  information  in  a 
defect  report: 

(1)  Your  corporate  name  and  a  person 
to  contact  regarding  this  defect. 

(2)  A  description  of  the  defect, 
including  a  summary  of  any  engineering 
analyses  and  associated  data,  if 
available. 

(3)  A  description  of  the  engines/ 
equipment  that  have  the  defect, 
including  families,  models,  and  range  of 
production  dates. 

(4)  An  estimate  of  the  number  and 
percentage  of  each  class  or  category  of 
affected  engines/equipment  that  have 
the  defect,  and  an  explanation  of  how 
you  determined  this  number.  Describe 
any  statistical  methods  you  used  under 
paragraph  (g)(6)  of  this  section. 

(5)  An  estimate  of  the  defect’s  impact 
on  emissions,  with  an  explanation  of 
how  you  calculated  this  estimate  and  a 
summary  of  any  emission  data 
demonstrating  the  impact  of  the  defect, 
if  available. 

(6)  A  description  of  your  plan  for 
addressing  the  defect  or  an  explanation 
of  your  reasons  for  not  believing  the 
defects  must  be  addressed. 

(e)  Thresholds  for  conducting  a  defect 
investigation.  You  must  begin  a  defect 
investigation  based  on  the  following 
number  of  engines/equipment  that  may 
have  the  defect: 

(1)  For  engines/equipment  with 
maximum  engine  power  at  or  below  560 
kW: 

(1)  For  families  with  annual  sales 
below  500  units:  50  or  more  engines/ 
equipment. 

(ii)  For  families  with  annual  sales 
from  500  to  50,000  units:  more  than  10.0 
percent  of  the  total  number  of  engines/ 
equipment  in  the  family. 

(iii)  For  families  with  annual  sales 
from  50,000  to  550,000  units:  more  than 
the  total  number  of  engines/equipment 
represented  by  the  following  equation: 

Investigation  threshold  =  5,000  + 
(Production  units — 50,000)  x  0.04 

(iv)  For  families  with  annual  sales 
above  550,000  units:  25,000  or  more 
engines/equipment. 

(2)  For  engines/equipment  with 
maximum  engine  power  greater  than 
560  kW: 

(i)  For  families  with  annual  sales 
below  250  units:  25  or  more  engines/ 
equipment. 

(ii)  For  families  with  annual  sales  at 
or  above  250  units:  more  than  10.0 
percent  of  the  total  number  of  engines/ 
equipment  in  the  family. 

(f)  Thresholds  for  filing  a  defect 
report.  You  must  send  a  defect  report 


based  on  the  following  number  of 
'engines/equipment  that  have  the  defect: 

(1)  For  engines/equipment  with 
maximum  engine  power  at  or  below  560 
kW: 

(1)  For  families  with  annual  sales 
below  1,000  units:  20  or  more  engines/ 
equipment. 

(ii)  For  families  with  annual  sales 
from  1,000  to  50,000  units:  more  than 
2.0  percent  of  the  total  number  of 
engines/equipment  in  the  family. 

(iii)  For  families  with  annual  sales 
from  50,000  to  550,000  units:  more  than 
the  total  number  of  engines/equipment 
represented  by  the  following  equation: 

Reporting  threshold  =  1,000  + 
(Production  units — 50,000)  x  0.01 

(iv)  For  families  with  annual  sales 
above  550,000  units:  6,000  or  more 
engines/equipment. 

(2)  For  engines/equipment  with 
maximum  engine  power  greater  than 
560  kW: 

(1)  For  families  with  annual  sales 
below  150  units:  10  or  more  engines/ 
equipment. 

(ii)  For  families  with  annual  sales 
from  150  to  750  units:  15  or  more 
engines/equipment. 

(iii)  For  families  with  annual  sales 
above  750  units:  more  than  2.0  percent 
of  the  total  number  of  engines/ 
equipment  in  the  family. 

(g)  How  to  count  defects.  (1)  Track 
defects  separately  for  each  model  year 
and  family  as  much  as  possible.  If 
information  is  not  identifiable  by  model 
year  or  family,  use  good  engineering 
judgment  to  evaluate  whether  you 
exceed  a  threshold'in  paragraph  (e)  or 

(f)  of  this  section.  Consider  only  your 
U.S. -directed  production  volume. 

(2)  Within  a  family,  track  defects 
together  for  all  components  or  systems 
that  are  the  same  in  all  material 
respects.  If  multiple  companies 
separately  supply  a  particular 
component  or  system,  treat  each 
company’s  component  or  system  as 
unique. 

(3)  For  engine-based  standards,  if  a 
possible  defect  is  not  attributed  to  any 
specific  part  of  the  engine,  consider  the 
complete  engine  a  distinct  component 
for  evaluating  whether  you  exceed  a 
threshold  in  paragraph  (e)  of  this 
section.  For  equipment-based  standards, 
if  a  possible  defect  is  not  attributed  to 
any  specific  part  of  the  equipment, 
consider  the  complete  piece  of 
equipment  a  distinct  component  for 
evaluating  whether  you  exceed  a 
threshold  in  paragraph  (e)  of  this 
section. 

(4)  If  you  correct  defects  before  they 
reach  the  ultimate  purchaser  as  a  result 
of  your  quality-assurance  procedures, 
count  these  against  the  investigation 


thresholds  in  paragraph  (e)  of  this 
section  unless  you  routinely  check 
every  engine  or  piece  of  equipment  in 
the  family.  Do  not  count  any  corrected 
defects  as  actual  defects  under 
paragraph  (f)  of  this  section. 

(5)  Use  aggregated  data  from  all  the 
different  sources  identified  in  paragraph 
(b)(1)  of  this  section  to  determine 
whether  you  exceed  a  threshold  in 
paragraphs  (e)  and  (f)  of  this  section. 

(6)  If  information  is  readily  available 
to  conclude  that  the  possible  defects 
identified  in  paragraph  (b)(1)  of  this 
section  are  actual  defects,  count  these 
toward  the  reporting  thresholds  in 
paragraph  (f)  of  this  section. 

(7)  During  an  investigation,  use 
appropriate  statistical  methods  to 
project  defect  rates  for  engines/ 
equipment  that  you  are  not  otherwise 
able  to  evaluate.  For  example,  if  75 
percent  of  the  components  replaced 
under  warranty  are  available  for 
evaluation,  it  would  be  appropriate  to 
extrapolate  known  information  on 
failure  rates  to  the  components  that  are 
unavailable  for  evaluation.  Take  steps  as 
necessary  to  prevent  bias  in  sampled 
data.  Make  adjusted  calculations  to  take 
into  account  any  bias  that  may  remain. 

(h)  Investigation  reports.  Once  you 
trigger  an  investigation  threshold  under 
paragraph  (e)  of  this  section,  you  must 
report  your  progress  and  conclusions.  In 
your  reports,  include  the  information 
specified  in  paragraph  (d)  of  this 
section,  or  explain  why  the  information 
is  not  relevant.  Send  us  the  following 
reports: 

(1)  While  you  are  investigating,  send 
us  mid-year  and  end-of-year  reports  to 
describe  the  methods  you  are  using  and 
the  status  of  the  investigation.  Send 
these  status  reports  no  later  than  June  30 
and  December  31  of  each  year. 

(2)  If  you  find  that  the  number  of 
components  or  systems  with  an 
emission-related  defect  exceeds  a 
threshold  specified  in  paragraph  (f)  of 
this  section,  send  us  a  report  describing 
your  findings  within  21  days  after  the 
date  you  reach  this  conclusion. 

(3)  If  you  find  that  the  number  of 
components  or  systems  with  an 
emission-related  defect  does  not  exceed 
any  of  the  thresholds  specified  in 
paragraph  (f)  of  this  section,  send  us  a 
final  report  supporting  this  conclusion. 
For  example,  you  may  exclude  warranty 
claims  that  resulted  from  misdiagnosis 
and  you  may  exclude  defects  caused  by 
improper  maintenance,  improper  use,  or 
misfueling.  Send  this  report  within  21 
days  after  the  date  you  reach  this 
conclusion. 

(i)  Future  production.  If  you  identify 
a  design  or  manufacturing  defect  that 
prevents  engines/equipment  from 
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meeting  the  requirements  of  this  part, 
you  must  correct  the  defect  as  soon  as 
possible  for  future  production  of 
engines/equipment  in  every  family 
affected  by  the  defect.  This  applies 
without  regard  to  whether  you  are 
required  to  conduct  a  defect 
investigation  or  submit  a  defect  report 
under  this  section. 

§  1 068.505  How  does  the  recall  program 
work? 

(a)  If  we  make  a  determination  that  a 
substantial  number  of  properly 
maintained  and  used  engines/ 
equipment  do  not  conform  to  the 
regulations  of  this  chapter  during  their 
useful  life,  you  must  submit  a  plan  to 
remedy  the  nonconformity  of  your 
engines/equipment.  We  will  notify  you 
of  our  determination  in  writing.  Our 
notice  will  identify  the  class  or  category 
of  engines/equipment  affected  and 
describe  how  we  reached  our 

-  conclusion.  If  this  happens,  you  must 
meet  the  requirements  and  follow  the 
instructions  in  this  subpart.  You  must 
remedy  at  your  expense  noncompliant 
engines/equipment  that  have  been 
properly  maintained  and  used,  as 
described  in  §  1068.510(a)(7).  You  may 
not  transfer  this  expense  to  a  dealer  (or 
equipment  manufacturer  for  engine- 
based  standards)  through  a  franchise  or 
other  agreement. 

(b)  You  may  ask  for  a  hearing  if  you 
disagree  with  our  determination  (see 
subpart  G  of  this  part). 

(c)  Unless  we  withdraw  the 
determination  of  noncompliance,  you 
must  respond  to  it  by  sending  a 
remedial  plan  to  the  Designated 
Compliance  Officer  by  the  later  of  these 
two  deadlines: 

(1)  Within  60  days  after  we  notify 
you. 

(2)  Within  60  days  after  a  hearing. 

(d)  Once  you  have  sold  engines/ 
equipment  to  the  ultimate  purchaser,  we 
may  inspect  or  test  the  engines/ 
equipment  only  if  the  purchaser  permits 
it,  or  if  state  or  local  inspection 
programs  .separately  provide  for  it. 

(e)  You  may  ask  us  to  allow  you  to 
conduct  your  recall  differently  than 
specified  in  this  subpart,  consistent 
with  section  207(c)  of  the  Clean  Air  Act 
(42  U.S.C.  7541(c)). 

(f)  You  may  do  a  voluntary  recall 
under  §  1068.535  unless  we  have  made 
the  determination  described  in 

§  1068.535(a). 

(g)  For  purposes  of  recall,  owner 
means  someone  who  owns  an  engine  or 
piece  of  equipment  affected  by  a 
remedial  plan. 


§  1 068.51 0  How  do  I  prepare  and  apply  my 
remedial  plan? 

(а)  In  your  remedial  plan,  describe  all 
of  the  following: 

(1)  The  class  or  category  of  engines/ 
equipment  to  be  recalled,  including  the 
number  of  engines/equipment  involved 
and  the  model  year  or  other  information 
needed  to  identify  the  engines/ 
equipment. 

(2)  The  modifications,  alterations, 
repairs,  corrections,  adjustments,  or 
other  changes  you  will  make  to  correct 
the  affected  engines/equipment. 

(3)  A  brief  description  of  the  studies, 
tests,  and  data  that  support  the 
effectiveness  of  the  remedy  you  propose 
to  use. 

(4)  The  instructions  you  will  send  to 
those  who  will  repair  the  engines/ 
equipment  under  the  remedial  plan. 

(5)  How  you  will  determine  the 
owners’  names  and  addresses. 

(б)  How  you  will  notify  owners; 
include  copies  of  any  notification 
letters. 

(7)  The  proper  maintenance  or  use 
you  will  specify,  if  any,  as  a  condition 
to  be  eligible  for  repair  under  the 
remedial  plan.  Describe  how  these 
specifications  meet  the  provisions  of 
paragraph  (e)  of  this  section.  Describe 
how  the  owners  should  show  they  meet 
your,  conditions. 

(8)  The  steps  owners  must  take  for 
you  to  do  the  repair.  You  may  set  a  date 
or  a  range  of  dates,  specify  the  amount 
of  time  you  need,  and  designate  certain 
facilities  to  do  the  repairs. 

(9)  Which  company  (or  group)  you 
will  assign  to  do  or  manage  the  repairs. 

(10)  If  your  employees  or  authorized 
warranty  agents  will  not  be  doing  the 
work,  state  who  will  and  describe  their 
qualifications. 

(11)  How  you  will  ensure  an  adequate 
and  timely  supply  of  parts. 

(12)  The  effect  of  proposed  changes 
on  fuel  consumption,  driveability,  and 
safety  of  the  engines/equipment  you 
will  recall;  include  a  brief  summary  of 
the  information  supporting  these 
conclusions. 

(13)  How  you  intend  to  label  the 
engines/equipment  you  repair  and 
where  you  will  place  the  label  on  the 
engine/equipment  (see  §  1068.515). 

(b)  We  may  require  you  to  add 
information  to  your  remedial  plan. 

(c)  We  may  require  you  to  test  the 
proposed  repair  to  show  it  will  remedy 
the  noncompliance. 

(d)  Use  all  reasonable  means  to  locate 
owners.  We  may  require  you  to  use 
government  or  commercial  registration 
lists  to  get  owners’  names  and  addresses 
so  your  notice  will  be  effective. 

(e)  The  maintenance  or  use  that  you 
specify  as  a  condition  for  eligibility 


under  the  remedial  plan  may  include 
only  things  you  can  show  would  cause 
noncompliance.  Do  not  require  use  of  a 
component  or  service  identified  by 
brand,  trade,  or  corporate  name  unless 
we  approved  this  approach  with  your 
original  certificate  of  conformity.  Also, 
do  not  place  conditions  on  who 
maintained  the  engine/equipment. 

(f)  We  may  require  you  to  adjust  your 
repair  plan  if  we  determine  owners 
would  be  without  their  engines  or 
equipment  for  an  unreasonably  long 
time. 

(g)  We  will  tell  you  in  writing  within 
15  days  of  receiving  your  remedial  plan 
whether  we  have  approved  or 
disapproved  it.  We  will  explain  our 
reasons  for  any  disapproval. 

(h)  Begin  notifying  owners  within  15 
days  after  we  approve  your  remedial 
plan.  If  we  hold  a  hearing,  but  do  not 
change  our  position  about  the 
noncompliance,  you  must  begin 
notifying  owners  within  60  days  after 
we  complete  the  hearing  unless  we 
specify  otherwise. 

§  1068.515  How  do  I  mark  or  label  repaired 
engines/equipment? 

(a)  Attach  a  label  to  engines/ 
equipment  you  repair  under  the 
remedial  plan.  At  your  discretion,  you 
may  label  or  mark  engines/equipment 
you  inspect  but  do  not  repair. 

(b)  Make  the  label  from  a  durable 

material  suitable  for  its  planned 
location.  Make  sure  no  one  can  remove 
the  label  without  destroying  or  defacing 
it.  .  • 

(c)  On  the  label,  designate  the  specific 
recall  campaign  and  state  where  you 
repaired  or  inspected  the  engine/ 
equipment. 

(d)  We  may  waive  or  modify  the 
labeling  requirements  if  we  determine 
they  are  overly  burdensome. 

§  1 068.520  How  do  I  notify  affected 
owners? 

(a)  Notify  owners  by  first  class  mail  or 
e-mail  unless  we  say  otherwise.  We  may 
require  you  to  use  certified  mail. 

Include  the  following  in  your  notice: 

(1)  State:  “The  U.S.  Environmental 
Protection  Agency  has  determined  that 
your  engine/equipment  may  be  emitting 
pollutants  in  excess  of  the  federal 
emission  standards  as  defined  in  Title 
40  of  the  Code  of  Federal  Regulations. 
These  emission  standards  were 
established  to  protect  the  public  health 
or  welfare  from  air  pollution.” 

(2)  State  that  you  (or  someone  you 
designate)  will  repair  these  engines/ 
equipment  at  your  expense. 

(3)  If  we  approved  maintenance  and 
use  conditions  in  your  remedial  plan, 
state  that  you  will  make  these  repairs 
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only  if  owners  show  their  engines/ 
equipment  meet  the  conditions  for 
proper  maintenance  and  use.  Describe 
these  conditions  and  how  owners 
should  prove  their  engines/equipment 
are  eligible  for  repair. 

(4)  Describe  the  components  your 
repair  will  affect  and  say  generally  how 
you  will  repair  the  engines/equipment. 

(5)  State  that  the  engine/equipment,  if 
not  repaired,  may  fail  an  emission  - 
inspection  test  if  state  or  local  law 
requires  one. 

(6)  Describe  any  adverse  effects  on  its 
performance  or  driveability  that  would 
be  caused  by  not  repairing  the  engine/ 
equipment. 

(7)  Describe  any  adverse  effects  on  the 
functions  of  other  components  that 
would  be  caused  by  not  repairing  the 
engine/equipment. 

(8)  Specify  the  date  you  will  start  the 
repairs,  the  amount  of  time  you  will 
need  to  do  them,  and  where  you  will  do 
them.  Include  any  other  information 
owners  may  need  to  know. 

(9)  Allow  for  the  owner  to  inform  you 
using  one  of  the  following  methods  if 
they  have  sold  the  engine/equipment: 

(i)  Send  a  self-addressed  card  that 
owners  can  mail  back  to  you;  include  a 
space  for  owners  to  write  the  name  and 
address  of  a  buyer. 

(ii)  Provide  owners  with  a  toll-free 
number  and  an  e-mail  address  or  Web 
site  they  can  use  to  identify  the  name 
and  address  of  a  buyer. 

(10)  State  that  owners  should  call  you 
at  a  phone  number  you  give  to  report 
any  difficulty  in  obtaining  repairs. 

(11)  State:  “To  ensure  your  full 
protection  under  the  emission  warranty 
on  your  [engine/equipment]  by  federal 
law,  and  your  right  to  participate  in 
future  recalls,  we  recommend  you  have 
your  [engine/equipment]  serviced  as 
soon  as  possible.  We  may  consider  your 
not  servicing  it  to  be  improper 
maintenance.” 

(b)  We  may  require  you  to  add 
information  to  your  notice  or  to  send 
more  notices. 

(c)  You  may  not  in  any 
communication  with  owners  or  dealers 
say  or  imply  that  your  noncompliance 
does  not  exist  or  that  it  will  not  degrade 
air  quality. 

§1068.525  What  records  must  I  send  to 
EPA? 

(a)  Send  us  a  copy  of  all 
communications  related  to  the  remedial 
plan  you  sent  to  dealers  and  others 
doing  the  repairs.  Mail  or  e-mail  us  the 
information  at  the  same  time  you  send 
it  to  others. 

(b)  From  the  time  you  begin  to  notify 
owners,  send  us  a  report  within  25  days 
of  the  end  of  each  calendar  quarter. 


Send  reports  for  six  consecutive 
quarters  or  until  all  the  engines/ 
equipment  are  inspected,  whichever 
comes  first.  In  these  reports,  identify  the 
following: 

(1)  The  range  of  dates  you  needed  to 
notify  owners. 

(2)  The  total  number  of  notices  sent. 

(3)  The  number  of  engines/equipment 
you  estimate  fall  under  the  remedial 
plan  (explain  how  you  determined  this 
number). 

(4)  The  cumulative  number  of 
engines/equipment  you  inspected  under 
the  remedial  plan. 

(5)  The  cumulative  number  of  these 
engines/equipment  you  found  needed 
the  specified  repair. 

(6)  The  cumulative  number  of  these 
engines/equipment  you  have  repaired. 

(7)  The  cumulative  number  of 
engines/equipment  you  determined  to 
be  unavailable  due  to  exportation,  theft, 
retirement,  or  other  reasons  (specify). 

(8)  The  cumulative  number  of 
engines/equipment  you  disqualified  for 
not  being  properly  maintained  or  used. 

(c)  If  your  estimated  number  of 
engines/equipment  falling  under  the 
remedial  plan  changes,  change  the 
estimate  in  your  next  report  and  add  an 
explanation  for  the  change. 

(d)  We  may  ask  for  more  information. 

(e)  We  may  waive  reporting 
requirements  or  adjust  the  reporting 
schedule. 

(f)  If  anyone  asks  to  see  the 
information  in  your  reports,  we  will 
follow  the  provisions  of  §  1068.10  for 
handling  confidential  information. 

§  1068.530  What  records  must  I  keep? 

We  may  review  your  records  at  any 
time  so  it  is  important  that  you  keep 
required  information  readily  available. 
Keep  records  associated  with  your  recall 
campaign  for  three  years  after  you  send 
the  last  report  we  require  under 
§  1068.525(b).  Organize  and  maintain 
your  records  as  described  in  this 
section. 

(a)  Keep  a  paper  copy  of  the  written 
reports  described  in  §  1068.525. 

(b)  Keep  a  record  of  the  names  and 
addresses  of  owners  you  notified.  For 
each  engine  or  piece  of  equipment,  state 
whether  you  did  any  of  the  following: 

(1)  Inspected  the  engine/equipment. 

(2)  Disqualified  the  engine/equipment 
for  not  being  properly  maintained  or 
used. 

(3)  Completed  the  prescribed  repairs. 

(c)  You  may  keep  the  records  in 
paragraph  (b)  of  this  section  in  any  form 
we  can  inspect,  including  computer 
databases. 


§1068.535  How  can  I  do  a  voluntary  recall 
for  emission-related  problems? 

If  we  have  made  a  determination  that 
a  substantial  number  of  properly 
maintained  and  used  engines/ 
equipment  do  not  conform  to  the 
regulations  of  this  chapter  during  their 
useful  life,  you  may  not  use  a  voluntary 
recall  or  other  alternate  means  to  meet 
your  obligation  to  remedy  the 
noncompliance.  Thus,  this  section 
applies  only  if  you  learn  that  your 
family  does  not  meet  the  requirements 
of  this  chapter  and  we  have  not  made 
such  a  determination. 

(a)  To  do  a  voluntary  recall  under  this 
section,  first  send  the  Designated 
Compliance  Officer  a  plan,  following 
the  guidelines  in  §  1068.510.  Within  15 
days,  we  will  send  you  our  comments 
on  your  plan. 

(b)  Once  we  approve  your  plan,  start 
notifying  owners  and  carrying  out  the 
specified  repairs.  Make  reasonable 
efforts  to  carry  out  the  recall  as  quickly 
as  possible. 

(c)  From  the  time  you  start  the  recall 
campaign,  send  us  a  report  within  25 
days  of  the  end  of  each  calendar  quarter, 
following  the  guidelines  in 

§  1068.525(b).  Send  reports  for  six 
consecutive  quarters  or  until  all  the 
engines/equipment  are  inspected, 
whichever  comes  first. 

(d)  Keep  your  reports  and  the 
supporting  information  as  described  in 
§  1068.530. 

Subpart  G— Hearings 

§  1 068.601  What  are  the  procedures  for 
hearings? 

If  we  agree  to  hold  a  hearing  related 
to  our  decision  to  order  a  recall  under 
§  1068.505,  we  will  hold  the  hearing 
according  to  the  provisions  of  40  CFR 
85.1807.  For  any  other  issues,  you  may 
request  an  informal  hearing  as  described 
in  40  CFR  86.1853-01. 

Appendix  I  to  Part  1068 — Emission- 
Related  Components 

This  appendix  specifies  emission-related 
components  that  we  refer  to  for  describing 
such  things  as  emission-related  warranty  or 
requirements  related  to  rebuilding  engines. 
Note  that  inclusion  of  a  component  in 
Section  III  of  this  Appendix  does  not  make 
it  an  emission-related  component  for 
engines/equipment  that  are  not  subject  to 
evaporative  emission  standards. 

I.  For  exhaust  emissions,  emission-related 
components  include  any  engine  parts  related 
to  the  following  systems: 

1.  Air-induction  system. 

2.  Fuel  system. 

3.  Ignition  system. 

4.  Exhaust  gas  recirculation  systems. 

II.  The  following  parts  are  also  considered 
emission-related  components  for  exhaust 
emissions: 
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1.  Aftertreatment  devices. 

2.  Crankcase  ventilation  valves. 

3.  Sensors. 

4.  Electronic  control  units. 

III.  The  following  parts  are  considered 
emission-related  components  for  evaporative 
emissions: 

1.  Fuel  Tank. 

2.  Fuel  Cap. 

3.  Fuel  Line. 

4.  Fuel  Line  Fittings. 

5.  Clamps*. 

6.  Pressure  Relief  Valves*. 

7.  Control  Valves*. 

8.  Control  Solenoids*. 

9.  Electronic  Controls*. 

10.  Vacuum  Control  Diaphragms*. 

11.  Control  Cables*. 

12.  Control  Linkages*. 

13.  Purge  Valves. 

14.  Vapor  Hoses. 

15.  Liquid/Vapor  Separator. 

16.  Carbon  Canister. 

17.  Canister  Mounting  Brackets. 

18.  Carburetor  Purge  Port  Connector. 

*As  related  to  the  evaporative  emission 

control  system. 

IV.  Emission-related  components  also 
include  any  other  part  whose  only  purpose 
is  to  reduce  emissions  or  whose  failure  will 
increase  emissions  without  significantly 
degrading  engine/equipment  performance. 

Appendix  II  to  Part  1068 — Emission- 
Related  Parameters  and  Specifications 

This  appendix  specifies  emission-related 
parameters  and  specifications  that  we  refer  to 
for  describing  such  things  as  emission-related 
defects  or  requirements  related  to  rebuilding 
engines. 

I.  Basic  Engine  Parameters  for 
Reciprocating  Engines. 

1.  Compression  ratio. 

2.  Type  of  air  aspiration  (natural,  Roots- 
blown,  supercharged,  turbocharged). 

3.  Valves  (intake  and  exhaust). 

a.  Head  diameter  dimension. 

b.  Valve  lifter  or  actuator  type  and  valve 
lash  dimension. 

4.  Camshaft  timing. 

a.  Valve  opening — intake  exhaust  (degrees 
from  top-dead  center  or  bottom-dead  center). 

b.  Valve  closing — intake  exhaust  (degrees 
from  top-dead  center  or  bottom-dead  center). 

c.  Valve  overlap  (degrees). 

5.  Ports — two  stroke  engines  (intake  and/or 
exhaust). 

a.  Flow  area. 

b.  Opening  timing  (degrees  from  top-dead 
center  or  bottom-dead  center). 

c.  Closing  timing  (degrees  from  top-dead 
center  or  bottom-dead  center). 

II.  Intake  Air  System. 

1.  Roots  blower/supercharger/turbocharger 
calibration. 

2.  Charge  air  cooling. 

a.  Type  (air-to-air;  air-to-liquid). 

b.  Type  of  liquid  cooling  (engine  coolant, 
dedicated  cooling  system). 

c.  Performance. 

3.  Temperature  control  system  calibration. 

4.  Maximum  allowable  inlet  air  restriction. 

III.  Fuel  System. 

1.  General. 

a.  Engine  idle  speed. 

b.  Engine  idle  mixture. 


2.  Carburetion. 

a.  Air-fuel  flow  calibration. 

b.  Idle  mixture. 

c.  Transient  enrichment  system  calibration. 

d.  Starting  enrichment  system  calibration. 

e.  Altitude  compensation  system 
calibration. 

f.  Hot  idle  compensation  system 
calibration. 

3.  Fuel  injection  for  spark-ignition  engines. 

a.  Control  parameters  and  calibrations. 

b.  Idle  mixture. 

c.  Fuel  shutoff  system  calibration. 

d.  Starting  enrichment  system  calibration. 

e.  Transient  enrichment  system  calibration. 

f.  Air-fuel  flow  calibration. 

g.  Altitude  compensation  system 
calibration. 

h.  Operating  pressure(s). 

i.  Injector  timing  calibration. 

4.  Fuel  injection  for  compression-ignition 
engines. 

a.  Control  parameters  and  calibrations. 

b.  Transient  enrichment  system  calibration. 

c.  Air-fuel  flow  calibration. 

d.  Altitude  compensation  system 
calibration. 

e.  Operating  pressure(s). 

f.  Injector  timing  calibration. 

IV.  Ignition  System  for  Spark-ignition 
Engines. 

1.  Control  parameters  and  calibration. 

2.  Initial  timing  setting. 

3.  Dwell  setting. 

4.  Altitude  compensation  system 
calibration. 

5.  Spark  plug  voltage. 

V.  Engine  Cooling  System — thermostat 
calibration. 

VI.  Exhaust  System — maximum  allowable 
back  pressure. 

VII.  System  for  Controlling  Exhaust 
Emissions. 

1.  Air  injection  system. 

a.  Control  parameters  and  calibrations. 

b.  Pump  flow  rate. 

2.  EGR  system. 

a.  Control  parameters  and  calibrations. 

b.  EGR  valve  flow  calibration. 

3.  Catalytic  converter  system. 

a.  Active  surface  area. 

b.  Volume  of  catalyst. 

c.  Conversion  efficiency. 

4.  Backpressure. 

VIII.  System  for  Controlling  Crankcase 
Emissions. 

1.  Control  parameters  and  calibrations. 

2.  Valve  calibrations. 

IX.  Auxiliary  Emission  Control  Devices 
(AECD). 

1.  Control  parameters  and  calibrations. 

2.  Component  calibration(s). 

X.  System  for  Controlling  Evaporative 
Emissions. 

1.  Control  parameters  and  calibrations. 

2.  Fuel  tank. 

a.  Volume. 

b.  Pressure  and  vacuum  relief  settings. 

XI.  Warning  Systems  Related  to  Emission 
Controls. 

1.  Control  parameters  and  calibrations. 

2.  Component  calibrations. 

Appendix  III  to  Part  1068 — High- 
Altitude  Counties 

In  some  cases  the  standard-setting  part 
includes  requirements  or  other  specifications 


that  apply  for  high-altitude  counties.  The 
following  counties  have  substantial 
populated  areas  above  4,000  feet  above  sea 
level  and  are  therefore  considered  to  be  high- 
altitude  counties: 

STATE  OF  ARIZONA 

Apache 

Cochise 

Coconino 

Navajo 

Yavapai 

STATE  OF  COLORADO 

Adams 

Alamosa 

Arapahoe  < 

Archuleta 

Boulder 

Chaffee 

Cheyenne 

Clear  Creek 

Conejos 

Costilla 

Crowley 

Custer 

Delta 

Denver 

Dolores 

Douglas 

Eagle 

Elbert 

El  Paso 

Fremont 

Garfield 

Gilpin 

Grand 

Gunnison 

Hinsdale 

Huerfano 

Jackson 

Jefferson 

Kit  Carson 

Lake 

La  Plata 

Larimer 

Las  Animas 

Lincoln 

Mesa 

Mineral 

Moffat 

Montezuma 

Montrose 

Morgan 

Otero 

Ouray 

Park 

Pitkin 

Pueblo 

Rio  Blanco 

Rio  Grande 

Routt 

Saguache 

San  Juan 

San  Miguel 

Summit 

Teller 

Washington 

Weld 

STATE  OF  IDAHO 

Bannock 

Bear  Lake 

Bingham 

Blaine 

Bonneville 

Butte 
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Camas 

Caribou 

Cassia 

Clark 

Custer 

Franklin 

Fremont 

Jefferson 

Lemhi 

Madison 

Minidoka 

Oneida 

Power 

Teton 

Valley 

STATE  OF  MONTANA 

Beaverhead 

Deer  Lodge 

Gallatin 

Jefferson 

Judith  Basin 

Powell 

Madison 

Meagher 

Park 

Silver  Bow 
Wheatland 

STATE  OF  NEBRASKA 

Banner 

Cheyenne 

Kimball 

Sioux 

STATE  OF  NEVADA 

Carson  City 

Douglas 

Elko 

Esmeralda 

Eureka 

Humboldt 

Lander 

Lincoln 

Lyon 

Mineral 

Nye 

Pershing 
Storey 
Washoe 
White  Pine 

STATE  OF  NEW  MEXICO 

Bernalillo 

Catron 

Colfax 

Curry 

De  Baca 

Grant 

Guadalupe 

Harding 

Hidalgo 

Lincoln 

Los  Alamos 

Luna 

McKinley 

Mora 

Otero 

Rio  Arriba 

Roosevelt 

Sandoval 

San  Juan 

San  Miguel 

Santa  Fe 

Sierra 

Socorro 

Taos 


Torrance 

Union 

Valencia 

STATE  OF  OREGON 

Harney 

Lake 

Klamath 

STATE  OF  TEXAS 

Jeff  Davis 
Judspeth 
Parmer 

STATE  OF  UTAH 

Beaver 

Box  Elder 

Cache 

Carbon 

Daggett 

Davis 

Duchesne 

Emery 

Garfield 

Grand 

Iron 

Juab 

Kane 

Millard 

Morgan 

Piute 

Rich 

Salt  Lake 

San  Juan 

Sanpete 

Sevier 

Summit 

Tooele 

Uintah 

Utah 

Wasatch 

Wayne 

Weber 

STATE  OF  WYOMING 

Albany 

Campbell 

Carbon 

Converse 

Fremont 

Goshen 

Hot  Springs 

Johnson 

Laramie 

Lincoln 

Natrona 

Niobrara 

Park 

Platte 

Sublette 

Sweetwater 

Teton 

Uinta 

Washakie 

Weston 

■  246.  A  new  part  1074  is  added  to 
subchapter  U  of  chapter  I  to  read  as 
follows: 


PART  1074— PREEMPTION  OF  STATE 
STANDARDS  AND  PROCEDURES  FOR 
WAIVER  OF  FEDERAL  PREEMPTION 
FOR  NONROAD  ENGINES  AND 
NONROAD  VEHICLES 

Subpart  A— Applicability  and  General 
Provisions 

Sec. 

1074.1  Applicability. 

1074.5  Definitions. 

1074.10  Scope  of  preemption. 

1074.12  Scope  of  preemption — specific 
provisions  for  locomotives  and 
locomotive  engines 

Subpart  B — Procedures  for  Authorization 

1074.101  Procedures  for  California  nonroad 
authorization  requests. 

1074.105  Criteria  for  granting  authorization. 
1074.110  Adoption  of  California  standards 
by  other  states. 

1074.115  Relationship  of  federal  and  state 
standards. 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  A— Applicability  and  General 
Provisions 

§1074.1  Applicability. 

The  requirements  of  this  part  apply 
with  respect  to  state  and  local  standards 
and  other  requirements  relating  to  the 
control  of  emissions  from  nonroad 
engines  and  nonroad  vehicles. 

§1074.5  Definitions. 

The  definitions  in  this  section  apply 
to  this  part.  As  used  in  this  part,  all 
undefined  terms  have  the  meaning  the 
Act  gives  to  them.  The  definitions 
follow: 

Act  means  the  Clean  Air  Act,  as 
amended,  42  U.S.C.  7401-7671q. 

Administrator  means  the 
Administrator  of  the  Environmental 
Protection  Agency  and  any  authorized 
representatives. 

Commercial  means  an  activity 
engaged  in  as  a  vocation. 

Construction  equipment  or  vehicle 
means  any  internal  combustion  engine- 
powered  machine  primarily  used  in 
construction  and  located  on  commercial 
construction  sites. 

Engine  used  in  a  locomotive  means 
either  an  engine  placed  in  a  locomotive 
to  move  other  equipment,  freight,  or 
passenger  traffic,  or  an  engine  mounted 
on  a  locomotive  to  provide  auxiliary 
power. 

Farm  equipment  or  vehicle  means  any 
internal  combustion  engine-powered 
machine  primarily  used  in  the 
commercial  production  and/or 
commercial  harvesting  of  food,  fiber, 
wood,  or  commercial  organic  products 
or  for  the  processing  of  such  products 
for  further  use  on  the  farm. 

Locomotive  means  a  piece  of 
equipment  meeting  the  definition  of 
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locomotive  in  40  CFR  1033.901  that  is 
propelled  by  a  nonroad  engine. 

New  has  the  following  meanings: 

(1)  For  locomotives,  new  has  the 
meaning  given  in  40  CFR  1033.901. 

(2)  For  engines  used  in  locomotives, 
new  means  an  engine  incorporated  in 
(or  intended  to  be  incorporated  in)  in  a 
new  locomotive. 

(3)  For  other  nonroad  engines  and 
equipment,  new  means  a  domestic  or 
imported  nonroad  engine  or  nonroad 
vehicle  the  equitable  or  legal  title  to 
which  has  never  been  transferred  to  an 
ultimate  purchaser.  Where  the  equitable 
or  legal  title  to  an  engine  or  vehicle  is 
not  transferred  to  an  ultimate  purchaser 
until  after  the  engine  or  vehicle  is 
placed  into  service,  then  the  engine  or 
vehicle  will  no  longer  be  new  once  it  is 
placed  into  service.  A  nonroad  engine  or 
vehicle  is  placed  into  service  when  it  is 
used  for  its  functional  purposes.  This 
paragraph  (3)  does  not  apply  to 
locomotives  or  engines  used  in 
locomotives. 

Nonroad  engine  has  the  meaning 
given  in  40  CFR  1068.30 

Primarily  used  means  used  51  percent 
or  more. 

States  and  localities  means  any  or  all 
of  the  states,  commonwealths,  and 
territories  in  the  United  States  including 
the  District  of  Columbia  and  any  or  all 
of  their  political  subdivisions. 

Ultimate  purchaser  means  the  first 
person  who  in  good  faith  purchases  a 
new  nonroad  engine  or  new  nonroad 
vehicle  or  equipment  for  purposes  other 
than  resale. 

United  States  has  the  meaning  given 
in  40  CFR  1068.30. 

§  1 074.1 0  Scope  of  preemption. 

(a)  States  and  localities  are  preempted 
from  adopting  or  enforcing  standards  or 
other  requirements  relating  to  the 
control  of  emissions  from  new  engines 
smaller  than  175  horsepower  that  are 
primarily  used  in  farm  or  construction 
equipment  or  vehicles,  as  defined  in 
this  part.  For  equipment  that  is  used  in 
applications  in  addition  to  farming  or 
construction  activities,  if  the  equipment 
is  primarily  used  as  farm  and/or 
construction  equipment  or  vehicles  (as 
defined  in  this  part),  it  is  considered 
farm  or  construction  equipment  or 
vehicles. 

(b)  For  nonroad  engines  or  vehicles 
other  than  those  described  in  paragraph 
(a)  of  this  section  and  §  1074.12,  States 
and  localities  are  preempted  from 
enforcing  any  standards  or  other 
requirements  relating  to  control  of 
emissions  from  nonroad  engines  or 
vehicles  except  as  provided  in  subpart 
B  of  this  part. 


§  1 074.1 2  Scope  of  preemption-specific 
provisions  for  locomotives  and  locomotive 
engines 

(a)  States  and  localities  are  preempted 
from  adopting  or  enforcing  standards  or 
other  requirements  relating  to  the 
control  of  emissions  from  new 
locomotives  and  new  engines  used  in 
locomotives. 

(b)  During  a  period  equivalent  in 
length  to  133  percent  of  the  useful  life, 
expressed  as  MW-hrs  (or  miles  where 
applicable),  beginning  at  the  point  at 
which  the  locomotive  or  engine 
becomes  new,  those  standards  or  other 
requirements  which  are  preempted 
include,  but  are  not  limited  to,  the 
following:  emission  standards, 
mandatory  fleet  average  standards, 
certification  requirements,  retrofit  and 
aftermarket  equipment  requirements, 
and  nonfederal  in-use  testing 
requirements.  The  standards  and  other 
requirements  specified  in  the  preceding 
sentence  are  preempted  whether 
applicable  to  new  or  other  locomotives 
or  locomotive  engines. 

Subpart  B — Procedures  for 
Authorization 

§  1 074.1 01  Procedures  for  California 
nonroad  authorization  requests. 

(a)  California  must  request 
authorization  from  the  Administrator  to 
enforce  its  adopted  standards  and  other 
requirements  relating  to  control  of 
emissions  from  nonroad  engines  or 
vehicles  that  are  not  preempted  by 

§  1074.10(a)  or  §  1074.12.  The  request 
must  include  the  record  on  which  the 
state  rulemaking  was  based. 

(b)  After  receiving  the  authorization 
request,  the  Administrator  will  provide 
notice  and  opportunity  for  a  public 
hearing  regarding  such  requests. 

§  1 074.1 05  Criteria  for  granting 
authorization. 

(a)  The  Administrator  will  grant  the 
authorization  if  California  determines 
that  its  standards  will  be,  in  the 
aggregate,  at  least  as  protective  of  public 
health  and  welfare  as  otherwise 
applicable  federal  standards. 

(b)  The  authorization  will  not  be 
granted  if  the  Administrator  finds  that 
any  of  the  following  are  true: 

(1)  California’s  determination  is 
arbitrary  and  capricious. 

(2)  California  does  not  need  such 
standards  to  meet  compelling  and 
extraordinary  conditions. 

(3)  The  California  standards  and 
accompanying  enforcement  procedures 
are  not  consistent  with  section  209  of 
the  Act  (42  U.S.C.  7543). 

(c)  In  considering  any  request  from 
California  to  authorize  the  state  to  adopt 
or  enforce  standards  or  other 


requirements  relating  to  control  of 
emissions  from  new  nonroad  spark- 
ignition  engines  smaller  than  50 
horsepower,  the  Administrator  will  give 
appropriate  consideration  to  safety 
factors  (including  the  potential 
increased  risk  of  burn  or  fire)  associated 
with  compliance  with  the  California 
standard. 

§  1 074.1 1 0  Adoption  of  California 
standards  by  other  states. 

(a)  Except  as  described  in  paragraph 
(b)  of  this  section,  any  state  other  than 
California  that  has  plan  provisions 
approved  under  Part  D  of  Title  I  of  the 
Act  (42  U.S.C.  7501  to  7515)  may  adopt 
and  enforce  emission  standards  for  any 
period  for  nonroad  engines  and  vehicles 
subject  to  the  following  requirements: 

(1)  The  state  must  provide  notice  to 
the  Administrator  that  it  has  adopted 
such  standards. 

(2)  Such  standards  may  not  apply  to 
new  engines  smaller  than  175 
horsepower  that  are  used  in  farm  or 
construction  equipment  or  vehicles,  or 
to  new  locomotives  or  new  engines  used 
in  locomotives. 

(3)  Such  standards  and 
implementation  and  enforcement  must 
be  identical,  for  the  period  concerned, 
to  the  California  standards  authorized 
by  the  Administrator. 

(4)  The  state  must  adopt  such 
standards  at  least  two  years  before  the 
standards  first  take  effect. 

(5)  California  must  have  adopted  such 
standards  two  years  before  the  standards 
first  take  effect  in  the  state  that  is 
adopting  them  under  this  section. 

(b)  States  and  localities,  other  than  the 
State  of  California,  may  not  adopt  or 
attempt  to  enforce  any  standard  or  other 
requirement  applicable  to  the  control  of 
emissions  from  spark-ignition  engines 
smaller  than  50  horsepower,  except 
standards  or  other  requirements  that 
were  adopted  by  that  state  before 
September  1,  2003. 

§1074.115  Relationship  of  federal  and 
state  standards. 

If  state  standards  apply  to  a  new 
nonroad  engine  or  vehicle  pursuant  to 
authorization  granted  under  section  209 
of  the  Act  (42  U.S.C.  7543),  compliance 
with  such  state  standards  will  be  treated 
as  compliance  with  the  otherwise 
applicable  standards  of  this  chapter  for 
engines  or  vehicles  introduced  into 
commerce  in  that  state. 

(FR  Doc.  E8-21093  Filed  10-7-08;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Parts  158  and  161 
RIN  2070-AD30 

Data  Requirements  for  Antimicrobial 
Pesticides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  revise  and 
update  the  existing  data  requirements 
for  antimicrobial  pesticides.  The 
proposed  revisions  are  needed  to  reflect 
current  scientific  knowledge  and 
current  Agency  regulatory  practices,  and 
to  improve  protection  of  the  general 
population  as  well  as  sensitive 
subpopulations.  The  proposed 
requirements  are  intended  to  further 
enhance  the  Agency’s  ability  to  make 
regulatory  decisions  about  the  human 
health  and  environmental  fate  and 
effects  of  antimicrobial  pesticide 
products. 

DATES:  Comments  must  be  received  on 
or  before  January  6,  2009. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
number  EPA-HQ-OPP-2008-0110,  by 
one  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
hw. regulations., gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail:  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001. 

•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA  22202. 
Deliveries  are  only  accepted  during  the 
Docket’s  normal  hours  of  operation 
(8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays). 

Special  arrangements  should  be  made 
for  deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

Instructions:  Direct  your  comments  to 
docket  ID  number  EPA-HQ-OPP-2008- 
0110.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  docket 
without  change  and  may  be  made 
available  on-line  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 


consider  to  be  CBI  or  otherwise 
protected  through  regulations.gov  or  e- 
mail.  The  regulations.gov  website  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
regulations.gov,  your  e-mail  address 
will  be  automatically  captured  and 
included  as  part  of  the  comment  that  is 
placed  in  the  docket  and  made  available 
on  the  Internet.  If  you  submit  an 
electronic  comment,  EPA  recommends 
that  you  include  your  name  and  other 
contact  information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  docket  index  available 
in  regulations.gov.  To  access  the 
electronic  docket,  go  to  http:// 
www.regulations.gov,  select  “Advanced 
Search,”  then  “Docket  Search.”  Insert 
the  docket  ID  number  where  indicated 
and  select  the  “Submit”  button.  Follow 
the  instructions  on  the  regulations.gov 
website  to  view  the  docket  index  or 
access  available  documents.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either  in  the 
electronic  docket  at  http:// 
www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA 
22202.  The  hours  of  operation  of  this 
Docket  Facility  are  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  Docket  Facility 
telephone  number  is  (703)  305-5805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathryn  Boyle,  Field  and  External 
Affairs  Division,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  mail  code 
7506P;  telephone  number:  703-305- 
6304;  fax  number:  703-305-5884;  e-mail 
address:  boyle.kathryn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  a  producer  of  pesticide  products 
(NAICS  32532),  antifoulants  (NAICS 
32551),  antimicrobial  pesticides  (NAICS 
32561)  or  wood  preservatives  (NAICS 
32519),  importers  of  such  products,  or 
any  person  or  company  who  seeks  to 
register  an  antimicrobial,  antifoulant 
coating,  ballast  water  treatment,  or 
wood  preservative  pesticide  or  to  obtain 
a  tolerance  for  such  a  pesticide.  This 
listing  is  not  intended  to  be  exhaustive, 
but  rather  provides  a  guide  for  readers 
regarding  entities  likely  to  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  above  could  also  be  affected.  The 
North  American  Industrial 
Classification  System  (NAICS)  codes 
have  been  provided  to  assist  you  and 
others  in  determining  whether  this 
action  might  apply  to  certain  entities.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  please  contact  Norm 
Cook,  Chief  of  the  Risk  Assessment  and 
Science  Support  Branch  in  the 
Antimicrobials  Division  of  the  Office  of 
Pesticide  Programs  at  703-308-8253  or 
via  email,  cook.norm@epa.gov. 

B.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

1.  Docket.  EPA  has  established  a 
docket  for  this  action  under  docket 
identification  (ID)  number  EPA-HQ- 
OPP-2008-0110.  Publicly  available 
docket  materials  are  available  either  in 
the  electronic  docket  at  http:// 
www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  Office  of 
Pesticide  Programs  (OPP)  Regulatory 
Public  Docket  in  Rm.  S-4400,  One 
Potomac  Yard  (South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA  22202.  The 
hours  of  operation  of  this  Docket 
Facility  are  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805. 

2.  Tips  for  preparing  your  comments. 
When  submitting  comments,  remember 
to: 

i.  Identify  the  document  by  docket  ID 
number  and  other  identifying 
information  (subject  heading,  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

iii.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 
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iv.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

v.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

The  Environmental  Protection  Agency 
(EPA  or  the  Agency)  is  proposing  to 
establish  a  separate  listing  of  the  data 
requirements  for  antimicrobial 
pesticides  in  Title  40  of  the  Code  of 
Federal  Regulations  (CFR)  in  subpart  W 
of  part  158.  This  proposal  sets  out  use 
patterns  that  are  designed  to  make  it 
easier  to  determine  which  requirements 
apply  to  antimicrobial  products.  In 
addition  to  retaining  most  current  data 
requirements  for  antimicrobials,  this 
proposal  incorporates  nine  new  data 
requirements  and  revises  other  existing 
data  requirements.  This  rule,  once  final, 
is  intended  to  further  enhance  the 
Agency’s  ability  to  make  regulatory 
decisions  about  the  human  health,  and 
environmental  fate  and  effects  of 
antimicrobial  pesticide  products. 

The  Agency  has  previously  issued 
updated  data  requirements  for 
conventional  pesticides,  and 
biochemical  and  microbial  pesticides  in 
part  158.  This  proposal  is  part  of  a  larger 
effort  to  update  and  improve  all  of  the 
data  requirements  for  pesticide 
regulatory  purposes.  Data  requirements 
for  antimicrobial  pesticides,  currently 
contained  in  part  161,  are  proposed  to 
be  revised  and  included  in  part  158 
upon  promulgation. 

Generally,  antimicrobials  are 
considered  to  be  those  chemicals  that 
disinfect  and  sanitize.  However,  within 
this  proposal  EPA  is  using  the  term 
antimicrobials  to  collectively  refer  to 
antimicrobial  pesticides,  antifoulant 
coatings  and  paints,  and  wood 
preservatives. 

As  discussed  in  Unit  XVIII. A.,  EPA 
has  prepared  a  white  paper  entitled 
“Use  of  Structure-Activity  Relationship 
(SAR)  Information  and  Quantitative 
SAR  (QSAR)  Modeling  For  Fulfilling 
Data  Requirements  for  Antimicrobial 
Pesticide  Chemicals  and  Informing 
EPA’s  Risk  Management  Process,”  a 
copy  of  which  is  contained  in  the 


docket  for  this  proposed  rule  (Ref.  43). 
The  white  paper  discusses  the  current 
level  of  information  and  usage  of 
structure-activity-relationship  (SAR) 
assessments  and  Quantitative  SAR 
(QSAR)  modeling  to  fulfill  data 
requirements  in  the  Pesticide  Program. 
The  Agency  specifically  seeks  comment 
on  this  support  document. 

Since  many  antimicrobial  pesticides 
are  typically  rinsed  down  the  drain, 

EPA  has  considered  the  potential 
impacts  of  pesticides  that  are  discharged 
into  wastewater  treatment  plants 
(WWTPs).  This  proposed  rule  addresses 
the  issue  of  down-the-drain 
antimicrobials  by  proposing  four  new 
data  requirements  for  use  in  a  screening- 
level  assessment  on  the  fate  of 
antimicrobials  that  reach  a  WWTP:  To 
assess  the  impacts  of  this  screening 
assessment  and  utility  of  the  new  data 
requirements  for  decision-making,  EPA 
prepared  four  case  studies  (Ref.  42).  The 
case  studies,  copies  of  which  are 
contained  in  the  docket  for  this 
proposed  rule,  are  discussed  in  more 
detail  in  Unit  XII. D.  The  Agency 
specifically  seeks  comment  on  the 
proposed  approach  for  evaluating  the 
potential  impact  of  antimicrobial 
pesticide  chemicals  on  WWTPs  and 
nontarget  organisms  in  receiving  water 
bodies,  and  on  the  case  studies, 
including  the  assumptions  used  in  those 
studies,  that  were  used  to  develop  the 
proposed  approach.  EPA  will  consider 
comments  specific  to  the  case  studies 
along  with  comments  on  the  proposed 
approach,  as  the  Agency  evaluates  the 
use  of  the  proposed  approach  for  down- 
the-drain  antimicrobials  in  the  final  rule 
for  antimicrobial  data  requirements. 

On  October  26,  2007,  EPA 
promulgated  final  rules  establishing 
data  requirements  for  conventional 
pesticides  (72  FR  60934),  and 
biochemical  pesticides  and  microbial 
pesticides  (72  FR  60988).  These  final 
rules  were  effective  on  December  24, 
2007,  and  are  therefore  the  current  part 
158.  As  part  of  those  actions,  on  October 
24,  2007,  (72  FR  60251)  EPA  preserved 
the  original  part  158  data  requirements 
to  provide  continued  regulatory 
coverage  for  antimicrobial  pesticides 
until  the  Agency  could  promulgate  a 
final  regulation.  To  accomplish  this, 

EPA  transferred  intact  the  original  1984 
data  requirements  of  part  158  into  a  new 
part  161,  entitled  “Data  Requirements 
for  Antimicrobial  Pesticides.”  Part  161, 
which  applies  only  to  antimicrobial 
pesticides,  contains  the  current  data 
requirements  for  antimicrobial  pesticide 
chemicals. 

As  explained  in  the  preamble  to  the 
conventional  pesticide  final  rule,  EPA 
intended  to  preserve  the  existing  data 


requirements  for  antimicrobial 
pesticides  until  a  new  rule  tailored 
specifically  to  antimicrobial  pesticides 
could  be  promulgated.  Part  161  is 
intended  to  be  transitional.  Once 
subpart  W  of  part  158  is  promulgated, 
there  will  be  no  need  for  part  161. 
Accordingly,  EPA  proposes  to  revoke 
part  161  upon  the  effective  date  of  a 
final  rule  arising  from  today’s  proposal. 

B.  Reasons  for  Today’s  Action 

Since  the  promulgation  of  part  158  in 
1984,  the  Agency  has  recognized  that 
the  tables  and  test  notes  promulgated  in 
1984  failed  to  adequately  address  the 
unique  applications,  use  patterns,  and 
other  factors  germane  to  antimicrobial 
pesticides.  Part  158  specifies  the  types 
of  data  and  information  generally 
required  for  making  sound  regulatory 
judgments  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  The  types  of  actions  for 
which  these  data  are  needed  include 
experimental  use,  registration,  amended 
registration,  reregistration,  or 
registration  review  (collectively  referred 
to  in  this  proposal  as  “registration”). 

The  information  required  under  FIFRA 
for  registration  of  food-use  pesticides  is 
also  information  the  Agency  needs  in 
order  to  grant  tolerances  or  exemptions 
from  the  requirement  of  tolerances 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA). 

Required  data  are  intended  to  provide 
information  about  the  potential  adverse 
effects  of  uses  of  pesticides,  and  to 
define  what  is  generally  expected  from 
applicants  for  registration  in  support  of 
their  products.  However,  it  must  be 
emphasized  that  each  applicant  has  the 
continuing  obligation  under  FIFRA  to 
demonstrate  that  an  individual  product 
meets  the  standard  for  registration 
under  section  3  of  FIFRA  or  section  408 
of  FFDCA.  Accordingly,  as  indicated  in 
current  §  158.75  and  §  161.75, 
additional  data  may  be  needed  to  reflect 
the  characteristics  and  use  of  specific 
pesticide  products  under  review. 

Since  the  data  requirements  now  set 
out  in  part  161  (formerly  part  158)  were 
first  published  in  1984,  every 
disciplinary  area  and  requirement  has 
been  reconsidered  and  many  have  been 
revised  in  practice.  These  changes  have 
been  needed  because  the  state  of  the 
science  underlying  the  data 
requirements  has  advanced,  and 
because  the  Agency  has  learned  in 
specific  registration  actions  that 
additional  or  different  data  are 
necessary  to  make  sound  regulatory 
decisions.  These  case-by-case  decisions 
have  been  made  in  accordance  with 
§  158.75,  which  allows  the  Agency  to 
impose  additional  data  requirements 
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beyond  those  specified  in  part  158  and 
now  part  161. 

Use  patterns  specific  to  antimicrobial 
pesticides  are  not  specified  in  part  161, 
as  they  were  not  set  out  separately  when 
originally  promulgated  in  1984.  As  a 
result,  applicants  have  needed  to 
interpret  the  data  requirements  often  via 
extensive  consultation  with  and 
interpretation  from  the  Agency  to 
determine  the  antimicrobial  data 
requirements  for  a  particular  product. 
Today,  EPA  is  proposing  that  the 
antimicrobial  pesticide  requirements  be 
codified  in  a  separate  subpart  W  to  part 
158  with  use  patterns  (see  Unit  IV.I.  of 
this  preamble)  and  groups  of  use 
patterns  specific  to  antimicrobials. 

Today’s  proposed  rule  is  part  of  a 
series  of  rules  to  update  all  of  the  data 
requirements  for  pesticide  products.  On 
October  26,  2007,  EPA  published  in  the 
Federal  Register  two  final  rules  to 
promulgate  the  data  requirements  for 
conventional  (72  FR  60934),  and 
biochemical  and  microbial  (72  FR 
60988)  pesticide  chemicals.  These  rules 
and  their  proposals  (conventional 
(March  11,  2005)  (70  FR  12276)  and 
biochemical  and  microbial  (March  8, 
2006)  (71  FR12072))  state  the  rationales 
for  requiring  and/or  revising  particular 
data  requirements.  With  few  exceptions, 
these  rationales  are  also  applicable  to 
antimicrobial  pesticide  chemicals,  and 
as  such  have  not  been  repeated  in 
today’s  proposed  rule.  Today’s  proposal 
discusses  in  detail  only  those  revisions 
that  are  singularly  applicable  to 
antimicrobial  pesticides,  including 
antifoulants  and  wood  preservatives. 

C.  Benefits  of  this  Proposal 

Greater  detail  on  the  benefits  of  this 
proposal  is  provided  in  the  document 
entitled  “Economic  Analysis  of  the 
Proposed  Change  in  Data  Requirements 
for  Antimicrobial  Pesticides”  which  is 
available  in  the  docket  for  this 
rulemaking  (Ref.  44).  The  following 
briefly  highlights  the  anticipated 
benefits: 

1.  More  refined  assessments  mean  less 
uncertainty  and  clearer  understanding 
of  actual  risks.  EP  A’s  current  applicator/ 
user  exposure  data  base  is  not 
comprehensive,  especially  regarding 
exposures  to  antimicrobials  in  industrial 
and  residential  settings.  The  new  data 
that  would  be  collected  once  this 
proposal  becomes  final  would  allow  the 
Agency  to  conduct  improved  pre-  and 
post-application  exposure  assessments 
for  applicators/users,  and  the  general 
public.  This  will  benefit  not  only 
workers  (including  applicators)  and 
consumers  by  helping  EPA  to  make 
better  informed  regulatory  decisions 
that  are  neither  too  stringent  nor  too 


lenient,  but  also  benefit  the  regulated 
industry  by  reducing  the  uncertainty  in 
Agency  risk  assessments.  Thus,  today’s 
proposal  will  reduce,  but  not  eliminate, 
uncertainty  related  to  the  risks  posed  by 
antimicrobial  pesticides. 

2.  Clarity  and  transparency  to 
regulated  community  means  savings. 

The  enhanced  clarity  and  transparency 
of  the  information  presented  in  part  158, 
subpart  W  should  enhance  the  ability  of 
industry  to  efficiently  manage  their 
antimicrobial  registration  submissions. 
Applicants  may  save  time  and  money  by 
understanding  when  studies  are  needed. 
Having  all  required  studies  available  to 
EPA  at  the  time  of  application  should 
halt  potential  delays  in  the  registration 
process,  thereby  enabling  registration  of 
antimicrobial  pesticides  sooner. 

Products  would  enter  the  market  faster. 

3.  EPA  information  assists  other 
communities  in  assessing  pesticide 
risks.  Scientific,  environmental,  and 
health  communities  find  antimicrobial 
pesticide  toxicity  information  useful  to 
respond  to  a  variety  of  needs.  For 
example,  medical  professionals  are 
concerned  about  the  health  of  patients 
exposed  to  antimicrobials:  poison 
control  centers  use  and  distribute  , 
information  on  toxicity  and  treatment 
associated  with  poisoning;  and 
scientists  use  toxicity  information  to 
characterize  the  effects  of  antimicrobial 
pesticides  and  to  assess  risks  of 
pesticide  exposure.  Similarly,  those 
responsible  for  protection  of  nontarget 
wildlife  need  reliable  information  about 
antimicrobial  pesticides  and  assurance 
that  pesticides  do  not  pose  an 
unreasonable  threat.  The  proposed 
changes  will  help  the  scientific, 
environmental,  and  health  communities 
by  increasing  the  breadth,  quality,  and 
reliability  of  Agency  regulatory 
decisions  by  improving  their  scientific 
underpinnings. 

4.  Better  informed  users  mean 
informed  risk-reduction  choices.  Better 
regulatory  decisions  resulting  from  the 
proposed  changes  should  also  mean  that 
the  label  will  provide  better  information 
on  the  use  of  the  antimicrobial 
pesticide.  A  pesticide  label  is  the  user’s 
direction  for  using  pesticides  safely  and 
effectively.  It  contains  important 
information  about  where  to  use  (or  not 
use)  the  product,  health  and  safety 
information  to  be  read  and  understood 
before  using  a  pesticide  product,  and 
how  to  dispose  of  that  product.  This 
benefits  users  by  enhancing  their  ability 
to  obtain  antimicrobial  pesticide 
products  appropriate  to  their  needs,  and 
to  use  and  dispose  of  products  in  a 
manner  that  is  safe  and  environmentally 
sound.  Applicators/users  may  benefit 
from  label  information  based  on  the  data 


submitted  to  the  extent  it  helps  inform 
their  decisions  about  whether  or  how  to 
use  particular  pesticides  to  avoid 
potential  exposure. 

D.  What  is  the  Agency’s  Authority  for 
Taking  this  Action? 

This  action  is  issued  under  the 
authority  of  sections  3,  4,  5,  10,  12,  and 
25  of  FIFRA  as  amended  and  section 
408  of  FFDCA.  The  data  required  for  a 
registration,  reregistration,  experimental 
use  permit,  or  tolerance  are  listed  in  40 
CFR  part  158. 

III.  Statutory  and  Historical 
Framework 

A.  FIFRA 

Under  FIFRA  section  3,  every 
pesticide  product  must  be  registered 
with  EPA  or  specifically  exempted 
under  FIFRA  section  25(b)  before  being 
sold  or  distributed  in  the  United  States. 
Under  FIFRA,  an  applicant  for  a  new 
registration  or  an  existing  registrant 
(collectively  referred  to  as  applicant  in 
this  proposal)  must  demonstrate  to  the 
Agency’s  satisfaction  that,  among  other 
things,  the  pesticide  product,  when 
used  in  accordance  with  widespread 
and  commonly  recognized  practice,  will 
not  cause  “unreasonable  adverse 
effects”  to  humans  or  the  environment. 
This  safety  determination  requires  the 
Agency  to  weigh  the  risks  of  the  use  of 
the  pesticide  against  any  benefits.  EPA 
must  determine  that  the  standard  for 
registration  contained  in  FIFRA  is  met 
before  granting  a  registration. 

1.  Registration.  Section  3  of  FIFRA 
contains  the  requirements  for 
registration.  Specifically,  FIFRA  section 
3(c)(2)  provides  EPA  broad  authority, 
before  and  after  registration,  to  require 
scientific  testing  and  submission  of  the 
resulting  data  to  the  Agency  by 
applicants  for  registration  of  pesticide 
products.  An  applicant  must  furnish 
EPA  with  substantial  amounts  of  data 
on  the  pesticide,  its  composition, 
toxicity,  potential  human  exposure, 
environmental  propertiesr  and 
ecological  effects,  as  well  as  information 
on  its  product  performance  (efficacy)  in 
certain  cases.  Although  the  data 
requirements  are  imposed  primarily  as  a 
part  of  initial  registration,  EPA  is 
authorized  under  FIFRA  section 
3(c)(2)(B)  to  require  a  registrant  to 
develop  and  submit  additional  data  to 
maintain  a  registration. 

2.  Reregistration.  FIFRA  section  4 
requires  that  EPA  reregister  each 
pesticide  product  first  registered  before 
November  1984.  This  date  was  chosen 
because  pesticides  registered  after  1984 
were  subject  to  the  part  158 
requirements  of  the  1984  regulation. 
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EPA  has  completed  the  reregistration/ 
tolerance  reassessment  process  for  food- 
use  pesticides  and  expects  to  complete 
all  reregistration  activities  by  the 
statutory  deadline  of  August  2008. 

3.  Registration  review.  FIFRA  section 
3(g)  mandates  that  the  registrations  of 
all  pesticides  are  to  be  periodically 
reviewed.  Changes  in  science,  public 
policy,  and  pesticide  use  practices  occur 
over  time.  Through  the  new  registration 
review  program  implemented  via  a 
regulation  promulgated  on  August  9, 
2006  (71  FR  45719)  (40  CFR  part  155, 
subpart  C),  the  Agency  is  periodically 
reevaluating  all  registered  pesticides  to 
assure  that  they  continue  to  meet  the 
statutory  standard  of  no  unreasonable 
adverse  effects.  Starting  in  2006, 
registration  review  began  to  replace 
EPA’s  reregistration  program  as  the 
mechanism  for  systematic  review  of 
existing  pesticides.  The  registration 
review  process  begins  by  reviewing  the 
available  information  in  the  possession 
of  the  Agency  and  then  determining  the 
specific  data  needed  for  assessing  a 
particular  pesticide.  Thus,  the  data 
needed,  and  the  scope  and  depth  of  the 
Agency’s  review  will  be  tailored  to  the 
specific  circumstances  of  a  particular 
pesticide.  This  means  that  reviews  will 
be  commensurate  with  the  complexity 
of  the  issues  associated  with  each 
pesticide. 

4.  Experimental  Use  Permits  (EUPs). 
Subject  to  some  exceptions,  FIFRA 
section  5  requires  persons  seeking 
permission  for  experimental  use  of  a 
pesticide  under  controlled  condition  to 
obtain  an  experimental  use  permit.  A 
EUP  allows  limited  use  of  a  pesticide  for 
specified  experimental  and  data 
collection  purposes  intended  to  support 
future  registration  of  the  pesticide. 
Because  a  EUP  is  for  limited  use  under 
controlled  conditions,  the  data  needed 
to  support  issuance  of  the  permit  are 
correspondingly  less  than  those 
required  for  full  registration.  The 
regulations  governing  the  issuance  of 
EUPs  are  found  in  40  CFR  part  172.  In 
its  final  rule  “Data  Requirements  for 
Conventional  Pesticides”  EPA 
promulgated  subpart  C  of  part  158  to 
contain  the  data  requirements  for  EUPs, 
which  will  be  applied  on  a  case-by-case 
basis  to  any  EUP  applications  for  an 
antimicrobial  pesticide. 

5.  Registration  requirements  for 
antimicrobials.  FIFRA  section  3(h) 
requires  that  EPA  evaluate  its 
registration  process  to  identify 
improvements  and  reforms  that  will 
reduce  historical  review  times  for 
antimicrobial  applications.  This 
includes  defining  the  classes  of 
antimicrobial  use  patterns  and  the  types 
of  application  review,  conforming 


reviews  to  risks  and  benefits,  ensuring 
efficacy,  and  meeting  review  time  goals. 
EPA  believes  that  this  rule  assists  in 
meeting  the  section  3(h)  mandate.  By 
defining  the  12  use  patterns  for 
antimicrobials  in  relation  to  the  data 
required  for  a  registration  under  FIFRA, 
EPA  is  providing  clearer  and  more 
transparent  information  to  applicants. 
This  should  result  in  submissions  to 
EPA  that  contain  the  required  data  and 
therefore  can  be  reviewed  and  evaluated 
more  expeditiously. 

B.  FFDCA 

FFDCA  requires  EPA  to  determine 
that  the  level  of  pesticide  chemical 
residues  in  food  and  feed  will  be  safe  for 
human  consumption.  The  safety 
standard  set  under  FFDCA  section 
408(b)  and  (c)  defines  safe  as  “a 
reasonable  certainty  that  no  harm”  will 
result  from  exposures  to  pesticide 
chemical  residues.  The  combination  of 
aggregate  and  cumulative  exposure 
assessments  required  by  FFDCA  section 
408  increases  the  nature  and  scope  of 
EPA’s  risk  assessment,  and  potentially 
increases  the  types  and  amounts  of  data 
needed  to  determine  that  the  FFDCA 
safety  standard  is  met. 

Under  FFDCA  section  408,  EPA  is 
authorized  to  establish  tolerances  for 
pesticide  residues  in  food  and  feed,  or 
to  exempt  a  pesticide  from  the 
requirement  of  a  tolerance,  if  warranted. 
In  this  preamble,  references  to 
tolerances  include  exemptions  from 
tolerance  since  the  standards  and 
procedures  for  both  are  the  same.  The 
safety  standard  applies  to  tolerances  in 
a  number  of  regulatory  situations, 
including: 

•  Tolerances  that  support  registration 
under  FIFRA; 

•  Tolerances  for  imported  products 
which  are  established  to  allow 
importation  of  pesticide-treated 
commodities,  but  for  which  no  U.S. 
registration  is  sought; 

•  Time-limited  tolerances  which  are 
established  for  FIFRA  section  18 
emergency  exemptions;  and 

•  Temporary  tolerances  established  for 
experimental  use  permits  under  FIFRA 
section  5. 

C.  Linking  FIFRA  and  FFDCA  Safety 
Standards 

Under  FIFRA  section  2(bb),  a 
pesticide  that  is  inconsistent  with,  or 
does  not  meet,  the  FFDCA  section  408 
safety  standard  poses  an  unreasonable 
adverse  effect  that  precludes  new  or 
continued  registration.  Given  this 
linkage  between  registration  and 
tolerances,  it  makes  sense  for  EPA  to 
define  data  requirements  for  both 
purposes:  The  data  required  to  support 


a  determination  of  “reasonable  certainty 
of  no  harm”  under  FFDCA  are  an 
integral  part  of  the  data  needed  for  an 
“unreasonable  adverse  effects” 
determination  under  FIFRA. 
Consequently,  when  promulgated,  these 
proposed  data  requirements  would 
encompass  the  basic  data  requirements 
for  both  registration  and  tolerance¬ 
setting  determinations.  EPA  has 
authority  to  require  additional  data  on 
a  case-by-case  basis. 

D.  Scope  of  Proposed  Subpart  W 

FIFRA  contains  a  number  of 
provisions  specific  to  “antimicrobial 
pesticides”  as  defined  in  FIFRA  section 
2(mm).  The  statutory  definition  contains 
a  complex  construction  of  functionality, 
types  of  organisms,  and  intended  use  to 
describe  what  is  encompassed  by  the 
term  “antimicrobial  pesticide.”  EPA 
believes  that  the  definition  was 
primarily  intended  to  be  used  in 
conjunction  with  the  provisions  of 
section  3(h),  which  contains 
requirements  for  process  improvements, 
timeframes  for  review  purposes,  and 
other  regulatory  matters,  but,  . 
significantly,  does  not  include 
provisions  pertaining  to  data 
requirements.  The  definition  in  section 
2(mm)  as  it  relates  to  section  3(h)  was 
discussed  fully  in  a  proposed  rule 
issued  in  the  Federal  Register  of 
September  17,  1999  (64  FR  50672). 

The  statutory  definition,  however, 
does  not  mesh  with  the  Agency’s  needs 
in  developing  this  proposed  rule 
concerning  data  requirements.  Data 
requirements  depend  upon  the  use 
pattern,  taking  into  account  the 
pesticide’s  hazard  and  exposure 
profiles.  How  well  the  pesticide  kills  or 
repels  particular  pests  are  relevant 
factors  in  the  determination  of  product 
performance  data  requirements. 

Neither  FIFRA  section  3(c)(2)  nor 
section  3(h)  requires  the  Agency  to 
develop  data  requirements  for  an 
“antimicrobial  pesticide”  as  defined 
specifically  in  section  2(mm).  Therefore, 
the  scope  of  this  proposal  has  been 
expanded  beyond  “antimicrobial 
pesticide”  as  defined  by  FIFRA  section 
2(mm)  to  include  related  pesticides  that 
are  excluded  from  the  2(mm)  definition. 
The  broader  applicability  of  this  40  CFR 
part  158,  subpart  W  is  intended  to 
ensure  that  all  pesticides  currently 
considered  as  antimicrobial  products  for 
purposes  of  FIFRA  section  33  fees  and 
review  periods  are  covered. 

Accordingly,  this  proposal  applies  to: 

•  Antimicrobial  pesticides,  as  defined 
in  FIFRA  section  2(mm). 

•  Pesticide  products  for  antimicrobial 
uses  in/on  food  or  feed. 

•  Antifoulant  paints  and  coatings. 
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•  Wood  preservatives. 

•  Pesticide  products  intended  to  be 
manufactured  into  any  of  the  above. 

IV.  Introduction  to  Subpart  W 

A.  Data  Requirements  for  Registration 

First  promulgated  in  1984,  EPA’s 
pesticide  data  requirements  outline  the 
kinds  of  data  and  related  information 
typically  needed  to  register  a  pesticide. 

In  this  proposal,  the  data  requirements 
are  organized  by  scientific  discipline 
(e.g.,  toxicology),  just  as  the  existing 
data  requirements  in  part  158  for 
conventional,  and  biochemical  and 
microbial  pesticides  and  those  in  part 
161  for  antimicrobials.  A  significant 
change  in  this  proposal  from  the 
existing  data  requirements  in  part  161  is 
the  introduction  of  12  use  patterns 
specific  to  antimicrobials.  Since  there  is 
much  variety  in  pesticide  chemistry, 
exposure,  and  hazard,  the  requirements 
are  designed  to  be  flexible.  Test  notes  to 
the  data  requirements  tables  explain  the 
conditions  under  which  data  are 
typically  needed.  Essentially,  the  data 
requirements  identify  the  questions  that 
the  applicant  will  need  to  answer 
regarding  a  pesticide  product  before  the 
Agency  can  register  it.  Data 
requirements  address  both  components 
of  a  risk  assessment,  i.e.,  the  hazards 
that  the  pesticide  presents,  and  the 
estimated  level  of  exposure  to  humans 
or  nontarget  species.  Having  the 
appropriate  information  enables  the 
Agency  to  understand  when  those 
hazards  pose  risks.  The  answer  to  one 
question  may  inform  the  kind  of 
information  needed  to  answer  other 
questions.  For  example,  a  pesticide  that 
is  persistent  and  toxicologically  potent 
may  require  more  extensive  exposure 
data  to  help  establish  a  safe  level  of 
exposure.  In  addition,  because  a  number 
of  antimicrobials  are  used  for  public 
health  purposes  (for  example, 
disinfectants,  sterilants,  or  sanitizers), 
there  are  product  performance  data 
requirements  to  assure  that  the 
antimicrobial  product  works  as 
intended. 

B.  Structure  of  Part  158 

At  this  time  data  requirements  for 
conventional,  biochemical,  and 
microbial  pesticides  are  established  in 
40  CFR  part  158.  Data  requirements  for 
antimicrobial  pesticides  are  established 
in  40  CFR  part  161. 

Part  158  contains  general  provisions 
concerning  all  pesticide  data  (subpart 
A),  instructions  on  how  to  use  the  data 
tables  that  follow  (subpart  B),  and  a 
series  of  disciplinary  data  tables  that  are 
focused  on  conventional  pesticides 
(subparts  C  -  O).  Individual  subparts  are 


devoted  to  biochemical  (subpart  U)  and 
microbial  (subpart  V)  pesticides.  The 
revised  data  requirements  for 
antimicrobial  pesticides  would  be 
incorporated  into  part  158  as  subpart  W. 

C.  Subpart  W  of  Part  158 

Subpart  W  is  proposed  to  be  a 
freestanding  series  of  tables  and 
regulatory  text  establishing  specific  data 
requirements  for  each  scientific 
discipline  for  antimicrobial  pesticides. 
EPA  recognizes  that  antimicrobial  uses 
are  generally  different  from  the  uses 
more  typically  associated  with 
conventional  pesticides  (e.g., 
agricultural  outdoor  uses)  and  therefore 
can  have  different  combinations  of 
exposure  considerations.  The  use 
patterns  and  expected  exposures 
typically  determine  the  data 
requirements  for  any  pesticide. 
Antimicrobial  pesticides  are  no  different 
in  this  regard  from  conventional, 
biochemical,  and  microbial  pesticides. 

The  order  of  proposed  subpart  W 
mirrors  that  of  the  larger  part  158:  from 
product  chemistry,  to  efficacy,  to 
hazard/toxicity  requirements  (both 
human  health  and  ecological  toxicity), 
to  exposure  data  requirements 
(application  and  post-application 
human  exposures,  and  exposure  to 
residues  in  food),  and  environmental 
fate  requirements,  which  overlap  human 
exposure  through  drinking  water.  Units 
V-XIV  of  this  preamble  describe  the 
revisions  to  the  current  requirements. 
The  proposed  data  requirement  tables 
are  comprehensive.  Generally,  the  data 
requirements  for  each  discipline  are 
discussed  separately,  but  the  applicator 
and  post-application  exposure 
disciplines  are  discussed  together  in  a 
single  unit. 

D.  Clarifying  How  to  Use  the  Data 
Tables 

Part  158  subpart  B  contains  a  step¬ 
wise  process  to  assist  the  applicant  in 
determining  the  data  needed  to  support 
its  particular  product.  At  this  time 
subpart  B  is  specific  to  the  needs  of 
conventional,  and  biochemical  and 
microbial  pesticides.  The  process 
needed  for  antimicrobials  is  no 
different.  EPA  is  proposing  certain 
clarifying  changes  to  subpart  B  to 
specify  the  needs  of  antimicrobial 
pesticides.  Specifically,  EPA  proposes 
to  include  antimicrobial  use  patterns  in 
§  158.100  and  a  reference  to  the 
antimicrobial  use  site  index  that  will  be 
available  on  the  EPA  website. 

While  EPA  is  attempting  to  assist  the 
applicant  in  subpart  B,  it  is  important  to 
emphasize  that  it  is  the  applicant’s 
obligation  under  FIFRA  to  demonstrate 
that  an  individual  product  meets  the 


standard  under  FIFRA  and  that  of 
FFDCA.  Accordingly,  applicants  are 
encouraged  to  consult  with  the  Agency 
on  the  appropriate  data  requirements,  as 
proposed  here,  as  related  to  their 
specific  product  prior  to  and  during  the 
registration  process. 

EPA  is  continuing  its  current  system 
of  identifying  the  applicability  of  data 
requirements  in  the  data  tables.  In 
essence,  the  data  requirements  illustrate 
the  questions  the  registrant  will  need  to 
answer  about  the  safety  of  the  pesticide 
product  before  the  Agency  can  register 
it.  Because  of  the  variety  of  chemicals 
and  use  patterns,  and  because  EPA  must 
retain  flexibility  to  tailor  data 
requirements  as  appropriate,  only 
qualitative  descriptors  are  in  the  tables. 
Test  notes  provide  more  specific 
information  on  the  applicability  of 
specific  data  requirements. 

The  table  descriptors  NR  (not 
required),  R  (required),  and  CR 
(conditionally  required)  should  be 
viewed  as  a  general  presentation, 
indicating  the  likelihood  that  the  data 
requirement  applies.  The  use  of  R  does 
not  necessarily  indicate  that  a  study  is 
always  required,  but  that  it  is  more 
likely  to  be  required  than  not.  For 
example,  if  the  applicant  wanted  to 
apply  his  pesticide  to  apples,  then  crop 
field  trials  would  be  required  almost 
always  on  apples.  However,  if  the 
physical/chemical  properties  of  the 
chemical  did  not  lend  themselves  to  the 
test,  such  as  performing  an  inhalation 
test  with  a  chemical  that  is  a  solid  and 
has  an  extremely  low  vapor  pressure, 
then  a  waiver  might  be  granted. 

Generally  test  notes  for  R  studies 
discuss  any  particular  circumstances 
when  the  testing  might  not  be  required. 

The  use  of  CR  means  a  study  is  less 
likely  to  be  required.  Triggers  in  the  test 
notes  indicate  the  circumstances  under 
which  the  Agency  has  learned  through 
experience  that  the  information  is 
needed.  Although  only  an 
approximation,  if  percentages  were  to  be 
assigned  to  indicate  the  need  for  a 
particular  study,  then  R  could  be 
viewed  as  representing  the  submission 
of  a  study  50%  to  100%  of  the  time  and 
CR  would  be  up  to  50%. 

Thus,  NR,  R,  and  CR  are  used  for 
convenience  to  make  the  table  format 
feasible,  but  serve  only  as  a  general 
indication  of  the  applicability  of  a  data 
requirement.  In  all  cases,  the  test  notes 
referred  to  in  the  table  must  be 
consulted  to  determine  the  actual  need 
for  the  data.  Applicants  are  also 
encouraged  to  visit  the  Agency’s  . 
website,  entitled  “Data  Requirements  for 
Pesticide  Registration”  (see  http:// 
www.epa  .gov/ pesticides/regulating/ 
data_requirements.htm).  Since  it  is  not 
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possible  to  sufficiently  delineate  all 
circumstances  in  test  notes,  consultation 
with  EPA  is  encouraged. 

The  table  format  includes  a  column 
heading  entitled  “Guideline,”  which 
refers  to  the  OPPTS  (Office  of  Pollution 
Prevention  and  Toxic  Substances) 
Harmonized  Test  Guidelines.  Guideline 
numbers  are  provided  as  information/ 
guidance  to  applicants.  These 
Guidelines  set  forth  recommended 
instructions  and  test  methods  for 
performing  a  study  to  generate  the 
required  data.  Since  these  are  guidance 
documents,  the  applicant  is  not  required 
to  use  these  Guidelines,  but  may  instead 
seek  to  fulfill  the  data  requirement  by 
other  appropriate  means  such  as 
alternative  test  methods,  submission' of 
an  article  from  open  literature,  or  use  of 
modeling.  The  applicant  may  submit  a 
protocol  of  his  own  devising  for  the 
Agency  to  review.  However,  the  OPPTS 
Harmonized  Guidelines  have  been 
developed  through  a  rigorous  scientific 
process,  including  extensive  peer 
review  by  the  FIFRA  Scientific  Advisory 
Panel.  Additionally,  many  of  the 
Guidelines  have  been  harmonized 
internationally.  As  such,  they  represent 
the  recommended  approach  to 
developing  high-quality  data  that 
should  satisfy  EPA’s  data  needs  for  risk 
assessment. 

E.  The  Nature  of  Changes  to 
Requirements 

Proposed  subpart  W  does  not  differ 
greatly  from  the  data  requirements  for 
conventional  pesticides  promulgated  in 
October  2007.  Where  this  proposal 
differs  is  in  the  explicit  adaptation  of 
those  data  requirements  to 
antimicrobials.  As  previously  discussed, 
antimicrobial  uses  were  covered  in  the 
original  (1984)  part  158.  However  part 
158  (now  transitioned  for  antimicrobials 
as  part  161)  was  developed  primarily  for 
agricultural  pesticides.  Since  the  use 
patterns  which  now  appear  in  tables  in 
part  161  are  not  specific  to 
antimicrobials,  often  it  has  been 
difficult  to  discern  directly  from  such 
tables  the  data  requirements  for  certain 
antimicrobials.  Without  extensive 
consultation  with  and  interpretation 
from  the  Agency,  frequently  it  has  been 
difficult  for  applicants  to  effectively  use 
the  tables  to  determine  which  data 
requirements  apply  to  antimicrobials. 

Today’s  proposal  reflects  the  Agency’s 
current  needs  for  risk  assessment  of 
antimicrobials.  Describing  the 
antimicrobial  data  requirements  in 
terms  of  use  patterns  specific  to 
antimicrobial  uses  provides  a  clarity 
that  should  reduce  the  need  for 
extensive  consultations. 


There  are  nine  new  data  requirements 
for  antimicrobials  set  out  in  this 
proposal.  Two  (developmental 
neurotoxicity  and  immunotoxicity)  are 
the  same  new  data  requirements  as 
promulgated  in  the  final  rule  for 
conventional  chemicals  (72  FR  60934) 
(see  Unit  VIII).  While  photodegradation 
in  soil  studies  have  been  routinely 
required  for  conventional  chemicals, 
this  study  would  be  a  new  data 
requirement  for  wood  preservatives  (see 
Unit  XII).  Similarly,  two  new  exposure 
data  requirements  (soil  residue 
dissipation  and  non-dietary  ingestion 
exposure)  are  today  proposed  for 
antimicrobials  (see  Unit  IX.D). 

Four  new  data  requirements 
(activated  sludge  sorption  isotherm 
study;  ready  biodegradability  study; 
porous  pot  study;  and  modified 
activated  sludge,  respiration  inhibition 
test)  are  proposed  today  for 
antimicrobials  that  are  not  included  in 
the  final  rule  for  conventional 
pesticides.  This  is  due  to  the  nature  of 
antimicrobial  pesticides,  which 
includes  many  down-the-drain  uses,  i.e. 
those  discharged  to  public  treatment 
systems,  and  is  discussed  in  Units  XII. B. 
and  C. 

Most  screening-level  environmental 
fate  assessments  would  be  performed 
using  the  hydrolysis,  photodegradation 
in  water,  activated  sludge  sorption 
isotherm,  ready  biodegradability,  and 
modified  activated  sludge,  respiration 
inhibition  tests.  For  wood  preservatives, 
the  results  of  the  photodegradation  in 
soil  study  may  also  be  considered  in  the 
screening-level  assessment.  If  the 
porous  pot  study  is  triggered  based  on 
the  results  of  the  ready  biodegradability 
study,  then  those  results  would  also  be 
considered. 

EPA  notes  that  its  proposed  approach 
for  performing  a  screening-level  fate 
assessment  could  potentially  result  in 
the  submission  of  higher-tiered  studies. 
There  are  seven  higher-tiered 
environmental  fate  studies,  that  could 
be  triggered  based  on  a  weight-of- 
evidence  evaluation  of  the  results  of  the 
screening-level  studies.  For  example,  if 
the  screening-level  assessment  were  to 
indicate  that  a  down-the-drain  chemical 
would  partition  to  sludge,  soil,  or 
sediment,  then  higher-tiered 
environmental  fate  studies  such  as  the 
aerobic  and  anaerobic  soil  metabolism 
studies  may  be  required.  If  the  chemical 
would  partition  to  water  then  higher¬ 
tiered  ecotoxicity  studies  such  as  the 
fish  early  life  stage  may  be  required. 
Thus,  the  higher-tiered  studies  that 
could  be  triggered  include  both  the 
environmental  fate  and  ecotoxicity 
scientific  disciplines. 


While  not  a  new  data  requirement, 
subchronic  dermal  testing  of  end-use 
products  has  not  been  routinely 
required  and  therefore  would  be 
considered  a  new  testing  requirement. 

The  circumstances  for  requiring  the 
testing  is  the  same  as  for  conventional 
chemicals.  (See  Unit  VIII). 

Each  data  requirement  proposed  in 
Units,  VIII,  IX,  X.  XII,  XIII,  and  XIV  is 
described  as  “new,”  “current  practices,” 
or  “existing.”  “New”  means  that  the 
data  requirement  has  never  been 
required  or  has  rarely  been  required  on 
a  case-by-case  basis,  and  has  not  been 
routinely  considered  during  the 
Agency’s  evaluation  of  the  data  needed 
for  the  purpose  of  risk  assessment. 

“Current  practices”  encompasses  the 
data  that  is  typically  required  to  register 
an  antimicrobial  pesticide  product.  This 
would  include  existing  data 
requirements  that  are  codified  in  part 
161  as  well  as  those  that  are  not  codified 
in  part  161  and  are  now  being  proposed 
for  codification  in  part  158,  subpart  W. 

It  would  also  include  any  study  that  has 
been  routinely  required  on  a  case-by¬ 
case  basis,  or  any  study  that  is  routinely 
considered  during  the  Agency’s 
evaluation  of  the  data  needed  for  the 
purpose  of  risk  assessment  but  is 
infrequently  required  because  the 
triggers  for  that  study  are  infrequently 
met. 

“Existing”  requirements  are  a  subset 
of  “current  practices.”  This  particular 
subset  means  that  the  data  requirement 
is  codified  in  part  161  and  being 
transferred  to  part  158,  subpart  W  either 
“as  is”  or  with  specified  changes  to  the 
test  notes,  to  the  Rs,  CRs,  and  NRs,  or 
to  the  use  patterns  for  which  required. 

If  there  are  proposed  revisions  to  an 
existing  data  requirement,  then 
clarifications  on  these  proposed 
revisions  are  included  in  the  preamble. 
Such  revisions  include  proposing 
changes  such  as  a  change  from 
conditionally-required  to  required,  a 
change  in  the  number  of  test  species,  or 
expanding  the  number  of  use  patterns 
for  which  the  test  is  required. 

As  previously  discussed,  there  are 
frequently  consultations  to  discern  data 
requirements  for  certain  of  the 
antimicrobial  use  patterns.  These 
consultations  have  led  to  general 
understandings  as  to  the  data  required 
for  a  particular  use  pattern.  For  certain 
use  patterns,  all  of  the  studies  are 
considered  to  be  the  Agency’s  current 
practices.  As  an  example,  for  the  wood 
preservative  use  patterns,  there  is  not  a 
good  fit  to  any  of  the  part  161  use 
patterns  in  the  tables  and  therefore  the 
data  needed  to  register  a  wood 
preservative  is  difficult  to  interpret  from 
those  tables.  Given  these  circumstances, 
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EPA  developed  a  series  of  requirements 
developed  specifically  for  wood 
preservatives.  These  requirements  are 
not  codified  in  CFR,  but  the  applicants 
understand  that  these  are  the  data 
needed  for  wood  preservatives  and  they 
routinely  provide  these  studies  to  EPA. 

F.  Tiered  Data  Requirements 

The  Agency  has  organized  the 
proposed  requirements  for  antimicrobial 
pesticide  products  to  support  a  tiered 
testing  approach.  Under  such  an 
approach  the  Agency  prescribes  a 
specific  subset  of  “lower  tier”  studies 
that  are  conducted  first.  The  results  of 
this  first-  or  lower-tiered  testing  are  then 
used  in  conjunction  with  exposure  data 
or  other  information  to  determine  the 
need  for  more  complex  “higher  tier” 
studies.  The  risk  assessment  must 
provide  sufficient  information  to  make 
the  risk  management  decisions  needed 
to  register  the  product  or  establish  a 
tolerance.  This  is  a  significant  factor  in 
the  tiering  process. 

Data  requirements  have  been  tiered 
when  EPA  believes  it  can  adequately 
conduct  a  risk  assessment  using  a  tiered 
approach.  The  conditions  for 
“triggering”  these  higher  tiered  studies 
are  specified  in  the  test  notes  to  the 
tables  in  proposed  subpart  W.  A  tiered 
data  submission  process  is  intended  to 
allow  the  Agency  to  assess  a  pesticide’s 
risk  without  requiring  the  applicant  to 
conduct  and  submit  studies  that  may 
not  be  needed  for  the  regulatory 
decision.  For  certain  chemicals,  data 
from  lower  tiered  requirements  may  be 
sufficient  in  and  of  themselves  or  in 
combination  with  other  data  to  address 
the  Agency’s  risk  concerns  without 
submission  of  higher  tiered  data 
requirements.  In  other  cases,  data  from 
lower  tiered  requirements  may  indicate 
that  higher  tiered  data  need  to  be 
provided.  The  Agency  expects 
applicants  to  consult  with  the  Agency, 
as  needed,  to  determine  when 
submission  of  higher  tiered  data  may  be 
required. 

The  Agency  has  tiered  the  data 
requirements  based  on  an 
understanding  of  the  potential  exposure 
for  a  specific  use  pattern.  As  an 
example,  for  toxicology  studies  used  to 
support  human  health  risk  assessments, 
the  high  human  exposure  grouping 
specifies  19  toxicology  studies  as 
required  at  the  lower  tier.  The  low 
human  exposure  grouping  specifies  1 3 
toxicology  studies  as  required.  The 
Agency  considered  the  frequency, 
duration,  and/or  magnitude  of  the 
exposure  to  determine  the  lower  tier  of 
toxicology  testing  requirements  for  both 
the  high  and  low  human  exposure 
groupings. 


For  ecotoxicity  data  requirements,  the 
Agency  requires  a  first  tier  of  required 
data  for  all  antimicrobials  regardless  of 
the  use  pattern.  The  need  for  higher 
tiered  data  depends  not  only  on  the 
frequency,  duration,  or  magnitude  of  the 
exposure,  but  also  on  the  results  of  the 
first  tier  of  the  data. 

Such  a  flexible  approach  allows  EPA 
to  require  enough  data,  but  not  more 
than  enough,  to  make  the  required 
safety  finding.  Such  an  approach  is  the 
same  as  that  used  for  other  pesticides; 
however,  for  antimicrobials  the 
progression  from  lower  to  higher  tier 
requirements  may  differ  from  that  of 
conventional  pesticides  because  the 
uses  and  expected  exposures  are 
different. 

G.  Impact  of  this  Proposal  on  Future 
and  Existing  Registrations 

This  proposal  concerns  prospective 
data  requirements  for  future 
registrations  of  antimicrobial  pesticides. 
That  is,  these  proposed  data 
requirements,  once  final,  would  apply 
to  all  new  applications  for  registration 
of  antimicrobial  pesticides  submitted 
after  the  effective  date  of  the  rule.  The 
new  data  requirements  would  also 
apply  to  applications  of  antimicrobial 
pesticides  that  are  undergoing  Agency 
review  when  the  new  regulation  goes 
into  effect.  EPA  believes  that  there  may 
be  a  need  for  some  type  of  a  limited 
transition  “window”  for  certain 
antimicrobial  registration  applications. 
EPA  anticipates  applicants  of 
applications  that  were  submitted,  but 
not  yet  approved  when  the  new 
regulations  go  into  effect,  may  need  to 
discuss  with  EPA  the  specifics  of  their 
application  and  whether  additional  time 
may  be  needed  to  complete  generation 
of  certain  studies  that  may  then  be 
required  to  fulfill  new  data 
requirements.  The  Agency  specifically 
requests  comment  on  implementing  the 
effective  date  of  the  final  rule  for 
antimicrobials  with  regards  to  future 
registrations  of  antimicrobials. 

The  Agency  does  not  intend  to  apply 
these  requirements  automatically  or 
routinely  to  all  existing  pesticide 
registrations.  While  EPA  intends  a 
flexible  approach  to  imposing  the  new 
requirements  upon  existing  products, 
the  Agency  may  find  it  necessary  to  call- 
in  data  on  certain  existing  registrations, 
for  example,  as  warranted  by  emerging 
risks  of  concern  for  particular  pesticides 
or  as  a  result  of  possible  future 
programmatic  changes  and  priorities  on 
existing  pesticides,  or  during 
registration  review. 

However,  EPA  notes  that  issuance  of 
this  proposed  rule  provides  notice  to 
applicants  of  potential  new  data 


requirements  and  of  potential  expansion 
of  existing  data  requirements  to 
additional  antimicrobial  use  patterns. 
Applicants  and  potential  applicants  for 
new  registrations  as  well  as  registrants 
of  existing  products  may  wish  to 
evaluate  their  products  in  light  of  the 
proposed  requirements.  As  always,  the 
Agency  encourages  applicants  to 
consult  with  EPA,  if  they  have  any 
questions  regarding  data  requirements. 

H.  Weight-of-Evidence  Approach 

The  weight-of-evidence  (WOE) 
approach  is  referenced  in  several 
subpart  W  test  notes.  Such  an  approach 
requires  a  critical  analysis  of  the  entire 
body  of  available  data  for  consistency 
and  biological  plausibility.  Some 
considerations  in  this  approach  are 
listed  below: 

•  Sufficiency  of  data.  Studies  that 
completely  characterize  both  the  effects 
and  exposure  of  the  agent  have  more 
credibility  and  support  than  studies  that 
contain  data  gaps. 

•  Quality  of  the  data.  Potentially 
relevant  studies  are  judged  for  quality 
and  studies  of  higher  quality  are  given 
more  weight  than  those  of  lower  quality. 

•  Evidence  of  causality.  The  degree  of 
correlation  between  the  presence  of  an 
agent  and  some  adverse  effect  is  an 
important  consideration. 

•  Corroborative  information. 
Supplementary  information  relevant  to 
the  conclusions  reached  in  the 
assessment  is  incorporated,  e.g.,  studies 
demonstrating  agreement  between 
model  predictions  and  observed  effects. 

WOE  considers  the  kinds  of  evidence 
available,  how  that  evidence  fits 
together  in  drawing  conclusions,  and 
significant  issues/strengths/limitations 
of  the  data  and  conclusions.  WOE  is  not 
simply  tallying  the  number  of  positive 
or  negative  studies. 

I.  Use  Patterns  in  Subpart  W 

The  general  use  pattern  groups 
described  in  subpart  B  of  part  158  are 
not  used  as  the  bases  for  describing 
antimicrobial  data  requirements.  Those 
general  use  patterns  were  developed  for 
and  are  appropriate  to  conventional 
pesticide  chemicals. 

Some  years  ago,  12  use  categories 
were  developed  specifically  for 
antimicrobials.  At  that  time  the 
Agency’s  data  requirements  for  all 
pesticide  chemicals  were  specified  by 
use  patterns  developed  for  and 
appropriate  to  conventional  pesticide 
chemicals.  To  fit  antimicrobial  uses  into 
this  agricultural  scheme,  the 
antimicrobial  use  categories  referred 
back  to  the  then-existing  use  patterns. 
With  the  Agency’s  intention  to  establish 
specific  data  requirements  for 
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antimicrobials  in  subpart  W,  this 
referral  is  no  longer  needed. 

Therefore,  the  Agency  is  proposing 
that  the  use  categories  employed  in 
recent  years  to  generalize  the  range  of 
uses  for  individual  antimicrobial 
pesticide  chemicals,  now  constitute  the 
use  patterns  for  specifying  the 
antimicrobials  data  requirements  in  the 
tables  in  proposed  subpart  W. 
Additionally,  EPA  is  proposing  to 
codify  in  §  158.2201  the  specific  use 
patterns  for  antimicrobials. 

FIFRA  section  3(h)(3)(A)(ii)(I)  requires 
that  EPA  “define  the  various  classes  of 
antimicrobial  use  patterns.”  For  ' 
antimicrobial  pesticides,  the  Agency 
proposes  to  structure  its  requirements 
by  using  a  system  of  12  use  patterns 
based  on  similarity  of  use,  purpose, 
pesticidal  function,  the  nature  of  the 
exposure,  and,  in  some  cases, 
application  methods.  Today’s  proposal 
meshes  with  the  statutory  mandate  to 
identify  classes  of  antimicrobial  use 
patterns  by  defining  for  each  use  pattern 
the  data  requirements  that  apply.  EPA 
requests  comment  not  only  on  the  12 
antimicrobial  use  patterns  described  in 
this  Unit,  but  also. on  the  usefulness  of 
these  use  patterns.  EPA  also  requests 
comment  on  whether  or  not  any 
different/additional  use  patterns  should 
be  codified  by  splitting  or  recombining 
the  existing  use  patterns  to  make 
separate  and  distinct  use  patterns. 

Antimicrobial  use  patterns  also  reflect 
environmental  concerns  for  indoor 
versus  outdoor  use,  as  well  as  food 
versus  nonfood-use,  and  high  versus 
low  human  exposure.  The  12  general 
use  patterns  for  antimicrobial  pesticides 
are  described  below.  Examples  within 
each  use  pattern  are  provided: 

1.  Agricultural  premises  and 
equipment.  This  use  pattern  includes 
many  indirect  food  uses  with  mostly 
indoor  use  sites. 

•  Farm  and  farm  animal  premises  such 
as  animal  houses  and  pens  (including 
milk  houses),  parlors,  stalls,  and  barns. 

•  Transportation  vehicles  used  to 
transport  animals. 

•  Equipment  such  as  forks,  shovels, 
scrapers:  halters,  ropes,  other  restraining 
equipment;  racks,  mangers,  feeders, 
waterers,  troughs,  and  fountains. 

•  Food-handling  equipment  such  as 
milking  equipment. 

2.  Food-handling/storage 
establishments,  premises,  and 
equipment.  This  use  pattern  also 
includes  many  indirect  food  uses  due  to 
the  treatment  of  food  contact  surfaces 
and  the  resultant  human  exposures.  All 
use  sites  are  indoor. 

•  Food  or  feed  processing  plants. 

•  Eating  establishments  such  as 
restaurants  and  cafeterias. 


•  Food  storage  or  distribution 
facilities. 

•  Commercial  transportation  vehicles, 
shipping,  and  storage  containers. 

•  Food  or  feed  stores  and  markets. 

•  Vending  machines. 

3.  Commercial,  institutional  and 
industrial  premises  and  equipment. 

This  use  pattern  includes  nonfood 
contact  areas  of  commercial  sites. 
Typically,  antimicrobial  pesticides 
would  be  applied  to  ceilings,  doors, 
doorknobs,  fixtures,  floors,  light 
switches,  stairs,  walls,  windows,  and 
woodwork  as  part  of  routine  cleaning 
practices.  Included  within  this  use 
pattern  are  residential  school  and 
daycare  institutions. 

This  use  pattern  includes  both  indoor 
and  outdoor  uses.  Some  of  the  uses  have 
the  potential  for  significant  exposure 
due  to  the  repetitive  nature  of  certain 
exposures  and  therefore  may  be 
considered  as  high  human  exposure. 

4.  Residential  and  public  access 
premises.  This  use  pattern  includes 
mostly  nonfood  areas,  although  it 
includes  food-handling  areas  in  homes. 
Some  of  the  uses  have  the  potential  for 
significant  exposure  due  to  the 
repetitive  nature  of  certain  exposures 
and  therefore  may  be  considered  as  high 
human  exposure.  Most  uses  are  indoor. 

•  Premises,  contents,  and  equipment 
of  homes,  apartments,  mobile  homes 
and  shelters,  including  home-based 
daycare. 

•  Public  areas,  public  buildings,  and 
public  rooms. 

•  Commercial  kennels,  or  living 
quarters  of  pets,  zoo  animals,  race 
horses,  or  laboratory  animals. 

5.  Medical  premises  and  equipment. 
Medical  waste  is  defined  as  any  solid 
waste  that  is  generated  in  the  diagnosis, 
treatment,  or  immunization  of  human 
beings  or  animals,  in  research  pertaining 
thereto,  or  in  the  production  of 
biologicals  including,  but  not  limited  to, 
culture  and  stocks,  pathological  wastes, 
human  blood  and  blood  products,  and 
sharps.  This  use  pattern  is  considered  to 
be  indoor  nonfood.  Some  of  the  uses 
have  the  potential  for  repeated  exposure 
and  therefore  may  be  considered  as  high 
human  exposure. 

•  Hospital  or  medical  environments 
such  as  clinics,  dental  offices,  nursing 
homes,  sick  rooms,  morgues,  and 
veterinary  clinics. 

•  Non-critical  medical  equipment 
such  as  bedpans,  basins,  and  furniture. 

6.  Human  drinking  water  systems. 
Human  drinking  water  systems  include 
any  methods  used  to  provide  potable 
water  from  raw  water  supplies.  This  use 
pattern  is  considered  to  be  high  human 
exposure  due  to  the  potential  for  human 


exposures  via  drinking  water,  as  well  as 
dermal  exposures  to  the  treated  water. 

•  Public  water  systems. 

•  Individual  water  systems. 

•  Emergency  water  systems. 

•  Water  purifier  units. 

•  Private  water  systems  of  individual 
homes,  farms,  institutions,  camps, 
resorts,  and  industrial  plants. 

•  Emergency  water  systems  for  the 
public,  campers,  travelers,  military,  and 
fishermen. 

7.  Materials  preservatives.  Materials 
preservatives  are  antimicrobial 
chemicals  added  during  industrial 
processes  to  prevent  the  growth  of 
microorganisms.  Examples  of  such  uses 
include  paints,  coatings,  adhesives, 
textiles,  and  paper.  This  use  pattern 
includes  food  and  nonfood,  and  mostly 
indoor  uses. 

8.  Industrial  processes  and  water 
systems.  Certain  antimicrobial 
chemicals,  known  as  microbiocides,  are 
used  to  control  the  growth  of  bacteria, 
fungi,  and  algae  in  circulating  water 
systems.  There  are  two  types  of  systems: 
“once-through”  and  “recirculating.” 

For  “once-through”  systems,  the 
water  is  not  re-used  and  is  therefore 
released  into  the  aquatic  environment  or 
a  wastewater  treatment  plant  after  a 
single  cycle  through  the  system.  Once- 
through  uses  have  the  potential  for 
significant  environmental  exposure 
when  the  treated  water  is  released  to  the 
environment.  Large  volumes  of  water  (as 
much  as  millions  of  gallons  per  minute) 
may  be  released  directly  to  a  river, 
estuary,  or  marine  environment  within 
minutes  or  hours  of  adding  the 
antimicrobial  to  the  system.  In  addition 
to  the  potential  for  environmental 
exposure  after  release,  there  is  the 
potential  for  high  human  exposure  via 
drinking  water  if  the  intake  pipe  for  a 
drinking  water  treatment  plant  is 
downstream.  Also',  the  water  could  be 
used  in  crop  and/or  livestock 
production  thus  providing  for 
additional  human  exposure. 

However,  for  many  uses  of  water  in 
industrial  plants  the  treated  water  is  re¬ 
used  repeatedly  within  the  system, 
“recirculating”  in  the  system  multiple 
times  until  released  into  the  aquatic 
environment  or  a  wastewater  treatment 
plant.  EPA  has  assumed  that  the 
releases  are  scheduled  as  the 
antimicrobial  has  been  “used-up.” 

Given  the  lower  frequency  of  release, 
resulting  in  lower  volumes  released  to 
the  environment,  recirculating  uses  are 
likely  to  have  less  environmental 
exposure  than  that  of  once-through 
systems. 

As  will  be  explained  later  in  Unit  XI, 
for  the  purposes  of  determining  data 
requirements  for  environmental  fate  and 
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ecological  effects,  the  industrial 
processes  and  water  systems  use  pattern 
will  be  subdivided.  Because  of  the 
distinct  differences  between  the  once- 
through  and  recirculating  water 
systems,  the  once-through  water  system 
will  be  grouped  with  those  use  patterns 
with  potential  for  higher  environmental 
exposures  and  the  recirculating  water 
system  with  those  use  patterns  with  the 
potential  for  lower  environmental 
exposures. 

9.  Antifoulant  paints  and  coatings. 
Antifoulants  are  coatings  and  paints 
applied  to  boat  hulls  and  bottoms,  crab 
and  lobster  pots,  and  underwater 
structures  or  equipment  to  control  the 
growth  of  freshwater  or  marine  fouling 
organisms.  Antifoulant  coatings  have 
the  potential  for  high  environmental 
exposure  most  particularly  for  marine 
(both  freshwater  and  saltwater) 
environments. 

Also  included  within  this  use  pattern 
is  ballast  water,  that  is,  the  water  that  is 
pumped  in  and  out  of  ballast  tanks  as 
a  ship’s  weight  changes  due  to  loading 
and  unloading  of  cargo.  Ballast  water 
provides  needed  stability  for  safe 
operation  of  marine  vessels.  In  recent 
years  there  have  been  significant 
concerns  about  transport  of  marine 
species  from  one  marine  environment  to 
another  in  ballast  water.  When 
discharged  into  a  new  environment,  the 
new  species  may  become  invasive  and 
disrupt  the  native  ecology.  Ballast  water 
treatments  (such  as  adding  an 
antimicrobial  to  the  ballast  water  before 
discharge)  are  intended  to  prevent  this. 
The  Agency  has  reviewed  few 
applications  for  ballast  water 
treatments,  presumably  because 
treatment  of  ballast  water  to  prevent  the 
transfer  of  microorganisms  from  one 
marine  environment  to  another  is 
relatively  new.  Since  ballast  water 
treatments  also  have  the  potential  for 
high  exposure  to  the  aquatic  (both 
freshwater  and  seawater)  environment, 
EPA  has  grouped  the  ballast  water 
treatment  pesticide  chemicals  with  the 
antifoulant  coating  pesticide  chemicals. 

10.  Wood  preservatives.  Wood 
preservative  products  are  those  which 
claim  to  control  wood  degradation 
problems  due  to  fungal  rot  or  decay, 
sapstain,  molds,  or  wood-destroying 
insects.  This  use  pattern  has  the 
potential  for  high  exposure  for  both 
humans  and  the  environment  with 
mostly  outdoor  use  sites.  Certain  uses 
can  be  food-uses.  The  types  of  wood  and 
the  products  that  can  be  manufactured 
with  this  treated  wood  are: 

•  Freshly  cut  logs  or  lumber. 

•  Seasoned  building  materials. 

•  Utility  poles,  fence  posts  and  rails. 

•  Structural  members. 


•  Structures  and  dwellings. 

•  Transportation  vehicles  (truck  beds 
and  support  structures). 

•  Crop  containers. 

•  Lawn  furniture  and  decks. 

•  Playground  equipment. 

•  Garden/landscape  timbers. 

•  Log  homes. 

11.  Swimming  pools.  Products  in  this 
use  pattern  are  used  to  prevent/control 
the  growth  of  bacteria  or  algae  in  the 
water  systems  of  swimming  pools, 
Jacuzzis,  and  hot  tubs.  This  use  pattern 
is  considered  to  be  high  human 
exposure.  Under  routine  use  little  or  no 
'environmental  exposure  is  expected,  as 
the  water  in  swimming  pools,  Jacuzzis, 
or  hot  tubs  is  considered  to  be  separated 
from  the  natural  environment.  However,' 
when  draining  is  needed,  depending  on 
the  volume  of  water  and  the  location  of 
the  pool  or  hot  tub,  it  is  most  likely  that 
discharge  would  be  down-the-drain  to  a 
wastewater  treatment  plant,  to  a  storm 
drain  that  discharges  to  a  stream,  or 
directly  to  soil. 

12.  Aquatic  areas.  Products  in  this  use 
pattern  are  designed  to  control  or  kill 
slime-forming  bacteria,  fungi,  or  algae  in 
lakes,  ponds,  streams,  drainage  ditches, 
and  other  bodies  of  water.  In  addition  to 
the  potential  for  environmental 
exposure,  there  is  the  potential  for  high 
human  exposure  via  drinking  water  if 
the  intake  pipe  for  a  drinking  water 
treatment  plant  is  in  a  lake  or 
downstream,  or  through  recreational 
activities  such  as  swimming.  Also,  the 
water  could  be  used  in  crop  and/or 
livestock  production  thus  providing  for 
additional  human  exposure. 

/.  Use  Site  Index 

As  part  of  this  action,  the  Agency  is 
proposing  to  place  on  its  website  an 
Antimicrobial  Use  Site  Index  similar  to 
the  existing  Pesticide  Use  Site  Index  at 
http://www.epa.gov/pesticides/ 
regulating/usesite/index.htm. 
Information  similar  to  that  which  would 
be  included  on  the  Antimicrobial  Use 
Site  Index  is  included  in  the  docket  for 
this  action  (Ref.  41).  The  existing 
Pesticide  Use  Site  Index  will  be  re¬ 
titled,  the  Pesticide  Use  Site  Index  for 
Conventional,  Biochemical,  and 
Microbial  Pesticides  to  distinguish  it 
from  the  Antimicrobial  Use  Site  Index. 

K.  Request  for  Comments 

The  Agency  invites  the  public  to 
provide  its  views  and  suggestions  for 
changes  on  all  of  the  various  proposals 
in  this  document.  Specifically  included 
within  the  Agency’s  request  for 
comments  are  the  following  proposals: 

•  SAR  white  paper. 

•  Four  case  studies. 


•  12  general  use  patterns,  suggestions 
for  different/additional  use  patterns, 
and  their  utility. 

•  Proposed  new  down-the-drain 
requirements. 

Additionally,  in  other  parts  of  this 
proposed  rule,  EPA  is  specifically 
requesting  comments  on  certain  issues. 

As  appropriate  during  the 
development  of  this  proposal,  EPA  has 
occasionally  shared  information  with 
the  regulated  community  on  the  data 
requirements  that  were  under  . 
consideration.  Commenters  are 
encouraged  to  comment  on  such  sharing 
of  information  as  part  of  the 
administrative  process  of  developing 
this  proposed  rule. 

The  Agency  welcomes  comments  on 
the  following  topics  of  particular 
interest  to  the  Agency: 

•  All  aspects  of  the  administrative 
process  used  to  develop  this  proposed 
rule  including  outreach  activities. 

•  The  need  for,  value  of,  and  any 
alternatives  to,  the  data  requirements 
described  in  this  document. 

•  The  scientific  basis  of  this  proposed 
rule. 

•  The  clarity  of  the  proposed  data 
requirements  for  antimicrobial 
pesticides  and  the  relationship  between 
the  proposed  data  requirements  and 
EPA’s  statutory  determinations. 

•  The  economic  analysis  of  the 
proposed  rule,  as  well  as  on  its 
underlying  assumptions,  economic  data, 
and  high-  and  low-cost  options  and 
alternatives. 

Commenters  are  encouraged  to 
present  any  data  or  information  that 
should  be  considered  by  EPA  during  the 
development  of  the  final  rule.  Describe 
any  assumptions  and  provide  any 
technical  information  and  data  used  in 
preparing  your  comments.  Explain 
estimates  in  sufficient  detail  to  allow  for 
them  to  be  reproduced  for  validation. 
EPA’s  underlying  principle  in 
developing  the  proposed  revisions  has 
been  to  strike  an  appropriate  balance 
between  the  need  for  adequate  data  to 
make  the  statutorily  mandated 
determinations  and  informed  risk 
management  decisions,  while 
minimizing  data  collection  burdens  on 
applicants. 

V.  Product  Chemistry 

The  Agency  proposes  to  apply  the 
product  chemistry  data  requirements  for 
conventional  pesticide  chemicals,  in 
subpart  D,  to  antimicrobial  products. 
These  requirements  were  promulgated 
in  the  final  rule  on  October  26,  2007,  (72 
FR  60934).  Product  chemistry 
requirements  identify  the  basic  identity, 
and  chemical  and  physical 
characteristics  of  a  pesticide  chemical. 
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These  data,  to  a  limited  extent,  are  used 
to  determine  if  a  pesticide  contains 
contaminants  which  are  of  toxicological 
or  environmental  concern  and  are 
necessary  to  determine  proper  label 
precautions.  Product  chemistry 
requirements  are  generally  not 
dependent  on  a  pesticide’s  intended  use 
pattern,  and  therefore  it  is  appropriate 
to  apply  the  same  requirements  to 
antimicrobial  pesticides  as  required  for 
conventional  pesticides.  If 
circumstances  particular  to 
antimicrobial  pesticides  should  arise, 
then  the  Agency  has  the  authority  to 
require  the  appropriate  product 
chemistry  data  on  a  case-by-case  basis. 

VI.  Product  Performance  Data 
Requirements 

EPA  is  not  proposing  to  revise 
product  performance  data  requirements 
(§  158.2220)  at  this  time.  At  this  time 
there  are  nearly  identical  product 
performance  data  requirements  for 
antimicrobial  chemicals  in  both 
§  158.400  and  part  161.  EPA  proposes  to 
transfer  the  contents  of  the  existing 
product  performance  data  requirements 
for  antimicrobial  pesticides  into  subpart 
W,  specifically  §  158.2220.  The  table  is 
transferred  essentially  unchanged.  EPA 
is  also  proposing  to  delete  the 
duplicative  data  requirements  for 
antimicrobials  from  the  table  in 
§  158.400.  After  the  publication  of  the 
final  rule,  all  product  performance  data 
requirements  for  antimicrobials  will  be 
contained  in  §  158.2220. 

In  the  Federal  Register  of  September 
17,  1999,  (64  FR  50726),  EPA  published 
a  proposed  rule  entitled,  “Registration 
Requirements  for  Antimicrobial 
Pesticide  Products  and  Other  Pesticide 
Regulatory  Changes.”  In  that  proposed 
rule,  EPA  proposed  various  definitions 
for  public  health  pesticides.  Today,  the 
Agency  is  re-proposing  definitions  for 
the  following  terms:  disinfectant, 
fungicide,  microbiological  water 
purifier,  sanitizer,  sterilant, 
tuberculocide,  and  virucide.  These 
proposed  definitions  are  identical  to 
those  in  the  1999  proposal.  The  Agency 
is  also  re-proposing  the  1999  criteria 
that  EPA  would  use  to  consider  whether 
a  product  makes  a  public  health  claim. 
The  comments  that  were  received  on  the 
1999  proposed  rule  were  considered  for 
today’s  proposed  rule. 

The  current  regulations  in  part  161 
require  that  each  applicant  must  ensure 
through  testing  that  its  products  are 
efficacious  when  used  in  accordance 
with  label  directions  and  commonly 
accepted  practices.  The  requirement  to 
submit  product  performance  data  is 
directly  linked  to  making  a  public 
health  claim.  Today’s  proposal  makes 


explicit  what  antimicrobial  claims 
would  be  considered  public  health 
claims  for  purposes  of  product 
performance  data  submission. 

At  the  time  of  application,  EPA 
requires  the  submission  of  product 
performance  data  for  products  making  a 
public  health  claim.  An  application  will 
not  be  approved  in  the  absence  of 
acceptable  data  substantiating  a  public 
health  claim.  EPA  requires  the 
development  of  product  .performance 
data  for  all  other  (non-public-health) 
products,  but  does  not  review  or 
approve  such  data  as  part  of  a  new  or 
amended  registration.  If,  after  the 
product  has  been  registered,  EPA  has 
reason  to  review  such  data  (for  example, 
there  are  indications  that  the  product 
does  not  perform  as  claimed),  then  EPA 
will  require  the  registrant  to  submit 
such  data  within  a  reasonable  time.  A 
request  for  submission  of  product 
performance  data  after  product 
registration  is  not  required  to  be  done 
under  the  Data  Call-In  provisions  of 
FIFRA  section  3(c)(2)(B),  but  is  instead 
authorized  by  regulation. 

Accordingly,  if  an  antimicrobial 
product  makes  a  claim  to  control 
microorganisms  that  pose  a  threat  to 
human  health,  the  applicant  is  then 
required  to  submit  product  performance 
data  to  support  its  registration.  The 
types  of  product  performance  data 
required  by  the  Agency  to  support 
registration  of  an  antimicrobial  are 
determined  by  the  types  of  claims  made 
on  the  product’s  label  (e.g.,  sanitizer, 
disinfectant)  and  the  intended  use  site 
for  the  product  (e.g.,  hard  surface, 
fabric). 

VII.  Human  Health  Risk  Assessment 

The  data  needed  to  conduct  a  human 
health  risk  assessment  include  both 
toxicology  and  exposure  data. 
Toxicology  studies  are  used  to  assess 
hazards  of  pesticides  to  humans  and 
domestic  animals,  and  include  a  variety 
of  acute,  subchronic,  and  chronic 
toxicity  studies;  developmental/ 
reproductive  tests;  and  tests  to  assess, 
mutagenicity  and  pesticide  metabolism. 
To  assess  human  health  risk,  there  must 
be  sufficient  information  to  select  the 
appropriate  doses  and  end-points,  i.e., 
the  Agency  must  know  the  level  of 
exposure  at  which  an  adverse  effect  is 
observed.  This  requires  a  toxicological 
database  that  is  not  only  complete  in  the 
endpoints  it  covers,  but  is  also  of 
acceptable  quality.  The  duration  of  the 
toxicity  study  approximates  the 
estimated  duration  of  the  human 
exposure,  while  considering  species 
differences  in  maturational  milestones 
and  overall  life  span.  The  toxicology 


data  requirements  are  discussed  in  Unit 
VIII  of  this  preamble. 

For  EPA  to  assess  the  potential  risks 
that  antimicrobial  products  pose  to 
humans,  it  is  necessary  not  only  to 
assess  the  hazard  of  the  antimicrobial 
active  ingredient  based  on  toxicology 
information,  but  also  to  estimate  human 
exposures  to  the  antimicrobial  based  on 
the  product  use  patterns.  For 
antimicrobials,  three  types  of  exposure 
data  are  required:  applicator,  post¬ 
application,  and  residue  chemistry 
(which  includes  exposure  via  food  and 
water). 

Applicator  and  post-application 
exposure  data  are  used  to  evaluate 
exposures  to  persons  in  occupational 
and  non-occupational  settings, 
including  residential,  commercial, 
institutional,  and  recreational  sites. 
Exposure  data  include:  dermal  and 
inhalation  exposure  data  for  applicators, 
post-application  residue  data,  post¬ 
application  monitoring  data,  use 
information,  and  human  activity 
information.  Applicator  and  post¬ 
application  data  requirements  are 
discussed  in  Unit  IX  of  this  preamble. 

Residue  chemistry  information  is 
used  to  establish  tolerances  for  residues 
of  pesticide  chemicals  (and  any 
metabolites  of  concern)  in/on  food 
crops,  processed  foods,  and  animal 
products  consumed  by  humans  when 
the  animal  consumes  a  feed  item 
derived  from  these  crops.  The  Agency 
estimates  the  dietary  exposure  of  the 
general  population  and  various 
population  subgroups  to  pesticide 
residues  in  food  by  using  the  residue 
data  as  inputs  to  the  dietary  modeling. 
The  dietary  exposure  is  then  used  in 
conjunction  with  toxicity  data  to 
determine  risk.  Residue  chemistry  data 
requirements  are  discussed  in  Unit  X. 

VIII.  Toxicology  Data  Requirements 

A.  Toxicology  Data  Requirements  for 
Antimicrobials 

EPA  proposes  to  adapt  the  basic 
toxicology  data  types  as  listed  in 
subpart  F  of  current  part  158  to  support 
applications  for  antimicrobial  products. 
However,  EPA  also  proposes  to  modify 
the  applicability  of  those  requirements 
to  reflect  the  differing  risks  of  and  levels 
of  exposure  to  antimicrobials. 

As  with  conventional  pesticides,  the 
types  of  toxicology  studies  required  for 
antimicrobials  can  include  acute, 
subchronic,  and  chronic  toxicity 
studies,  as  well  as  carcinogenicity, 
prenatal  developmental  toxicity, 
reproductive  toxicity,  mutagenicity, 
neurotoxicity,  immunotoxicity,  and 
other  studies. 
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1.  Acute  toxicity  studies  provide 
information  that  serves  as  a  basis  for 
classification  and  precautionary  labeling 
and  the  need  for  child  resistant 
packaging. 

2.  Subchronic  toxicity  studies  provide 
information  that  can  be  used  to  assess 
human  health  hazards  that  may  result 
from  repeated  exposures  to  a  pesticide 
over  a  limited  period  of  time.  These  data 
also  provide  information  for  selecting 
proper  dose  levels  for  chronic/ 
carcinogenicity  studies. 

3.  Chronic  toxicity  studies  are  used  to 
assess  potential  hazards  resulting  from 
prolonged  and  repeated  exposures  to  a 
pesticide  over  a  significant  portion  of 
the  life  span. 

4.  Prenatal  developmental  toxicity 
studies  are  designed  to  assess  the 
potential  of  a  pesticide  to  induce  effects 
in  offspring  as  the  result  of  exposure  of 
the  mother  during  pregnancy. 

5.  Multigeneration  reproduction 
studies  are  designed  to  provide 
information  concerning  the  general 
effects  of  a  pesticide  on  overall 
reproductive  capability. 

6.  Mutagenicity  studies  assess  the 
ability  of  the  pesticide  to  interact 
directly  or  indirectly  with  cellular  DNA, 
RNA,  proteins,  or  chromosomes  and  the 
potential  for  adverse  effects  on  cellular 
genetic  material. 

7.  Neurotoxicity  studies  evaluate  the 
potential  of  the  pesticide  to  adversely 
affect  the  structure  and  functions  of  the 
nervous  system. 

8.  Immunotoxicity  studies  evaluate 
the  potential  of  the  pesticide  to 
adversely  impact  the  immune  system. 

9.  Metabolism  studies  evaluate  the 
absorption,  distribution, 
biotransformation,  and  excretion  of  the 
pesticide. 

B.  The  History  of  Toxicology 
Requirements  for  Antimicrobials 

By  1984,  the  Agency  had  reconsidered 
its  toxicology  data  requirements  for  all 
pesticides,  including  antimicrobials.  For 
instance,  it  had  become  clear  that 
exposure  to  antimicrobial  pesticides 
might  well  be  long-term  and  frequent 
since  many  antimicrobials  were  used 
indoors  in  close  proximity  to  humans. 
Occupational  users  often  were  exposed 
to  concentrated  antimicrobial  products 
while  mixing  and  diluting  the  product 
for  use,  and  might  be  exposed  to  an 
antimicrobial  pesticide  for  large 
portions  of  their  working  lifetimes.  In 
response  to  the  reregistration  program 
initiated  under  the  1988  amendments  to 
FIFRA,  EPA  concluded  that  additional 
data  were  needed  to  properly  evaluate 
the  potential  hazards  associated  with 
antimicrobial  pesticides.  Consequently, 
the  Agency  began  to  require  more 


toxicity  data  for  antimicrobials.  In  1987, 
based  on  its  evolving  understanding  of 
antimicrobial  uses,  the  Agency  issued 
an  Antimicrobial  Toxicology  Data  Call- 
In  (DCI)  Notice  (52  FR  595,  January  7, 
1987)  (Ref.  24),  which  specified  a  tiered 
approach  for  submission  of  toxicology 
and  human  exposure  data. 

The  1987  Antimicrobial  Toxicology 
DCI  divided  antimicrobial  pesticides 
into  three  exposure  categories:  low, 
medium,  and  high.  The  toxicology  data 
required  was  tiered  according  the 
amount  of  exposure.  The  first  tier 
toxicology  data  requirements  (low 
exposure)  were  the  standard  acute 
studies,  a  90-day  dermal  or  inhalation 
study,  a  prenatal  developmental  toxicity 
study  in  one  species,  and  a  battery  of 
mutagenicity  studies.  The  second  tier 
(medium  exposure)  included  the  first- 
tier  toxicology  studies  and  a  subchronic 
feeding  study,  a  prenatal  developmental 
study  in  a  second  species,  and  a  dermal 
absorption  study.  The  third  tier  (high 
exposure)  included  the  first-  and 
second-tier  studies  and  the  chronic 
feeding,  carcinogenicity,  reproduction, 
and  metabolism  studies.  All  food-use 
antimicrobials  were  considered  high 
exposure. 

Applicants  could  fulfill  the  toxicology 
data  requirements  by  submitting  the 
appropriate  toxicity  studies  or  by 
submitting  a  combination  of  toxicity 
studies  and  exposure  data.  The  Agency 
used  the  exposure  data  and  submitted 
toxicology  data  to  determine  whether 
and  which  additional  toxicology  studies 
were  needed  to  assess  the  hazard  of  the 
antimicrobial. 

In  proposing  part  158,  subpart  W,  the 
Agency  is  specifying  the  toxicology  data 
requirements  it  believes  are  appropriate 
for  specific  antimicrobial  use  categories, 
drawing  upon  EPA’s  experience  since 
1987.  EPA  is  now  proposing  two 
groupings:  Low-  and  high-exposure.  In 
practice,  the  submission,  review,  and 
evaluation  of  toxicity  data  merged  the 
low-  and  medium-exposure  categories. 
Therefore,  the  low-  and  medium- 
exposure  categories  from  the  1987  DCI 
were  combined  to  create  what  is  today 
the  low  exposure  category. 

Today’s  proposed  approach 
conceptually  follows  the  tiering 
approach  used  in  1987.  Generally,  data 
requirements  proceed  in  a  tiered 
manner  from  simpler  to  more  complex 
studies  considering  the  frequency, 
duration,  and  magnitude  of  exposure  as 
well  as  the  dermal  absorption  of  the 
pesticide.  Knowledge  gained  from 
results  of  assessments  performed  using 
these  lower  tiered  studies  is  used  to 
indicate  if  any  higher  tiered  studies  are 
required.  The  Agency  does  not  prescribe 
a  required  sequence  of  toxicological 


testing.  There  are  many  factors  that 
could  affect  the  testing  progression. 
Rather,  decisions  regarding  the 
sequence  in  which  the  tests  are 
conducted  are  left  up  to  the  applicant. 
Thus,  the  applicant  has  flexibility  to 
determine  the  sequence  of  testing,  as 
best  suited  for  their  particular  chemical. 
Early  consultation  with  the  Agency  is 
recommended  to  attain  a  common 
understanding  of  the  sequencing  that 
should  be  used. 

C.  Groupings  for  Antimicrobial 
Toxicology  Data  Requirements 

1.  Overview.  This  proposal  divides  the 
antimicrobial  uses  into  two  groups,  high 
human  exposure  and  low  human 
exposure  uses.  Because  high  human 
exposure  uses  may  pose  higher  risks, 
more  toxicology  studies  are  required 
than  for  uses  with  less  exposure.  For  the 
purpose  of  determining  toxicology  data 
requirements,  high  human  exposure  is 
defined  as  that  resulting  in  human 
exposures  over  a  considerable  portion  of 
the  human  lifespan.  Exposure  to  food 
and  water,  which  occurs  throughout  the 
human  life  span,  is  therefore  a  high 
human  exposure.  For  other  exposures 
such  as  occupational  and  residential, 
the  Agency  has  considered  the 
frequency,  duration,  or  magnitude  of  the 
exposure  to  determine  in  its  best 
professional  judgment  if  the  exposure  is 
high.  One  or  a  combination  of  these 
parameters  led  the  Agency  to  make  the 
determination  that  the  exposure  is  high. 
As  an  example,  swimmers  may  swim 
daily  or  weekly,  from  several  minutes  to 
several  hours  with  almost  their  entire 
body  in  the  water.  There  are  workers 
who  manually  pour  concentrates  into 
vessels  for  mixing  (with  water  or  other 
chemicals)  in  order  to  prepare  dilute 
solutions  for  use.  Such  exposures  can 
occur  daily,  weekly,  monthly,  or 
episodically  as  dictated  by  the 
circumstances  of  the  job.  Particularly  in 
the  absence  of  personal  protective 
equipment,  these  workers  have  the 
potential  for  high  dermal  and  inhalation 
exposures.  Accordingly,  for  the 
purposes  of  defining  data  requirements, 
EPA  proposes  to  categorize  food  and 
feed  uses  and  certain  nonfood-uses  as 
high  human  exposure. 

As  discussed,  the  Agency  considers 
high  human  exposure  uses  to  be  those 
that  could  result  in  pesticide  residues 
occurring  in  food  or  feed,  or  in  drinking 
water.  These  would  include,  but  are  not 
limited  to: 

•  Human  or  animal  drinking  water. 

•  Fruit  and  vegetable  rinses. 

•  Egg  washes. 

•  Outdoor  aquatic  uses  in  lakes,  rivers, 
or  streams  which  have.the  potential  to 
contaminate  potable  water. 
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•  Indirect  food  uses  with  residues 
equal  to  or  greater  than  200  parts  per 
billion  (ppb). 

•  Any  use  that  requires  a  tolerance  or 
tolerance  exemption  (except  for  indirect 
food  uses  requiring  a  tolerance  or 
tolerance  exemption  in  which  residues 
are  less  than  200  ppb). 

EPA  also  considers  high  human 
exposure  uses  to  be  those  uses  that 
could  result  in  high  exposure  to 
applicators,  and  any  other  antimicrobial 
uses  which  could  result  in  high 
exposure  to  humans.  These  would 
include  but  are  not  limited  to: 

•  Wood  preservatives. 

•  Metal  cutting  (metalworking)  fluids. 

•  Swimming  pools. 

This  list  is  not  exhaustive.  There  may 
be  other  uses  that  the  Agency  would 
consider  high  human  exposure  uses 
based  on  their  potential  for  human 
exposure.  Low  human  exposure  uses  are 
defined  as  those  that  are  not  high 
human  exposure  uses. 

The  Agency  is  proposing  an  approach 
that  might  allow  an  applicant  for 
registration  of  a  pesticide  with  low 
human  exposure  uses  to  generate  fewer 
studies  in  total  than  would  be  required 
for  high  human  exposure  uses.  Under 
this  proposal,  applicants  with  low 
human  exposure  antimicrobials  may 
perform  tests  in  a  tiered  fashion.  As 
previously  explained,  for  toxicology 
studies  the  high  human  exposure 
grouping  specifies  19  toxicology  studies 
as  required,  and  for  the  low  human 
exposure  grouping,  13  toxicology 
studies  as  required.  After  the  13 
required  studies  for  low  human 
exposure  are  reviewed  by  the  Agency, 
additional  testing  may  be  required  for 
low-exposure  uses  based  on  the  result(s) 
of  the  lower-tiered  studies.  These  13 
studies  could  indicate  a  low  risk 
potential  or  could  trigger  the  need  for 
additional  data. 

The  table  in  proposed  §  158.2230 
presents  the  toxicology  data 
requirements.  The  proposed  toxicology 
data  requirements  for  the  two  groupings 
(high  human  exposure  and  low  human 
exposure)  are  separated  into  two 
columns  showing  test  by  test  whether  it 
is  typically  required  (shown  as  R)  or 
conditionally  required  (shown  as  CR). 

The  Agency  recognizes  that 
toxicology  testing  can  represent  a  large 
burden  on  applicants  and  can  involve 
significant  animal  testing. 

Consequently,  the  Agency  works  with 
applicants,  the  scientific  community, 
and  other  stakeholders  to  ensure  that 
data  requirements  produce  the 
information  needed  to  enable  the 
Agency  to  make  the  safety  findings 
required  under  FIFRA  and  FFDCA.  The 
tiering  process  proposed  within  the 


toxicology  data  requirements  requires 
fewer  studies  for  lower  exposures.  The 
Agency  also  works  to  design  study 
protocols  that  minimize  the 
development  burden  and  limit  uses  of 
test  animals.  Toxicity  testing 
requirements  may  be  satisfied  in  a 
combined  study,  such  as  combining  the 
prenatal  developmental  and 
reproductive  toxicity  testing 
requirements  in  a  single  study. 

However,  if  this  option  is  chosen,  the 
protocol  must  be  approved  by  the 
Agency  prior  to  the  initiation  of  the 
study.  Details  for  developing  protocols 
are  available  from  the  Agency. 

2.  Data  requirements  for  high  human 
exposure  uses.  For  high  human 
exposure  uses,  EPA  is  proposing  to 
require  the  following  studies:  Acute 
oral,  dermal,  and  inhalation  toxicity; 
primary  eye  and  dermal  irritation: 
dermal  sensitization;  subchronic  studies 
in  two  species;  mutagenicity  studies; 
acute  and  subchronic  neurotoxicity 
testing;  prenatal  developmental  toxicity 
studies  in  two  species;  a  two-generation 
reproduction  study;  a  chronic  feeding 
study  in  one  species;  carcinogenicity 
studies  in  two  species;  a  mammalian 
metabolism  study;  and  an 
immunotoxicity  study.  Based  on  a 
weight-of-evidence  evaluation,  a 
developmental  neurotoxicity  study  may 
be  required.  If  the  Agency  determines, 
based  on  use  information  that  dermal 
exposure  is  the  major  route  of  exposure, 
then  EPA  may  require  dermal 
absorption  testing  or  toxicological 
studies  conducted  by  the  dermal  route. 

i.  Wood  preservatives.  For  wood 
preservatives,  the  Agency  may  require 
toxicity  data  on  both  the  active 
ingredient  which  is  incorporated  into 
the  wood  and  on  transformation/ 
degradation  products  which  occur  in 
wood  post-treatment.  Such 
transformation/degradation  products 
would  include  dislodgeable  residues 
(i.e.,  residues  that  occur  from  hand 
contact  with  treated  wood)  or  leachate 
residues  (i.e.,  residues  that  occur  in  soil 
or  water  in  contact  with  treated  wood). 

ii.  Metal  working  fluids  (MWFs). 

While  both  “open”  and  “closed”  MWF 
systems  are  high  human  exposure  uses, 
under  the  appropriate  circumstances, 
the  Agency  distinguishes  between 
“open”  and  "closed”  systems.  Fewer 
toxicity  data  may  be  required  for  a 
“closed”  system.  If  the  use  of  the  MWF 
is  limited  to  “closed”  systems  only,  the 
applicant  clearly  identifies  the  use  as 
such,  and  the  Agency  agrees,  then  fewer 
toxicity  studies  would  be  required  for 
that  “closed”  system.  Based  upon 
review  and  evaluation  of  the  submitted 
toxicity  studies  and  exposure  data,  EPA 
may  determine  that  fewer  additional 


toxicity  studies  than  would  generally  be 
submitted  are  required.  Upon  request 
the  Agency  will  provide  written 
guidance  concerning  exposure,  toxicity, 
and  other  data  requirements  for  “open” 
and  “closed”  MWF  systems. 

3.  Data  requirements  for  low  human 
exposure  uses.  As  previously  discussed, 
the  Agency  proposes  to  apply  a  tiered 
system  to  toxicology  testing 
requirements  for  low  human  exposure 
antimicrobials.  The  required  data  are: 
Acute  oral,  dermal,  and  inhalation 
toxicity;  primary  eye  and  dermal 
irritation;  dermal  sensitization;  a 
subchronic  toxicity  study  in  the  rodent; 
prenatal  developmental  toxicity  studies 
in  two  species;  a  two-generation 
reproduction  study;  mutagenicity 
studies;  and  immunotoxicity  testing. 

Based  on  the  review  of  these  studies, 
additional  studies  may  be  required  if 
there  is  evidence  of  significant  toxicity 
in  the  submitted  studies.  Evidence  that 
could  trigger  concerns  may  include  data 
indicating  neurotoxicity, 
immunotoxicity,  developmental, 
reproductive,  or  other  systemic  toxicity 
such  as  the  presence  of  neoplastic 
growth  or  significant  target  organ 
toxicity.  In  such  cases,  appropriate 
studies  to  address  the  Agency’s  hazard 
or  risk  concern  would  be  required.  The 
table  in  proposed  §  158.2230  contains 
test  notes  that  explain  how  these 
toxicology  requirements  are  proposed  to 
be  applied  to  low  human  exposure 
antimicrobials. 

4.  Data  requirements  for  indirect  food 
uses.  For  the  purpose  of  determining 
toxicology  data  requirements,  an 
antimicrobial  use  is  considered  an 
indirect  food  use  when  the 
antimicrobial  pesticide  is  applied  to  a 
surface  or  incorporated  into  a  material 
that  may  contact  food,  but  is  not  applied 
directly  to  food.  Residues  of  the 
pesticide  or  its  degradates  can  be 
transferred  to  the  food  when  it  comes 
into  contact  with  these  treated  surfaces 
and  articles.  Examples  of  antimicrobial 
uses  which  may  result  in  residues  in 
food,  through  normal  use,  are  sanitizers 
and  disinfectants,  which  may  be  used  in 
food-handling  areas,  but  not  directly 
applied  to  the  food. 

With  the  passage  of  the  Food  Quality 
Protection  Act  of  1996  (FQPA),  as  later 
modified  by  the  Antimicrobial 
Regulation  Technical  Corrections  Act  of 
1998  (ARTCA),  EPA  currently  has  the 
responsibility  for  establishing  tolerances 
or  tolerance  exemptions  for  all  pesticide 
uses  that  result  in  residues  in  or  on 
food,  except  for: 

•  Residues  that  result  from  the  use  of 
antimicrobial  substances  on  food  or  in 
water  that  comes  into  contact  with  food, 
if  such  substances  are  used  where  food 
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is  prepared,  packed,  or  held  for 
commercial  purposes.  (For  raw  food 
commodities,  this  exclusion  does  not 
apply  if  the  antimicrobial  is  applied  in 
a  facility  where  only  such  foods  are 
treated  and  the  treatment  of  the  foods 
does  not  constitute  food  processing.) 

•  Antimicrobial  substances  used  as 
food  contact  substances  in  or  on  food, 
such  as  those  used  in  the  manufacture 
of  food  contact  packaging.  This 
exclusion  does  not  apply  to  objects 
impregnated  with  a  food  contact 
substance  (other  than  food  packaging 
material)  if  the  inclusion  of  the 
substance  is  intended  to  have  an 
antimicrobial  effect  on  the  food  contact 
surface  of  the  object. 

FDA  has  the  responsibility  for 
regulating  these  antimicrobial 
substances  as  food  additives  under 
section  409  of  the  FFDCA.  Flowever, 
under  the  provisions  of  FIFRA  section 
2(bb)  prior  to  registration  of  a  pesticide 
that  may  result  in  residues  of  that 
pesticide  in  or  on  food  (including 
sanitizers,  disinfectants,  and 
slimicides),  EPA  must  make  a  safety 
finding  that  the  pesticide  residue  meets 
the  standard  set  forth  in  section  408  of 
FFDCA.  This  applies  even  if  FDA  will 
establish  a  food  additive  regulation  for 
the  use  of  the  antimicrobial  substance 
under  section  409  of  the  FFDCA. 

Since  publication  in  2002  of  its  final 
guidance  for  toxicology 
recommendations  for  food  contact 
substances,  FDA  has  used  an  approach 
with  several  tiers:  residues  less  than  0.5 
ppb,  between  0.5  and  50  ppb,  between 
50  ppb  and  1,000  ppb,  and  greater  than 
1,000  ppb.  EPA  recognizes  the  historic 
usefulness  of  the  FDA’s  tiered  approach 
and  proposes  to  adopt  it  conceptually, 
but  with  a  modification  appropriate  to 
antimicrobials  (biocides).  FDA’s 
guidance  (Ref.  8)  specifically 
recommends  that  a  factor  of  5  be  used 
to  account  for  the  toxicity  of  biocides. 
Further  modifications  to  this  approach 
are  needed  for  EPA  to  perform  an 
assessment  of  risk  that  conforms  to  the 
FFDCA  section  408  safety  finding  which 
now  requires  consideration  of  the  “... 
special  susceptibility  of  infants  and 
children  to  the  pesticide  chemical 
residues....”.  Thus,  additional  studies 
are  needed  even  for  the  lower  exposures 
for  which  FDA  historically  would  not 
have  required  data. 

Accordingly,  EPA  proposes  to  classify 
indirect  food  uses  of  antimicrobials 
which  result  in  residues  in  or  on  food 
of  less  than  200  ppb  as  low  human 
exposure  uses  for  purposes  of  subpart 
W.  Given  FDA’s  historical  experience 
with  biocides,  EPA  believes  that  the  200 
ppb  (1,000  ppb  divided  by  5) 
benchmark  is  a  reasonable  delineation 


between  high  and  low  human 
exposures.  Antimicrobials  used  in  a 
manner  which  results  in  residues  in 
food  from  an  indirect  use  that  are  equal 
to  or  greater  than  200  ppb  would  be 
considered  high  exposure  uses.  The 
Agency  specifically  requests  comment 
on  the  use  of  200  ppb  residues  in  food 
as  the  differentiation  between  the  high 
and  low  human  exposure  for  the 
purposes  of  subpart  W. 

For  indirect  food  uses,  the  applicant 
should  begin  the  process  by  collecting 
all  available  information.  Since  many 
indirect  food  uses  were  previously 
evaluated  by  FDA,  there  may  be  a 
petition  that  was  submitted  to  FDA.  For 
some  chemicals,  toxicity  testing  may 
have  been  conducted  and  reviewed  in 
the  open  literature.  After  identifying  the 
available  reliable  information,  the 
applicant  should  compare  this 
information  to  the  data  requirements  in 
the  appropriate  column  in  the  table  in 
§  158.2230.  If  the  applicant  believes  that 
an  existing  study  satisfies  the  data 
requirement,  then  this  should  be 
discussed  with  EPA. 

The  applicant  is  also  encouraged  to 
review  the  approach  discussed  in  Unit 
XVIII.  A.  of  this  preamble  on  the  use  of 
Structure- Activity-Relationship  (SAR) 
assessments  to  ascertain  if  such 
techniques  could  provide  useful 
information  in  preparing  a  submission 
to  EPA. 

D.  Acute  Toxicity  Studies  for  End-Use 
Products 

EPA  proposes  to  add  a  test  note  to 
clarify  that  the  currently  required  six 
acute  toxicity  studies  are  to  be 
conducted  on  the  product  as  formulated 
for  sale  and  distribution.  These  six  acute 
studies  may  also  be  needed  for  the 
product  as  diluted  for  use.  Many 
antimicrobial  products  are  diluted  at  the 
point  of  use,  but  can  still  lead  to 
significant  exposure.  The  applicant  has 
the  option  of  also  conducting  certain 
studies  using  the  highest  diluted 
concentration  (i.e.,  the  least  diluted 
product)  permitted  by  the  labeling.  This 
test  note  codifies  EPA’s  current 
practices.  Consultation  with  the  Agency 
is  highly  suggested  to  assure  that  the 
appropriate  product  and  any 
appropriate  dilutions  are  tested. 

E.  Neurotoxicity 

EPA  promulgated  toxicity 
requirements  for  conventional  pesticide 
chemicals,  in  which  the  data 
requirements  for  neurotoxicity  were 
revised.  The  former  test  battery  of  three 
studies  was  revised  to  include  only  two 
studies.  The  rationale  for  those  revisions 
was  discussed  in  Unit  XI  of  that 
proposed  rule  (March  11,  2005)  (70  FR 


12276),  and  in  the  final  rule  preamble 
(October  26,  2007)  (72  FR  60934).  That 
rationale  is  also  applicable  to 
antimicrobial  pesticide  chemicals. 

EPA  proposes  to  adopt  the  current 
conventional  pesticide  data 
requirements  for  neurotoxicity  testing  to 
antimicrobials.  Adopting  the  battery  of 
two  neurotoxicity  studies  would  codify 
the  Agency’s  current  practices. 

The  current  adult  neurotoxicity  test 
battery  for  antimicrobials  in  part  161 
consists  of  three  studies:  Acute  delayed 
neurotoxicity  (hen),  90-day 
neurotoxicity  (hen),  and  90-day 
neurotoxicity  (mammal).  The  mammal 
subchronic  neurotoxicity  study  is 
required  if  the  acute  oral,  dermal,  or 
inhalation  toxicity  studies  show 
neurotoxicity  or  neuropathy.  The 
existing  required  data  are  inadequate  for 
evaluating  neurotoxic  effects  of  some 
chemicals. 

The  proposed  battery  of  two  studies 
in  the  rat  is  more  sensitive  than  the 
neurotoxicity  tests  currently  required  in 
part  161.  The  objective  of  the  proposed 
acute  and  subchronic  neurotoxicity 
battery  is  to  evaluate  the  incidence  and 
severity  of  the  functional  and  behavioral 
effects,  the  level  of  motor  activity,  and 
the  histopathology  of  the  nervous 
system  following  exposure  to  a  pesticide 
chemical. 

Under  this  proposal,  an  adult 
neurotoxicity  test  battery  of  two  studies 
would  replace  the  current  battery  of 
three  studies.  The  two  studies  are  an 
acute  and  a  subchronic  90-day 
neurotoxicity  study  in  rats.  The  acute 
study  would  detect  possible  neurotoxic 
effects  resulting  from  a  single  exposure. 
The  subchronic  study  would  detect 
possible  effects  resulting  from  repeated 
exposures.  These  studies  were 
presented  to  the  FIFRA  SAP  in  1994, 
which  endorsed  them,  and  the  Agency 
has  generally  required  them  on  a  case- 
by-case  basis  since  1992  for  all 
pesticides,  including  antimicrobial 
pesticides. 

The  required  parameters  for  a 
subchronic  neurotoxicity  study  may  be 
incorporated  into  the  standard  90-day 
subchronic  feeding  study  in  rats.  The 
acute  and  subchronic  neurotoxicity 
studies  in  adult  rats,  in  addition  to 
providing  data  on  the  potential  for 
adverse  neurotoxic  effects,  may  also 
provide  a  basis  for  comparing  the 
potential  for  age-related  differences  in 
impacts  on  the  nervous  system  if  a 
developmental  neurotoxicity  study  is 
triggered  for  the  same  chemical. 

For  high  human  exposure  uses,  EPA 
proposes  to  require  both  the  acute 
neurotoxicity  and  subchronic 
neurotoxicity  studies  in  the  rat.  For  low 
human  exposure  uses,  both 
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neurotoxicity  studies  are  proposed  to  be 
conditionally  required  (CR)  and  would 
be  triggered  if  there  is  evidence  of 
neurotoxic  effects  in  the  90-day  oral 
study  in  rodents  or  if  other  data  show 
evidence  of  neurotoxicity. 

F.  90-Day  Oral  Studies 

EPA  proposes  to  adopt  the  current 
conventional  pesticide  data 
requirements  for  subchronic  (90-day) 
studies  to  antimicrobials.  Oral  90-day 
toxicity  studies  in  two  species  are 
currently  required  in  part  161  for  high 
human  exposure  uses  and  conditionally 
required  in  part'  161  for  low  human 
exposure  uses.  The  Agency  is  proposing 
to  continue  this  existing  requirement  for 
high  human  exposure  uses  in  part  158, 
subpart  W.  The  Agency  is  proposing  to 
require  an  oral  90-day  study  in  one 
species  (rodent)  for  low  human 
exposure  uses  and  to  conditionally 
require  testing  in  a  second  species  (non¬ 
rodent).  For  low  human  exposure  uses, 
this  change  from  two  conditionally 
required  studies  to  one  required  and  one 
conditionally  required  study  would 
codify  current  practices. 

Often,  range-finding  studies  of  at  least 
90  days  are  needed  to  select  the 
appropriate  dose  levels  for  the  mouse 
carcinogenicity  study.  Thus,  90-day 
studies  are  often  performed  routinely  by 
most  investigators  prior  to  the  initiation 
of  the  carcinogenicity  study.  Often  the 
range-finding  studies  have  been 
submitted  to  the  Agency  for  review. 
Because  of  their  utility  in  determining 
the  dose  levels  in  the  mouse 
carcinogenicity  study,  in  the  test  notes, 
the  Agency  encourages  the  use  of  range¬ 
finding  studies  in  the  mouse. 

Additionally,  all  90-day  subchronic 
studies  in  the  rodent  can  be  designed  to 
simultaneously  fulfill  the  requirements 
of  the  90-day  neurotoxicity  study  by 
adding  separate  groups  of  animals  for 
testing.  Although  the  subchronic 
guidelines  include  the  measurement  of 
certain  neurological  endpoints,  they  do 
not  meet  the  requirement  for  a  90-day 
neurotoxicity  study.  ' 

G.  21 /28-day  Dermal  and  90-day 
Dermal  Testing  with  End-Use  Product 

Currently  in  part  161  there  is  a 
conditional  requirement  for  21-day 
and/or  90-day  dermal  toxicity  studies 
for  all  use  patterns.  The  Agency  is 
proposing  to  continue  to  conditionally 
require  21/28-day  and/or  90-day 
dermal  toxicity  studies  for  all 
antimicrobials.  As  determined  by  the 
Agency,  based  on  the  use  pattern, 
frequency  of  exposure,  and  magnitude 
of  exposure,  the  21/28  day  study  may 
provide  the  appropriate  information  for 
risk  assessment  purposes. 


Just  as  with  conventional  pesticides, 
the  Agency  is  proposing  to  require 
subchronic  dermal  testing  of  the  end- 
use  product  if  the  product  or  any 
component  of  the  product  may  increase 
dermal  absorption  of  the  active 
ingredient(s)  or  could  potentiate  toxic  or 
pharmacologic  effects.  Testing  of  an 
end-use  (formulated)  product  in  either 
of  these  studies  has  nol  been  routinely 
required  and  therefore  would  be  a  new 
testing  requirement  for  antimicrobials. 

A  test  note  has  been  added  to  both  of 
these  existing  data  requirements  to 
describe  the  triggers  for  end-use  product 
testing. 

Currently,  end-use  products  are 
required  to  be  tested  for  acute  dermal 
toxicity  and  dermal  irritation.  Without 
additional  subchronic  testing  of  the  end- 
use  product,  risk  from  dermal  exposure 
to  an  end-use  product  may  be 
underestimated  for  those  products  that 
contain  an  inert  ingredient  that 
increases  the  dermal  absorption  of  the 
active  ingredient.  An  example  of  such 
an  inert  ingredient  would  be  dimethyl 
sulfoxide. 

H.  90-day  Dermal  and  90-day 
Inhalation  Testing  for  HVAC&-R  Uses 

Heating,  ventilation,  air  conditioning, 
and  refrigeration  systems  (collectively 
referred  to  as  HVAC&R)  refer  to  systems 
which  refrigerate,  exclusively  air 
condition,  or  exclusively  heat,  as  well  as 
those  in  which  one  system  provides 
both  heating  and  cooling.  HVAC&R 
systems  are. present  in  industrial, 
institutional,  commercial,  and 
residential  establishments,  and  include, 
but  are  not  limited  to:  air  ducts,  duct 
fittings,  duct  liners,  fans,  supply  ducts, 
return  ducts,  exhaust  ducts,  intakes, 
outlets,  louvers,  diffusers,  dampers, 
plenums,  outdoor  air  intakes,  air 
handling  units,  and  any  other  ductwork 
and  similar  components.  The  Agency  is 
concerned  with  potential  exposures  and 
risks  from  application  of  antimicrobial 
pesticide  products  used  to  treat  the 
surfaces  of  HVAC&’s  system 
components.  An  example  of  such 
treatment  would  be  use  of  an 
antimicrobial  as  part  of  air  duct 
cleaning. 

HVAC&R  is  a  unique  use  site  which 
must  be  specifically  identified  on  the 
label  of  the  antimicrobial  product.  The 
application  of  an  antimicrobial  product 
to  an  HVAC&R  system  represents  a  use 
pattern  substantially  different  from 
other  hard  surface  disinfection  or 
sanitizer  treatments.  Application  to 
HVAC&R  systems  may  require  that 
larger  volumes  of  the  antimicrobial  be 
applied  to  both  internal  and  external 
system  components  than  would 
typically  be  used  as  a  disinfection/ 


sanitizer  application  to  a  hard  surface 
such  as  a  desktop.  Thus,  there  is  a 
greater  potential  for  the  applicator  to  be 
exposed  to  large  amounts  of  pesticide. 

In  addition,  many  of  the  components  of 
HVAC&R  systems  are  typically 
inaccessible  and  could  create  unique 
exposure  scenarios  for  applicators.  Post¬ 
application  exposure  to  building 
occupants  is  also  a  concern.  When  the 
treated  system  resumes  operation,  the 
potential  exists  for  the  pesticide  to  be 
readily  spread  throughout  the  building. 

For  these  reasons,  the  Agency  is 
proposing  to  modify  the  requirement  for 
90-day  subchronic  studies  to  address 
HVAC&R  uses.  Specifically,  the  Agency 
is  proposing  to  replace  the  90-day  oral 
toxicity  test  with  two  90-day  toxicity 
tests,  one  by  the  dermal  route,  and  one 
by  the  inhalation  route.  These  are  the 
primary  routes  of  exposure  from 
HVAC&R  uses,  and  such  route-specific 
studies  are  intended  to  provide  the 
Agency  with  the  information  needed  to 
characterize  the  hazard  for  the  risk 
assessment  for  HVAC&R  uses  of 
antimicrobial  pesticides. 

I.  Chronic  Studies 

Currently  in  part  161  a  chronic 
toxicity  study  in  two  species  is  required 
for  all  food-uses  and  conditionally 
required  for  all  other  use  patterns. 

Today  the  Agency  is  proposing  to 
continue  this  existing  requirement  by 
requiring  a  chronic  study  in  the  rodent 
for  high  human  exposures  and 
conditionally  requiring  the  study  for 
low  human  exposures. 

In  its  final  rule  for  conventional 
pesticide  chemicals,  the  Agency 
eliminated  the  requirement  for  an  oral 
chronic  study  in  a  second,  non-rodent 
species,  usually  the  dog.  Similarly,  EPA 
is  proposing  to  eliminate  the  1-year  dog 
study  as  a  data  requirement  for 
antimicrobial  pesticides.  EPA’s 
reasoning  is  fully  explained  in  the  final 
rule  (Unit  X)  for  conventional  pesticides 
(Refs.  36,  37,  and  38).  For  antimicrobials 
EPA  would  adopt  the  same  criteria  (as 
set  out  in  the  applicable  test  note  to  the 
table  in  proposed  §  158.2230)  for  the 
rare  circumstances  when  a  1-year  dog 
study  might  be  required. 

/.  Carcinogenicity  Studies 

Currently  in  part  161  two 
carcinogenicity  studies  are  required  for 
all  food-uses  and  conditionally  required 
for  all  other  use  patterns.  Today  the 
Agency  is  proposing  to  continue  this 
existing  requirement  by  requiring 
carcinogenicity  studies  in  two  species 
for  high  human  exposures  and 
conditionally  requiring  the  studies  for 
low  human  exposures. 
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K.  Prenatal  Developmental  Toxicity 

The  Agency  proposes  to  require  two 
oral  prenatal  developmental  toxicity 
studies  (one  in  rodents  and  one  in  a 
non-rodent  species)  to  support  the 
registration  of  every  antimicrobial 
pesticide  product.  This  not  only  codifies 
the  Agency’s  current  practices,  but  also 
harmonizes  the  requirements  for 
antimicrobials  with  those  of 
conventional  pesticides. 

The  Agency  encourages  applicants  for 
registration  to  consider  the  use  of 
combined  study  protocols  in  satisfying 
this  requirement.  A  prenatal 
developmental  toxicity  study  segment 
could  be  added  to  a  two-generation 
reproduction  study  in  rodents.  By 
combining  protocols,  a  single  study 
could  satisfy  the  requirement  for  both 
prenatal  developmental  and 
reproductive  toxicity  in  the  rodent. 

While  it  is  recognized  that  the  cost  of 
the  reproduction  study  would  increase 
somewhat  due  to  the  additional  work 
scope,  the  total  cost  of  the  combined 
study  would  be  substantially  less  than 
that  incurred  by  conducting  the  two 
studies  separately.  Moreover,  a 
combined  reproduction/ developmental 
protocol  should  not  require  the  use  of 
additional  animals  and  would  increase 
the  efficient  utilization  of  the  animals 
being  studied.  The  second  required 
prenatal  developmental  toxicity  study 
in  the  non-rodent  would  then  be 
performed  separately. 

The  Agency  may  require  an  additional 
prenatal  developmental  study  by 
another  route  of  exposure  (usually 
dermal)  if  there  is  evidence  of 
developmental  toxicity  in  any  of  the 
available  studies  and  the  other  route  of 
exposure  is,  in  the  Agency’s  judgment, 
a  significant  route  of  exposure  (Refs.  3, 
18,  and  35).  Submission  of  such  a  study 
is  an  infrequent  occurrence:  only  one 
dermal  prenatal  developmental  toxicity 
study  has  been  submitted  for  an 
antimicrobial. 

L.  Reproduction 

The  Agency  proposes  to  require  a 
reproductive  toxicity  study  to  support 
the  registration  of  every  antimicrobial 
pesticide  product.  This  codifies  the 
Agency’s  current  practices. 

For  many  years,  for  nonfood-uses,  the 
Agency  did  not  require  a  reproductive 
toxicity  study  for  low  human  exposure 
antimicrobials.  However,  in  1997,  it  was 
suggested  that,  without  a  reproductive 
toxicity  study,  the  Agency  could  be 
missing  reproductive  risks  of  concern. 
For  example,  the  Pest  Management 
Regulatory  Agency  (PMRA)  of  Canada, 
presented  the  results  of  a  retrospective 
analysis  during  the  public  comment 


portion  of  the  FIFRA  SAP  in  June  1997 
(Ref.  13).  Although  the  SAP  did  not 
comment  on  this  analysis,  the  Agency 
determined  that  a  reproductive  toxicity 
study  would  ensure  that  it  did  not  miss 
potential  reproductive  risks  of  concern. 

In  making  the  safety  finding  under 
FFDCA,  the  Agency  is  required  to 
consider  the  special  susceptibility/ 
sensitivity  of  infants  and  children  to 
pesticide  chemical  residues.  EPA  cannot 
adequately  characterize  the 
susceptibility  of  infants  and  children 
without  a  reproduction  and  fertility 
effects  study  that  assesses  the 
occurrence  of  biologically  adverse 
effects  on  the  male  and  female 
reproductive  system,  as  well  as  on  the 
developing  organisms  from  exposure 
prior  to  conception  (either  parent), 
during  prenatal  development,  or  post- 
natally  in  the  offspring  up  to  the  time 
of  sexual  maturation.  Thus,  to  make  the 
safety  finding  requires  reproduction 
testing,  since  reproductive  toxicity 
testing  endpoints  are  not  adequately 
assessed  in  the  other  required  toxicity 
studies.  Therefore,  these  other  studies 
do  not  provide  adequate  “triggers” 
which  would  indicate  the  potential  for 
reproductive  toxicity. 

Today’s  proposal  harmonizes  the 
requirements  for  antimicrobials  with 
those  of  conventional  pesticides.  EPA 
has  been  requiring  a  reproductive 
toxicity  study  for  all  antimicrobials  for 
the  last  several  years. 

As  noted  in  Unit  VIII. K.  of  this 
preamble,  the  prenatal  developmental 
and  reproductive  toxicity  testing 
requirements  may  be  combined  in  a 
single  study.  If  the  applicant  does  not 
choose  this  option,  then  separate 
developmental  and  reproductive 
toxicity  studies  must  be  conducted. 

M.  Developmental  Neurotoxicity  (DNT) 

In  practice,  EPA  evaluates  each 
pesticide  using  all  available 
toxicological  information  that  might 
indicate  a  need  for  a  developmental 
neurotoxicity  study.  The  DNT  study  has 
been  required  on  a  case-by-case  basis  for 
certain  conventional  chemicals  for  food- 
use  and  nonfood-use  registrations  since 
1991. 

Just  as  with  conventional  pesticide 
chemicals,  the  Agency  is  now  proposing 
that  DNT  testing  be  conditionally 
required  for  all  antimicrobial  pesticides. 
This  would  be  a  new  requirement  for 
antimicrobial  pesticides.  The  study  is 
triggered  based  upon  a  weight-of- 
evidence  evaluation  of  the  toxicological 
database.  The  criteria  involved  in  this 
weight-of-evidence  evaluation  are  the 
same  as  those  for  conventional  pesticide 
chemicals  and  are  presented  below: 


1.  The  antimicrobial  pesticide  causes 
treatment-related  neurological  effects  in 
adult  animal  studies,  such  as: 

•  Clinical  signs  of  neurotoxicity. 

•  Neuropathology. 

•  Functional  or  behavioral  effects. 

2.  The  antimicrobial  pesticide  causes 
treatment-related  neurological  effects  in 
developing  animals,  following  pre-  or 
post-natal  exposure  such  as: 

•  Nervous  system  malformations  or 
neuropathy. 

•  Brain  weight  changes  in  offspring. 

•  Functional  or  behavioral  changes  in 
the  offspring. 

3.  The  antimicrobial  pesticide  elicits 
a  causative  association  between 
exposures  and  adverse  neurological 
effects  in  human  epidemiological 
studies. 

4.  The  antimicrobial  pesticide  evokes 
a  mechanism  that  is  associated  with 
adverse  effects  on  the  development  of 
the  nervous  system,  such  as: 

•  SAR  relationship  to  known 
neurotoxicants. 

•  Altered  neuroreceptor  or 
neurotransmitter  responses. 

EPA  proposes  the  addition  of  the 
developmental  neurotoxicity  study  to 
the  toxicology  testing  requirements  as  a 
conditional  requirement.  The  two 
required  developmental  toxicity  studies 
do  not  include  an  in-depth  assessment 
of  the  development  of  the  nervous 
system  and  therefore  do  not  provide  the 
same  information  as  the  DNT.  In 
implementing  this  conditional 
requirement,  applicants  are  encouraged 
to  apply  what  is  known  about  the 
chemical  and  its  toxicity  to  develop  a 
rational,  science-based  approach  to  this 
testing. 

N.  Mutagenicity 

Mutagenicity  testing  is  required  in 
part  161;  however,  just  as  with 
conventional  pesticide  chemicals,  the 
Agency  is  proposing  to  change  the 
specific  types  of  tests  to  be  performed  to 
satisfy  the  mutagenicity  testing 
requirement  (Refs.  4  and  26).  A  battery 
of  mutagenicity  tests  is  currently 
required  in  part  161  to  assess  the 
potential  of  the  test  chemical  to 
adversely  affect  the  genetic  material  in 
the  cell  and  subsequently  serve  as  part 
of  the  Agency’s  weight-of-evidence 
approach  for  classifying  potential 
human  carcinogens.  Mutagenicity  data 
are  also  used  to  evaluate  potential 
heritable  effects  in  humans. 
Mutagenicity  testing  would  no  longer  be 
subdivided  into  the  categories  of  gene 
mutation,  structural  chromosomal 
aberrations,  and  other  genotoxic  effects, 
with  selection  from  a  wide  range  of 
mutagenicity  tests  satisfying  these 
categories. 
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For  conventional  pesticides,  the 
Agency  requires  in  §  158.500  an  initial 
battery  for  mutagenicity  testing  that 
consists  of  a  bacterial  reverse  mutation 
assay  with  Salmonella  typhimurium 
and  Escherichia  coli,  an  assay  with 
mammalian  cells  in  culture,  and  an  in 
vivo  cytogenetics  assay.  The  Agency  has 
selected  the  bacterial  assay  because  it  is 
a  primary  test  for  detecting  intrinsic 
mutagenicity  of  many  classes  of 
biologically  active  chemicals.  The 
genetics  of  each  test  strain  of 
Salmonella  and  select  strains  of  E.  coli 
have  been  well-validated,  and  the  assay 
is  easy  to  perform,  is  used  routinely 
throughout  the  world,  and  has  an 
extensive  data  base  of  tested  chemicals. 
The  mammalian  cells  in  culture  assay 
will  detect  a  wider  spectrum  of  possible 
genetic  endpoints  not  assayed  in  the 
bacterial  test.  The  in  vivo  cytogenetics 
assay  provides  an  important 
examination  of  the  potential  effect  a  test 
compound  may  have  on  an  intact 
mammalian  system.  Data  from  this 
study  provide  information  on  in  vivo 
metabolism,  repair  capabilities, 
pharmacokinetic  factors  (e.g.,  biological 
half-life,  absorption,  distribution, 
excretion)  and  target  organ/tissue 
effects. 

EPA  is  proposing  to  modify  the 
requirement  for  a  bacterial  reverse 
mutation  assay  conducted  with 
Salmonella  typhimurium  and 
Escherichia  coli.  For  antimicrobials,  it  is 
not  always  practical  to  test 
antimicrobials  for  mutagenicity  in 
bacterial  test  systems  such  as  the 
bacterial  reverse  mutation  assay.  Most 
antimicrobial  pesticides  are  toxic  to 
bacteria,  and  therefore  can  only  be 
tested  at  very  low  doses  in  bacterial 
assays.  This  means  that,  for 
antimicrobials,  negative  results  in 
studies  done  in  bacterial  test  systems  do 
not  necessarily  demonstrate  non¬ 
mutagenicity.  Given  this  limitation  of 
bacterial  reverse  mutation  assays  such 
as  the  Ames  test,  EPA  must  carefully 
review  Ames  studies  conducted  using 
antimicrobials.  Cytotoxicity  and  the  test 
levels  used  in  the  study  are  critical 
factors  to  consider  when  determining  if 
the  results  of  an  Ames  test  is  acceptable 
or  not,  that  is,  whether  the  test  fulfills 
the  data  requirement.  However,  the 
Agency  has  previously  accepted  Ames 
tests  for  antimicrobials  after  review  and 
evaluation  indicates  the  validity  of  the 
results.  If  the  results  of  the  Ames  tests 
are  not  valid,  then  the  applicant  would 
need  to  discuss  other  mutagenicity 
testing  with  the  Agency,  such  as  a 
forward  mutation  assay  conducted  using 
mouse  lymphoma  L5178Y  cells.  The  test 
notes  to  the  proposed  mutagenicity 
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requirements  have  been  modified 
accordingly. 

Since  there  are  many  different 
mutagenicity  tests  available  besides 
those  in  the  initial  battery,  other  types 
of  testing  may  have  been  performed  in 
the  course  of  product  research  and 
development.  In  addition  to  the  initial 
battery,  data  from  such  mutagenicity 
tests  must  be  submitted  to  the  Agency, 
along  with  a  reference  list  of  all  studies 
and  papers  known  to  the  applicant 
concerning  the  mutagenicity  of  the  test 
chemical.  Having  this  information  at  the 
beginning  of  a  mutagenicity  assessment 
will  greatly  facilitate  EPA’s  effort  to 
provide  a  more  accurate  assessment  of 
the  mutagenicity  of  the  antimicrobial 
pesticide  in  question. 

O.  Immunotoxicity 

Just  as  with  conventional  pesticide 
chemicals,  the  Agency  proposes  to 
require  immunotoxicity  testing  for  all 
antimicrobial  pesticides.  This  would  be 
a  new  data  requirement. 

Immunotoxicity  testing  is  necessary  to 
evaluate  the  potential  of  a  chemical  to 
produce  adverse  effects  on  the  immune 
system.  Immune  system  suppression  has 
been  associated  with  increased 
incidences  of  infections  and  neoplasia 
(abnormal  and  uncontrolled  cell 
growth).  In  1993,  the  National  Research 
Council  reviewed  the  technical 
literature  and  found  that  some 
pesticides  are  immunosuppressive  (Ref. 
19). 

Because  the  immune  system  is  highly 
complex,  studies  not  specifically 
conducted  to  assess  immunotoxic 
function  are  inadequate  to  characterize 
a  pesticide’s  potential  immunotoxicity, 
even  if  some  tissues  subject  to 
immunotoxic  insult  are  examined. 

While  data  from  hematology,  lymphoid 
organ  weights,  and  histopathology  of 
routine  chronic  or  subchronic  toxicity 
studies  may  offer  useful  information  on 
potential  immunotoxic  effects,  these 
endpoints  alone  are  insufficient  to 
predict  effects  on  immunotoxic  function 
(Refs.  15  and  16).  Therefore,  the  Agency 
is  proposing  to  require  functional 
immunotoxicity  testing  along  with  the 
data  from  immunotoxicity  endpoints  in 
other  studies  to  predict  the  potential 
risk  of  pesticides  on  the  immune  system 
more  accurately. 

P.  Metabolism  and  Pharmacokinetics 

Currently  in  part  161  a  metabolism 
study  is  required  for  all  food-uses  and 
conditionally  required  for  all  other  use 
patterns.  Today  the  Agency  is  proposing 
to  continue  this  existing  requirement  by 
requiring  a  metabolism  and 
pharmacokinetics  study  for  high  human 
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exposures  and  conditionally  requiring 
the  study  for  low  human  exposures. 

Q.  Companion  Animal  Safety 

Currently  in  part  161  a  domestic 
animal  safety  study  is  conditionally 
required.  According  to  the  test  note  in 
§  161.340  this  study  would  be  required 
on  a  case-by-case  basis.  Today  the 
Agency  is  proposing  to  continue  this 
existing  requirement  by  conditionally 
requiring  the  study  for  all  antimicrobial 
use  patterns.  The  test  note  specifies  that 
the  study  would  be  triggered  if  the 
product’s  use  would  result  in  exposure 
to  domestic  animals. 

R.  Dermal  Penetration 

Currently  in  part  161  a  dermal 
penetration  study  is  conditionally 
required  for  all  antimicrobial  use 
patterns.  Today  the  Agency  is  proposing 
to  continue  this  existing  requirement  by 
conditionally  requiring  a  dermal 
penetration  study  for  all  antimicrobial 
use  patterns. 

IX.  Handler  and  Post- Application 
Exposure  Data  Requirements 

A.  General 

Exposure  data  are  used  in  the 
evaluation  of  the  exposures  to  persons 
in  occupational  and  non-occupational 
settings  (§  158.2260  and  §  158.2270).  For 
antimicrobials  this  includes  residential, 
commercial  and  industrial,  institutional, 
agricultural  premises,  and  recreational 
sites.  Data  include  dermal,  inhalation, 
and  non-dietary  oral  exposures. 

Most  past  exposure  research  with 
antimicrobial  products  has  studied 
either  handler  exposure  (i.e.,  exposure 
of  people  who  mix,  load,  or  apply 
antimicrobial  pesticides  in  the  course  of 
the  application  process  or  through  other 
work-related  tasks)  or  post-application 
exposure  of  people  to  residues  of 
antimicrobial  pesticides  after 
application,  in  treated  areas  or  on 
treated  surfaces. 

Handler  exposure  research  may 
measure  exposure  to  undiluted 
antimicrobial  products  as  the  products 
are  mixed  for  application,  or  it  may 
measure  exposure  to  antimicrobial 
products  diluted  for  use.  Antimicrobial 
pesticide  applicators  may  be  industrial 
or  other  workers,  professional 
applicators,  or  consumers  using  the 
product  in  or  around  their  homes. 

EPA  considers  handler  exposure  data 
essential  for  fulfilling  its  mandate  to 
protect  human  health  from  pesticide 
risk,  including  aggregate  and  cumulative 
risk,  and  is  therefore  proposing  to 
require  handler  exposure  studies  for  all 
antimicrobial  products,  when  the 
toxicity  and  exposure  criteria  are 
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triggered.  Codifying  this  requirement 
would  assist  applicants  for  registration 
of  antimicrobial  pesticides  to  determine 
which  studies  are  required  and  then  to 
design  and  conduct  acceptable  studies 
measuring  handler  exposure. 

Post-application  exposure  research 
measures  exposures  of  people  to 
residues  of  antimicrobial  pesticides  after 
their  use  or  application,  and  thus  does 
not  involve  the  direct  exposure  that 
occurs  during  use.  Of  particular  concern 
to  EPA  is  the  potential  exposure  of 
infants  and  children  to  post-application 
residues  of  products  used  in  and  around 
homes,  daycare  centers,  or  schools. 

The  data  requirements  proposed  here 
are  based  on  the  Agency’s  current 
practice  of  requiring  exposure  data 
when  certain  toxicity  and  exposure 
criteria  are  met.  These  criteria  are 
described  in  proposed  §  158.2260  and 
§  158.2270.  Today’s  proposal  seeks  to 
harmonize  the  exposure  requirements 
for  antimicrobials  with  those  of 
conventional  pesticides.  The  applicator 
(handler)  exposure  data  requirements 
are  the  same  as  those  codified  for 
conventional  pesticides.  The  post¬ 
application  data  requirements  are  the 
same  as  conventionals,  with  the 
exception  of  one  study  (Dislodgeable 
Foliar  Residue  and  Turf  Transferable 
<  Residues)  that  is  not  needed  for 
antimicrobials. 

The  proposed  requirement  of  such 
data  for  antimicrobial  products  when 
the  toxicity  and  exposure  criteria  are 
triggered  would  allow  the  Agency  to 
conduct  more  thorough  exposure 
assessments  for  residential  as  well  as 
occupational  sites,  and  to  cover  all  use 
and  exposure  scenarios  for  such  sites. 
EPA  presented  the  need  for  additional 
handler  exposure  data  to  the  SAP  in 
January  2007  (Ref.  39)  and  to  the  Human 
Studies  Review  Board  (HSRB)  in  April 
2007  (Ref.  40).  Both  groups  agreed  that 
additional  data  are  warranted. 

Research  undertaken  to  address  the 
proposed  handler  and  post-application 
data  requirements  may  involve 
intentional  exposure  of  human  subjects 
as  those  terms  are  defined  in  EPA’s 
rules  at  40  CFR  26.1102,  and  if  they  do, 
protocols  and  supporting 
documentation  as  specified  in  that  rule 
must  be  submitted  for  review  by  EPA 
and  the  HSRB  before  any  subjects  are 
enrolled  in  the  research.  If  research 
involving  intentional  exposure  of 
human  subjects  is  initiated  without 
EPA’s  prior  review,  the  resulting  data 
will  not  be  accepted  in  support  of 
registration.  Parties  who  are  unsure 
whether  proposed  research  involves 
intentional  exposure  are  encouraged  to 
consult  with  EPA  before  proceeding 
with  the  research. 


B.  Use  of  Surrogate  Data 

To  support  registration  of  an 
antimicrobial  pesticide  product, 
according  to  the  proposed  tables  in 
§  158.2260  and  §  158.2270,  applicants 
would  generate  needed  exposure  data 
with  a  typical  end-use  product. 

However,  the  Agency  recognizes  the 
need  to  minimize  the  economic  burden 
of  generating  data  to  meet  human 
exposure  data  requirements  while 
obtaining  sufficient  data  and 
information  for  exposure  and  risk 
assessments.  Whenever  appropriate, 
surrogate  data  may  be  used  for  the 
assessment  of  antimicrobial  pesticides. 
The  Agency  is  currently  working  with 
several  industry  Task  Forces  that  are 
generating  exposure  monitoring  data 
that  may  be  able  to  be  used  as  surrogate 
data  sources.  The  Antimicrobial 
Exposure  Assessment  Task  Force 
(AEATF-II)  is  developing  handler 
exposure  data  for  antimicrobial 
applications  (such  as  mopping,  wiping, 
aerosol  sprays,  painting,  etc.).  Task 
Force  members  can  consider  using  this 
surrogate  data,  if  determined  by  the 
Agency  to  be  suitable,  to  assess 
antimicrobial  handler  risk  instead  of 
generating  their  own  data.  If  surrogate 
data  are  inadequate  for  the  Agency  to 
adequately  predict  likely  exposures  and 
the  resultant  risks,  then  applicants 
would  need  to  submit  chemical-specific 
and/or  product-specific  data. 

C.  Handler  Exposure 

The  Agency  proposes  to  require  data 
addressing  handler  exposure  for 
antimicrobials  when  the  toxicity  and 
exposure  criteria  are  triggered.  As 
discussed  in  Unit  IX. A.,  this  not  only 
codifies  the  Agency’s  current  practices, 
but  also  harmonizes  the  requirements 
for  antimicrobials  with  those  of 
conventional  pesticides.  EPA  now 
proposes  to  codify  these  requirements  in 
proposed  §  158.2260  and  set  out 
explicitly  in  §  158.2260(b)  the  triggers 
describing  the  circumstances  under 
which  such  data  must  be  submitted. 

For  handler  exposure,  the  proposed 
data  requirements  are  as  follows: 

1.  Dermal  exposure  studies.  EPA 
proposes  to  require  data  for  both 
outdoor  and  indoor  dermal  exposures  to 
estimate  the  dermal  exposure  to  persons 
directly  handling  pesticides.  The 
number  of  exposure  studies  that  may  be 
required  depends  on  the  variety  of  use 
sites,  their  similarities,  and  whether  the 
uses  are  indoor.or  outdoor.  In  the 
absence  of  surrogate  data,  generally,  the 
selection  of  the  appropriate  testing 
site(s)  is  based  on  the  exposure  sites 
with  the  highest  potential  for  exposure. 
Generally,  this  is  determined  based  on 


the  label  uses  and  use  rates. 

Consultation  with  the  Agency  is 
recommended  for  determining  the 
appropriate  use  site(s)  for  testing. 

Studies  of  dermal  exposure  are  often 
designed  to  concurrently  measure 
Inhalation  exposure. 

2.  Inhalation  exposure  studies.  Just  as 
with  the  dermal  exposure  studies,  EPA 
proposes  to  require  data  for  both 
outdoor  and  indoor  inhalation  exposure 
studies.  In  the  absence  of  surrogate  data, 
generally,  the  selection  of  the 
appropriate  testing  «ite(s)  is  based  on 
the  exposure  sites  with  the  highest 
potential  for  exposure.  For  inhalation 
exposure  studies,  the  use  sites  with  the 
potential  for  the  highest  exposure  are 
almost  always  indoors.  Based  on  its 
experience,  the  Agency  believes 
potential  exposure  is  highest  indoors 
because  the  pesticide  is  confined  in  a 
closed  area  and  therefore  is  less  likely 
to  be  rapidly  diffused  or  dispersed.  This 
means  that  if  the  application  rates  are 
the  same  for  an  indoor  scenario  and  an 
outdoor  scenario,  then  the  Agency  may 
require  only  the  indoor  inhalation 
study,  as  that  would  have  the  highest 
potential  exposure.  Consultation  with 
the  Agency  is  recommended  for 
determining  the  appropriate  use  site(s) 
for  testing.  Studies  of  inhalation 
exposure  are  often  designed  to 
concurrently  measure  dermal  exposure. 

3.  Biological  monitoring.  Biological 
monitoring  is  the  only  type  of  applicator 
exposure  study  proposed  as  a 
conditional  requirement.  Data  from 
biological  monitoring  studies  provide 
the  Agency  with  estimates  of  the 
internal  dose  or  amount  of  a  pesticide 
in  the  body.  EPA  proposes  to  allow  the 
submission  of  biological  monitoring 
data  in  addition  to,  or  in  lieu  of,  dermal 
or  inhalation  exposure  data,  provided 
the  human  pharmacokinetics  of  the 
pesticide  residue  is  sufficiently 
understood  to  permit  the  back 
calculation  to  determine  the  total 
internal  dose,  and  providing  further  that 
there  are  adequate  analytical  methods 
available.  Biological  monitoring  offers 
the  advantage  of  assessing  the  internal 
dose,  as  opposed  to  the  exposure  or 
amount  of  chemical  coming  in  contact 
with  the  surface  of  the  skin  or  available 
for  inhalation  in  the  lungs  as  measured 
using  passive  dosimetry  techniques. 
Because  biological  monitoring  is 
necessarily  specific  to  the  material 
tested,  generally  it  cannot  be  conducted 
using  a  surrogate  chemical. 

4.  Data  reporting  and  calculations. 
EPA  proposes  to  require  applicants  to 
submit  data  reporting  and  calculation 
information  whenever  applicator 
exposure  data  are  submitted.  These  data 
are  needed  by  Agency  scientists  for  an 
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appropriate  level  of  review  and 
evaluation,  and  offer  a  submission 
format  that  the  Agency  has  found 
useful.  This  information  is  important 
because  it  allows  EPA  to  assess  the 
quality  and  validity  of  the  exposure 
study  and  thus  the  accuracy  of  the 
estimates  and  resultant  exposure 
calculations  derived  from  that  study. 

The  types  of  information  that  would  be 
included  under  this  data  requirement 
include: 

•  The  chemical  formulas  used  in  the 
calculations. 

•  The  data  used  in  the  calculations, 
including  the  raw  data  manipulation/ 
correction  used  in  order  to  calculate 
limits  of  detection/limits  of 
quantification. 

•  The  statistical  analyses  required. 

•  The  quality  control  data  for  lab/field 
recovery  and  storage  stability. 

•  The  actual  calculations. 

Included  within  the  data  reporting 

and  calculations  requirement  would  be 
information  on  the  ethical  conduct  of 
the  research.  EPA  regulations  at  40  CFR 
26.1303  require  that  the  ethical  conduct 
of  all  research  involving  human  subjects 
be  fully  documented  at  the  time  of 
Submission  of  the.  data  resulting  from 
the  research.  This  requirement  will 
apply  to  all  exposure  studies  involving 
human  subjects  submitted  to  EPA  under 
the  pesticide  laws,  without  regard  to 
whether  the  research  involves 
intentional  exposure.  Data  from 
exposure  studies  not  accompanied  by 
the  required  documentation  of  ethical 
conduct  will  not  be  accepted  for  review. 

5.  Product  use  information.  EPA  is 
proposing  to  require  product  use 
information  for  both  occupational  and 
residential  use  patterns.  Product  use 
information  assists  EPA  to  more 
accurately  assess  pesticide  exposure  to 
applicators  by  describing  how  the 
pesticide  is  actually  used  and  applied. 
EPA  requires  this  information  because 
differences  in  use  can  translate  to 
significant  differences  in  exposure,  and 
thus  in  risk.  For  applicator  exposure, 
use  information  may  include,  but  is  not 
limited  to,  who  applies  the 
antimicrobial  pesticide,  the  use  sites, 
site  locations,  use  directions, 
application  rates  and  frequencies, 
application  equipment  and  methods, 
protective  equipment  used,  protective 
clothing  worn,  and  other  information 
that  will  determine  exposure  to 
antimicrobial  pesticide  handlers. 

The  Agency  acknowledges  that  the 
guideline  for  applicator  product  use 
information  has  not  yet  been  finalized. 
However,  the  guideline  for  applicator 
product  use  information  should  be 
substantially  similar  to  the  one  for  post¬ 
application.  The  guideline  for  post¬ 


application  product  use  information 
was  presented  to  the  FIFRA  Science 
Advisory  Panel  (SAP)  in  March  1998. 
(The  draft  guideline  is  available  at 
http://www.epa.gov/scipoly/sap/ 
meetings/1998/march/contents.htm.) 

The  Agency  will  finalize  both 
guidelines  before  publishing  a  final  rule 
establishing  antimicrobial  data 
requirements. 

D.  Post-Application  Exposure 

The  current  data  requirements  for 
post-application  exposure  in  §  161.390 
are  focused  on  reentry  to  treated  areas 
by  agricultural  workers.  Since  the 
promulgation  of  these  requirements  in 
1984,  the  Agency  has  become 
increasingly  concerned  about  post¬ 
application  risks  to  persons  in 
occupational  settings  other  than 
conventional  food,  feed,  and  fiber  crop 
agriculture.  The  Agency  is  now 
proposing  to  require  post-application 
exposure  data  for  other  settings  where 
people  may  be  exposed,  regardless  of 
whether  they  are  on-the-job  or 
bystanders.  Under  current  practice, 
post-application  exposure  data  are 
generally  required  for  occupational  and 
residential  settings  on  a  case-by-case 
basis  when  specific  toxicity  and 
exposure  criteria  have  been  met. 
Moreover,  FFDCA  mandates  that  EPA 
perform  additional  scientific  analyses 
which  before  1996  had  not  been  a 
routine  part  of  the  Agency’s  risk 
assessment  process,  including  the 
assessment  of  aggregate  exposures  from 
multiple  pathways  including  dietary 
and  non-dietary  routes  of  exposure. 

The  Agency  proposes  to  require  data 
addressing  post-application  exposure 
for  antimicrobials  when  the  toxicity  and 
exposure  criteria  are  triggered.  Two  new 
exposure  data  requirements  (soil  residue 
dissipation  and  non-dietary  ingestion 
exposure)  are  today  proposed  for 
antimicrobials.  As  discussed  in  Unit 
IX. A.,  this  not  only  codifies  the 
Agency’s  current  practices,  but  also 
harmonizes  the  requirements  for 
antimicrobials  with  those  of 
conventional  pesticides.  EPA  now 
proposes  to  codify  these  requirements  in 
proposed  §  158.2270  and  set  out 
explicitly  in  §  158.2270(b)  the  triggers 
describing  the  circumstances  under 
which  such  data  must  be  submitted. 

For  post-application  exposure,  the 
proposed  data  requirements  are  as 
follows: 

1.  Soil  residue  dissipation.  These  data 
are  needed  to  characterize  exposures  to 
residues  of  antimicrobials,  and  most 
particularly  wood  preservatives,  that 
occur  through  contact  with  outdoor 
soils.  This  information  is  critical  for  7 
assessing  risks  to  children  who  play 


around  and  are  in  contact  with  treated 
wood  structures  such  as  decks,  play 
sets,  and  gazebos,  and  the  surrounding 
soils.  This  would  be  a  new  data 
requirement  for  antimicrobials. 

Protocols  must  be  approved  by  the 
Agency  prior  to  the  initiation  of  the 
study.  Details  for  developing  protocols 
are  available  from  the  Agency. 

2.  Indoor  surface  residue  dissipation. 
The  Agency  proposes  to  require  the 
indoor  surface  residue  dissipation  study 
(sometimes  known  as  a  surface  wipe 
sampling  study).  This  study  supplies 
information  on  residue  dissipation  from 
treated  areas  and  articles  such  as 
carpets,  hardwood  floors,  and  counter 
tops,  after  antimicrobial  pesticides  have 
been  used.  It  is  also  used  to  determine 
residue  dissipation  from  decks  and 
other  structures  manufactured  from 
treated  wood. 

These  data  would  quantify  residue 
loads  and  characterize  the  dissipation 
rate  (i.e.,  how  fast  pesticide  residues 
disperse  over  time  following 
application)  of  antimicrobial  pesticides 
on  indoor  surfaces.  The  Agency  could 
then  assess  the  magnitude  and  duration 
of  human  exposure  to  antimicrobials 
present  as  surface  residues.  Without 
such  data,  the  Agency  has  no  precise 
means  of  calculating  human  exposures 
to  such  substances  from  contacting 
surfaces  over  time.  This  requirement 
would  not  apply  to  uses  that  are  not 
surface  treatments,  e.g.,  aquatic  areas, 
swimming  pools,  antifoulant  coatings 
and  paints. 

The  draft  guideline  for  indoor  surface 
residue  dissipation  is  available  at  http:// 
\\nv\v. epa.gov/scipoly/sap/meetings/ 

1 998/march/contents.htm.  This  draft 
guideline  was  externally  peer-reviewed 
before  presentation  to  the  SAP  in  1998. 
An  examination  of  the  FIFRA  SAP 
website  since  1998  to  the  present  will 
show  many  presentations  to  the  SAP  on 
assessing  occupational  and  residential 
exposures.  Science  has  evolved  in  this 
area. 

EPA  notes  that  it  has  reviewed  and 
accepted  many  studies,  on  a  case-by- 
case  basis,  that  were  not  conducted  in 
accordance  with  current  guidelines,  but 
which  serve  its  needs  and  provide 
suitable  information  for  risk  assessment 
purposes.  The  guidelines  themselves  do 
not  impose  mandatory  requirements. 
Instead,  they  present  recognized 
standards  for  conducting  acceptable 
tests,  guidance  on  evaluating  and 
reporting  data,  definition  of  terms,  and 
suggested  study  protocols.  The  draft 
guideline,  therefore,  serves  as  a  starting 
point  for  pre-protocol  submission 
meetings  where  the  Agency’s  scientists 
can  provide  guidance  to  registrants  or 
task  forces  on  aspects  of  study  design. 
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The  Agency’s  scientists  are  always 
willing  to  work  with  individual 
registrants  to  develop  study  designs  to 
fulfill  data  requirements.  The  Agency 
will  finalize  this  guideline  before 
publishing  a  final  rule  establishing 
antimicrobial  data  requirements. 

For  wood  preservatives,  EPA  has 
worked  with  the  Consumer  Product 
Safety  Commission  (CPSC)  to  develop 
methodologies  for  conducting  surface 
wipe  sampling  studies  on  wood. 
Protocols  for  wood  preservative  treated 
surface  wipe  sampling  studies  must  be 
approved  by  the  Agency  prior  to  the 
initiation  of  the  study.  Details  for 
developing  protocols  are  available  from 
the  Agency. 

3.  Dermal  exposure.  EPA  proposes  to 
require  dermal  exposure  data  for  both 
outdoor  and  indoor  dermal  exposures  to 
estimate  the  dermal  exposure  to  persons 
exposed  after  the  pesticide  application 
has  been  completed.  The  discussion  in 
Unit  IX.C.  of  this  preamble  for  handler 
dermal  studies  is  also  applicable  to 
post-application  exposures. 

4.  Inhalation  exposure.  EPA  proposes 
to  require  inhalation  exposure  data  for 
both  outdoor  and  indoor  inhalation 
exposures  to  estimate  the  inhalation 
exposure  to  persons  exposed  after  the 
pesticide  application  has  been 
completed.  The  discussion  in  Unit  IX.C. 
of  this  preamble  for  handler  inhalation 
studies  is  also  applicable  to  post¬ 
application  exposures. 

5.  Biological  monitoring.  A 
conditional  requirement  for  biological 
monitoring  data  was  discussed  in  Unit 
IX.C.  That  discussion  is  also  applicable 
to  the  proposed  conditional  requirement 
for  biological  monitoring  for  post¬ 
application  exposure  which  codifies  the 
Agency’s  current  practices. 

6.  Product  use  information.  EPA 
proposes  to  require  product  use 
information  for  all  antimicrobials.  Such 
information  has  been  routinely 
submitted  to  EPA  by  applicants  and  is 
now  being  codified  as  a  separate  and 
distinct  requirement.  For  post¬ 
application  exposure,  required  product 
use  information  includes  information  on 
reapplication  rates  and  frequencies, 
post-application  entry  restrictions,  re¬ 
entry  intervals,  rinsing  and  other 
residue  removal  practices,  and  other  use 
data  relevant  to  exposure  after 
application.  The  draft  guideline  for 
post-application  product  use 
information  is  available  at  http:// 
www.epa.gov/scipoIy/sap/meetings/ 
1998/march/contents.htm.  The  Agency 
will  finalize  this  guideline  before 
promulgating  a  final  rule  establishing 
antimicrobial  data  requirements. 

7.  Description  of  human  activity.  For 
post-application  exposure  the  Agency  is 


proposing  to  require  a  description  of 
human  activities.  Information  on  those 
persons  who  may  enter  treated  areas 
after  the  application  is  complete  has 
been  routinely  submitted  to  EPA  by 
applicants  and  is  now  being  codified  as 
a  separate  and  distinct  requirement 

These  data  will  allow  for  a  more 
accurate  evaluation  of  the  exposure 
potential  associated  with  use  of  an 
antimicrobial  pesticide.  The  description 
of  human  activity  data  would  define  the 
activity  patterns  that  affect  exposures 
(e.g.,  defining  the  exposed  populations 
in  commercial/institutional  and 
residential  settings,  the  application 
sites,  site-specific  information  on 
exposure  time  per  activity,  type  of 
protective  clothing  worn,  and  any  other 
relevant  use  activity  data).  The 
description  of  human  activity 
information  would  be  used  with  the  use 
information  (both  application  and  post¬ 
application),  to  help  the  Agency 
determine  whether  the  exposure 
potential  for  humans  is  likely  to  be 
significant,  and  if  additional  data  will 
be  needed. 

8.  Data  reporting  and  calculations. 
EPA  proposes  to  require  applicants  to 
submit  data  reporting  and  calculation 
information  whenever  post-application 
exposure  data  are  submitted.  Such 
information  has  been  routinely 
submitted  to  EPA  by  applicants  as  part 
of  any  submission  of  exposure  data  and 
is  now  being  codified  as  a  separate  and 
distinct  requirement.  The  discussion  in 
Unit  IX.C.  of  this  preamble  for  handler 
data  reporting  and  calculations  is  also 
applicable  to  post-application 
exposures.  Note  in  particular  the 
discussion  of  the  requirement  at  40  CFR 
26.1303  for  full  documentation  of  the 
ethical  conduct  of  all  submitted 
research  involving  human  subjects, 
whether  or  not  they  were  intentionally 
exposed. 

9.  Non-dietary  ingestion  exposure. 

The  Agency  proposes  to  require  a  non¬ 
dietary  ingestion  exposure  study  for 
residential  types  of  exposures  only.  This 
study  is  not  required  for  occupational 
exposures  since  the  primary  concern  for 
adult  workers  is  exposure  via  the 
dermal  and  inhalation  routes.  This 
would  be  a  new  data  requirement  that 
evaluates  the  potential  oral  exposures  to 
humans,  particularly  children,  from 
antimicrobial  pesticide  residues  from 
sources  other  than  food. 

Note  that  EPA  regulations  at  40  CFR 
26.1203  prohibits,  without  exception, 
conduct  of  any  research  intended  for 
submission  to  EPA  under  the  pesticide 
laws  which  involves  intentional 
exposure  of  children  under  18.  Thus, 
any  study  of  potential  exposure  of 
children,  oral  or  by  any  other  pathway, 

i 


to  antimicrobial  pesticide  residues  must 
only  be  an  observational  study, 
involving  no  intentional  exposure  of 
children. 

Incidental  oral  exposure  via  hand-to- 
mouth,  object-to-mouth  and  direct 
mouthing/ingestion  is  an  important 
exposure  pathway  for  infants  and 
toddlers.  The  results  from  these  studies 
will  be  used  to  assess  the  risks 
associated  with  the  incidental  ingestion 
of  antimicrobial  pesticides  by  children 
following  antimicrobial  pesticide 
applications  in  residential  or  public 
settings,  or  exposure  to  treated  surfaces 
(e.g.,  carpets,  toys,  wood  structures). 

This  study  would  be  required  for  uses 
in  and  around  the  home,  daycare 
centers  and  schools. 

The  Agency  is  primarily  concerned 
with  non-dietary  exposures  immediately 
following  application  of  the 
antimicrobial  pesticide;  therefore, 
dissipation  studies  alone  would  not 
provide  the  information  needed  to 
assess  risks  from  non-dietary  ingestion. 
Information  such  as  frequency/duration 
of  hand-to-mouth  activities  and  surface 
area  mouthed  are  often  needed  as  input 
values  for  the  calculations  that  are 
performed  to  assess  non-dietary 
ingestion  exposure.  When  appropriate, 
EPA’s  Exposure  Factors  Handbooks  (see 
http://cfpub.epa.gov/ncea/cfm/ 
recordisplay.cfm?deid=20563)  can  be 
used  as  the  source  of  this  frequency/ 
duration  information.  However,  the  data 
in  these  Handbooks  cannot  replace 
chemical-specific  information  from 
studies  of  treated  articles/surfaces  that 
quantifies  the  amount  of  pesticide 
residue  on  such  surfaces. 

Non-dietary  ingestion  may  also  occur 
through  hand-to-mouth  or  object-to- 
mouth  transfer  of  antimicrobial 
pesticide  residues  during  activities 
performed  by  children  (e.g.,  crawling) 
that  put  them  in  close  proximity  with 
treated  surfaces.  Non-dietary  ingestion 
exposure  would  be  expected  in 
residential  or  public  (e.g.,  schools, 
daycare)  settings  following  exposures  to: 

•  Soils  in  contact  with,  or  adjacent  to, 
preservative-treated  wood  structures 
such  as  play  structures. 

•  Outdoor  surfaces  such  as  decks. 

•  Indoor  surfaces  such  as 
antimicrobial  pesticide-treated  paint 
chips,  or  antimicrobial-sprayed  floors  or 
walls. 

•  Antimicrobial-treated  textiles, 
polymers,  or  other  items  (e.g.,  clothing, 
bedding,  carpets,  or  toys). 

Non-dietary  ingestion  studies  would, 
for  example,  monitor  the  amounts  of 
pesticide  residues  in  the  rinsate  from 
hand  washing,  and  thus  allow  the 
Agency  to  develop  science-based 
models  or  formulas  to  estimate 
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inadvertent  exposure.  The  draft 
guideline  for  non-dietary  ingestion  is 
available  at  http://www.epa.gov/scipoly/ 
sap/ meetings/ 1 998 /march/ 
contents.htm.  This  draft  guideline  was 
externally  peer-reviewed  before 
presentation  to  the  SAP  in  1998.  An 
examination  of  the  FIFRA  SAP  website 
since  1998  to  the  present  will  show 
many  presentations  to  the  SAP  on 
assessing  occupational  and  residential 
exposures.  Science  has  evolved  in  this 
area. 

EPA  notes  that  it  has  reviewed  and 
accepted  many  studies,  on  a  case-by¬ 
case  basis,  that  were  not  conducted  in 
accordance  with  current  guidelines,  but 
which  serve  its  needs  and  provide 
suitable  information  for  risk  assessment 
purposes.  The  guidelines  themselves  do 
not  impose  mandatory  requirements. 
Instead,  they  present  recognized 
standards  for  conducting  acceptable 
tests,  guidance  on  evaluating  and 
reporting  data,  definition  of  terms,  and 
suggested  study  protocols.  The  draft 
guideline,  therefore,  serves  as  a  starting 
point  for  pre-protocol  submission 
meetings  where  the  Agency’s  scientists 
can  provide  guidance  to  registrants  or 
task  forces  on  aspects  of  study  design. 
The  Agency’s  scientists  are  always 
willing  to  work  with  individual 
registrants  to  develop  study  designs  to 
fulfill  data  requirements.  The  Agency 
will  finalize  this  guideline  before 
publishing  a  final  rule  establishing 
antimicrobial  data  requirements. 

X.  Residue  Chemistry  Data 
Requirements 

A.  General 

EPA  proposes  to  adapt  the  basic 
residue  chemistry  data  requirements 
(§  158.2290)  as  listed  in  subpart  O  of 
current  part  158  to  support  applications 
for  antimicrobial  products.  However, 
EPA  also  proposes  to  modify  the 
applicability  of  those  requirements  to 
reflect  the  differing  risks  and  levels  of 
exposure  of  antimicrobials.  Residue 
chemistry  data  are  used  by  the  Agency 
to  estimate  dietary  exposure  to  pesticide 
residues  from  food.  If  there  are  no  direct 
or  indirect  food  uses  for  the 
antimicrobial,  then  no  residufe 
chemistry  data  are  required. 

The  proposed  changes  will  allow  EPA 
to  better  estimate  human  dietary 
exposure  to  antimicrobial  residues  in  or 
on  food  or  feed,  to  more  accurately 
assess  tolerances  and  tolerance 
exemptions,  and  to  provide  additional 
tools  for  the  enforcement  of  pesticide 
residue  tolerances  to  ensure  that  food 
entering  the  commercial  market  meets 
the  “reasonable  certainty  of  no  harm” 
standard  under  FFDCA. 


The  residue  chemistry  database  is 
designed  to  determine  the  composition 
of  the  pesticide  residue  and  how  much 
of  that  residue  is  present  in  food  or 
animal  feed.  Residue  chemistry  studies 
include  those  which  define: 

•  The  nature  of  the  residue,  i.e., 
metabolism  studies. 

•  The  magnitude  of  the  residue,  i.e., 
those  studies  which  measure  how  much 
of  the  residue  of  concern  is  present  in 
food,  feed,  and  water. 

Food-use  pesticides  require  both 
types  of  studies.  Both  plant  and 
livestock  metabolism  studies  are  needed 
to  determine  the  breakdown  of  the 
pesticide  chemical  in  a  living  system, 
that  is,  whether  the  chemical  stays 
intact  or  is  converted  into  metabolites. 
Occasionally,  the  metabolites  are  toxic 
and  are  included  in  the  analyses  as  a 
residue  of  concern.  Magnitude  of  the 
residue  (MOR)  studies  are  performed  to 
determine  the  level  of  residues  of 
concern  in  food.  Data  collection  residue 
analytical  methods  are  reviewed  by  EPA 
as  part  of  the  validation  of  the 
metabolism  and  MOR  studies  which  are 
used  to  establish  tolerances. 

In  addition  to  dietary  risk 
assessments,  residue  chemistry  data  are 
used  to  establish  pesticide  tolerances, 
the  maximum  level  of  pesticide  residue 
that  may  remain  on  food.  Because  these 
are  legal  limits  enforced  by  FDA, 
enforcement  methods  for  detecting  the 
presence  and  amount  of  the  residue  are 
needed,  and  are  used  by  FDA,  USDA, 
and  the  States  for  food  inspection 
purposes. 

There  are  distinct  differences  between 
the  residue  chemistry  requirements  of 
conventional  pesticides  that  are  applied 
to  crops  in  a  field  setting  and  those  of 
antimicrobials  that  are  more  likely  to  be 
applied  in  a  confined  setting  such  as  a 
food  processing  plant.  Those  differences 
are  reflected  in  the  data  requirements. 
For  example,  no  migration  studies  are 
required  for  terrestrial  food  and  feed 
uses  in  part  158,  subpart  O,  and  no 
rotational  crop  studies  are  required  for 
any  antimicrobial  uses.  Certain  test 
notes  in  part  158,  subpart  O  and  in 
subpart  W  are  also  different.  As 
expected,  the  differences  result  from  the 
different  use  patterns. 

Units  X.B.  and  C.  of  this  preamble 
discuss  the  two  main  categories  of  food- 
uses  for  the  purpose  of  antimicrobial 
residue  chemistry  data  requirements, 
direct  and  indirect.  Units  X.D.  through 
Q.  of  this  preamble  explain  changes  to 
specific  residue  chemistry  data 
requirements  appropriate  to 
antimicrobials.  For  the  purpose  of 
determining  antimicrobial  residue 
chemistry  data  requirements,  most 
antimicrobial  pesticides  will  be 


classified  as  either  direct  or  indirect 
food  uses,  which  are  generally 
delineated  in  Units  X.B.  and  C.  of  this 
preamble.  For  the  purposes  of  defining 
the  residue  chemistry  data  requirements 
for  antimicrobials,  the  table  in  proposed 
§  158.2290  further  delineates  direct  and 
indirect  uses  into  four  categories:  direct 
and  indirect  food  uses,  agricultural 
premises,  and  aquatic  uses.  Applicants 
should  consult  with  the  Agency  on  the 
appropriate  category(ies)  for  their 
product. 

B.  Direct  Food  Uses 

If  the  antimicrobial  is  applied  directly 
to  food  or  water,  it  is  a  direct  food  use. 
Such  uses  would  include,  but  are  not 
limited  to: 

•  Livestock. 

•  Livestock  feed. 

•  Drinking  water  for  humans,  livestock 
and/or  poultry. 

•  Egg  washes. 

•  Fruit  and  vegetable  rinses. 

•  Aquatic  areas  that  have  the  potential 
to  contaminate  potable  water. 

•  Post-harvest  applications  that  occur 
in  the  field,  at  a  treatment  facility  (such 
as  a  packing  shed),  during  transport, 
and  while  in  storage,  until  the 
processing  of  the  raw  agricultural 
commodity  begins. 

No  currently  registered  antimicrobial 
products  are  applied  to  agricultural  field 
crops.  Should  an  application  for  such  an 
antimicrobial  product  be  submitted  to 
EPA,  then  the  Agency  would  likely 
require  the  same  data  as  specified  in 
part  158,  subpart  O  for  other  field-use 
pesticides  applied  to  crops,  as  the  test 
notes  more  accurately  reflect  the 
conditionalities  of  a  terrestrial  use 
pattern. 

C.  Indirect  Food  Uses 

For  the  purpose  of  determining 
residue  chemistry  data  requirements,  an 
antimicrobial  use  is  considered  an 
indirect  food  use  when  the 
antimicrobial  pesticide  is  applied  to  a 
surface  or  incorporated  into  a  material 
that  will  subsequently  contact  food,  that 
is,  the  pesticide  is  not  applied  directly 
to  the  food.  Residues  of  the  pesticide  or 
its  degradates  can  be  transferred  to  the 
food  when  it  comes  into  contact  with 
these  treated  surfaces  and  articles. 

Antimicrobial  products  labeled  for 
treatment  of  hard  non-porous  surfaces 
which  may  come  into  contact  with  food 
(e.g.,  food  area  premises  and  equipment) 
are  classified  as  indirect  food  contact 
uses.  Sanitizers  and  disinfectants  which 
remain  on  the  surface  of  food-handling 
or  processing  equipment  are  indirect 
food  uses.  Sanitizers  incorporated  into 
articles  (e.g.,  plastic  products  such  as 
coffee  cups  or  cutting  boards)  intended 
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for  food  contact  are  also  indirect  food 
uses. 

Hard  surfaces  are  considered  to  be 
food  surfaces  when  food  is  prepared  for 
consumption,  either  commercially  or 
residentially  on  such  surfaces.  Examples 
of  hard  surfaces  are  eating  utensils, 
dinnerware,  pots  and  pans,  cutting 
boards,  food  preparation  surfaces, 
countertops,  refrigerator  shelves, 
refrigerator  bins,  ice  trays,  dining  table 
tops,  and  cabinet  shelves.  Wood  treated 
with  an  antimicrobial  pesticide  product 
could  be  used  to  construct  or  maintain 
a  bee  hive,  a  cattle  trough  or  feeding 
station.  These  and  other  indirect 
contacts  with  food  or  feed  are  assessed 
to  evaluate  the  need  for  a  tolerance  or 
tolerance  exemption. 

For  the  purpose  of  conducting  a  risk 
assessment  for  a  sanitizer  (an 
antimicrobial  not  rinsed  from  food- 
contact  surfaces),  the  Agency  uses  the 
directions  on  the  antimicrobial  product 
label  in  combination  with  modeled  data 
to  determine  the  amount  of  the  sanitizer 
remaining.  Under  this  approach,  EPA 
will  initially  assume  that  all  of  the 
sanitizer  residues  remain  on  the  surface 
and  thus  have  the  potential  to  enter  the 
food.  This  is  a  worst-case  or  screening- 
level  assumption.  EPA  will  then  use  this 
modeled  estimate  in  combination  with 
toxicity  data  to  determine  if  there  is  a 
risk  of  concern  and/ or  whether  to 
establish  a  tolerance  or  tolerance 
exemption.  If  there  are  risk  concerns 
and  if  scientifically  appropriate,  EPA 
may  refine  the  estimate  of  residues 
remaining  on  the  surface  using  more 
realistic  model  assumptions.  If  no  risks 
of  concern  are  identified  using  these 
refined  assumptions,  then  most  likely 
EPA  would  not  require  higher-tiered, 
measured  surface  residue  data.  Of 
course,  as  an  alternative  to  the  Agency’s 
use  of  these  screening-level  or  refined, 
modeled  estimates,  the  applicant  may 
provide  data  that  measures  the  actual 
amount  of  sanitizer  remaining  on  the 
treated  surface  or  transferring  to  food. 

For  disinfectants  (antimicrobials  with 
potable  wrater  rinses)  EPA  proposes  to 
generally  follow  the  risk  assessment 
approach  outlined  for  sanitizer 
solutions.  EPA  would  disregard  the 
potable  water  rinsing  and  assume  that 
,  worst-case  residues  (estimated  using  the 
sanitizer  model)  are  available  for 
entering  food  items.  Alternatively,  the 
applicant  can  provide  data  measuring 
the  actual  amount  of  disinfectant 
remaining  on  the  surface  or  transferring 
to  food  after  rinsing  the  treated  surface. 

If  the  antimicrobial  is  to  be 
incorporated  into  products  with  food 
contact  uses  and  bears  a  claim  of  surface 
sanitizing  activity,  the  Agency  will 
generally,  in  the  absence  of  data, 


evaluate  the  need  for  a  tolerance  or 
tolerance  exemption  by  assuming 
complete  transference  of  the  chemical 
into  food  over  the  lifetime  of  the  treated 
product.  Alternatively,  the  applicant 
may  submit  migration  studies  to 
demonstrate  the  rate  or  amount  of 
transference  of  the  antimicrobial  into 
food  items. 

D.  Chemical  Identity 

Currently  in  part  161,  information  on 
chemical  identity  is  required  for  all  use 
patterns.  Today  the  Agency  is  proposing 
to  continue  this  existing  requirement  by 
requiring  information  on  chemical 
identity  for  all  antimicrobial  use 
patterns. 

E.  Directions  for  Use 

Currently  in  part  161,  directions  for 
use  are  required  for  all  use  patterns. 
Today  the  Agency  is  proposing  to 
continue  this  existing  requirement  by 
requiring  this  information  for  all 
antimicrobial  use  patterns. 

F.  Proposed  Tolerance 

Currently  in  part  161,  a  proposed 
tolerance  is  required  for  all  food-use 
patterns.  Today  the  Agency  is' proposing 
to  continue  this  existing  requirement  by 
requiring  a  proposed  tolerance  for  all 
antimicrobial  food-use  patterns. 

G.  Reasonable  Grounds  in  Support  of 
Petition 

Currently  in  part  161,  reasonable 
grounds  in  support  of  petition  is 
required  for  all  food-use  patterns.  Today 
the  Agency  is  proposing  to  continue  this 
existing  requirement  by  requiring  this 
information  for  all  antimicrobial  food- 
use  patterns. 

H.  Submittal  of  Analytical  Reference 
Standards 

Currently  in  part  161,  submittal  of 
analytical  reference  standards  is 
required  for  all  food-use  patterns.  Today 
the  Agency  is  proposing  to  continue  this 
existing  requirement  by  requiring 
submittal  of  these  standards  for  all 
antimicrobial  food-use  patterns. 

I.  Nature  of  the  Residue  in  Plants 

The  Agency  proposes  to  continue  to 
require  a  nature  of  the  residue  study  in 
plants  for  aquatic  uses  and  direct  food 
contact  uses.  The  Agency  proposes  to 
continue  to  conditionally  require  this 
study  to  support  agricultural  premise 
uses. 

/.  Nature  of  the  Residue  in  Livestock 

The  Agency  proposes  to  continue  to 
require  a  nature  of  the  residue  in 
livestock  study  to  support  agricultural 
premise  uses.  The  Agency  is  also 


proposing  to  continue  to  conditionally 
require  a  nature  of  the  residue  in 
livestock  study  to  support  direct  food 
contact  uses  and  aquatic  areas.  As  with 
the  data  requirements  for  conventional 
pesticide  chemicals  EPA  is  proposing  to 
change  the  chemical  substance  with 
which  the  test  is  performed.  This  would 
codify  existing  practices. 

For  antimicroDials  used  to  treat 
animal  drinking  water,  or  to  treat  wood 
in  contact  with  animals  or  animal  feed, 
or  in  aquatic  areas,  the  Agency  proposes 
to  change  the  test  substance  for  the 
nature  of  the  residue  in  livestock  study 
from  “pure  active  ingredient, 
radiolabeled  (PAIRA)  and  plant 
metabolites”  to  “PAIRA  or  radiolabeled 
plant  metabolite.”  The  test  substance 
“metabolites”  will  be  changed  to 
“metabolite”  to  clarify  that  dosing  with 
more  than  one  compound  in  any  one 
study  is  not  acceptable.  This  is  needed 
because  in  studies  involving 
simultaneous  dosing  with  both  the 
active  ingredient  and  plant  metabolites, 
it  is  impossible  to  determine  the  amount 
of  metabolite  due  to  active  metabolism 
from  that  introduced  through 
intentional  dosing.  Simultaneous  dosing 
with  the  active  ingredient  and  any 
metabolites  may  not  produce  useful 
results,  because  the  active  ingredient 
and  metabolites  may  have  different 
metabolic  pathways  that  cannot  be 
differentiated.  In  most  cases  dosing  with 
only  the  parent  compound  is  necessary. 
However,  in  cases  where  plant  and 
animal  metabolites  are  found  to  differ, 
separate  studies  in  which  livestock  are 
dosed  separately  with  each  unique  plant 
metabolite  may  also  be  required. 

The  Agency  proposes  to  specify  in  the 
test  note  that  the  livestock  metabolism 
study  would  be  required  when  an 
antimicrobial  is  applied  directly  to 
livestock,  to  livestock  premises,  to 
livestock  drinking  water,  to  livestock 
feed,  or  to  crops  used  for  livestock  feed. 
This  would  also  include  antimicrobial 
uses  to  treat  wood  in  contact  with 
animals  or  animal  feed,  or  in  aquatic 
areas  given  the  potential  use  for  crop 
and  livestock  production.  Such 
applications  may  result  in  both  oral  and 
dermal  exposure  of  animals  to  the 
pesticide  and,  depending  on  the  results, 
may  necessitate  magnitude  of  the 
residue  studies  to  quantify  the  residues 
in  meat,  milk,  poultry,  and  eggs. 

K.  Residue  Analytical  Methods 

EPA  proposes  to  require  development 
and  submission  of  analytical  methods 
whenever  a  numerical  tolerance  is 
established.  Residue  analytical  methods 
have  two  primary  purposes: 

•  To  collect  residue  data  for 
establishing  tolerance  levels  and 
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conducting  dietary  exposure 
assessments. 

•  To  enforce  the  tolerances  established 
by  EPA  in  40  CFR  part  180. 

Residue  analytical  methods  are 
currently  required  in  part  161,  and  EPA 
proposes  to  continue  this  requirement. 
These  methods  are  required  only  if  a 
numerical  tolerance  is  established  and 
since  numerical  tolerances  are  rarely 
established  for  antimicrobials, 
submission  of  this  data  should  be  a  rare 
occurrence. 

In  part  158,  subpart  W,  EPA  is 
proposing  to  create  separate  entries  in 
the  proposed  table  in  §  158.2290  for 
these  two  types  of  residue  analytical 
methods  to  clearly  indicate  the  need  for 
both  types  of  methods,  or  a  method  that 
can  be  used  for  both  data  collection  and 
enforcement  purposes.  EPA  believes 
that  the  separation  of  the  combined 
requirement  into  separate  and  distinct 
requirements  will  provide  clarity  to 
applicants. 

The  enforcement  method  has  the 
following  characteristics: 

•  Analyzes  for  the  residues  of 
regulatory  concern,  i.e.,  those  named  in 
the  established  tolerance. 

•  Is  reasonably  rapid  (typically  one 
day  or  less). 

•  Uses  readily  available  equipment 
and  reagents. 

•  Must  be  clearly  and  completely 
described  in  a  stepwise  manner  such 
that  laboratory  personnel  competent 
using  similar  procedures  can 
successfully  perform  the  procedure  on 
the  first  trial. 

•  Is  subject  to  an  independent 
laboratory  validation. 

•  Has  a  mechanism  to  confirm  the 
results. 

The  data  collection  method  has  the 
following  characteristics: 

•  Analyzes  for  all  residues  of 
toxicological  concern. 

•  No  limitation  on  duration  of 
procedure. 

•  May  use  specially-developed  and 
very  expensive  equipment. 

•  Validation  is  subject  only  to  internal 
laboratory  controls. 

If  the  applicant  can  develop  one 
method  and  the  Agency  finds  that  this 
one  method  satisfies  the  criteria  for  both 
the  enforcement  and  the  data  collection 
method,  then  only  one  method  needs  to 
be  submitted.  Otherwise,  two  methods 
must  be  submitted.  For  the  proposed 
table  in  §  158.2290  the  “Rs”  and  “CRs” 
specified  in  the  residue  analytical 
method  data  requirements  reflect  the 
Agency’s  best  professional  estimate  of 
the  likelihood  of  a  numerical  tolerance 
being  established  for  an  antimicrobial 
pesticide  chemical  and  thus  resulting  in 
the  requirement  to  submit  the  data. 


As  with  the  data  requirements  for 
conventional  pesticide  chemicals,  the 
Agency  proposes  to  change  the  chemical 
substance  for  residue  analytical 
methods  from  “TGAI  and  metabolites” 
to  “residue  of  concern.”  This  would 
codify  existing  test  practices. 

As  with  conventional  pesticide 
chemicals  (subpart  O  of  part  158),  the 
Agency  is  proposing  to  require  an 
independent  laboratory  validation  (ILV) 
of  residue  analytical  methods  to  ensure 
the  accuracy  and  reproducibility  of  data 
used  for  tolerance  enforcement 
purposes.  Codifying  this  current  (since 
1988)  practice  (Ref.  28)  would  promote 
development  of  clearly  written, 
complete  descriptions  of  analytical 
methods  that  can  be  used  by  Federal 
and  State  enforcement  agencies. 

L.  Multiresidue  Method  Testing 

The  current  requirement  in  40  CFR 
part  161  for  residue  analytical  methods 
actually  encompasses  several 
submissions  to  the  Agency.  The  first  is 
the  chemical-specific  method(s) 
discussed  in  Unit  X.K.  of  this  preamble 
and  the  second  is  the  multiresidue 
testing.  In  promulgating  its  part  158 
conventional  pesticide  data 
requirements,  the  Agency  separated  this 
combined  requirement  into  separate  and 
distinct  requirements.  EPA  is  proposing 
to  do  the  same  for  antimicrobial 
pesticides. 

Today,  the  Agency  is  proposing  to 
codify  the  requirement  for  testing  the 
residue  of  concern  of  the  antimicrobial 
pesticide  using  the  FDA’s  and  the 
USDA’s  multiresidue  methods  (MRM) 
as  a  separate  data  requirement.  As 
above,  the  Rs  and  CRs  in  the  proposed 
table  in  §  158.2290  reflect  the  Agency’s 
best  professional  estimate  of  the 
likelihood  of  a  numerical  tolerance 
being  established.  This  testing  is 
required  only  if  a  numerical  tolerance  is 
established  and  since  numerical 
tolerances  are  rarely  established  for 
antimicrobials,  submission  of  this  data 
should  be  a  rare  occurrence. 

MRMs  are  important  components  of 
pesticide  monitoring  and  enforcement 
programs.  In  food  monitoring  programs, 
such  as  those  of  FDA  and  USDA,  it  is 
not  practical  or  feasible  to  test  for  each 
individual  pesticide  in  a  separate  test. 
The  MRMs  are  used  to  detect  the 
presence  of  many  pesticides,  and  then  if 
needed,  re-testing  is  done  with  the 
chemical-specific  tolerance  enforcement 
method.  Since  the  residue  analytical 
method  requirement  is  intended  to  refer 
to  a  method  that  is  specific  for  one 
pesticide  (sometimes  called  a  "single 
residue  method”)  and  the  multiresidue 
methods  currently  in  use  are  designed 
to  measure  as  many  pesticides  as 


possible,  it  is  clearer  to  list  these  as  two 
separate  data  requirements. 

M.  Storage  Stability 

As  with  conventional  pesticides,  the 
Agency  proposes  to  add  a  storage 
stability  study  as  an  explicit 
requirement  to  validate  the  results  of  the 
various  magnitude  of  the  residue 
studies.  Such  data  have  been  required 
previously  as  a  part  of  the  magnitude  of 
the  residue  study,  but  will  now,  as  with 
conventional  pesticides,  be  codified  as  a 
separate  requirement.  As  discussed  in  a 
test  note  to  the  proposed  table  in 
§  158.2290  storage  stability  data  are 
required  for  any  food  or  feed  use 
requiring  magnitude  of  the  residue 
studies  unless  analytical  samples  are 
stored  frozen  for  30  days  or  less,  and  the 
active  ingredient  is  not  know  to  be 
volatile  or  labile.  This  test  note  would 
clarify  when  storage  stability  data  are 
needed  and  also  harmonizes  the 
requirements  for  antimicrobials  with 
those  of  conventional  pesticides. 

Magnitude  of  the  residue  studies 
address  how  levels  of  pesticide  residues 
in  samples  of  human  foods  and 
livestock  feeds  are  determined.  These 
samples  are  often  stored  for  extended 
periods  of  time  prior  to  analysis.  Since 
tolerances  are  based  on  residues  at  the 
time  of  harvest  (or  sample  collection) 
and  the  residues  may  be  lost  by 
processes  such  as  degradation  and 
volatilization  during  storage  prior  to 
analysis,  storage  stability  data 
predicting  the  pattern  of  degradation,  if 
any,  of  residues  during  this  period  are 
critical  to  understanding  the  results  of 
the  field  trial  studies. 

N.  Magnitude  of  Residue  (MOR)  Studies 

As  with  conventional  pesticides,  the 
Agency  proposes  to  change  the  test 
substance  from  EP  (end-use  product)  to 
TEP  (typical  end-use  product)  for  the 
following  types  of  MOR  studies:  Crop 
field  trials,  processed  food  or  feed, 
potable  water,  fish,  irrigated  crops,  and 
food  handling  studies. 

Residue  data  are  needed  for  only  one 
TEP  of  each  formulation  type  used  on  a 
given  commodity  or  site.  When  newer 
or  other  types  of  formulations  are 
proposed  for  use,  either  additional 
residue  data  can  be  submitted  to  show 
that  the  use  of  these  new  or  different 
formulations  result  in  residues 
comparable  to  those  arising  from  the 
original  formulation  for  which  residue 
chemistry  data  already  exist,  or  side-by- 
side  bridging  studies  can  be  conducted 
for  the  different  types  of  formulations.  If 
the  new  formulation  results  in  residues 
higher  than  those  from  use  of  the 
original  formulation,  then  the  same 
number  of  trials  would  generally  be 
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required  for  the  new  formulation  as  was 
required  for  the  original  formulation. 

This  would  codify  a  longstanding 
practice  at  EPA  for  various  MOR 
studies.  The  Rs  and  CRs  reflect  the 
likelihood  of  the  need  for  MOR  studies 
in  the  Agency’s  best  professional 
judgment.  Test  notes  to  the  table  in  the 
proposed  §  158.2290  describe  the 
specific  circumstances  in  which  MOR 
studies  may  be  required  for  an 
antimicrobial. 

O.  Magnitude  of  Residue  in  Meat,  Milk, 
Poultry,  and  Eggs 

Similar  to  the  livestock  metabolism 
study,  the  Agency  proposes  to  change 
the  test  substance  for  the  meat/milk/ 
poultry/egg  (M/M/P/E)  MOR  studies. 

Due  to  the  difficulties  in  interpreting 
results  of  studies  in  which  a  mixture  is 
fed,  the  Agency  is  currently 
discouraging  the  feeding  of  mixtures 
and  is  instead  requesting  the  feeding  of 
isolated  compounds  in  livestock 
studies.  Hence,  to  codify  current 
practice,  the  test  substance  will  be 
changed  to  read  a  single  plant 
metabolite  instead  of  metabolites  in  the 
plural.  Provided  that  plant  and  animal 
metabolites  are  the  same,  the  parent 
compound  must  be  the  test  substance  in 
livestock  feeding  studies.  If  any  plant 
metabolite  exists  that  is  not  also  an 
animal  metabolite,  a  separate  feeding 
study  may  be  required  involving  dosing 
with  that  unique  plant  metabolite.  The 
Agency  will  inform  the  applicant  when 
this  additional  testing  is  required.  It  is 
expected  that  this  study  will  be  rarely 
requested. 

The  Agency  proposes  to  continue  the 
conditional  requirement  for  M/M/P/E 
MOR  studies  for  agricultural  premises, 
indirect  food  uses,  direct  food  uses  and 
aquatic  uses.  There  are  three  types  of  M/ 
M/P/E  MOR  studies:  livestock  feeding 
studies,  direct  livestock  treatments,  and 
agricultural  premise  treatments.  The 
Agency  proposes  to  clarify  that  livestock 
feeding  studies  generally  are  not 
required  when  (1)  residues  are  not 
found  in/on  feed  items  or  (2)  livestock 
metabolism  studies  indicate  minimal 
transfer  of  the  pesticide  residue  to 
tissues,  milk  or  eggs.  For  those 
pesticides  which  leave  non-detectable 
or  low  residues  in  feed  items  and  for 
which  the  livestock  metabolism  study 
shows  little  transfer  of  radioactivity  to 
tissues,  the  Agency  may  be  able  to 
conclude  that  data  on  the  level  of 
residues  in  livestock  and  their 
byproducts  are  not  necessary.  Livestock 
premise  treatment  studies  are  required 
for  those  antimicrobials  used  to  clean  or 
otherwise  treat  livestock  premises  such 
as  feedlots.  These  are  expected  to  be  the 


most  common  studies  applicable  to 
antimicrobials. 

P.  Anticipated  Residues 

The  term  “anticipated  residue”  (AR) 
refers  to  exposure  data  that  would 
permit  significant  refinement  of  dietary 
exposure  estimates.  Refinement  means 
that  the  Agency  would  estimate  very 
realistic  dietary  exposure  estimates  after 
first  using  the  screening-level  estimates 
that  allow  EPA  to  perform  a  very  quick, 
but  conservative  dietary  risk 
assessment. 

As  previously  discussed,  no  currently 
registered  antimicrobial  products  are 
applied  to  agricultural  field  crops. 
Generally,  for  antimicrobial  direct  food- 
uses,  when  performing  the  initial, 
screening-level  dietary  risk  assessment, 
EPA  uses  the  antimicrobial  tolerances  as 
the  input  values  for  dietary  modeling.  If 
there  are  risk  concerns  and  if 
scientifically  appropriate,  EPA  may 
refine  (that  is  to  be  more  realistic)  the 
input  values  by  using  data  showing  the 
pesticide  residues  in  food  closer  to  the 
point  of  consumption.  Market  basket 
surveys  are  an  example  of  one  source  of 
residue  data  that  could  be  used  to 
generate  more  realistic  dietary  exposure 
estimates  for  direct  food-uses. 
Anticipated  residue  data  would  be 
required  when  estimates  of  risk  using 
residues  at  the  tolerance  level  result  in 
a  risk  of  concern,  and  a  more  realistic 
estimate  is  needed. 

However,  antimicrobials  also  include 
indirect  food  uses  such  as  sanitizers  and 
disinfectants  which  remain  on  the 
surface  of  food-handling  or  processing 
equipment.  For  these  indirect  food-uses, 
generally  when  performing  the  initial, 
screening-level  dietary  risk  assessment, 
EPA  uses  several  high-end  (over¬ 
estimated)  assumptions  as  the  input 
values  for  dietary  modeling.  In  such  an 
assessment,  the  same  assumptions  are 
used  for  every  dietary  assessment.  Such 
an  assessment  can  be  performed 
quickly,  and  if  there  are  no  risk 
concerns,  then  the  dietary  assessment  is 
considered  to  be  complete.  However,  if 
there  are  risk  concerns  and  as 
scientifically  appropriate,  EPA  would 
begin  a  process  of  using  the  available 
information  and  data  to  refine,  that  is  to 
be  more  realistic,  in  estimating  input 
values. 

Since  the  screening-level  risk 
assessment  did  not  consider  the 
particular  use  pattern  of  the 
antimicrobial  chemical,  as  a  first 
refinement,  EPA  would  modify  the 
assumptions  to  account  for  the 
particular  use  pattern  of  the  chemical. 
Refinements  to  the  assumptions  can  also 
be  made  if  measured  data  such  as  a 
migration  study  were  available. 


AR  data  would  be  required  when 
estimates  of  risk  have  been  refined  using 
information  and  any  measured  data 
initially  available  to  EPA,  and  these 
refined  risks  result  in  a  risk  of  concern. 
Taking  samples  from  treated  hard 
surfaces  is  an  example  of  one  source  of 
residue  data  that  could  be  used  to 
generate  more  realistic  dietary  exposure 
estimates  for  an  indirect  food-use. 

If  there  is  no  food-use,  then  AR  data 
would  not  be  submitted  to  EPA.  AR  data 
would  be  a  conditional  requirement  that 
is  triggered  only  when  estimates  of  risk 
conducted  using  residues  at  the 
tolerance  level  may  result  in  a  risk  of 
concern.  This  means  that  AR  data 
would  be  required  only  for  a  food-use, 
and  only  if  a  numerical  tolerance  is 
established,  and  then  only  if  the  risk 
assessment  conducted  at  tolerance  level 
results  in  a  risk  of  concern.  This  would 
be  an  infrequent  occurrence  for 
antimicrobials.  Establishing  this  data 
requirement  for  antimicrobials  not  only 
codifies  the  Agency’s  current  practices, 
but  also  harmonizes  the  requirements 
for  antimicrobials  with  those  of 
conventional  pesticides. 

Q.  Food  Migration  Studies 

This  study  is  unique  to  antimicrobials 
and  this  proposal  codifies  current 
practices.  EPA  is  proposing  to 
conditionally  require  a  migration  study 
for  indirect  food  uses  when  modeled 
estimates  of  the  amount  of  antimicrobial 
residues  transferred  to  the  food  or  feed 
may  result  in  a  risk  of  concern.  This 
study  would  not  be  required  for  any 
other  uses. 

A  migration  study  is  performed  to 
determine  the  amount  of  a  chemical 
substance  that  can  enter  a  food 
commodity  through  contact  with  a 
treated  surface.  There  are  two  basic 
types  of  migration  studies.  The  first  type 
includes  sanitizing  and  disinfecting 
solutions  that  are  applied  to  equipment 
in  a  food-processing  facility.  The  second 
type  includes  matrices  such  as  wood, 
plastic,  paper,  cloth,  or  rubber  which 
may  be  impregnated  with  antimicrobial 
pesticides.  The  migration  of  the 
antimicrobial  into  the  food  occurs  when 
the  food  commodity  comes  into  contact 
with  the  treated  surface  or  the 
impregnated  matrix. 

As  previously  discussed,  the  Agency 
believes  that  it  is  possible  to  model  a 
w'orst-case  estimate  of  the  amount  of  the 
antimicrobial  chemical  that  migrates 
into  the  food  commodity.  If  the  worst- 
case  estimates  do  not  result  in  a  risk  of 
concern,  then  the  applicant  would  not 
need  to  submit  a  migration  study.  As  an 
alternative  to  these  worst-case  estimates, 
the  applicant  may  provide  data  for  the 
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amount  of  sanitizer/disinfectant 
remaining  on  the  surface. 

There  is  no  Agency  guideline  for 
conducting  a  migration  study.  EPA 
routinely  accepts  studies  performed 
according  to  FDA’s  food  migration 
protocol/guidance.  Applicants  are 
encouraged  to  use  existing  FDA 
methodologies.  Information  that  could 
be  of  value  to  applicants  developing 
protocols  is  on  the  FDA  website  (Refs. 

7,  9,  10,  and  11).  Protocols  must  be 
approved  by  the  Agency  prior  to  the 
initiation  of  the  study.  However,  if  a 
migration  study  has  been  reviewed  and 
accepted  by  FDA,  then  this  fact  should 
be  included  in  the  submission  to  EPA, 
along  with  the  migration  study. 

XI.  Environmental  Risk  Assessment 

A.  General 

Environmental  fate  studies  evaluate 
the  mobility,  distribution  and 
dissipation  of  a  pesticide  in  various 
compartments  of  the  environment,  such 
as  water,  soil,  air,  and  sediment.  These 
studies  are  designed  to  identify  which 
dissipation  processes  are  likely  to  occur 
when  the  pesticide  is  released  into  the 
environment  and  characterize  the 
significant  degradates  likely  to  result 
from  these  processes.  Data  from  these 
studies  are  used  as  inputs  in  exposure 
models,  and,  in  conjunction  with 
ecological  effects  studies,  are  used  to 
assess  whether  a  pesticide  has  the 
potential  to  cause  adverse  effects  to 
wildlife,  fish,  plants,  and  humans. 
Environmental  fate  studies  are 
discussed  in  Unit  XII.  of  this  preamble. 

Ecological  effects  data  are  used  by  the 
Agency  to  determine  the  toxicological 
hazards  of  pesticides  to  various 
nontarget  organisms,  such  as  birds, 
mammals,  fish,  bees,  terrestrial  and 
aquatic  invertebrates,  and  plants.  These 
tests  include  short-term  acute,  subacute, 
reproduction,  simulated  field,  and  full 
field  studies  arranged  in  a  tiered  system 
that  progresses  from  the  basic  laboratory 
tests  to  the  applied  field  tests. 

Ecological  effects  testing  for  nontarget 
organisms  are  discussed  in  Unit  XIII, 
and  nontarget  plants  in  Unit  XIV  of  this 
preamble. 

These  data  provide  a  foundation  for 
an  environmental  risk  assessment.  The 
results  of  the  environmental  fate 
assessment  are  evaluated  in  conjunction 
with  the  results  of  the  ecological  effects 
data  to  determine  the  potential  of  the 
pesticide  to  cause  harmful  effects  to 
nontarget  organisms  and  plants. 

The  Agency  has  divided  the 
antimicrobial  pesticides  into  two  groups 
for  determining  environmental  fate  and 
ecotoxicity  data  requirements:  the  low 
environmental  exposure  grouping  and 


high  environmental  exposure  grouping 
as  discussed  in  Unit  XI. B. 

B.  Determination  of  the  Two  Groupings: 
Low  and  High  Environmental  Exposure 

1.  Factors  considered  in  determining 
the  groupings.  As  previously  discussed, 
EPA  is  proposing  to  establish  its  12 
antimicrobial  use  patterns  in  §  158.2201. 
EPA  examined  these  use  patterns  and 
identified  those  that  occur  outdoors, 
discharge  effluent  directly  to  the 
outdoors,  or  result  in  materials  treated 
with  antimicrobials  (i.e.,  wood 
preservatives  and  antifoulants)  being 
placed  in  the  environment.  Given  this 
direct  link  to  the  environment,  and 
correspondingly  higher  exposure 
potential,  there  is  a  greater  potential  for 
Concern.  In  fact,  EPA  has  been  requiring 
more  data  for  such  use  patterns  than  for 
other  antimicrobial  use  patterns. 

2.  The  high  environmental  exposure 
grouping.  The  Agency  believes  that  the 
potential  for  environmental  exposure  is 
high  for  three  of  the  use  patterns  and 
part  of  a  fourth  use  pattern.  For  the 
purposes  of  requiring  data,  the 
following  use  patterns  represent  the 
high  environmental  exposure  grouping 
for  environmental  fate  (§  158.2280)  and 
ecotoxicity  (§  158.2240  and  §  158.2250) 
data  requirements: 

•  Once-through  industrial  processes 
and  water  systems  (part  of  the  industrial 
processes  and  water  systems  use 
pattern). 

•  Antifoulant  paints  and  coatings. 

•  Wood  preservatives. 

•  Aquatic  areas. 

The  data  that  have  been  typically 
required  for  the  use  patterns  now 
included  in  the  high  environmental 
exposure  grouping  are  used  to  calculate 
estimated  environmental  concentrations 
(EECs)  of  the  pesticide  in  different 
environmental  media.  These  EECs  are 
needed  to  conduct  quantitative 
environmental  and  ecological  risk 
assessments.  These  data  would  also 
have  applicability  to  drinking  water 
exposure  assessments  that  are  used  in 
human  health  risk  assessments. 

3.  The  low  environmental  exposure 
grouping.  The  low  environmental 
exposure  grouping  is  defined  as  those 
use  patterns  that  are  not  included  in  the 
high  environmental  exposure  grouping. 
For  the  purposes  of  requiring  data,  the 
following  use  patterns  represent  the  low 
environmental  exposure  grouping  for 
environmental  fate  (§  158.2280)  and 
ecotoxicity  (§  158.2240  and  §  158.2250) 
data  requirements: 

•  Agricultural  premises  and 
equipment. 

•  Food-handling  and  storage 
establishments,  premises  and 
equipment. 


•  Commercial,  institutional  and 
industrial  premises  and  equipment. 

•  Residential  and  public  access 
premises. 

•  Medical  premises  and  equipment. 

•  Human  drinking  water  systems. 

•  Materials  preservatives. 

•  Swimming  pools. 

•  Recirculating  industrial  processes 
and  water  systems  (part  of  the  industrial 
processes  and  water  systems  use 
pattern). 


As  discussed  previously  in  this 
proposal,  wood  preservatives  are 
considered  to  be  an  antimicrobial  use 
pattern  with  high  expectation  of 
environmental  exposure.  Wood  that  has 
been  treated  with  a  wood  preservative 
product  is  placed  directly  into  the 
outdoor  environment,  thus  leading  to 
the  potential  for  significant  release  of 
the  wood  preservative  into  the 
environment.  The  data  required  to 
register  a  wood  preservative  product 
depend  on  the  use  site  of  the  treated 
wood,  which  can  be  land-only,  aquatic- 
only  or  both.  For  instance,  a  wood 
preservative  product  which  would  be 
used  in  or  near  water  will  usually  have 
more  data  requirements  concerning  the 
effects  of  the  pesticide  on  aquatic 
organisms  than  a  product  that  is  not 
used  in  or  near  water. 

Therefore,  if  a  product  specifies  that 
wood  that  has  been  treated  with  that 
product  cannot  be  used  in  areas  with 
the  potential  for  that  wood  coming  into 
contact  with  water,  then  EPA  believes 
that  the  potential  for  exposure  is 
decreased.  Accordingly,  it  is  current 
EPA  practice  to  require  fewer 
environmental  fate  and  ecological 
effects  studies  for  such  products.  In 
practice  it  is  difficult  to  assure  that 
wood  treated  with  a  wood  preservative 
that  is  for  land-use  only  will  not  come 
in  contact  with  water.  Treated  wood 
intended  for  a  use  with  little  potential 
aquatic  exposure  could  be  inadvertently 
diverted  to  other  uses,  such  as  marine 
docks  or  pilings,  which  would  have 
considerable  aquatic  exposure.  The 
Agency  does  not  know  if  or  how  often 
this  kind  of  diversion  occurs.  However, 
the  Agency  notes  that  in  the  United 
States,  wood  preservatives  are 
categorized  using  the  American  Wood 
Preservers’  Association  Use  Category 
system.  These  categories  describe  the 
exposure  conditions  which  treated 
wood  products  can  be  subjected  to 
when  in  service.  The  categories, 
although  general,  provide  some  measure 
of  control  over  how  treated  wood 
products  are  used. 


C.  Data  Requirements  for  Wood 
Preservatives 
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A  concern  that  has  been  raised  to  EPA 
is  the  difference  in  hew  different 
countries  regulate  wood  preservative 
products.  This  could  present  a  challenge 
for  joint  reviews  of  wood  preservatives 
since  different  data  requirements  and 
differing  programmatic  objectives  could 
result  in  different  regulatory  decisions. 

Today’s  proposed  data  requirements 
are  based  on  EPA’s  current  practice  of 
determining  the  data  required  for  a 
wood  preservative  product  dependent 
on  the  usage  (land-only  versus  land  and 
aquatic).  The  Agency  requests 
comments  on  the  regulation  of  wood 
preservative  products,  and  based  on  the 
comments  received  could  continue  with 
the  split  usage  or  determine  to  no  longer 
have  such  a  split  usage. 

XII.  Environmental  Fate  Data 
Requirements 

A.  Environmental  Fate  Data 
Requirements  for  Antimicrobials 

The  Agency  proposes  to  adapt  the 
basic  environmental  fate  data  types 
(§  158.2280)  as  listed  in  subpart  N  of 
current  part  158  to  support  applications 
for  antimicrobial  products.  EPA  also 
proposes  to  modify  the  applicability  of 
those  requirements  to  antimicrobials  to 
reflect  differing  risks  and  levels  of 
exposure.  Moreover,  new  types  of  data 
are  needed  to  evaluate  the  risks 
associated  with  use  patterns  more 
typically  associated  with  antimicrobials, 
such  as  discharge  through  sewer 
systems  and  wastewater  treatment 
plants  to  the  environment.  As  discussed 
in  this  Unit,  such  studies  could  include: 
Activated  sludge  sorption  isotherm, 
ready  biodegradability,  and  modified 
activated  sludge,  respiration  inhibition 
test. 

Fate  studies  characterize  how  a 
pesticide  chemical  dissipates  once  it  is 
released  into  the  environment,  and 
identify  the  significant  transformation 
products  likely  to  result  from  these 
processes.  Fate  studies  include  both 
laboratory  and  field  studies.  Such 
studies  can  provide  input  parameters 
needed  in  simulation  modeling.  Under 
a  tiered  testing  scheme,  a  specified  set 
of  laboratory  studies  determined  by  the 
use  patterns  is  performed  first,  and  then 
a  preliminary,  qualitative  environmental 
fate  and  transport  assessment  is 
developed  from  the  results  of  those 
lower-tiered  studies  and  the  modeling. 
This  assessment  could  determine  that 
no  additional  studies  are  needed.  Or, 
this  assessment  could  trigger  higher- 
tiered  laboratory-based  studies,  and/or 
to  design  or  trigger  appropriate  field 
studies.  Fate  studies  can  also  be  used  as 
'triggers  for  determining  which 


73,  No.  196/ Wednesday,  October  8, 


ecological  effects  data  will  be  needed  to 
support  registration. 

Once  the  higher-tiered  studies  have 
been  reviewed  and  evaluated,  then  the 
Agency  would  use  all  these  data  to 
develop  quantitative  environmental  fate 
and  drinking  water  exposure 
assessments,  and  to  calculate  estimated 
environmental  concentrations  of  the 
pesticide  in  different  media  (such  as 
water,  sediment,  or  soils)  under  various 
pesticide  application  and  site  scenarios. 
The  Agency  uses  these  estimates  of 
exposure  in  conjunction  with  toxicity 
data  to  assess  whether  a  pesticide  has 
the  potential  to  cause  adverse  effects  on 
human  health  via  exposure  through 
drinking  water  and  the  environment  via 
exposures  through  both  water  and  soil. 

B.  History  of  Environmental  Fate  Data 
Requirements  for  Antimicrobials 

In  1984,  at  the  time  of  promulgation 
of  the  original  part  158  data 
requirements,  there  were  no 
environmental  fate  data  requirements 
for  the  indoor  use  pattern.  At  that  time, 
EPA  assumed  that  many  of  the  indoor 
uses  went  down-the-drain  to  a 
wastewater  treatment  plant  (WWTP),  at 
which  point  dilution  and  degradation, 
or  removal  by  WWTP  processes  would 
mitigate  environmental  concerns.  Thus, 
currently,  in  part  161,  there  are  no 
environmental  fate  data  requirements 
for  the  indoor  use  pattern. 

In  1997,  the  Agency  presented  a  draft 
of  the  antimicrobial  data  requirements 
to  the  FIFRA  Science  Advisory  Panel 
(SAP)  (Ref.  29).  As  part  of  its 
presentation  EPA  explained  its  intent  to 
divide  antimicrobial  uses  into  two 
groupings  based  on  the  potential  for 
environmental  exposure  (high 
environmental  exposure  and  low 
environmental  exposure).  In  1997,  the 
Agency  defined  the  low  environmental 
exposure  grouping  as  the  following 
eight  use  scenarios:  Agricultural 
premises  and  equipment;  food¬ 
handling/storage  establishments 
premises  and  equipment;  commercial, 
institutional  and  industrial  premises 
and  equipment;  residential  and  public 
access  premises;  medical  premises  and 
equipment;  human  drinking  water 
systems;  materials  preservatives;  and 
swimming  pools.  For  these  eight  use 
scenarios  for  environmental  fate  data 
the  Agency  intended  to  require  a  very 
reduced  data  set  (hydrolysis  data). 

In  its  report,  the  SAP  expressed  its 
concerns  about  “the  lack  of  chemical 
fate  data,”  indicated  that  hydrolysis 
would  be  an  important  pathway  of 
concern  for  only  a  subset  of 
antimicrobial  chemicals,  and  stated  that 
both  biodegradation  data,  and  microbial 
data  should  also  be  required.  According 
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to  the  SAP,  this  was  “to  ensure  the 
safety  of  environmental  discharge  but 
also  for  protection  of  publicly  owned 
treatment  works  (POTWs)  and  other 
treatment  systems  which  often  rely  on 
microbial  treatment  processes.”  In 
response  to  the  SAP’s  concerns,  the 
Agency  reexamined  the  need  for 
environmental  fate  data  other  than 
hydrolysis.  As  a  result  of  this  1997 
reexamination,  the  Agency  determined 
to  conditionally  require  data  on 
photodegradation  in  water  for  low 
environmental  exposures.  At  that  time, 
the  Agency  determined  not  to  require 
biodegradation  or  microbial  data. 

More  recently,  as  part  of  its 
development  of  this  proposed  rule,  EPA 
re-evaluated  the  1997  SAP 
recommendations  concerning  the  data 
requirements  for  environmental  fate, 
and  nontarget  plant  and  organisms.  The 
reason  for  this  re-evaluation  was,  in 
part,  due  to  certain  comments  that  were 
received  in  response  to  the  2005 
proposed  rule  for  conventional  pesticide 
chemicals  (70  FR  12276,  March  11, 
2005).  Additionally,  the  Agency  was 
also  becoming  increasingly  aware  of 
detections  of  antimicrobial  chemicals  in 
various  environmental  compartments. 

The  Agency  received  comments  from 
four  California  water  treatment 
authorities  and  from  environmental 
agencies  from  two  cities  in  California. 
The  comments  centered  on  their  strong 
recommendations  that  FIFRA  data 
requirements  should  be  equivalent  to 
the  data  required  to  develop  water 
quality  criteria  (WQC)  under  the  Clean 
Water  Act  (CWA)  and  should  consider 
water  quality  issues  related  to  urban 
pesticide  use.  California  water-treatment 
authorities  questioned  the  adequacy  of 
the  Agency’s  assessment  of  risks  with 
regard  to  water  quality  considerations 
including:  Use  of  aquatic  toxicity  data, 
surface  water  quality  studies,  and  urban 
uses  of  pesticides,  particularly  when 
these  uses  result  in  pesticide  residues  in 
receiving  waters  from  storm  sewers  or 
sewage  treatment  plants. 

EPA  believes  that  even  though  these 
comments  were  received  in  response  to 
the  conventional  pesticide  chemicals 
proposed  rule,  the  submitted 
information  on  receiving  waters  for 
wastewater  treatment  plants  is 
particularly  applicable  to 
antimicrobials,  many  of  which  are  used 
indoors.  This  means  that  the 
antimicrobial  goes  down-the-drain  and 
eventually  reaches  a  wastewater 
treatment  plant.  Therefore,  in  its 
response  to  comments  document  for  the 
final  rule  for  conventional  pesticide 
chemicals,  EPA  agreed  that  pesticide 
discharge  into  municipal  sewage 
systems  is  an  important  issue 
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particularly  for  those  antimicrobial 
pesticides  which  are  typically  rinsed 
down  the  drain.  EPA  stated  it  would 
consider  the  issue  of  down-the-drain 
chemicals  in  the  proposed  rule  for 
antimicrobials. 

As  a  first  step  toward  re-evaluating  its 
processes  and  procedures  for 
conducting  a  risk  assessment  for  an 
antimicrobial  chemical  that  goes  down- 
the-drain,  the  Pesticide  Program 
discussed  these  issues  with  EPA’s  Office 
of  Water  (OW).  The  Agency  is  becoming 
increasingly  aware  of  detections  of 
antimicrobial  pesticide  chemicals  in 
various  environmental  compartments, 
including  surface  water.  An  example  of 
a  chemical  with  such  detections  is 
triclosan  (Refs.  12,  17,  22,  and  23).  The 
detection  of  such  chemicals  in  surface 
water  indicates  that  the  antimicrobial 
(or  its  degradate)  is  moving  from  the 
area  of  application,  down-the-drain  to  a 
WWTP,  and  then  into  the  environment 
via  the  treated  effluent.  Certain 
chemicals  can  pose  a  risk  even  at  low 
levels.  Based  on  the  Agency’s  concerns 
about  the  potential  effects  of 
antimicrobials  on  the  biological 
treatment  processes  used  in  WWTPs, 
concerns  about  potential 
bioconcentration  of  antimicrobials  after 
release,  and  possible  effects  on 
nontarget  species,  the  Agency  now 
believes  that  new  environmental  fate 
data  requirements  are  needed  for  down- 
the-drain  antimicrobial  uses. 

Therefore,  EPA  is  proposing  to  require 
data  to  address  environmental  fate 
(degradation),  biodegradation  data,  and 
microbial  data,  for  the  low 
environmental  exposure  grouping  (as 
defined  in  Unit  XI.  B.  and  once-through 
industrial  processes  and  water  systems. 
These  data  reflect  the  Agency’s  concern 
about  the  potential  movement  of 
antimicrobials  and  their  degradates  from 
the  indoor  environment  to  the  outdoor 
environment.  Additionally,  these  lower- 
tiered  data  will  allow  EPA  to  conduct 
screening-level  environmental  fate 
assessments  which  can  then  indicate  the 
need  for  higher-tiered  fate  and 
ecotoxicity  studies  and  higher-tiered 
environmental  assessments. 

EPA  specifically  requests  comments 
on  the  Agency’s  rationale  for  requiring 
data  to  perform  a  screening  assessment 
on  down-the-drain  antimicrobial  uses, 
the  potential  for  performing  higher¬ 
tiered  studies  based  on  the  results  of  the 
screening  assessment,  and  the  cost  and 
burden  of  performing  the  studies. 

EPA  also  notes  that  three  use  patterns, 
wood  preservatives,  antifoulants,  and 
aquatic  uses  are  not  considered  down- 
the-drain  use  patterns.  As  previously 
discussed,  these  uses  either  occur 
outdoors  and  thus  discharge  directly  to 


the  environment,  or  result  in  materials 
treated  with  antimicrobials  being  placed 
in  the  environment.  Since  these  use 
patterns  are  unlikely  to  go  down-the- 
drain,  a  screening-level  environmental 
fate  assessment  is  not  needed. 

C.  Today’s  Proposal  for  Low 
Environmental  Exposure  Antimicrobials 

The  Agency  believes  that 
environmental  exposures  from  the  use 
patterns  discussed  in  Unit  XI. B. 3.  of  this 
preamble  are  likely  to  be  small,  because 
(1)  the  sites  where  these  uses  occur  are 
not  rapidly  or  directly  connected  to 
aquatic  environments,  (2)  some  of  the 
applications  occur  on  a  very  infrequent 
basis  and  other  applications  involve 
very  small  amounts  of  the  antimicrobial, 
and  (3)  in  many  cases  wastewaters 
containing  these  antimicrobials  are 
processed  in  WWTPs.  The  indirect 
movement  of  antimicrobials  from  the 
use  sites  into  the  outdoor  environment 
occurs  mostly  through  water.  In  many 
cases,  leachates,  rinsates,  and  flushes 
are  released  down-the-drain,  and 
eventually  reach  a  WWTP.  WWTPs 
degrade  chemicals  in  their  influent, 
although  the  degree  of  degradation 
varies  widely  depending  on  the 
chemical,  the  treatment  process  and 
other  factors  (e.g.,  ambient  temperature). 
After  treatment,  the  effluent  (the  treated 
water  and  any  chemicals  remaining  in 
that  water)  is  released  into  the  aquatic 
environment,  or  to  the  terrestrial 
environment  via  land  application  of 
sewage  sludge. 

Given  the  expectation  of  low 
exposures  to  the  environment,  EPA 
proposes  to  use  a  tiered  system  of  data 
requirements  to  determine  the  type  of 
environmental  fate  assessment  needed 
for  the  low  environmental  exposure 
grouping.  A  screening-level  assessment 
would  be  used  to  determine  the 
potential  of  the  antimicrobial  chemical 
to  directly  harm  the  microbial  treatment 
processes  present  in  wastewater 
treatment  systems,  the  environmental 
compartment(s)  that  the  antimicrobial  is 
likely  to  partition  to,  and  the  amount  of 
antimicrobial  that  could  be  present  in 
the  effluent  that  the  treatment  plant 
releases  to  the  environment.  The 
presence  of  antimicrobials  in  an  effluent 
release  means  that  an  ecological 
assessment  could  be  required  to 
evaluate  risks  to  endangered  species.  It 
is  also  possible  that  estimation  of 
concentrations  to  use  in  a  drinking 
water  assessment  could  be  required. 

The  lower-tiered  environmental  fate 
studies  being  proposed  for  the 
screening-level  assessment  for  the  low 
environmental  exposure  grouping  are 
discussed  in  detail  in  Units  XII. E.  -  K. 
of  this  preamble.  The  higher-tiered 


studies  that  would  be  triggered  are 
based  on  a  weight-of-evidence 
evaluation  of  the  results  of  the  lower- 
tiered  studies  are  discussed  in  Units 
XII. L.  -  Q.  EPA’s  proposal  to 
conditionally  require  these  data  for  the 
low  environmental  exposure  grouping 
would  for  these  studies  expand  the 
number  of  use  patterns  for  which  the 
test  is  conditionally  required. 

It  may  be  possible  to  model  some  of 
the  needed  parameters.  The  applicant  is 
encouraged  to  review  the  approach 
discussed  in  Unit  XVIII.  A.  of  this 
preamble  on  the  use  of  Structure- 
Activity-Relationship  (SAR) 
assessments  to  ascertain  if  such 
techniques  could  provide  useful 
information  in  preparing  their 
submission  to  EPA. 

EPA  is  proposing  to  conduct  the 
screening-level  of  its  fate  assessment  for 
these  low  environmental  exposure 
antimicrobials  with  non-direct,  delayed 
environmental  connections  in  a  three- 
pronged  approach.  The  three  prongs  are 
designed  to  (1)  estimate  the  number  of 
days  per  year  of  exceedance  of  the 
antimicrobial  surface  water 
concentration  of  concern  to  aquatic 
organisms  in  a  surface  water  body 
downstream  of  a  treatment  plant,  (2) 
determine  any  negative  effect  of  the 
antimicrobials  in  the  influent  on  the 
activated  sludge  biomass  in  biological 
wastewater  treatment  systems,  and  (3) 
determine  the  potential  for  the 
antimicrobial  to  accumulate  in  sediment 
or  in  organisms  downstream  from  the 
WWTP  release,  or  for  there  to  be 
negative  impacts  on  nontarget 
organisms  in  the  receiving  water  body. 

For  the  first  plong,  modeling  would 
be  used  to  estimate  a  screening-levef 
exposure  concentration  of  the 
antimicrobial  in  a  surface  water  body 
that  receives  effluent  from  a  WWTP. 

EPA  anticipates  using  the  Down-the- 
Drain  model  with  the  Probabilistic 
Dilution  Model  (PDM)  option  in  the 
Exposure  and  Fate  Assessment 
Screening  Tool  (E-FAST)  (Version  2.0) 
available  from  the  Agency’s  website  (see 
http://www.epa.gov/oppt/exposure/ 
pubs/efast.htm).  This  model  option  uses 
readily  available  data  as  inputs  to 
estimate  conservative  (i.e.,  high-end) 
exposure  concentrations.  E-FAST  has 
been  independently  peer-reviewed  by 
EPA’s  Science  Advisory  Board. 
Comments  from  that  peer  review  have 
been  incorporated  into  Version  2.0  of  E- 
FAST. 

The  PDM  option  of  E-FAST  can 
predict  downstream  chemical 
concentrations  from  an  industrial 
discharge  and  from  disposal  of 
consumer  products  into  household 
wastewater.  The  module  uses  a  simple 
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mass  balance  approach  that  uses 
probability  distributions  as  inputs.  The 
concentration  of  the  chemical  in  the 
receiving  surface  water  body  is  also 
calculated  as  a  probability  distribution 
of  the  ratio  of  WWTP  effluent  flow  and 
stream  flow  immediately  downstream  of 
the  WWTP.  The  Down-the-Drain  Model 
can  be  run  with  or  without  the  PDM 
option. 

The  Down-the-Drain  Model  requires 
as  an  input  value  the  production 
volume  of  the  chemical.  If  this 
information  cannot  be  supplied  by  the 
applicant,  then  the  Agency  would  need 
to  estimate  the  volume.  The  production 
volume  would  be  used  as  if  the  entire 
volume  of  the  chemical  were  expected 
to  go  down  the  drain.  However,  the 
Agency  would  be  able  to  modify  the 
production  volume  to  account  for  the 
percentage  of  the  chemical  that  is 
expected  to  actually  go  down  the  drain. 
As  an  example,  almost  all  of  a  toilet 
bowl  cleaner  can  be  reasonably 
expected  to  go  down  the  drain,  but  a 
hard  surface  cleaner  could  also  vaporize 
into  the  air,  dry  on  the  surface,  or  be 
disposed  of  on  paper  towels  into  the 
trash.  Therefore  it  may  be  reasonable  to 
adjust  the  production  volume  used  as  an 
input  to  the  Down-the-Drain  model.  The 
model  estimates  human  exposure  from 
ingestion  of  drinking  water  and  fish, 
and  concentrations  of  chemicals  in 
surface  waters  downstream  of  WWTPs. 
The  PDM  option  estimates  the  number 
of  days  of  exceedance  of  a  concentration 
of  concern  for  aquatic  organisms. 
Concentrations  of  concern  are  based  on 
measurements  of  acute  and/or  chronic 
effects  to  aquatic  organisms. 

For  the  second  prong  of  the 
assessment,  EPA  intends  to  require  five 
environmental  fate  studies  to  determine 
the  potential  of  the  antimicrobial  to 
harm  the  microbial  treatment  processes 
in  wastewater  treatment  systems,  and  to 
determine  the  potential  amount  of 
antimicrobial  present  in  the  effluent  that 
the  treatment  plant  releases  to  the 
environment.  Higher-tiered  studies 
would  be  triggered  based  on  a  weight- 
of-evidence  evaluation  of  the  results  of 
the  following  lower  tiered  studies: 
Hydrolysis;  photodegradation  in  water; 
modified  activated  sludge,  respiration 
inhibition  test;  activated  sludge  sorption 
isotherm;  and  ready  biodegradability. 
These  tests  are  discussed  in  Units  XII.E., 
F.,  H.,  I.,  and  K.  of  this  preamble. 

•  The  data  from  the  hydrolysis  study 
would  allow  EPA  to  determine  if  the 
antimicrobial  hydrolyzes  in  water 
during  transport  to  the  WWTP,  and  also 
after  release  to  the  environment.  These 
data  are  routinely  used  to  understand 
the  persistence  of  a  chemical  in  the 
environment,  and  when  the  hydrolysis 


breakdown  products  should  also  be 
considered  in  the  environmental  fate 
assessment. 

•  The  data  from  the  photodegradation 
in  water  study  would  allow  EPA  to 
determine  if  the  antimicrobial  degrades 
in  shallow  water  due  to  exposure  to 
sunlight.  These  data  are  used  to 
understand  the  persistence  of  a 
chemical  in  surface  water. 

•  The  modified  activated  sludge, 
respiration  inhibition  test  would  allow 
EPA  to  identify  antimicrobials  wdiich 
could  harm  the  microorganisms  found 
in  biological  wastewater  treatment 
systems  and  would  also  indicate 
suitable  antimicrobial  concentrations  for 
use  in  the  ready  biodegradability  test. 

•  The  activated  sludge  sorption 
isotherm  study  would  allow  EPA  to 
assess  the  distribution  of  the 
antimicrobial  between  the  sludge  and 
aqueous  phases. 

•  The  ready  biodegradability  study 
would  allow  the  Agency  to  determine 
whether  the  chemical  tested  achieves 
“pass  levels”  for  ready  biodegradability. 
These  screening  tests  are  so  stringent 
that  it  is  assumed  that  the  chemicals 
that  meet  the  passTevels  will  rapidly 
and  completely  biodegrade  in  aquatic 
environments  under  aerobic  conditions. 

Modeling  could  also  be  used  to 
predict  the  removal  of  a  chemical  in  a 
sewage  treatment  plant.  STPWIN™  is 
part  of  the  EPI  SUITE  modeling 
available  via  the  Agency’s  website  (see 
http://www.epa.gov/oppt/exposure/ 
pubs/episuite.htm).  STPWIN™  can 
predict  values  not  only  for  the  total 
removal  but  also  three  contributing 
processes:  Biodegradation,  sorption  to 
sludge,  and  stripping  to  air. 

The  third  prong  of  the  fate  assessment 
would  use  the  available  product 
chemistry  data  (for  example  octanol/ 
water  partition  coefficient,  vapor 
pressure,  or  solubility  in  water)  or 
predicted/modeled  data  to  determine 
the  potential  for  the  antimicrobial  to 
bioconcentrate.  This  is  consistent  with 
the  approach  used  in  the  Agency’s  PBT 
profiler,  an  assessment  tool  that 
estimates  environmental  persistence  (P), 
bioconcentration  potential  (B),  and 
aquatic  toxicity  (T)  of  a  chemical  based 
on  its  molecular  structure,  (see  http:// 
www.epa.gov/oppt/pbtprofiler.) 

The  Agency  would  then  use  the 
results  of  all  three  prongs  to  conduct  a 
screening-level  environmental  fate 
assessment.  It  is  also  possible  that 
information  from  open  literature  could 
be  useful  to  the  Agency  for  its 
assessment.  By  combining  the  modeled 
exposure  estimates  with  information  on 
the  persistence  of  the  antimicrobial,  its 
distribution  in  the  environment,  and  its 
ability  to  harm  the  microorganisms 


found  in  a  biological  WWTP,  the 
Agency  could  determine  if  there  are  risk 
concerns.  Based  on  the  concerns,  EPA 
would  be  able  to  determine  if  a  more  in- 
depth  risk  assessment  would  be 
required  for  certain  environmental 
media.  Higher-tiered  data  could  be 
required  to  support  such  a  risk 
assessment.  The  specific  data  would 
depend  on  the  environmental  medium 
in  which  the  antimicrobial  and  its 
transformation  products  reside,  and  on 
the  concentrations  in  the  environment. 

•  If  the  antimicrobial  is  completely 
degraded  to  non-toxic  degradates,  then 
it  is  likely  that  no  higher-tiered 
environmental  fate  data  would  be 
required. 

•  If  the  antimicrobial  is  not  completely 
degraded  by  the  WWTP  and  is  in  the 
effluent  released  to  surface  water,  then 
depending  on  the  concentrations  that 
then  occur  in  the  environment,  an 
assessment  similar  to  that  of  an 
antimicrobial  with  high  environmental 
exposure  could  be  needed. 

•  If  the  antimicrobial  partitions  to 
water,  then  the  possible  higher-tiered 
environmental  fate  studies  would 
include:  Leaching  and  adsorption/ 
desorption,  and  aerobic  and  anaerobic 
aquatic  metabolism. 

•  If  the  antimicrobial  is  likely  to 
partition  to  sludge,  soil,  or  sediment, 
then  possible  higher-tiered 
environmental  fate  studies  would 
include  aerobic  and  anaerobic  soil 
metabolism  studies,  and  sediment 
studies.  EPA  has  considered  that 
antimicrobials  may  be  present  in 
biosolids  (sewage  sludge)  that  are  land 
applied.  While  soil  and  sediment  data 
would  be  required  for  an  antimicrobial 
risk  assessment,  these  data  may  also  be 
useful  to  EPA’s  Biosolids  Program 
conducted  under  40  CFR  part  503. 

The  Agency  specifically  seeks 
comment  on  this  proposed  approach  for 
performing  a  screening-level 
environment  fate  assessment  and  the 
potential  for  triggering  higher-tiered 
studies. 

D.  Case  Studies 

To  assess  whether  the  proposed 
approach  provides  the  data  needed  to 
assess  exposure  and  risk  of 
antimicrobial  pesticides  released  to  the 
environment  via  down-the-drain  use 
patterns,  the  Agency  has  conducted  four 
case  studies.  All  of  the  models  used  for 
the  case  studies  are  peer-reviewed,  and 
publicly  available.  These  case  studies, 
entitled  “Four  Case  Studies  of 
Antimicrobial  Pesticides  in  the  Down- 
the-Drain  Screening  Model,  Using  the 
Proposed  Approach  for  a  Screening- 
Level  Environmental  fate  Assessment” 
(Ref.  42)  reflect  a  particular  integration 
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of  the  modeling  results  specific  to  the 
needs  of  antimicrobials. 

Four  antimicrobial  pesticides  that 
have  completed  scientific  review  in  the 
reregistration  process  were  selected  to 
represent  a  range  of  influent  volumes  to 
WWTPs,  and  general  environmental  fate 
and  transport  properties.  Antimicrobials 
undergoing  reregistration  were  chosen 
because  they  have  fairly  complete 
supporting  data  bases,  and  are  well 
understood;  that  is,  they  allow  a 
comparison  of  the  proposed  approach 
with  real-world  information. 

In  selecting  these  four  chemicals,  the 
Agency  attempted  to  select  at  least  one 
chemical  that  should  trigger  higher  tier 
data  requirements  and  one  that  should 
trigger  no  higher  tier  data  requirements. 
The  environmental  fate  and  transport 
characteristics  considered  during  the 
case  studies  were  environmental 
persistence,  biodegradability,  hydrolytic 
stability,  and  sorption  potential. 
Although  not  intended  to  represent  all 
possible  combinations  of  chemical 
characteristics,  use  scenarios,  and  usage 
volumes,  the  four  antimicrobials 
selected  for  the  case  studies  were 
intended  to  include  a  sufficiently  broad 
range  of  possible  outcomes  to  credibly 
assess  the  proposed  approach. 

•  Chemical  A  was  intended  to 
represent  a  chemical  with  a  high 
loading  (mass)  within  the  WWTP’s 
influent,  high  toxicity  to  fish  and 
aquatic  invertebrates,  high  hydrolytic 
stability,  relatively  high  potential  to 
biodegrade  during  wastewater 
treatment,  and  low  to  moderate 
potential  to  adsorb  to  activated  sludge. 
This  chemical  was  picked  as  a  “worst- 
case”  example. 

•  Chemical  B  was  intended  to 
represent  a  chemical  with  a  relatively 
low  to  moderate  loading  (mass)  within 
the  WWTP’s  influent,  high  toxicity  to 
fish  and  aquatic  invertebrates,  high 
hydrolytic  stability,  and  no  available 
data  on  biodegradability  during 
wastewater  treatment  or  the  potential  to 
adsorb  to ‘activated  sludge. 

•  Chemical  C  represents  a  “best-case” 
example.  It  is  an  organic  acid  that  has 

a  high  loading  (mass)  within  the 
WWTP’s  influent,  potential  to 
bioaccumulate,  high  water  solubility,  no 
environmental  fate  data,  and  no 
ecotoxicity  data.  This  chemical  was 
selected  as  a  case  study  because  it 
degrades  quickly  and  would  be 
expected  to  have  little  potential  for 
ecotoxicity. 

•  Chemical  D  represents  a  mixture  of 
two  organic  chemicals  with  relatively 
low  loading  (mass)  within  the  WWTP’s 
influent  volume,  high  resistance  to 
biodegradation  during  wastewater 
treatment,  low  potential  to  sorb  to 


activated  sludge,  and  fairly  low  toxicity 
to  fish  and  aquatic  invertebrates. 

The  specific  identities  of  the 
antimicrobials  have  been  “blinded”  to 
focus  those  who  may  wish  to  comment 
on  the  proposed  approach,  and  not  what 
the  result  “should”  be  for  a  particular 
chemical. 

Many,  but  not  all,  of  the  values 
selected  for  input  data  for  the  case 
studies  were  based  on  measured  or 
estimated  values  for  existing 
antimicrobial  pesticides.  In  some 
instances,  values  for  input  data  needed 
to  run  models  to  assess  exposure  and 
risk  from  down-the-drain  releases  were 
not  available.  In  those  instances, 
hypothetical  values  were  used. 
Hypothetical  values  were  also 
sometimes  selected  to  enable  the  cases 
to  have  sufficiently  different  key 
environmental  fate  and  transport 
properties  to  be  able  to  more  rigorously 
test  the  proposed  tiered  approach  for 
assessing  exposure  and  risk  to 
chemicals  that  are  released  down-the- 
drain. 


Table  1.— Case  Studies 


Study 

Results 

Chemical  A;  A 
Chemical  that 

Does  Not  Hydro¬ 
lyze  and  Only  Par¬ 
tially  Biodegrades 

The  proposed  ap¬ 
proach  indicated 
Chemical  A  has 
considerable  po¬ 
tential  to  pose  ec¬ 
ological  concerns. 
Aerobic  and  an¬ 
aerobic  soil  me¬ 
tabolism  studies 
are  needed  to  re¬ 
fine  environmental 
fate  and  dissipa¬ 
tion,  and  higher- 
tier  ecotoxicity 
studies  are  need¬ 
ed  to  determine 
risk  to  nontarget 
species. 

Chemical  B:  A 
Chemical  Which  Is 
Stable  to  Hydrol¬ 
ysis,  But  There  Is 
No  Data  on  the 
Potential  to  Bio¬ 
degrade  During 
Wastewater  Treat¬ 
ment  or  Adsorb  to 
Activated  Sludge 

The  proposed  ap¬ 
proach  indicated 
that  the  lower 
tiered  environ¬ 
mental  fate  stud¬ 
ies  are  needed  to 
determine  Chem¬ 
ical  B’s  dissipation 
rate  in  wastewater 
treatment  plants. 
Several  higher 
tiered  ecotoxicity 
studies  are  need¬ 
ed  to  determine 
risk  to  nontarget 
species. 

Table  1.— Case  Studies— Continued 


Study 

Results 

Chemical  C:  An  Or¬ 
ganic  Acid  that  is 
Highly  Soluble  in 
Water 

There  are  no  data  to 
show  that  Chem¬ 
ical  C  would  harm 
microorganisms 
found  in  biological 
wastewater  treat¬ 
ment  systems 

Chemical  D:  A  Mix¬ 
ture  of  Chemicals 

Chemical  D  does 
not  appear  to 
pose  ecological 
risks  at  the  as¬ 
sumed  production 
levels.  However, 
the  potential  for 
biodegradation 
and  any  potential 
impacts  on  waste 
water  treatment 
plant  organisms 
could  not  be 
ascertained  with 
the  available  infor¬ 
mation.  Therefore, 
the  proposed  new 
lower  tiered  envi¬ 
ronmental  fate 
studies  are  re¬ 
quired. 

From  these  case  studies  the  Agency 
concludes  that  the  proposed  approach 
produces  the  results  desired  by  the 
Agency.  The  proposed  approach 
effectively  distinguishes  between 
chemicals  that  will  require  more  in- 
depth  review  and  therefore  higher-tiered 
studies  versus  chemicals  that  require 
only  the  lower  tiered  environmental  fate 
and  ecotoxicity  studies  to  determine 
that  no  or  few  additional  higher  tiered 
studies  are  needed. 

The  Agency  specifically  seeks 
comment  on  the  case  studies  (Ref.  42) 
performed,  including  the  assumptions 
used  as  model  inputs.  EPA  will  consider 
comments  specific  to  the  case  studies 
along  with  comments  on  the  proposed 
approach,  as  the  Agency  evaluates  the 
use  of  the  proposed  approach  for  down- 
the-drain  antimicrobials  in  the  final  rule 
for  antimicrobial  data  requirements. 

E.  Hydrolysis  Study 

EPA  proposes  to  require  a  hydrolysis 
study  for  all  antimicrobial  pesticides.  In 
40  CFR  part  161,  hydrolysis  studies  are 
currently  required  for  all  use  patterns 
except  indoor.  (The  indoor  part  161  use 
pattern  is  being  considered  by  EPA  to  be 
similar  to  the  low  environmental 
exposure  grouping.)  Accordingly,  EPA 
proposes  to  continue  to  require 
hydrolysis  studies  for  all  of  the  high 
environmental  exposure  use  patterns 
(once-through  industrial  processes  and 
water  systems,  antifoulant  paints  and 
coatings,  wood  preservatives,  and 
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aquatic  areas)  and  to  codify  the 
requirement  for  all  other  antimicrobial 
use  patterns.  In  practice,  hydrolysis 
studies  have  been  required  for  all 
antimicrobial  chemicals  for  over  10 
years. 

As  previously  discussed,  EPA  intends 
to  require  the  hydrolysis  study  as  part 
of  the  lower  tier  of  environmental  fate 
data  requirements  for  down-the-drain 
chemicals.  Chemicals  that  hydrolyze 
rapidly  to  less  toxic  chemicals  may  need 
few  higher  tiered  studies.  This  study 
will  allow  EPA  to  determine  how  fast 
the  antimicrobial  breaks  down  in  the 
presence  of  water  and  what  degradates 
are  formed. 

F.  Photodegradation  in  Water 

In  40  CFR  part  161,  the 
photodegradation  in  water  study  is 
required  for  aquatic  use  patterns.  The 
Agency  proposes  to  continue  its  existing 
requirement  for  a  photodegradation  in 
water  study  for  the  antimicrobial 
aquatic  areas  use  pattern.  The  Agency 
also  proposes  to  require  the  study  for  all 
other  antimicrobial  uses.  This  would 
expand  the  number  of  use  patterns  for 
which  this  study  is  required. 

This  study  will  allow  EPA  to 
determine  the  degradation  of  the 
pesticide  in  shallow  water  bodies  as  a 
result  of  exposure  to  sunlight. 

Chemicals  that  degrade  quickly  in  the 
environment  may  need  few  higher  tier 
studies.  As  with  the  data  requirements 
for  conventional  pesticide  chemicals, 
EPA  intends  to  clarify  in  a  test  note 
certain  conditions  when 
photodegradation  testing  would  not  be 
required.  Data  on  photodegradation  in 
water  would  not  be  required  when  the 
electronic  absorption  spectra,  measured 
at  pHs  5,  7,  and  9  of  the  chemical  and 
its  hydrolytic  products,  if  any,  do  not 
show  absorption  or  tailing  between  290 
and  800  nanometers.  If  no  absorption  or 
tailing  occurs  in  this  range,  it  is  unlikely 
that  photodegradation  occurs  (Refs.  25 
and  27). 

G.  Photodegradation  in  Soil 

The  Agency  is  proposing  to  require 
the  photodegradation  in  soil  study  for 
wood  preservatives  only.  Leaching  of 
wood  preservatives  (both  the  parent  or 
transformation  products)  from 
preservative-treated  wood  could 
contaminate  the  surrounding  soils.  This 
would  be  a  new  data  requirement  which 
would  provide  data  on  the  dissipation, 
nature  and  persistence  of  wood 
preservative  degradation  products 
formed  by  soil  surface  catalyzed 
photolysis.  Using  these  data  the  Agency 
can  assess  the  extent  and  duration  of 
human  (e.g.,  children  playing  below 
decks)  and/or  nontarget  organism 


exposures  to  soils  adjacent  to 
preservative-treated  wood  structures. 
Such  soils  may  contain  the  parent 
compound  and/or  transformation 
products,  which  could  include  those 
formed  via  photodegradation  processes. 

H.  Activated  Sludge  Sorption  Isotherm 

The  activated  sludge  sorption 
isotherm  study  would  be  a  new  data 
requirement.  EPA  is  proposing  to 
require  this  study  only  for  the  low 
environmental  exposure  grouping  and 
the  once-through  industrial  processes 
and  water  systems.  This  study  is  not 
required  for  wood  preservatives, 
antifoulants,  or  aquatic  areas. 

For  antimicrobial  chemicals  that  go 
down-the-drain  and  reach  a  WWTP,  as 
part  of  its  screening-level  environmental 
fate  assessment,  EPA  will  analyze  the 
potential  impact  of  the  antimicrobial 
chemical  on  the  microorganisms  in  the 
typical  biological  treatment  processes  of 
a  WWTP.  The  activated  sludge  sorption 
isotherm  study  would  allow  EPA  to 
assess  the  distribution  of  the 
antimicrobial  between  the  sludge  and 
aqueous  phases.  This  information  is 
important  in  determining  the  method 
used  in  the  ready  biodegradability  test 
and  the  higher-tiered  studies  that  may 
be  required.  Antimicrobials  that  are 
predominantly  in  the  water  column  and 
do  not  sorb  to  sludge  may  not  need 
testing  that  focuses  on  sediment  and 
soils,  such  as  the  aerobic  and  anaerobic 
soil  metabolism  studies.  Antimicrobials 
that  predominantly  sorb  to  the  sludge, 
soil,  and  sediment  may  not  need  testing 
that  focuses  on  water,  such  as  the 
aerobic  and  anaerobic  aquatic 
metabolism  studies. 

I.  Ready  Biodegradability 

The  ready  biodegradability  study 
would  be  a  new  data  requirement.  EPA 
is  proposing  to  require  this  study  only 
for  the  low  environmental  exposure 
grouping  and  the  once-through 
industrial  processes  and  water  systems. 
This  study  is  not  required  for  wood 
preservatives,  antifoulants,  or  aquatic 
areas. 

For  antimicrobial  chemicals  that  go 
down-the-drain  and  reach  a  WWTP,  as 
part  of  its  screening-level  environmental 
fate  assessment,  EPA  will  analyze  the 
potential  impact  of  the  antimicrobial 
chemical  on  the  microorganisms  in  the 
biological  treatment  processes  of  a 
WWTP.  Biodegradation  is  an  important 
environmental  pathway  in  which  the 
antimicrobial  is  broken  down  into 
“smaller”  chemicals  by  bacteria.  This 
study  supplies  information  on  the  rate 
of  breakdown  and  the  completeness  of 
the  degradation  to  carbon  dioxide  and 
water.  A  ready  biodegradability  study 


would  allow  the  Agency  to  determine 
whether  the  chemical  achieves  “pass 
levels”  for  ready  biodegradability  (e.g., 
70%  removal  of  dissolved  organic 
carbon).  These  screening  tests  are  so 
stringent  that  it  is  assumed  that 
antimicrobials  that  “pass”  will  rapidly 
and  completely  biodegrade  in  aquatic 
environments  under  aerobic  conditions. 
Chemicals  that  degrade  quickly  and 
completely  may  need  few  higher  tiered 
studies. 

/.  Porous  Pot  Test 

The  Agency  is  proposing  to 
conditionally  require  the  porous  pot 
study  for  antimicrobials  based  on  the 
results  of  the  ready  biodegradability 
test.  This  would  be  a  new  data 
requirement.  EPA  is  proposing  to 
require  this  study  only  for  the  low 
environmental  exposure  grouping  and 
the  once-through  industrial  processes 
and  water  systems.  This  study  is  not 
required  for  wood  preservatives, 
antifoulants,  or  aquatic  areas. 

The  porous  pot  study  simulates  the 
processes  in  the  aeration  basin  of  the 
activated  sludge  sewage  treatment 
process.  It  is  therefore  a  more  realistic 
test  than  the  biodegradability  test.  A 
chemical  that  did  not  “pass”  the 
biodegradability  test  could  degrade 
(partially  or  completely)  under  different 
conditions.  The  porous  pot  study  would 
provide  a  measure  of  the  extent  of 
biodegradation  or  removal  likely  to 
occur  during  sewage  treatment.  An 
antimicrobial  that  degrades  quickly  and 
completely  in  a  typical  wastewater 
treatment  plant  may  need.few  higher 
tiered  studies. 

K.  Modified  Activated  Sludge, 
Respiration  Inhibition  Test 

The  modified  activated  sludge, 
respiration  inhibition  test  would  be  a 
new  data  requirement.  EPA  is  proposing 
to  require  this  study  only  for  the  low 
environmental  exposure  grouping  and 
the  once-through  industrial  processes 
and  water  systems.  This  Study  Is  not 
required  for  wood  preservatives, 
antifoulants,  or  aquatic  areas. 

For  antimicrobial  chemicals  that  go 
down-the-drain  and  reach  a  WWTP,  as 
part  of  its  screening-level  environmental 
fate  assessment,  EPA  will  analyze  the 
potential  impact  of  the  antimicrobial 
chemical  on  the  microorganisms  in  the 
biological  treatment  processes  of  a 
WWTP.  The  modified  activated  sludge, 
respiration  inhibition  test  would  allow 
EPA  to  identify  antimicrobials  which 
could  harm  the  microorganisms  found 
in  WWTPs  and  thus  impair  the  ability 
of  these  bacteria  to  carry  out  their 
intended  function.  Additionally,  this 
study  would  also  indicate  suitable 
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concentrations  for  use  in  the  ready 
biodegradability  test. 

L.  Leaching  and  Adsorption/Desorption 

In  40  CFR  part  161,  leaching  and 
adsorption/desorption  studies  are 
required  for  all  use  patterns  except  the 
indoor.  Accordingly,  EPA  proposes  to 
continue  to  require  the  leaching  and 
adsorption/desorption  studies  for  all  of 
the  high  environmental  exposure  use 
patterns:  Once-through  industrial 
processes  and  water  systems, 
antifoulant  paints  and  coatings,  wood 
preservatives,  and  aquatic  areas. 

EPA  is  also  proposing  to  conditionally 
require  these  data  for  the  low 
environmental  exposure  grouping.  This 
would  expand  the  number  of  use 
patterns  for  which  the  test  is 
conditionally  required.  For  the  low 
environmental  exposure  grouping,  the 
leaching  and  adsorption/desorption 
study  is  considered  to  be  a  higher-tiered 
study  that  would  be  triggered  based  on 
a  weight-of-evidence  evaluation  of  the 
results  of  the  hydrolysis, 
photodegradation  in  water,  activated 
sludge  sorption  isotherm,  ready 
biodegradability,  and  modified  activated 
sludge,  respiration  inhibition  tests. 

The  leaching  and  adsorption/ 
desorption  study  would  provide 
information  on  the  mobility  of  the 
antimicrobial  pesticide  in  soils.  The 
antimicrobial  pesticide  may  or  may  not 
be  transported  to  surface  water  and/or 
ground  water  bodies  used  for  drinking 
water.  The  presence  of  an  antimicrobial 
pesticide  in  drinking  water  sources 
could  contribute  to  exposure  via 
drinking  water. 

M.  Aerobic  Soil  Metabolism 

The  Agency  proposes  to  adapt  its 
current  requirement  in  40  CFR  part  161 
for  an  aerobic  soil  metabolism  study  to 
the  specific  needs  of  antimicrobial 
chemicals.  Currently,  40  CFR  part  161 
requires  this  study  for  terrestrial  and 
outdoor  types  of  uses. 

The  aerobic  soil  metabolism  study 
would  be  conditionally  required  for  the 
low  environmental  exposure  grouping, 
and  once-through  industrial  processes 
and  water  systems.  This  would  expand 
the  number  of  use  patterns  for  which 
the  test  is  conditionally  required.  The 
aerobic  soil  metabolism  study  is 
considered  to  be  a  higher-tiered  study 
that  would  be  triggered  based  on  a 
weight-of-evidence  evaluation  of  the 
results  of  the  hydrolysis, 
photodegradation  in  water,  activated 
sludge  sorption  isotherm,  ready 
biodegradability,  and  modified  activated 
sludge,  respiration  inhibition  tests. 

For  aquatic  areas,  data  would  be 
required  only  for  use  sites  that  are 


intermittently  dry.  This  would  codify 
current  practices  for  aquatic  areas. 

For  wood  preservatives,  the  Agency 
proposes  to  require  an  aerobic  soil 
metabolism  study.  This  would  codify 
current  practices  for  wood 
preservatives. 

The  aerobic  soil  metabolism  study 
would  allow  EPA  to  better  understand 
the  antimicrobial  pesticide’s 
degradation  under  aerobic  (oxygen-rich) 
conditions  in  the  laboratory.  The  results 
of  the  study  would  help  to  determine 
how  fast  the  antimicrobial  degrades  in 
the  presence  of  microorganisms  in 
different  natural  soils,  and  what 
metabolites  are  formed.  Chemicals  that 
degrade  quickly  in  soil  are  likely  to  have 
lower  exposure  estimates. 

N.  Anaerobic  Soil  Metabolism 

Due  to  a  printing  error,  the  data 
requirement  for  an  anaerobic  soil 
metabolism  study  was  inadvertently 
omitted  from  the  data  tables  (now  in  40 
CFR  part  161)  in  1991,  and  subsequent 
publications  of  the  CFR.  EPA  asserts 
that  this  requirement  is  still  in 
existence:  This  data  requirement  was 
never  intentionally  removed  from  the 
CFR  by  notice  and  comment 
rulemaking,  and  is  not  considered  a  new 
requirement.  Therefore,  EPA  proposes 
to  adapt  its  current  requirement  for  an 
anaerobic  soil  metabolism  study  to  the 
specific  needs  of  antimicrobial 
chemicals  by  conditionally  requiring  the 
study  for  the  low  environmental 
exposure  grouping,  and  wood 
preservatives. 

EPA  is  expanding  the  number  of  use 
patterns  for  which  the  test  is 
conditionally  required.  For  the  low 
environmental  exposure  grouping,  the 
anaerobic  soil  metabolism  study  is 
considered  to  be  a  higher-tiered  study 
that  would  be  triggered  based  on  a 
weight-of-evidence  evaluation  of  the 
results  of  the  hydrolysis, 
photodegradation  in  water,  activated 
sludge  sorption  isotherm,  ready 
biodegradability,  and  modified  activated 
sludge,  respiration  inhibition  tests. 

For  wood  preservatives,  the  anaerobic 
soil  metabolism  study  would  be 
required  if  treated  wood  is  used  in 
aquatic  environments  or  in  soils  which 
may  become  flooded  or  waterlogged. 
This  would  codify  current  practices  for 
wood  preservatives. 

The  anaerobic  soil  metabolism  study 
would  facilitate  a  better  understanding 
of  the  antimicrobial  pesticide’s 
degradation  under  anaerobic  (oxygen- 
poor)  conditions  in  the  laboratory.  The 
results  of  the  study  would  help  to 
determine  how  fast  the  antimicrobial 
degrades  in  the  presence  of 
microorganisms  in  different  natural 


soils,  and  what  metabolites  are  formed. 
Chemicals  that  degrade  quickly  in  soil 
are  likely  to  have  lower  exposure 
estimates. 

O.  Aerobic  and  Anaerobic  Aquatic 
Metabolism 

In  40  CFR  part  161  both  the  aerobic 
and  anaerobic  aquatic  metabolism 
studies  are  required  for  aquatic  uses.  For 
antimicrobial  chemicals,  the  Agency 
considers  this  to  include  the  following 
uses:  Once-through  industrial  processes 
and  water  systems,  antifoulant  paints 
and  coatings,  and  aquatic  areas. 
Therefore,  the  Agency  proposes  to 
continue  its  current  requirement  for 
aerobic  and  anaerobic  aquatic 
metabolism  studies  for  these  uses.  For 
wood  preservatives  these  studies  have 
been  required  on  a  case-by-case  basis; 
therefore,  this  proposal  would  codify 
current  practices. 

EPA  is  also  proposing  to  conditionally 
require  these  two  studies  for  the  low 
environmental  exposure  grouping.  This 
would  expand  the  number  of  use  ' 
patterns  for  which  the  test  is 
conditionally  required.. 

Anaerobic  aquatic  metabolism  studies 
describe  and  measure  the  formation  of 
pesticide  residues  in  the  water  column 
or  sediment  under  low-oxygen 
conditions.  Aerobic  aquatic  metabolism 
studies  determine  the  effects  that 
exposure  to  aerobic,  or  oxygen-rich 
conditions  in  the  water  column  or 
sediment  can  have  on  a  pesticide  when 
it  is  dispersed  through  the  aquatic 
environment.  Since  the  degradation  or 
dissipation  pathways  of  pesticides  in 
aquatic  environments  are  almost  always 
different  from  those  of  terrestrial 
systems,  soil  metabolism  studies  may 
not  clearly  define  the  paths  of 
degradation  found  in  aquatic 
environments.  For  the  low 
environmental  exposure  grouping,  the 
aerobic  and  anaerobic  aquatic 
metabolism  studies  are  considered  to  be 
higher-tiered  studies  that  would  be 
triggered  based  on  a  weight-of-evidence 
evaluation  of  the  results  of  the 
hydrolysis,  photodegradation  in  water, 
activated  sludge  sorption  isotherm, 
ready  biodegradability,  and  modified 
activated  sludge,  respiration  inhibition 
tests.  Chemicals  that  degrade  quickly  in 
water  or  sediment  are  likely  to  have 
lower  exposure  estimates. 

P.  Aquatic  Sediment  Studies 

Aquatic  sediment  studies  are  required 
for  aquatic  use  patterns  in  40  CFR  part 
161.  Accordingly,  the  Agency  proposes 
to  continue  its  current  requirement  for 
aquatic  sediment  studies  for  the 
antimicrobial  aquatic  areas  use  pattern. 
EPA  is  also  proposing  to  conditionally 
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require  an  aquatic  sediment  study  for  all 
other  antimicrobial  use  patterns  based 
on  the  antimicrobial’s  potential  for 
aquatic  exposure. 

For  the  low  environmental  exposure 
grouping,  the  aquatic  sediment  study  is 
considered  to  be  a  higher-tiered  study 
that  would  be  triggered  based  on  a 
weight-of-evidence  evaluation  of  the 
results  of  the  hydrolysis, 
photodegradation  in  water,  activated 
sludge  sorption  isotherm,  ready 
biodegradability,  and  modified  activated 
sludge,  respiration  inhibition  tests.  This 
would  expand  the  number  of  use 
patterns  for  which  the  test  is 
conditionally  required. 

For  the  once-tnrough  industrial 
processes  and  water  systems, 
antifoulant  paints  and  coatings,  and 
wood  preservatives,  data  would  be 
required  based  on  the  potential  for 
aquatic  exposure  and  if  the  weight-of- 
evidence  indicates  that  the  active 
ingredient  or  principal  transformation 
products  are  likely  to  have  the  potential 
for  persistence,  mobility,  nontarget 
aquatic  toxicity  or  bioaccumulation. 

This  would  codify  current  practices. 

The  aquatic  field  dissipation  study  is 
used  to  determine  the  nontarget  fate  of 
a  terrestrially  applied  pesticide  that  has 
a  high  potential  to  enter  aquatic 
environments  and  to  substantiate 
laboratory  findings.  The  laboratory 
studies  address  one  environmental  fate 
process  at  a  time.  The  aquatic  field 
dissipation  study  examines  pesticide 
loss  or  movement  in  water  and 
sediment.  Under  field  conditions 
degradation/dissipation  processes  can 
proceed  differently  from  how  they 
occurred  under  laboratory  conditions. 
Data  from  this  study  can  reduce  the 
potential  overestimation  to  both 
exposure  and  risk  that  can  result  from 
having  only  laboratory  generated  data. 
Protocols  must  be  approved  by  the 
Agency  prior  to  the  initiation  of  the 
study.  Details  for  developing  protocols 
are  available  from  the  Agency. 

Q.  Monitoring  of  Representative  U.S. 
Waters 

The  Agency  is  proposing  to 
conditionally  require  monitoring  of 
representative  U.S.  waters  for  all 
antimicrobial  use  patterns.  This  would 
include  freshwater,  saltwater, 
surfacewater,  and  groundwater.  This 
would  codify  current  practices. 

The  Agency  would  use  a  weight-of- 
evidence  approach  taking  into  account 
factors  such  as  available  monitoring 
data;  the  vulnerability  of  the  freshwater, 
estuarine,  or  marine  water  resources; 
and  the  persistence  and  fate  of  the 
pesticide  active  ingredient  (or 
degradate).  Protocols  must  be  approved 
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by  the  Agency  prior  to  the  initiation  of 
the  study.  Details  for  developing 
protocols  are  available  from  the  Agency. 

Based  on  past  experience,  the  Agency 
believes  that  these  monitoring  data 
would  be  required  only  for  a  very  small 
number  of  antimicrobial  pesticide 
registrations.  Monitoring  for  tributyltin 
antifoulants  of  the  near  coastal  waters  of 
the  United  States  including  the  Great 
Lakes  was  required  under  the  Organotin 
Anti-fouling  Paint  Control  Act  of  1988. 

In  1989,  pesticide  registrants  were 
required  to  provide  these  monitoring 
data  under  FIFRA  section  3(c)(2)(B). 
These  tributyltin  antifoulants  data  are 
the  only  monitoring  of  representative  U. 
S.  waters  that  has  been  required  for  an 
antimicrobial  to  date. 

R.  Special  Leaching  Study 

The  Agency  is  proposing  to  require 
special  leaching  studies  for  antifoulant 
paints  and  coatings,  and  wood 
preservatives.  Part  161  is  not  explicit  in 
the  data  that  are  currently  required 
because  those  use  patterns  are  not 
delineated  sufficiently  for  antimicrobial 
pesticide  chemicals.  This  proposal 
would  codify  the  Agency’s  current 
practices.  These  studies  are  needed 
because  leaching  from  treated  materials 
is  the  primary  source  of  environmental 
exposure  to  antifoulants  and  wood 
preservatives.  These  studies  would 
provide  basic  information  about  the 
availability  of  the  pesticide  to  the 
environment,  and  would  be  used  to 
perform  exposure  and  risk  assessments. 

There  is  no  OPPTS  Harmonized 
guideline  for  these  studies.  The 
applicant  may  perform  the  study  with  a 
protocol  of  their  choice,  or  may  use  the 
American  Wood  Preservers’ 
Association’s  (AWPA)  Standard  Method 
of  Determining  the  Leachability  of 
Wood  Preservatives  (AWPA  Ell-97), 
AWPA’s  Standard  Method  for 
Determining  the  Leachability  of  Wood 
Preservatives  in  Soil  Contact  (AWPA 
E20-04),  and  the  American  Society  for 
Testing  and  Materials  (ASTM)  Standard 
Test  Method  for  Organotin  Release  Rates 
of  Antifouling  Coating  Systems  in  Sea 
Water  (ASTM  D5 108-90),  or  their 
equivalents.  As  stated  in  the  test  notes 
to  the  table  in  proposed  §  158.2280, 
prior  approval  by  the  Agency  of  studies 
conducted  according  to  AWPA  Ell-97 
or  ASTM  D5108-90  is  not  required. 
However,  all  studies  that  would  be 
conducted  according  to  other  protocols 
must  be  approved  by  the  Agency  prior 
to  the  initiation  of  the  study.  Details  for 
developing  protocols  are  available  from 
the  Agency. 
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XIII.  Nontarget  Organisms  Data 
Requirements 

A.  Nontarget  Organisms  Data 
Requirements  for  Antimicrobials 

EPA  proposes  to  adapt  the  basic 
nontarget  organism  data  types 
(§  158.2240)  as  listed  in  subpart  G  of 
current  part  158  to  support  applications 
for  antimicrobial  products.  EPA 
proposes  to  modify  the  applicability  of 
those  requirements  to  antimicrobials  to 
reflect  differing  risks  and  levels  of 
exposure.  Part  161  is  not  explicit  in  the 
data  that  are  currently  required  because 
those  use  patterns  are  not  delineated 
sufficiently  for  antimicrobial  pesticide 
chemicals.  The  proposed  table,  in 
§  158.2240,  will  provide  greater 
transparency  and  clarity. 

Ecological  effects  testing  includes 
short-term,  acute,  subacute,  chronic, 
and  reproduction  studies,  which 
progress  from  laboratory  tests  to  applied 
field  tests.  These  data  allow  the  Agency 
to  determine  if  the  standard  for 
registration  is  met  and  whether 
precautionary  label  statements 
concerning  toxicity  or  potential  adverse 
effects  to  nontarget  organisms  are 
necessary. 

The  Agency  is  proposing  to  use  a 
tiered  system  of  ecological  effects 
testing  to  assess  the  potential  risks  of 
pesticide  uses  to  nontarget  animals 
(aquatic  and  terrestrial  vertebrates  and 
invertebrates)  for  antimicrobial 
pesticide  chemicals.  For  the  first  tier  of 
testing  EPA  proposes  to  require  for  all 
antimicrobial  pesticides  three  types  of 
acute  ecological  effects  studies. 

•  Avian  acute  oral  LD5o- 

•  Acute  freshwater  fish  LC50. 

•  Acute  freshwater  invertebrates  EC50. 

These  acute  studies  measure  toxicity 

in  representative  species  of  the 
nontarget  species  most  likely  to  be 
adversely  affected  and  allow  EPA  to 
develop  precautionary  labeling.  Such 
labeling  includes  statements  such  as 
“This  product  is  extremely  toxic  to 
birds”  or  “This  product  is  toxic  to  fish.” 
These  statements  provide  needed 
information  in  case  of  unintended  or  co¬ 
incident  exposure  to  antimicrobials, 
such  as  a  transportation  accident.  And, 
in  fact,  these  studies  are  currently 
required  for  an  application  for 
registration. 

These  first  tier  data  would  be  required 
for  all  antimicrobial  use  patterns  and 
performed  with  the  technical  grade 
active  ingredient  (TGAI).  Higher-tiered 
data  would  be  required  when  the 
appropriate  trigger  in  §  158.2240  is  met. 
For  instance,  results  from  these  first  tier 
studies  may  indicate  the  need  for  acute 
toxicity  testing  in  an  additional  species, 
or  higher-tiered  studies  to  assess  hazard 
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to  other  species  or  in  other  parts  of  the 
environment.  Other  factors,  such  as, 
toxicity,  persistence,  and/or  potential 
for  bioaccumulation,  may  indicate  the 
need  for  higher-tiered  ecological  effects 
and  environmental  fate  data.  All  typical 
end-use  product  (TEP)  testing  is 
considered  to  be  higher  tier.  An 
applicant  must  carefully  consider 
whether  studies  listed  in  the  higher  tier 
data  requirements  are  required  for 
registration  of  his  product  and  should 
consult  with  the  Agency,  as  needed. 

The  Agency  has  divided  the 
antimicrobial  pesticides  into  two  groups 
for  determining  ecological  effect  data 
requirements,  based  on  their  expected 
environmental  exposure.  The  two 
groupings  are  the  same  groupings  used 
for  environmental  fate  data 
requirements:  Low  and  high 
environmental  exposure  groupings,  (see 
Unit  XI. B  of  this  preamble.) 

B.  The  Low  Environmental  Exposure 
Grouping 

The  use  patterns  within  this  grouping 
are  the  same  as  those  described  in  Unit 
XI. B.  of  this  preamble  for  environmental 
fate  data  requirements.  As  previously 
discussed  in  this  Unit,  EPA  proposes  to 
require  a  first  tier  of  three  ecological 
effects  studies  for  all  antimicrobials. 
These  three  acute  ecotoxicity  studies  in 
combination  with  the  screening-level 
environmental  fate  assessment  proposed 
to  be  required  for  assessing  the  impacts 
of  antimicrobial  pesticides  on  WWTPs, 
are  the  initial  studies  for  environmental 
modeling  for  risk  assessment  purposes. 
For  the  low  environmental  exposure 
grouping,  higher-tiered  ecotoxicity 
studies  are  conditioned  on  a  weight-of- 
evidence  evaluation  of  the  results  of  the 
tier  one  ecotoxicity  studies  and/or  the 
results  of  the  screening-level 
environmental  fate  assessment.  Thus, 
the  studies  described  in  Unit  XIII.F.,  G., 
I.,  J.,  K.,  L.,  and  M.  could  be  triggered 

C.  The  High  Environmental  Exposure 
Grouping 

As  with  the  environmental  fate  data 
requirements,  the  high  exposure 
environmental  group  consists  of  the 
once-through  industrial  processes  and 
water  systems,  antifoulant  paints  and 
coatings,  aquatic  areas,  and  wood 
preservatives.  These  uses  either  occur 
outdoors,  discharge  effluent  directly  to 
the  outdoors,  or  result  in  materials 
treated  with  antimicrobials  (e.g.,  wood 
preservatives  and  antifoulants)  being 
placed  in  the  environment,  thereby 
leading  to  potentially  significant 
environmental  exposure.  For  the  high 
environmental  exposure  grouping,  EPA 
proposes  to  require  three  first  tier 
ecological  effects  studies  and  depending 


on  the  use  pattern,  other  ecotoxicity 
studies  such  as  avian  studies  and  TEP 
testing.  The  Agency  may  require 
additional  ecotoxicity  studies  based  on 
the  results  of  these  studies  or  on  other 
information. 

D.  Acute  Avian  Oral  Toxicity 

In  40  CFR  part  161  acute  avian  studies 
are  conditionally  required  for  “indoor” 
uses  of  antimicrobials,  and  are  required 
for  aquatic  uses  of  antimicrobials.  (The 
indoor  part  161  use  pattern  is  being 
considered  by  EPA  to  be  similar  to  the 
low  environmental  exposure  grouping.) 
The  Agency  is  proposing  to  require 
submission  of  acute  avian  LD50  toxicity 
studies  for  all  antimicrobial  use 
patterns.  These  studies  are  needed  as 
part  of  the  tier  one  ecotoxicity  testing, 
and  as  previously  explained  are  used  to 
develop  precautionary  labeling. 

Testing  in  one  avian  species  is 
required  for  the  low  environmental 
exposure  grouping.  The  shift  from  CR  to 
R  for  the  low  environmental  exposure 
grouping  would  expand  the  number  of 
use  patterns  for  which  this  study  is 
required. 

For  antimicrobial  chemicals,  the 
Agency  considers  the  aquatic  use 
pattern  in  part  161  to  include  the 
following  antimicrobial  use  patterns: 
Once-through  industrial  processes  and 
water  systems,  antifoulant  paints  and 
coatings,  and  aquatic  areas.  Therefore, 
the  Agency  proposes  to  continue  its 
current  requirement  for  acute  avian  oral 
acute  toxicity  studies  for  these  uses.  For 
wood  preservatives  these  studies  have 
been  required  on  a  case-by-case  basis; 
therefore,  this  proposal  would  codify 
current  practices. 

As  with  the  data  requirements  for 
conventional  pesticide  chemicals,  the 
Agency  is  proposing  to  change  the 
testing  requirement  from  one  species,  to 
two  species  for  all  antimicrobial  use 
patterns  except  the  low  environmental 
exposure  grouping.  The  change  to  two 
species  is  consistent  with  the  Agency’s 
current  practices. 

The  species  proposed  in  this  proposal 
differ  from  those  in  the  requirements  for 
conventional  pesticides.  Many 
conventional  chemicals  are  applied 
outdoors  and  are  considered  to  be 
terrestrial  uses.  For  antimicrobials  the 
Agency  is  proposing  that  the  testing  be 
conducted  with  a  waterfowl  species  and 
an  upland  game  bird  species.  The 
selection  of  waterfowl  and  upland  game 
species  is  consistent  with  the  current 
submissions  by  registrants  of 
antimicrobial  products  and  reflects  the 
data  needed  for  the  many  indoor  and 
aquatic  uses  of  antimicrobials. 


E.  Acute  Aquatic  Toxicity  Studies 

The  Agency  is  proposing  to  require 
acute  aquatic  toxicity  studies  (LCso  fish 
and  EC5o  invertebrate)  for  all 
antimicrobial  uses.  These  studies  are 
needed  as  part  of  the  tier  one  ecotoxicity 
testing,  and  as  previously  explained  are 
used  to  develop  precautionary  labeling. 

1.  Tier  1  testing.  In  part  161,  acute 
aquatic  toxicity  studies  are 
conditionally  required  for  “indoor”  uses 
of  antimicrobials,  and  are  required  for 
aquatic  uses  of  antimicrobials. 

For  antimicrobial  chemicals,  the 
Agency  considers  the  aquatic  use 
pattern  in  part  161  to  include  the 
following  uses:  Once-through  industrial 
processes  and  water  systems, 
antifoulant  paints  and  coatings,  and 
aquatic  areas.  Therefore,  the  Agency 
proposes  to  continue  its  current 
requirement  for  two  acute  aquatic  fish 
toxicity  studies  (one  warm  water  and 
one  cold  water  species)  and  one 
invertebrate  toxicity  study  for  these  use 
patterns.  For  wood  preservatives  these 
three  studies  have  been  required  on  a 
case-by-case  basis;  therefore,  this 
proposal  would  codify  current  practices. 

For  the  low  environmental  exposure 
grouping,  the  Agency  is  proposing  to 
require  the  acute  freshwater  fish  toxicity 
study  in  one  species,  either  a  warm 
water  or  a  cold  water  species.  Testing  on 
a  second  species  is  required  if  the  active 
ingredient  or  principal  transformation 
products  are  stable  in  the  environment 
or  if  the  LC50  in  the  first  species  tested 
is  greater  than  1  part  per  million  (ppm) 
or  1  milligram/liter  (mg/L).  This  would 
codify  existing  practices.  Additionally, 
the  shift  from  CR  to  R  for  the  low 
environmental  exposure  grouping 
(which  contains  many  of  the  “indoor” 
uses)  would  also  codify  current 
practices. 

2.  TEP  testing.  Typical  End-Use 
Product  (TEP)  testing  is  proposed  for 
both  the  acute  freshwater  fish  and 
invertebrate  toxicity  studies.  This  is  an 
existing  requirement  according  to  the 
test  notes  to  the  table  in  §  161.490. 

F.  Avian  Dietary  Toxicity 

Currently  in  part  161  an  avian  dietary 
LC*?o  study  is  conditionally  required  for 
the  greenhouse  and  indoor  use  patterns 
and  required  for  all  other  use  patterns. 
Today  the  Agency  is  proposing  to 
continue  this  existing  requirement  by 
requiring  the  avian  dietary  study  for 
aquatic  areas  and  conditionally 
requiring  the  study  for  all  other 
antimicrobial  use  patterns. 

G.  Avian  Reproduction 

The  Agency  has  adapted  the  current 
data  requirements  in  part  161  for  avian 
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reproduction  testing  to  determine  the 
avian  reproduction  data  requirements 
for  antimicrobial  chemicals.  An  avian 
reproduction  study  is  conditionally 
required  for  aquatic  uses  in  part  161. 

The  Agency  is  proposing  to  require 
the  avian  reproduction  study  for  the 
antimicrobial  aquatic  areas  use  pattern. 
The  proposed  change  from 
conditionally  required  to  required  is 
consistent  with  the  Agency’s  current 
practices. 

For  all  other  antimicrobial  use 
patterns,  the  Agency  is  proposing  to 
conditionally  require  the  avian 
reproduction  study.  For  wood 
preservatives  this  study  has  always  been 
considered  when  EPA  made  its  case-by¬ 
case  determinations  on  the  data  needed 
for  risk  assessment;  therefore,  this 
proposal  would  codify  the  current 
practices  used  for  wood  preservatives. 
Since  part  161  conditionally  requires 
this  testing  for  “aquatic  uses,”  the 
Agency’s  proposal  continues  the 
existing  data  requirement  for  the  once- 
through  industrial  processes  and  water 
systems.  Since  the  testing  is  also 
proposed  to  be  conditionally  required 
for  the  low  environmental  exposure 
grouping,  this  would  expand  the 
number  of  use  patterns  for  which  these 
studies  are  conditionally  required. 

H.  Acute  Estuarine  and  Marine  Study 

Acute  estuarine  and  marine  toxicity 
studies  are  performed  on  three  species: 
An  estuarine/marine  mollusk,  an 
estuarine/marine  invertebrate,  and  an 
estuarine/marine  fish.  These  studies 
measure  toxicity  in  representative 
estuarine  and  marine  species  of  the 
nontarget  species  most  likely  to  be 
adversely  affected. 

1.  TGAI  testing.  The  Agency  is 
proposing  to  require  these  three  acute 
estuarine  and  marine  studies  for 
antifoulant  paints  and  coatings,  and 
conditionally  require  these  studies  for 
wood  preservatives.  This  would  codify 
the  Agency’s  current  practices. 

Testing  for  all  other  antimicrobial  use 
patterns  would  also  be  conditionally 
required.  The  Agency  is  proposing  in 
part  158,  subpart  W  to  use  the  same 
conditionalities  (as  described  in  the  test 
notes)  for  requiring  these  studies  as  in 
part  161,  i.e.  the  testing  is  required  if 
residues  from  the  parent  compound 
and/or  transformation  products  are 
likely  to  enter  the  estuarine/marine 
environment. 

Part  161  conditionally  requires  this 
testing  for  “aquatic  uses.”  Therefore,  the 
Agency’s  proposal  continues  the 
existing  data  requirement  for  the  once- 
through  industrial  processes  and  water 
systems,  and  aquatic  areas.  Since  the 
testing  is  also  proposed  to  be 


conditionally  required  for  the  low 
environmental  exposure  grouping,  this 
would  expand  the  number  of  use 
patterns  for  which  these  studies  are 
conditionally  required. 

2.  TEP  testing.  For  the  acute  estuarine 
and  marine  studies,  TEP  testing  is 
proposed  to  be  conditionally  required 
for  the  low  environmental  exposure 
grouping,  once-through  industrial 
processes  and  water  systems,  and 
aquatic  areas.  This  is  an  existing 
requirement  according  to  the  table  in 
§161.490. 

I.  Fish  Early  Life  Stage  and  Aquatic 
Invertebrate  Life-Cycle  Study 

The  Agency  proposes  in  §  158.2240  to 
require  both  a  fish  early  life  stage  and 
an  aquatic  invertebrate  life-cycle  study 
for  once-through  industrial  processes 
and  water  systems,  antifoulant  paints 
and  coatings,  and  aquatic  areas.  For 
these  use  patterns  this  would  codify 
current  practices. 

The  Agency  also  proposes  to 
conditionally  require  both  studies  for 
the  low  environmental  exposure 
grouping.  This  would  expand  the 
number  of  use  patterns  for  which  the 
test  is  conditionally  required. 

The  Agency  proposes  to  conditionally 
require  both  studies  for  wood 
preservatives.  The  studies  would  be 
required  if  pesticide  residues  from 
treated  wood  would  be  likely  to  enter 
freshwater  or  estuarine/marine 
environments,  as  determined  by  the 
Agency. 

Currently,  in  part  161  only  one  of 
these  studies  is  conditionally  required. 
Part  161  requires  the  submission  of 
either  the  fish  early  life  stage  or  the 
aquatic  invertebrate  life-cycle  study, 
based  on  the  more  sensitive  of  the  two 
species,  as  determined  by  the  acute 
ecotoxicity  studies.  However,  since  both 
fish  and  invertebrates  may  be  exposed 
when  an  antimicrobial  pesticide  enters 
natural  waters,  the  Agency  now  believes 
both  studies  are  needed.  Neither  study 
would  adequately  substitute  for  the 
other.  While  data  from  acute 
invertebrate  and  acute  fish  studies 
would  be  available,  EPA  does  not 
believe  that  these  acute  studies  would 
predict  chronic  sensitivity. 

For  the  low  environmental  exposure 
grouping  the  requirements  are  triggered 
if  antimicrobial  pesticide  residues  from 
the  parent  compound  and/or 
transformation  products  are  likely  to 
enter  freshwater  or  estuarine/marine 
environments,  as  determined  by  the 
Agency.  For  wood  preservatives  the 
requirements  are  triggered  if 
antimicrobial  pesticide  residues  from 
the  parent  compound,  transformation 
products,  and/or  leachates  from 


preservative-treated  wood  are  likely  to 
enter  freshwater  or  estuarine/marine 
environments,  as  determined  by  the 
Agency. 

/.  Fish  Life  Cycle 

Currently,  this  existing  data 
requirement  is  conditionally  required 
for  all  antimicrobials  except  “indoor” 
uses  in  part  161.  The  Agency  is  now 
proposing  to  expand  this  conditional 
requirement  to  all  antimicrobial  use 
patterns. 

The  fish  life  cycle  study  is  a  two 
generation  reproductive  study  in  fish 
that  can  characterize  a  number  of 
sensitive  life  stages.  Just  as  with 
conventional  pesticide  chemicals,  it  is 
triggered  on  the  results  of  the  fish  early- 
life  stage  or  invertebrate  life  cycle  test, 
or  other  information  indicating  the 
reproductive  physiology  of  fish  may  be 
affected.  For  the  low  environmental 
exposure  grouping,  the  screening-level 
fate  assessment  would  also  inform  the 
determination  to  require  this  study.  If 
the  antimicrobial  is  not  degraded  by  tfre 
processes  in  the  WWTP  and  is  in  the 
effluent  released  to  surface  water,  then 
this  study  may  be  required. 

K.  Aquatic  Organisms,  Bioavailability, 
Biomagnification  Toxicity  Tests 

This  data  requirement  is  composed  of 
three  studies:  The  oyster 
bioconcentration  factor,  the  fish 
bioconcentration  factor,  and  the  aquatic 
food  chain  transfer.  All  three  studies  are 
not  needed  for  every  antimicrobial.  The 
most  commonly  submitted  study  is  the 
fish  bioconcentration  factor. 

Currently,  these  studies  are 
conditionally  required  for  all 
antimicrobials  except  “indoor”  uses  in 
part  161.  The  Agency  is  now  proposing 
to  expand  this  conditional  requirement 
to  all  aptimicrobial  use  patterns.  For  the 
low  environmental  exposure  grouping, 
the  screening-level  fate  assessment 
would  also  inform  the  determination  to 
require  this  study.  If  the  antimicrobial  is 
not  degraded  by  the  processes  in  the 
WWTP  and  is  in  the  effluent  released  to 
surface  water,  then  this  study  may  be 
required. 

For  antimicrobials  that  have  the 
potential  to  reach  freshwater  or 
saltwater,  these  studies  are  needed  to 
identify  those  antimicrobials  that  could 
-  concentrate  in  various  aquatic  taxa.  EPA 
is  proposing  to  clarify  in  the  test  notes 
the  three  specific  circumstances  under 
which  the  study  is  not  required.  These 
three  circumstances  are  the  same  as  in 
the  final  rule  for  conventional  pesticide 
chemicals. 
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L.  Simulated  or  Actual  Field  Testing  for 
Aquatic  Organisms 

For  all  antimicrobial  use  patterns,  the 
Agency  is  proposing  to  conditionally 
require  simulated  or  field  studies  for 
aquatic  organisms.  These  studies  would 
be  triggered  when  under  actual  use 
conditions  significant  impairment  of 
nontarget  aquatic  organisms  is  likely  to 
occur  in  the  natural  environment.  This 
proposal  would  codify  current  practices. 

The  Agency  currently  determines 
whether  simulated  or  field  studies  are 
required  for  antimicrobials  on  a  case-by¬ 
case  basis,  considering  information  such 
as: 

•  The  pesticide’s  intended  use. 

•  The  pesticide’s  use  rates. 

•  The  pesticide’s  toxicity. 

•  The  pesticide’s  physical  and 
chemical  properties. 

•  The  parent  compound’s 
environmental  fate  characteristics  and 
transformation  products  (such  as 
metabolites  and  degradation  products). 

•  Nontarget  organisms  likely  to  be 
exposed. 

•  Likelihood  of  exposure. 

As  with  conventional  pesticides,  the 
Agency  is  proposing  to  require 
independent  laboratory  validation  of  the 
environmental  chemistry  methods  used 
to  generate  the  data  associated  with  this 
study. 

M.  Sediment  Testing 

The  Agency  is  proposing  to  require 
acute  invertebrate  sediment  testing,  both 
freshwater  and  marine,  for  antifoulant 
paints  and  coatings  and  to  conditionally 
require  these  studies  for  once-through 
industrial  processes  and  water  systems, 
wood  preservatives,  and  aquatic  areas. 
This  would  codify  current  practices. 
Additionally,  EPA  proposes  to  expand 
the  conditional  requirement  to  all  other 
antimicrobial  use  patterns.  This  study 
would  be  triggered  based  on  the 
antimicrobials  presence  in  the  water 
column  (for  example  when  released 
from  a  WWTP),  the  potential  to  sorb  to 
sediment,  and  the  persistence  of  the 
antimicrobial. 

The  Agency  is  proposing  to 
conditionally  require  chronic 
invertebrate  sediment  testing,  both 
freshwater  and  marine,  for  all 
antimicrobial  use  patterns.  This  study  is 
triggered  by  the  same  criteria  as  the 
acute  sediment  study,  but  would  be  of 
longer  duration  as  determined  by  the 
persistence  of  the  antimicrobial.  This 
conditional  requirement  would  codify 
current  practices  for  the  high 
environmental  exposure  grouping,  and 
would  then  expand  the  requirement  to 
the  low  environmental  exposure 
grouping. 


Testing  of  aquatic  organisms  exposed 
to  treated  sediments  allows  EPA  to 
assess  the  effects  of  sediment-bound 
pesticide  residues  in  aquatic 
environments.  The  effects  of  sediment- 
bound  pesticides  (or  their  degradates) 
on  aquatic  environments  cannot  be 
accurately  assessed  from  bioassays  on 
compounds  suspended  in  the  water 
column  alone.  For  example,  lipophilic 
or  hydrophobic  chemicals  can  dissipate 
from  the  water  column,  but  may  remain 
in  the  aquatic  environment  adsorbed  to 
sediment.  As  discussed  in  the  proposed 
rule  for  conventional  pesticides  (70  FR 
12275)  sediment-bound  pesticides  may 
differ  significantly  from  pesticides  in 
solution,,  showing  different  physical, 
chemical,  and  biological  properties, 
chemical  partitioning,  bioavailability, 
concentrations  in  interstitial  or  pore 
water,  exposure  from  sediment 
ingestion  and  possible  manifestations  of 
food  chain  effects.  By  serving  as  a 
potential  pesticide  sink,  exposure  to 
these  compounds  may  lead  to 
significant  environmental  risk  to  a  wide 
variety  of  fish  and  aquatic  invertebrates 
which  live  and  feed  at  the  bottom  of  a 
lake  or  stream.  Sediment  toxicity  testing 
is  needed  to  assess  the  bioavailability  of 
a  sediment-bound  compound  and  to 
characterize  the  possible  impact  to 
sediment-dwelling  benthic  organisms. 

Once  the  Agency  determines  or 
extrapolates  that  the  use  pattern  has  the 
likelihood  for  chemical  exposure  to  an 
aquatic  system,  then  the  available 
information  on  the  adsorption  of  the 
chemical  is  reviewed.  If  the  Agency 
determines  that  the  antimicrobial  meets 
one  or  more  of  the  criteria  for 
adsorption,  then  the  available 
information  on  persistence  of  the 
chemical  is  reviewed.  If  one  or  more  of 
the  criteria  for  persistence  are  met,  then 
a  sediment  study  is  required. 

Persistence  (half-life  of  the  pesticide  in 
sediment)  drives  the  decision  regarding 
whether  the  acute  or  chronic  study  is 
conducted. 

Before  designing  the  protocol, 
consultation  with  the  Agency  is  needed 
if  the  applicant  is  uncertain  as  to  which 
length  of  study  is  appropriate.  For 
certain  antimicrobials  that  are  highly 
persistent,  only  the  chronic  study  may 
be  required.  Protocols  must  be  approved 
by  the  Agency  prior  to  the  initiation  of 
the  study.  Details  for  developing 
protocols  are  available  from  the  Agency. 

N.  Honeybee  Protection 

The  current  data  requirements  for 
testing  pesticide  toxicity  to  honeybees  at 
§  161.590  require  the  honeybee  acute 
contact  LDso  study  when  honeybees  are 
likely  to  be  exposed.  The  Agency 
proposes  to  conditionally  require  the 


acute  study  for  wood  preservatives  and 
the  low  environmental  exposure 
grouping.  Since  the  study  would  be 
required  only  for  uses  involving 
treatment  of  beehives,  empty  or 
occupied,  and  since  there  are  few  such 
uses  for  antimicrobials,  this  study 
would  be  infrequently  required.  This 
study  may  not  be  required  if  the  use 
pattern  (as  described  on  the  label) 
prohibits  fumigating  or  spraying 
beehives. 

Since  beehives  can  be  constructed  of 
materials  that  have  been  treated  with 
antimicrobials,  the  Agency  proposes  to 
conditionally  require  a  study  to 
determine  the  toxicity  of  treated  wood 
and  other  materials  to  bees.  This  study 
must  be  conducted  in  a  manner  similar 
to  that  of  the  Honey  Bee  Toxicity  of 
Residues  on  Foliage.  This  would  codify 
current  practices.  Protocols  must  be 
approved  by  the  Agency  prior  to  the 
initiation  of  the  study.  Details  for 
developing  protocols  are  available  from 
the  Agency. 

XIV.  Plant  Protection  Data 
Requirements 

A.  Plant  Protection  Data  Requirements 

EPA  proposes  to  adapt  the  basic 
nontarget  plant  protection  data  types  as 
listed  in  40  CFR  part  158,  subpart  G  to 
support  applications  for  antimicrobial 
products.  EPA  proposes  to  modify  the 
applicability  of  those  requirements  to 
antimicrobials  to  reflect  differing  risks 
and  levels  of  exposure.  Part  161  is  not 
explicit  in  the  data  that  are  currently 
required  because  those  use  patterns  are 
not  delineated  for  antimicrobial 
pesticide  chemicals.  The  proposed  table 
in  §  158.2250  will  provide  greater 
transparency  and  clarity. 

Plants  represent  the  most  basic 
component  of  any  functioning 
ecosystem  by  providing  oxygen  and  a 
food  source  for  aquatic  and  terrestrial 
animals.  Therefore,  it  is  important  to 
determine  the  toxicity  of  the 
antimicrobial  to  plants.  The  data 
obtained  from  these  studies  will  be  used 
to  conduct  nontarget  plant  risk 
assessments.  For  aquatic  environments 
such  an  assessment  could  include  an 
effluent  from  a  wastewater  treatment 
plant  being  released  into  the 
environment.  For  terrestrial 
environments  such  an  assessment  could 
include  wood  preservatives  in  contact 
with  soil,  land-application  of  biosolids, 
or  antimicrobials  that  partition  to  soil 
and  sediment. 

B.  Requirement  for  Tier  II  Testing  for 
Antimicrobials 

The  Agency’s  guidelines  for 
conducting  nontarget  plant  protection 
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studies  specify  two  types  of  tests: 
Single-dose  studies  (referred  to  in  the 
guidelines  as  Tier  I  tests)  and  multiple- 
dose  studies  (Tier  II).  Usually,  the 
applicant  would  conduct  the  single¬ 
dose  studies  first,  and  then,  based  on 
the  results  of  the  single-dose  studies, 
proceed  to  the  multiple-dose  studies, 
which  evaluate  the  effects  of  multiple 
dosage  levels  on  plant  growth  and  are 
used  to  determine  acute  toxicity  levels 
in  comparison  with  environmental 
concentrations.  Such  studies  are  used  to 
estimate  the  risk  to  nonttfrget  plants  and 
endangered  plant  species. 

Many  antimicrobial  pesticides  are 
used  to  control  plant  pests  such  as  algae 
in  industrial  processes  (paper  making, 
cooling  towers,  wastewater,  sewage 
water  treatment),  and  residential  uses 
(swimming  pools,  ornamental  ponds, 
moss  growing  on  roofs).  Some 
antifoulants,  ballast  water  treatments, 
and  wood  preservatives  are  also 
intended  to  control  plant  pests. 
Therefore,  antimicrobial  pesticides  used 
for  plant  pest  control  are  expected  to  be 
phytotoxic  to  nontarget  plants  once 
released  into  terrestrial  or  aquatic 
environments. 

Accordingly,  for  all  antimicrobial  use 
patterns,  the  Agency  is  proposing  only 
to  require  multiple-dose  studies,  which 
is  consistent  with  the  testing  of  certain 
phytotoxic  conventional  chemicals  such 
as  herbicides  which  also  start  at  Tier  II. 
In  part  161,  for  most  plant  studies,  the 
Tier  II  study  is  conditionally  required 
and  the  Tier  I  study  is  required.  For 
antimicrobials,  EPA  believes  that  the 
nontarget  plant  studies  have  been 
interpreted  in  the  context  of,  and 
consistent  with  other  phytotoxic 
chemicals,  and  this  proposal  would 
codify  the  shift  from  the  use  of  the  Tier 
I  study  to  a  Tier  II  study. 

If  the  applicant  is  in  possession  of 
single-dose  studies  that  the  applicant 
believes  provide  sufficient  information, 
then  the  applicant  is  encouraged  to 
consult  early  in  the  application  process 
with  EPA.  The  Agency  can  evaluate  the 
information  and  inform  the  applicant  as 
to  the  sufficiency,  or  the  need  for 
multiple-dose  studies.  If  the  applicant 
does  not  have  any  studies,  then 
multiple-dose  studies  must  be 
conducted. 

C.  The  Low  Environmental  Exposure 
Grouping 

The  use  patterns  within  this  grouping 
are  the  same  as  those  described  in  the 
Unit  XI.B.  of  this  preamble  for 
environmental  fate  data  requirements. 


D.  The  High  Environmental  Exposure 
Grouping 

The  use  patterns  within  this  grouping 
are  the  same  as  those  described  in  the 
Unit  XI.B.  of  this  preamble  for 
environmental  fate  data  requirements. 

E.  Seedling  Emergence  (Tier  II  -  Dose- 
Response) 

This  terrestrial  plant  toxicity  test  is 
designed  to  evaluate  toxicity  to 
germinating  seedlings  and  their  ability 
to  survive  after  chemical  uptake  from 
the  surrounding  soil.  The  Agency  is 
proposing  to  require  this  study  for  the 
high  environmental  exposure  grouping. 
This  proposal  would  codify  the  shift 
from  the  use  of  the  Tier  I  study  to  a  Tier 
II  study  and  thereby  would  codify 
current  practices. 

The  Agency  is  also  proposing  to 
conditionally  require  the  Tier  II  study 
for  low  environmental  exposure 
grouping  based  on  the  results  of  the 
algal  study.  This  would  expand  the 
number  of  use  patterns  for  which  this 
study  is  conditionally  required. 

F.  Vegetative  Vigor  (Tier  II  -  Dose- 
Response) 

This  terrestrial  plant  toxicity  test  is 
designed  to  evaluate  toxicity  to  young 
plants.  The  antimicrobial  is  applied  to 
the  foliage  to  evaluate  uptake  of  the 
antimicrobial  from  the  exposed  green 
tissue.  The  Agency  is  proposing  to 
require  this  study  for  wood 
preservatives  and  aquatic  areas.  For 
wood  preservatives,  this  would  codify 
current  practices.  For  aquatic  areas,  this 
would  codify  the  shift  from  the  use  of 
the  Tier  I  study  to  a  Tier  II  study  and 
thereby  would  codify  current  practices. 

The  Agency  is  also  proposing  to 
conditionally  require  this  study  for  the 
low  environmental  exposure  grouping, 
and  industrial  processes  and  water 
systems  (once-through).  This  would 
expand  the  number  of  use  patterns  for 
which  this  study  is  conditionally 
required. 

G.  Aquatic  Plant  Growth  (Lemna  gibba) 
(Tier  II  -  Dose-Response) 

The  Agency  is  proposing  to  require 
the  Aquatic  Plant  Growth  [Lemna  gibba ) 
(Tier  II  -  Dose-Response)  study  for  the 
high  environmental  exposure  grouping. 
This  would  codify  the  shift  from  the  use 
of  the  Tier  I  study  to  a  Tier  II  study  and 
thereby  would  codify  current  practices. 

The  Agency  is  also  proposing  to 
conditionally  require  the  Tier  II  study 
for  low  environmental  exposures  based 
on  the  results  of  the  algal  study.  This 
would  expand  the  number  of  use 
patterns  for  which  this  study  is 
conditionally  required. 


Lemna  gibba  or  duckweed  is  an 
important  wildfowl  food  source  and  is 
used  in  wastewater  reclamation. 
Therefore,  it  is  important  to  understand 
the  impact  of  an  antimicrobial  on  this 
food  source.  - 

H.  Aquatic  Plant  Growth  (Tier  II  -  Dose- 
Response) 

The  Agency  is  proposing  to  require 
one  or  more  of  the  Aquatic  Plant  Growth 
(Tier  II  -  Dose-Response)  studies  for  all 
antimicrobial  use  patterns.  As  with  the 
aquatic  plant  study  discussed  in  the 
previous  section,  part  161  requires  the 
Tier  I  study  and  conditionally  requires 
the  Tier  II  study.  For  the  high 
environmental  exposure  grouping,  this 
would  codify  the  shift  from  the  use  of 
the  Tier  I  study  to  a  Tier  II  study  and 
thereby  would  codify  current  practices. 
Testing  is  required  for  four  species 
representing  green  algae,  freshwater 
cyanobacteria,  a  freshwater  diatom  and 
a  marine  diatom.  These  four  species  are 
used  to  represent  hundreds  of  different 
species. 

Testing  is  required  in  only  one 
species  (green  algae)  for  the  low 
environmental  exposure  grouping.  This 
would  expand  the  number  of  use 
patterns  for  which  this  study  is 
required. 

Green  algae  produce  oxygen,  serve  as 
a  food  source  for  aquatic  animals,  and 
provide  the  basic  energy  needs  of  any 
aquatic  ecosystem.  The  results  of  the 
green  algae  study  will  allow  the  Agency 
to  determine  if  the  other  three  aquatic 
plant  growth  studies  are  required  for  the 
low  environmental  exposure  grouping. 

I.  Terrestrial  and  Aquatic  Field  Studies 

The  Agency  is  proposing  to 
conditionally  require  Terrestrial  and 
Aquatic  Field  Studies  for  all 
antimicrobial  use  patterns.  Field  studies 
provide  more  realistic  information  on  a 
pesticide’s  impacts  than  laboratory 
studies  which  focus  only  on  one 
parameter,  because  field  studies 
consider  all  potential  impacts  on  plant 
growth.  The  need  for  these  higher  tier 
studies  would  be  based  on  the  results  of 
the  lower  tier  plant  protection  studies, 
adverse  incident  reports,  intended  use 
pattern,  and  environmental  fate 
characteristics  that  indicate  potential 
exposure. 

These  two  studies  are  conditionally 
required  in  part  161  for  three  use 
patterns.  Due  to  the  use  patterns 
currently  used  in  part  161,  there  is  not 
sufficient  delineation  for  comparison  to 
the  antimicrobial  use  patterns  proposed 
today.  While  EPA  routinely  considers 
the  need  for  these  studies  in 
determining  the  data  needed  for  its  risk 
assessments,  it  has  required  these 
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studies  based  on  case-by-case 
circumstances  on  a  very  infrequent  basis 
for  antimicrobials. 

Since  the  testing  is  proposed  to  be 
conditionally  required  for  all 
antimicrobial  pesticide  use  patterns, 
this  would  expand  the  number  of  use 
patterns  for  which  these  studies  are 
conditionally  required.  Additionally, 
this  would  harmonize  the  requirements 
for  antimicrobials  with  those  of 
conventional  pesticides. 

XV.  Peer  Review 

A.  National  Research  Council 
Recommendations 

The  National  Academy  of  Sciences 
issued  a  report  in  1993  entitled, 
“Pesticides  in  the  Diets  of  Infants  and 
Children”  (Ref.  19).  The  study, 
conducted  by  the  National  Research 
Council  (NRC),  was  initiated  to  address 
the  question  of  whether  the  current 
regulatory  system  adequately  protected 
infants  and  children  from  pesticide 
residues  in  food.  The  Council  reviewed 
EPA’s  then-current  practices  and  data 
requirements  related  to  dietary  risk 
assessment  as  well  as  testing 
modifications  planned  by  the  Agency. 
The  panel  of  experts  concluded  that,  at 
that  time,  EPA  approaches  to  data 
requirements  and  risk  assessments 
emphasized  the  evaluation  of  the  effects 
of  pesticides  in  mature  animals  and,  in 
general,  there  was  a  lack  of  data  on 
pesticide  toxicity  in  developing 
organisms. 

The  Council’s  recommendations  with 
respect  to  regulatory  needs  for  data 
development  included  the  following: 

•  Discussed  the  need  to  investigate  the 
effects  of  pesticide  exposure  on 
immunotoxic  responses  in  infants  and 
children. 

•  Supported  the  need  for  acute  and 
subchronic  neurotoxicity  testing  and 
encouraged  the  Agency  to  have  these 
studies  as  part  of  the  required  data  for 
all  food-use  pesticides. 

•  Encouraged  further  work  in  the  area 
of  developmental  neurotoxicity. 

Many  of  the  NRC  recommendations 
were  incorporated  into  the  data 
requirements  that  were  promulgated  for 
conventional  pesticides  (72  FR  60933), 
and  for  biochemical  and  microbial 
pesticides  (72  FR  60988).  By 
deliberately  building  on  the  foundation 
of  these  promulgated  rules,  and 
harmonizing  to  the  extent  practicable 
considering  the  differences  in  use 
patterns,  many  of  the  NRC 
recommendations,  such  as 
immunotoxicity  testing,  are 
incorporated  into  this  proposed  rule  for 
antimicrobial  pesticides. 


R.  FIFRA  Scientific  Advisory  Panel 
(SAP) 

1.  1994  meeting.  In  1994,  EPA  held  a 
2-day  meeting  of  the  SAP  to  review  the 
Agency’s  proposed  amendments  to  the 
data  requirements  for  pesticide 
registrations  contained  in  40  CFR  part 
158,  which  covered  antimicrobials.  The 
SAP  was  asked  to  comment  on  each 
data  requirement  and  identify,  in  their 
scientific  opinion,  which  requirements 
were  necessary  to  fully  and  thoroughly 
evaluate  the  potential  hazard  of  a 
chemical  compound  and  which  were 
not  intrinsically  useful  in  providing 
practical  scientific  information.  The 
revisions  presented  to  the  Panel,  i.e.,  the 
changes  to  the  data  requirements 
presented  in  this  document,  were 
generally  endorsed.  A  very  complete 
discussion  of  the  1994  SAP  meeting  was 
presented  in  the  proposed  rule  for 
conventional  pesticides  (70  FR  12276). 

2.  June  1997  meeting:  A  set  of 
scientific  issues  being  considered  by  the 
Agency  to  determine  antimicrobial 
issues.  On  June  3,  1997,  the  Agency 
presented  an  early  version  of  the  part 
158,  subpart  W  proposal  in  an  open 
meeting  to  the  SAP.  The  Agency  asked 
for  specific  comments  in  five  areas 
covered  by  proposed  158W  data 
requirements:  Toxicology;  residue 
chemistry,  ecological  effects  and 
environmental  fate,  human  exposure, 
and  efficacy.  The  SAP’s  full  comments 
are  found  in  the  docket  for  this  action 
(Ref.  29)  and  are  summarized  here. 

i.  Toxicology.  The  Agency  asked  if  its 
division  of  antimicrobial  pesticide  uses 
into  high  human  exposure  and  low 
human  exposure  groups,  with  extensive 
data  requirements  for  high  exposure 
uses  and  tiered  data  requirements  for 
low  exposure  uses,  was  an  acceptable 
approach.  The  SAP  agreed  that  the 
Agency’s  tiered  approach  was 
reasonable,  and  made  several 
suggestions  to  improve  the  proposal. 
Two  of  these  suggestions  were 
“unambiguous  trigger  points  indicating 
next  Tier  level  of  toxicity  testing,”  and 
“to  continue  dialogue  with  Canadian 
counterparts  to  harmonize,  clearly 
define  trigger  points,  and  improve  the 
guidelines.” 

The  Agency  has  worked  to  provide 
clear,  unambiguous  triggers  in  the  test 
notes  to  the  toxicology  data 
requirements  tables.  EPA  is  also 
committed  to  dialogue  with  its 
Canadian  counterpart.  PMRA  has 
routinely  received  updates  on  the  status 
of  the  draft  antimicrobial  data 
requirements,  and  has  been  actively 
engaged  throughout  the  development  of 
this  proposal. 


ii.  Residue  chemistry.  The  Agency 
asked  the  SAP  if  the  scientific  approach 
to  obtaining  dietary  residue  information 
in  general,  but  specifically  for  indirect 
food  contact  sanitizers,  was  reasonable. 
The  SAP  agreed  that  the  scientific 
approach  was  reasonable,  and  remarked 
extensively  on  the  residue  chemistry 
data  requirements  for  indirect  food  uses 
such  as  sanitizers.  They  noted  that  such 
products  had  generally  been  of  low 
toxicity  or  low  persistence,  and  their 
belief  that  a  tolerance  or  tolerance 
exemption  for  such  uses  was 
unnecessary,  based  on  FDA’s  practice 
with  such  products.  The  SAP  also 
suggested  the  use  of  default  surface 
residue  values  for  estimating  sanitizer 
residues  to  obviate  the  need  for 
measured  data. 

Although  the  SAP  believes  that  a 
tolerance  or  tolerance  exemption  is 
unnecessary,  under  FFDCA,  EPA  is 
required  to  establish  either  a  numerical 
tolerance,  or  an  exemption  from  the 
requirement  of  a  tolerance  for  indirect 
food  uses.  To  obviate  the  need  for 
measured  data,  EPA  uses  modeling  and 
“worst-case”  estimates,  as  appropriate. 
As  discussed  in  Unit  X.  of  this 
preamble,  if  such  estimates  when  paired 
with  the  toxicity  data  do  not  indicate  a 
concern,  then  it  is  unlikely  that 
measured  surface  residue  data  would  be 
required. 

iii.  Human  exposure.  The  Agency 
asked  the  SAP  if  the  approaches 
presented  were  reasonable  and  if  the 
Agency  had  adequately  accounted  for 
all  antimicrobial  use  and  exposure 
scenarios.  Additionally,  the  Agency 
asked  if  multiple  exposure  scenarios  for 
one  pesticide  product  would  be  better 
accounted  for  by  data  for  all  applicable 
exposure  scenarios  or  a  subset  of 
applicable  scenarios. 

•  The  SAP  agreed  that  the  Agency’s  12 
use  categories  for  antimicrobials  were  a 
reasonable  approach  to  organizing 
exposure  data  requirements,  and  were, 
in  fact,  similar  to  the  approaches  used 
by  PMRA  and  the  California  EPA.  EPA 
is  proposing  that  these  use  categories  be 
codified  in  §  158.2201  as  the 
antimicrobial  use  patterns. 

•  The  SAP  also  advised  that  initially, 
all  applicable  exposure  scenarios  should 
be  considered  for  a  single  antimicrobial 
product.  The  Agency  accepted  this 
recommendation  which  is  now  part  of 
its  standard  exposure  assessment 
practices. 

•  The  SAP  expressed  concern  that 
post-application  exposure  might  be  too 
narrowly  defined,  and  noted  some 
possible  exposure  scenarios  involving 
persons  not  in  the  1997  presentation.  In 
response,  the  Agency  has  broadened  the 
scope  of  post-application  exposure  to 
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include  persons  who  may  come  in 
contact  with  materials  after  treatment. 
This  includes  contact  with  impregnated 
materials  and  children’s  exposure  to 
treated  wood.  In  response,  the  Agency  is 
proposing  to  require  the  indoor  surface 
residue  dissipation  study  and  the  non- 
dietary  ingestion  exposure  study  for 
residential  uses  to  address  this  concern. 

iv.  Ecological  effects  and 
environmental  fate.  For  the  1997 
presentation  to  the  SAP,  EPA  divided 
the  antimicrobial  use  sites  into  two 
groupings:  high  expected  environmental 
exposure  and  low  expected 
environmental  exposure.  The  Agency 
asked  if  a  tiered  data  set  to  support  an 
ecological  risk  assessment  for  uses  with 
high  expected  environmental  exposure 
was  appropriate.  The  SAP  agreed  that  a 
tiered  data  set  to  support  an  ecological 
risk  assessment  would  be  appropriate. 

EPA  also  asked  if  ecological  risk 
assessments  were  necessary  for  the  low 
expected  environmental  exposure 
grouping.  In  its  presentation  EPA  stated 
its  intention  to  require  a  very'  reduced 
data  set  suitable  for  developing 
precautionary  labeling  for 
manufacturing  and  certain  end-use 
products.  At  that  time  EPA  considered 
that  “indoor”  uses  had  minimal 
environmental  exposures  or  releases  of 
pesticide  residues  to  the  environment. 
The  SAP  commented  that  the  reduced 
data  set  could  be  justified  only  if  data 
available  from  other  programs  within 
EPA  and  elsewhere  were  adequate  to 
assess  ecological  risk.  As  a  result  of  the 
SAP’s  concerns,  the  Pesticide  Program 
discussed  these  issues  with  EPA’s  Office 
of  Solid  Waste  and  Office  of  Water. 

As  a  result  of  these  discussions  in  the 
late  1990s,  the  Pesticide  Program 
continued  to  believe  that 

•  “Indoor”  residential  uses  of 
antimicrobials  with  the  rinses  going 
down-the-drain  had  minimal 
environmental  exposures  or  releases  of 
pesticide  residues  to  the  environment, 

•  Industrial  effluents  that  could 
possibly  contain  antimicrobials  would 
be  adequately  regulated  via  the 
permitting  process  under  the  National 
Pollutant  Discharge  Elimination  System 
Program  of  the  Clean  Water  Act  and 
wastes  possibly  containing 
antimicrobials  would  be  adequately 
regulated  under  the  Resource 
Conservation  and  Recovery  Act. 

Therefore,  in  1997,  the  Agency 
determined  not  to  require 
biodegradation  or  microbial  data. 

More  recently,  as  part  of  its 
development  of  this  proposed  rule,  EPA 
re-evaluated  its  belief  that  “indoor” 
residential  uses  had  minimal 
environmental  exposures.  EPA  is  now 
proposing  to  require  the  environmental 


fate  and  ecological  effects  data  for 
conducting  an  ecological  risk 
assessment  for  down-the-drain 
antimicrobials.  The  rationale  for  this 
decision  is  discussed  in  Unit  XII. B.  of 
this  preamble. 

The  SAP  expressed  its  concerns  about 
“the  lack  of  chemical  fate  data,”  and 
also  stated  that  biodegradation  data 
(both  aerobic  and  anaerobic)  should  be 
required. 

•  In  response  to  the  SAP,  EPA 
reexamined  the  need  for  environmental 
fate  data  other  than  hydrolysis,  and  as 
a  result  of  this  1997  reexamination,  the 
Agency  determined  to  conditionally 
require  data  on  photodegradation  in 
water  for  these  low  expected 
environmental  exposures.  EPA  is  now 
proposing  to  require  the 
photodegradation  in  water  study  for  all 
antimicrobial  chemicals,  including  the 
low  environmental  exposure  grouping. 

•  Initially,  in  1997,  the  Agency 
determined  to  not  require 
biodegradation  data.  EPA  has 
reconsidered  this  1997  decision  and 
today  is  proposing  to  require  an 
activated  sludge  sorption  isotherm,  a 
ready  biodegradability  test,  and  a 
modified  activated  sludge,  respiration 
inhibition  study  for  the  low 
environmental  exposure  grouping. 

The  SAP  also  questioned  wny 
microbial  data  to  protect  publicly 
owned  treatment  works  (POTWs)  and 
other  treatment  systems  which  often 
rely  on  microbial  treatment  processes 
were  not  required.  The  Agency 
investigated  this  possibility,  but  could 
not  in  the  early  1990s  determine  a 
satisfactory  set  of  data  that  would  then 
be  useful  in  protecting  the  highly 
variable  conditions  of  specific  POTWs. 
EPA  is  proposing  as  part  of  its 
environmental  fate  data  requirements,  to 
require  the  data  that  would  allow  EPA 
to  assess  the  impacts  of  antimicrobials 
on  wastewater  treatment  plants. 

The  SAP  questioned  the  use  of 
precautionary  labeling  to  protect  fish 
and  wildlife  from  improper  use  of 
antimicrobials,  especially  considering 
that  some  use  categories  would  pose 
exposure  via  sewage  systems.  As  a 
result,  EPA  prepared  sample  labeling  to 
reduce  this  source  of  exposure:  “This 
product  is  toxic  to  fish  and  aquatic 
invertebrates.  Do  not  discharge  effluent 
containing  this  product  into  lakes, 
streams,  ponds,  estuaries,  oceans,  or 
public  water  unless  this  product  is  ‘ 
specifically  identified  and  addressed  in 
a  NPDES  permit.  Do  not  discharge 
effluent  containing  this  product  to 
sewer  systems  without  previously ' 
notifying  the  sewage  treatment  plant 
authority.”  This  type  of  labeling  is  still 
in  use  today. 


The  SAP  cautioned  that  although 
wildlife  exposure  to  antimicrobials  via 
water  was  the  most  likely  source  of 
exposure,  terrestrial  exposure  is  also 
possible.  The  Agency  concurred,  and  is 
proposing  to  require  for  the  aquatic 
areas  use  pattern  and  to  conditionally 
require  for  all  other  use  patterns,  the 
avian  dietary  and  avian  reproductive 
studies  for  performing  such  an 
assessment. 

Finally,  the  SAP  expressed  concern 
that  antimicrobial  metabolites  may  be 
more  toxic  than  their  parent 
compounds,  and  therefore  may  also 
need  to  be  tested.  The  Agency  agrees, 
and  has  revised  many  of  the  test  notes 
in  this  proposal  to  clarify  the  need  for 
data  on  metabolites  when  the  available 
information  demonstrate  that  the 
metabolites  are  more  toxic  or  otherwise 
pose  environmental  risks. 

3.  1998  and  1999  meetings.  Data 
requirements,  as  related  to  the 
application  of  the  newly  mandated 
FFDCA  safety  factor  (required  under  the 
FQPA  amendments)  were  presented  to 
the  SAP  in  1998  and  1999.  Copies  of 
documents  prepared  for  the  1998  and 
1999  SAP  meetings  and  the  final  reports 
from  each  of  the  meetings  are  in  the 
docket  for  this  action  (Refs.  30,  31,  32, 
and  33)  and  can  be  found  on  EPA’s  web 
site  at  http://www.epa.gov/scipoly/sap. 
A  summary  of  the  issues  specific  to  the 
proposed  antimicrobial  data 
requirements  follows: 

i.  Toxicology.  In  December  1998,  EPA 
presented  the  SAP  an  issues  paper  on 
the  use  of  the  FQPA  safety  factor  to 
address  the  special  sensitivity  of  infants 
and  children  to  pesticides.  The 
discussion  on  the  developmental 
neurotoxicity  study  was  specifically 
discussed  in  the  context  of  the 
appropriateness  of  using  an  additional 
safety  factor.  At  that  time,  the  SAP  did 
not  reach  a  consensus  recommendation 
on  whether  this  study  should  be 
routinely  or  conditionally  required.  The 
issue  of  what  is  a  complete  and  reliable 
data  set  was  brought  before  the  SAP 
again  in  May  1999.  The  majority  of  the 
Panel  supported  the  Agency’s  approach 
to  applying  data  requirements  but 
advised  the  Agency  to  revisit  the  first 
tier  of  required  toxicity  studies  every 
few  years  to  update  data  requirements 
as  needed.  The  Panel  also  agreed  with 
the  Agency  on  the  need  to  require  the 
neurotoxicity  battery  of  studies, 
including  developmental  neurotoxicity 
testing,  for  high  exposure  pesticides 
such  as  food-use  pesticides.  The  SAP’s 
recommendations  are  reflected  in 
today’s  proposed  antimicrobial  data 
requirements  for  developmental 
neurotoxicity  and  immunotoxicity.  This 
also  harmonizes  the  data  requirements 
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for  conventional  pesticides  and  for 
antimicrobials. 

ii.  Post-application  exposure. 

Working  in  collaboration  with  Health 
Canada  and  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD),  EPA  drafted 
guidelines  for  post-application 
exposures  studies.  They  were  internally 
peer-reviewed  and  shared  with  the 
California  Department  of  Pesticide 
Regulation,  representatives  from 
academia,  and  the  American  Crop 
Protection  Association.  The  Agency 
presented  its  post-application  exposure 
guidelines  and  standard  operating 
procedures  to  the  SAP  in  1998  and 
again  in  1999.  In  1999,  the  SAP 
commended  the  Agency  for  making 
significant  strides  toward  developing 
scenario-based  residential  and  non- 
occupational  exposure  assessments  that 
are  sufficiently  conservative  as  to  not 
underestimate  exposures.  The  data 
requirements  proposed  for  post¬ 
application  exposure  to  antimicrobials 
are  drawn  from  this  body  of  work. 

4.  2000  meeting.  In  its  response  to  an 
April  2000  presentation  on  certain 
scientific  issues  concerning 
probabilistic  ecological  risk  assessment, 
the  SAP  was  asked  for 
recommendations  on  sediment  toxicity 
testing.  The  SAP  stated  that  the  extent 
to  which  a  compound  partitions  from 
the  aqueous  phase  to  the  sediment  is  a 
key  consideration  in  determining  the 
need  for  testing  benthic  organisms. 
There  was  a  consensus  among  SAP 
members  that  compounds  with  high 
KocS  (organic  carbon-water  partition 
coefficient)  or  KoWs  (octanol-water 
partition  coefficient)  required  sediment 
testing  for  benthic  fish  or  invertebrates. 
A  copy  of  the  final  report  is  in  the 
docket  for  this  action  (Ref.  34)  and  can 
be  found  on  EPA’s  web  site  at  http:// 
www.epa.gov/scipoly/sap.  Based  on  this 
meeting,  the  guidelines  for  sediment 
testing  were  developed.  For 
antimicrobials,  acute  and  chronic 
sediment  testing  are  proposed  to  be 
required  or  conditionally  required. 

XVI.  International  Activities 

EPA  actively  works  through 
international  and  regional  organizations 
and  directly  with  other  countries  to 
develop  common  or  compatible 
international  approaches  to  pesticide 
registration,  including  data 
requirements.  Joint  reviews  and  work 
sharing  are  two  of  the  approaches  used 
by  EPA  to  increase  the  harmonization  of 
pesticide  regulatory  programs.  EPA 
believes  that  making  pesticide 
regulatory  programs  more  consistent 
internationally  will: 


•  Maintain  high  standards  for  the 
protection  of  human  health  and  the 
environment. 

•  Increase  the  efficiency  of  the 
registration  process  by  lessening  the 
resource  burden  on  governments  and 
the  regulatory  community. 

•  Provide  more  equal  access  to  pest 
management  tools. 

•  Strengthen  the  regulatory  process. 

•  Facilitate  the  registration  of 
alternative  pest  control  tools. 

•  Minimize  trade  problems. 

Harmonization  activities  are 

increasing  and  evolving  as  agencies  and 
applicants  build  upon  their  experiences. 

A.  Joint  Data  Reviews  and  Evaluations 

EPA  is  working  closely  with  other 
countries  toward  greater  uniformity  in 
testing,  reviewing  and  evaluating  all 
pesticides.  The  benefits  of  international 
regulatory  cooperation  on 
antimicrobials  are  potentially  great: 
Improved  science  through  greater 
information  exchange,  and  reduced 
regulatory  and  resource  burdens  on 
national  governments  and  regulated 
parties  through  harmonized  pesticide 
regulatory  review.  Over  the  last  several 
years,  substantial  progress  has  been 
made  toward  international  cooperation 
on  pesticide  regulatory  review.  Member 
countries  of  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD),  including  the 
United  States,  have  agreed  upon 
harmonized  guidance  for  the  formats  of 
industry  data  submissions  (dossiers) 
and  country  data  review  reports 
(monographs).  Countries  now  frequently 
exchange  pesticide  reviews  or  consult 
with  one  another  on  key  technical 
aspects  of  a  review. 

Under  the  North  American  Free  Trade 
Act  (NAFTA),  EPA  has  worked 
cooperatively  with  Canada  and/or 
Mexico,  dividing  up  detailed  evaluation 
work  on  a  number  of  pesticides.  The 
Agency  has  also  entered  into  similar 
information  exchange  and  comparative 
review  arrangements  with  other 
countries.  There  have  been  multiple 
bilateral  joint  reviews  and/or  work 
sharing  with  member  countries  of  the 
European  Union.  Trilateral  joint  reviews 
and  workshares  have  been  performed 
with  Canada  and  Australia.  A  global 
joint  review  is  being  conducted  among 
six  countries  (the  United  States, 
Australia,  New  Zealand,  Canada, 

Ireland,  and  the  United  Kingdom.)  The 
peer  reviewers  will  be  four  other  EU 
countries.  The  primary  objective  of  all 
of  these  arrangements  has  been  to  use 
resources  in  the  most  efficient  way 
possible. 

Concerning  antimicrobials,  since 
2000,  Health  Canada’s  Pest  Management 


Regulatory  Agency  (PMRA),  the  USEPA 
and  California’s  EPA  have  been 
cooperating  on  a  joint  review  for  the  re- 
evaluatioii/reregistration  of  the 
following  three  heavy-duty  wood 
preservatives:  Pentachlorophenol , 
creosote,  and  chromated  copper 
arsenate.  The  review  of  submitted  data, 
writing  of  the  risk  assessments,  and  peer 
review  activities  are  being  shared. 
Exposure  data  used  in  the  preliminary 
risk  assessment  were  collected  from 
both  U.S.  and  Canadian  wood-treatment 
facilities.  Both  PMRA  and  EPA  are 
contributing  to  the  public  comment 
process.  The  cooperative  activities 
continue  as  both  EPA  and  PMRA  work 
toward  issuance  of  their  decision 
documents  in  September  2008. 

B.  Harmonization  of  Data  Requirements 

As  the  international  regulatory 
community  works  toward  greater 
harmonization  on  pesticide  review, 
attention  has  also  focused  on  the  data 
requirements,  how  the  requirements 
compare  from  one  country  to  another, 
and  what  can  or  should  be  done  to 
establish  common  requirements.  To  the 
extent  that  data  requirements  for 
pesticide  registration  are  similar, 
sharing  reviews  and  comparing 
evaluations  is  easier  and  more 
meaningful.  Requirements  that  differ 
considerably  from  one  country  to 
another  can  mean  that  applicants  who 
are  looking  to  register  a  pesticide  in 
more  than  one  country  may  have  to 
conduct  many  different  studies  to 
satisfy  all  the  various  national 
requirements.  Therefore,  from  the 
perspective  of  the  applicant, 
establishing  similar  requirements  also 
can  reduce  the  resources  that  must  be 
spent  to  conduct  testing. 

OECD  Member  countries  have  had 
discussions  about  harmonizing 
pesticide  data  requirements  within  the 
OECD  community.  The  pesticide 
industry  took  on  the  complex  task  of 
looking  at  data  requirement  differences 
among  Member  countries  to  identify 
areas  that  might  benefit  from 
harmonization.  Preliminary  findings 
presented  to  the  OECD  Working  Group 
on  Pesticides  Meeting  in  June  2001, 
reported,  consistent  with  the  positions 
of  scientific  reviewers  in  OECD  Member 
countries,  that  toxicology  data 
requirements  are  quite  similar  across 
countries.  This  does  not  mean  that  there 
is  no  room  for  additional  harmonization 
work  on  toxicology  data  requirements, 
but  rather  that  there  are  other  testing 
areas  where  there  is  much  less 
consistency  on  data  requirements  across 
countries. 

Ecotoxicological  and  environmental 
fate  studies  present  a  particular 
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challenge  for  harmonization.  Data 
requirements  in  these  areas  can  differ 
considerably  from  one  country  to 
another  depending  upon  how  Countries’ 
tiered  approaches  to  data  requirements 
are  applied.  National  data  requirements 
must  be  tied  to  national  use  patterns 
and  environmental  and  ecological 
conditions.  A  reliable  environmental 
hazard  assessment,  for  example,  must  be 
based  on  studies  that  accurately  reflect 
the  climate,  soil  types  and  agricultural 
practices  of  the  country  doing  the 
assessment.  Because  ecological  and 
environmental  studies  must  be 
representative  of  national  conditions  to 
adequately  support  national  risk 
assessments,  harmonization  of  data 
requirements  for  these  types  of  studies 
can  be  difficult.  Harmonization  can 
require  extensive  dialogue  between 
scientists  to  determine  which  data 
requirements  can  act  as  common 
requirements.  Such  dialogue  can  also 
include  discussions  of  test 
“conditionalities,”  that  are  reflected  in 
the  test  notes  to  the  tables  for  the 
proposed  data  requirements. 

Since  1995,  the  United  States  and 
Canada  under  the  NAFTA  Technical 
Working  Group  on  Pesticides, 
Harmonization  of  the  Evaluation  of 
Antimicrobial  Pesticides  Project  have 
worked  together  to  harmonize  data 
requirements  for  antimicrobials.  These 
harmonization  activities  represent  two 
efforts.  EPA  coordinates  with  Canada’s 
PMRA  on  harmonization  activities  for 
all  disciplines  except  efficacy.  For 
harmonization  activities  for  efficacy 
requirements  EPA  coordinates  with 
Health  Canada’s  Therapeutic  Product 
Directorate  (TPD). 

EPA  and  PMRA  approach 
antimicrobial  data  requirements 
differently.  EPA  uses  a  tiered  testing 
strategy,  while  PMRA  bases  its  data 
requirements  on  a  defined  use  pattern 
approach.  EPA  and  PMRA’s  data 
requirements  have  been  carefully 
compared.  TPD  and  EPA  recently 
completed  a  crosswalk  of  EPA  and  TPD 
efficacy  data  requirements,  which  is 
being  used  for  planning  purposes  to 
explore  future  harmonization  activities. 
The  data  requirements  proposed  in  this 
document  for  antimicrobials  represent 
U.S.  national  requirements  but  they 
reflect  extensive  consultation  with 
Canada.  The  data  requirements  are 
harmonized  to  a  high  degree.  The  two 
countries  plan  to  continue  to  work 
together  to  keep  data  requirements  for 
all  disciplines  as  similar  as  possible. 

OECD  has  not  conducted  any  activity 
specifically  aimed  at  harmonizing  data 
requirements  for  biocides.  In  1997- 
1998,  the  OECD  Pesticide  Program 
conducted  a  survey  to  collect 


information  on  the  existing 
requirements  across  countries.  The 
survey  served  two  purposes:  (1)  To 
improve  OECD’s  understanding  of  how 
Member  countries  regulate  biocides,  and 
(2)  to  provide  information  that  could  be 
used  to  prepare  the  way  for  future 
efforts  to  increase  international  co¬ 
operation  in  biocide  regulation.  The 
survey  shows  great  variability.  At  this 
time  OECD  has  no  plans  to  work  toward 
harmonizing  these  data  requirements, 
but  instead  has  worked  at  harmonizing 
tools  and  methodologies  in  order  to 
reduce  duplication  and  harmonize 
review  procedures  for  possible  work 
sharing. 

C.  Protocol/Guideline  Harmonization 

Harmonization  can  also  involve 
protocol/guideline  development  or 
revisions  so  that  the  studies  produced 
can  meet  common  data  requirements. 

Issues  can  arise  because  the  study 
protocols  or  guidelines  used  to  generate 
the  studies  to  meet  the  requirements  can 
be  different.  In  other  words,  a  particular 
data  requirement  might  be  the  same 
from  one  country  to  the  next,  but  the 
study  submitted  to  meet  the 
requirement  can  run  into  acceptance 
problems  if  done  according  to  a  protocol 
that  is  acceptable  in  one  country,  but 
not  in  another.  There  is  significant 
commonality  in  protocol  design  for 
toxicology  studies  among  various 
countries,  but  less  for  ecotoxicology  and 
environmental  fate  studies.  Information 
on  how  to  satisfy  data  requirements  is 
specified  in  §  158.70.  This  section 
provides  for  both  the  recommended  use 
of  EPA  Guidelines  and  for  the 
acceptability  of  OECD  protocols  with 
certain  caveats.  Section  158.80  allows 
for  the  use  of  data  developed  in  foreign 
countries,  again  with  certain  caveats  to 
ensure  that  the  data  will  meet  EPA’s 
needs  under  FIFRA  and  FFDCA. 

D.  Ballast  Wafer  Treaty 

Both  domestically  and 
internationally,  an  emerging  significant 
use  of  antimicrobials  is  the  treatment  of 
ballast  water.  Ballast  water  provides 
needed  stability  for  safe  operation  of 
marine  vessels.  It  is  the  water  that  is 
pumped  in  and  out  of  the  ship’s  ballast 
tanks  to  ensure  safe  operation,  such  as 
compensating  for  the  ship’s  weight 
changes  due  to  loading  and  unloading  of 
cargo.  In  recent  years  there  have  been 
significant  concerns  about  transport  of 
marine  species  from  one  marine 
environment  to  another,  via  ballast 
water.  Ballast  water  treatments  are 
intended  to  kill  the  marine  species  prior 
to  discharge.  When  discharged  into  a 
new  environment,  a  new  species  may 


become  invasive  and  disrupt  the  native 
ecology. 

The  International  Convention  for  The 
Control  and  Management  of  Ships’ 

Ballast  Water  and  Sediments,  2004  (also 
referred  to  as  the  Ballast  Water 
Convention)  was  adopted  by  consensus 
at  a  diplomatic  conference  in  London  on 
February  13,  2004.  The  U.  S.  delegation 
was  led  by  the  Coast  Guard  with 
participation  by  EPA  and  other  Federal 
agencies.  The  treaty  opened  for 
signature  on  June  1,  2004,  and  will  enter 
into  force  12  months  after  ratification  by 
30  countries  representing  35%  of  the 
world’s  merchant  shipping  tonnage. 

Once  in  force,  the  treaty  will  require 
that  ships  manage  their  ballast  water  to 
meet  discharge  standards  according  to  a 
schedule  in  the  treaty.  In  order  to  meet 
those  discharge  standards,  ships  will 
need  to  install  equipment  to  treat  their 
ballast  water,  including  disinfection.  To 
date,  ten  countries  representing  3.42% 
of  the  world  shipping  tonnage  have 
become  Parties  to  the  treaty. 

Although  the  United  States  has  not 
signed  the  treaty,  ballast  water 
discharges  in  U.S.  waters  are  already 
regulated  by  the  Coast  Guard  under  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act,  as  amended 
(16  U.S.C.  4701  et  seq.)  The  existing 
Coast  Guard  ballast  water  management 
regulations  can  be  found  at  33  CFR  part 
151,  subparts  C  and  D.  At  present,  the 
Coast  Guard  is  engaged  in  further 
rulemaking  that  would  set  a 
performance  standard  for  the  quality  of 
ballast  water  discharged  in  U.S.  waters 
and  which  will  further  foster 
development  of  ballast  water  treatment 
technologies. 

The  Agency  has  reviewed  few 
applications  for  ballast  water 
treatments,  presumably  because  such 
treatments  and  technologies  are 
relatively  new.  Therefore,  for  the 
purpose  of  determining  data 
requirements  EPA  determined  to  group 
ballast  water  treatments  with  antifoulant 
paints  and  coatings  since  both  have  the 
potential  for  exposure  to  marine 
organisms.  OECD  has  not  developed 
data  requirements  for  ballast  water. 

XVII.  Research  Involving  Human 
Subjects 

Research  with  human  subjects  which 
is  conducted  or  supported  by  the  U.  S. 
government  is  subject  to  regulations  for 
the  protection  of  human  subjects 
referred  to  as  the  Common  Rule.  EPA 
was  one  of  many  federal  departments 
and  agencies  who  jointly  promulgated 
the  Common  Rule  in  1991.  EPA’s 
codification  of  the  Common  Rule 
appears  at  40  CFR  part  26,  subpart  A. 
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On  February  6,  2006,  EPA  published 
in  the  Federal  Register  (71  FR  6138)  a 
final  rule  amending  40  CFR  part  26  by 
adding  nine  new  subparts.  These 
amendments  extend  regulatory 
protection  to  human  subjects  of  research 
involving  intentional  exposure  and 
intended  for  submission  to  EPA  under 
the  pesticide  laws,  when  the  research  is 
conducted  not  by  the  Federal 
government  but  by  private  parties  with 
no  support  from  Federal  Common  Rule 
departments  or  agencies.  As 
subsequently  amended  effective  August 
22,  2006  (71  FR  36171),  this  rule  (1) 
forbids  both  EPA  and  third  parties  who 
intend  to  submit  the  research  to  EPA  to 
conduct  new  research  involving 
intentional  exposure  of  pregnant  or 
nursing  women  or  of  children;  (2) 
extends  the  substantive  provisions  of 
the  Common  Rule  to  third-party  human 
research  involving  intentional  exposure 
of  non-pregnant  adults  that  is  intended 
for  submission  to  EPA  under  the 
pesticide  laws;  (3)  requires  submission 
to  EPA  of  protocols  and  related 
information  about  covered  human 
research  before*it  is  initiated;  (4) 
establishes  an  independent  Human 
Studies  Review  Board  to  review  both 
proposals  for  new  research  and  reports 
of  covered  human  research  on  which 
EPA  proposes  to  rely  under  the 
pesticide  laws;  and  (5)  forbids  EPA  to 
rely,  in  its  actions  under  the  pesticide' 
laws,  on  research  involving  intentional 
exposure  of  pregnant  or  nursing  women 
or  of  children,  or  which  otherwise  fails 
to  meet  criteria  for  acceptance,  except  in 
narrowly  defined  circumstances. 

The  provisions  of  this  amended  rule 
directly  affecting  third-party  research 
intended  for  submission  to  EPA  are  40 
CFR  part  26,  subparts  K,  L,  and  M. 
Subpart  K  extends  the  substantive 
provisions  of  the  Common  Rule  to  third- 
party  research  involving  intentional 
exposure  of  non-pregnant  adult  subjects 
that  is  intended  for  submission  to  EPA 
under  the  pesticide  laws.  Subpart  K  also 
requires  submission  to  EPA  of  proposals 
for  any  covered  research  for  review  by 
EPA  staff  and  the  Human  Studies 
Review  Board  before  it  is  initiated,  and 
specifies  the  range  of  information 
required  to  support  any  such  proposal. 
Subpart  L  prohibits  conduct  of  any  new 
third-party  research  intended  for 
submission  to  EPA  involving  intentional 
exposure  of  pregnant  or  nursing  women 
or  of  children.  Subpart  M  specifies  the 
range  of  information  required  to  be 
submitted  with  every  report  of 
completed  research  with  human 
subjects  to  document  its  ethical 
conduct. 

Studies  required  under  proposed  40 
CFR  part  158,  subpart  W  which  involve 


intentional  exposure  of  human  subjects 
are  also  subject  to  subparts  K,  L,  and  M 
of  40  CFR  part  26.  The  following  data 
requirements  in  proposed  §  158.2260 
and  §  158.2270  call  for  studies  likely  to 
involve  intentional  exposure  of  human 
subjects; 

•  Biological  monitoring  studies. 

•  Mixer/loader  or  applicator  exposure 
studies. 

•  Post-application  exposure  studies. 

If  any  studies  undertaken  to  address 

these  requirements  involve  intentional 
exposure  of  a  human  subject  (as  defined 
at  40  CFR  §26.1102(i)),  then  the  study 
must  not  be  initiated  before  submission 
of  protocols  and  supporting 
documentation  for  review  by  EPA  and 
the  Human  Studies  Review  Board.  The 
requirements  for  protocol  submissions 
are  specified  at  40  CFR  26.1125.  It  may 
be  possible  to  design  some  studies 
responsive  to  the  proposed  data 
requirements  for  antimicrobials  so  that 
they  do  not  meet  the  regulatory 
definition  of  research  involving 
intentional  exposure  of  a  human 
subject.  If  there  is  any  question, 
however,  about  whether  a  proposed 
study  intended  for  submission  to  EPA 
falls  within  or  outside  this  regulatory 
definition,  consultation  with  EPA  is 
recommended  before  initiating  the 
study.  If  EPA  did  not  review  the 
protocol  for  a  study  involving 
intentional  exposure  of  a  human 
subject,  the  study  if  subsequently 
submitted  to  the  Agency  would  not  be 
acceptable  under  40  CFR  26.1705. 

XVIII.  Alternative  Testing  Paradigms 

As  with  conventional  pesticide 
chemicals,  the  Agency  is  committed  to 
moving  towards  a  more  efficient  and 
refined  testing/risk  assessment 
paradigm  for  antimicrobial  pesticide 
chemicals. 

A.  Structure  Activity  Relationship  (SAR) 

EPA  must  rely  upon  information  of 
appropriate  quality  and  reliability  for 
each  decision  made  by  the  Agency.  In 
the  Office  of  Pesticide  Programs  (OPP), 
the  evaluation  process  for  a  pesticide 
chemical  traditionally  begins  with  the 
applicant’s  submission  of  a  set  of 
studies  conducted  with  the  specific 
pesticide  chemical  of  interest.  The  use 
of  the  results  of  such  testing  (measured 
data)  is  a  logical,  scientifically-rigorous 
process  that  identifies  the  physical, 
chemical,  and  environmental  fate 
properties  of  the  pesticide,  as  well  as 
the  dose  and  endpoints  at  which  an 
adverse  effect  can  occur  in  various 
animal  species. 

Today,  there  is  significant  interest  in 
determining  alternative  testing 
paradigms  that  could  offer  more 


flexibility  in  the  design  of  an  integrated 
approach  in  which  the  selection  of  the 
required  studies  as  well  as  the  design  of 
the  study  protocols  is  influenced  by  the 
existing,  reliable  information  about  the 
chemical.  EPA  is  committed  to  moving 
towards  alternative  testing  paradigms 
that  are  more  efficient,  reduce  the  use  of 
animal  testing,  take  full  advantage  of 
advances  in  science,  and  provide  a 
sufficient,  credible  amount  of  data  for 
use  in  a  risk  assessment  that  will 
support  a  risk  management  decision. 

EPA  is  charged  with  developing  a 
pesticide  regulatory  program  that  is 
protective  of  human  health  and  the 
environment.  Other  factors  that  also 
deserve  consideration  in  the 
implementation  of  such  a  program  are 
efficiency  and  effectiveness.  It  would  be 
a  poor  use  of  societal  resources  to 
routinely  require  the  submission  and 
governmental  review  of  a  multi-million 
dollar  database  for  every  active 
ingredient  if  there  were  alternative 
methods  of  determining  which 
chemicals  could  be  evaluated  in  a 
scientifically  rigorous  manner  using 
means  other  than  measured  data.  From 
the  Agency’s  perspective  an  alternative 
testing  paradigm  may  also  allow  for  a 
stream-lined  review  process  for 
chemicals  of  potential  lower  toxicity, 
thus  freeing  resources  for  more  in- 
depth,  complex  reviews  of  higher 
toxicity  chemicals. 

An  integrated  approach  would  focus 
on  using  all  relevant,  credible 
information  on  the  chemical  of  interest. 
Applicants  are  cautioned  that  such  an 
approach  will  require  a  different  type  of 
thought  process  which  will  incorporate 
significantly  more  planning  and  “data 
mining”  types  of  activities  than  making 
arrangements  to  conduct  the  required 
studies.  However,  it  could  also  offer  a 
flexibility  that  is  not  always  present 
under  the  currently-used,  guideline- 
driven  (study-by-study)  approach. 

Both  SAR  and  QSAR  techniques  play 
a  critical  role  in  an  integrated  approach. 
In  the  SAR  process,  a  chemical’s 
molecular  structure  is  compared  to  that 
of  other  chemicals  for  which  data  are 
available.  These  structural  similarities 
are  then  used  to  make  predictive 
judgments  about  a  chemical’s  physical, 
chemical,  and  biological  properties. 
Thus,  the  chemical’s  physical,  chemical, 
and  biological  properties  cure  a  function 
of  (or  directly  related  to)  the  chemical’s 
molecular  structure.  Quantitative  SAR  is 
referred  to  as  QSAR.  To  develop  a 
QSAR,  a  selected  set  of  measured  data 
on  a  single  physical,  chemical,  or 
biological  property  are  used  to  derive  a 
model  (an  equation)  to  predict  the  value 
of  that  property. 
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EPA’s  Office  of  Pollution  Prevention 
and  Toxics  administers  two  programs, 
the  Interagency  Testing  Committee  (ITC) 
and  the  New  Chemicals  Program  (NCP) 
under  the  Toxic  Substances  Control  Act, 
that  have  been  using  various  forms  of 
SAR  and  QSAR  since  the  late  1970s. 

The  ITC  is  an  independent  advisory 
committee  that  screens  chemicals  or 
classes  of  chemicals  and  prioritizes 
them  for  testing.  The  NCP  uses  an 
expert  judgment  SAR  process  to  assess 
human  health  and  has  developed  QSAR 
models  to  evaluate  physical,  chemical 
and  environmental  fate  properties  and 
ecological  effects. 

Additionally,  other  agencies  (both 
U.S.  and  non-U.S.)  are  investigating 
how  to  use  these  alternative  techniques. 
OECD  has  devoted  a  significant  amount 
of  time  and  effort  to  coordinating  model 
development  and  model  validation  for 
such  an  integrated  approach.  EPA  has 
participated  on  these  workgroups. 

During  the  last  6  years,  OPP  has  made 
increasing  use  of  SAR  as  part  of  its 
regulatory  decision-making  process. 
Documents  to  establish  tolerance 
exemptions,  documents  to  support 
tolerance  reassessment,  and 
Reregistration  Eligibility  Decision 
Documents  have  incorporated  the  use  of 
SAR,  when  appropriate.  OPP  recognizes 
the  usefulness  of  incorporating 
predictive  techniques  into  its  hazard 
and  risk  assessments,  and  that  for 
certain  chemicals  SAR  assessments  and 
QSAR  modeling  could  potentially  form 
a  scientifically-sound  basis  for  hazard 
and  risk  assessments  used  for  regulatory 
decisions.  Over  time,  OPP  has 
progressed  from  using  SAR  techniques 
to  support  a  dataset  of  guideline  type 
studies  to,  for  certain  assessments, 
relying  on  SAR  techniques  as  an 
acceptable  source  of  information  on  the 
chemical.  OPP  is  now  considering  when 
and  how  to  codify  in  subpart  A  of 
current  part  158  that  information 
derived  from  SAR  assessments  and/or 
QSAR  modeling  could  be  acceptable  for 
fulfilling  a  data  requirement.  The 
submitter  of  such  information  would  be 
expected  to  supply  a  rationale 
describing  the  utility  of  the  information 
and  provide  documentation  on  the 
scientific  validity  of  the  information. 
The  determination  that  the  predicted 
data  fulfills  the  data  requirement  would 
be  at  the  sole  discretion  of  the  Agency. 
The  Agency  seeks  comment  on  the  use 
of  predictive  techniques  to  fulfill  the 
part  158  subpart  W  data  requirements, 
and  specifically  on  when  and  if  the  use 
of  SAR  and  QSAR  should  be  codified  in 
part  158,  subpart  A.  Codification  in  part 
158,  subpart  A  means  that  SAR  and 
QSAR  techniques  would  be  applicable 
to  conventional,  biochemical  and 


microbial,  and  antimicrobial  pesticide 
chemicals.  The  Agency  specifically 
seeks  comment  on  this  issue.  Comments 
will  be  used  in  the  further  development 
of  SAR  and  QSAR  approaches  for 
fulfilling  data  requirements,  but  will  not 
be  addressed  in  the  final  rule  for 
antimicrobial  data  requirements. 

Those  applicants  considering  use  of 
SAR  and  QSAR  as  part  of  a  submission 
package  to  OPP  should  realize  SAR  and 
Quantitative  SAR  (QSAR)  modeling 
results  can  sometimes  be  used  instead  of 
measured  data,  but  modeled  data  cannot 
be  preferentially  substituted  for  well- 
conducted  studies  (measured  data).  If 
measured  data  are  available  for  a 
particular  endpoint,  then  the  measured 
data  should  carry  the  greatest  weight  for 
hazard  and  risk  assessment  purposes. 
Applicants  are  cautioned  that  if  the 
Agency  determines  that  the  SAR  and/ or 
QSAR  do  not  fulfill  the  data 
requirement,  then  the  registration  may 
be  delayed  while  a  study  (measured 
data)  is  generated  according  to  part  158 
requirements. 

At  this  time,  the  Agency  intends  to 
continue  its  initial  explorations  and 
begin  the  process  to  shift  from  the 
current  guideline-driven  (study-by¬ 
study)  approach  to  a  more  integrated 
approach  in  which  the  use  of  predicted 
data,  generated  using  validated  models, 
is  considered  along  with  information 
from  open  literature  and  studies 
specifically  generated  under  part  158 
data  requirements.  All  relevant 
information  would  be  considered  as  part 
of  a  weight-of-evidence  evaluation. 

The  shift  to  an  integrated  approach 
would  occur  over  some  time.  OPP  has 
deliberately  chosen  to  begin  this  shift 
with  antimicrobial  pesticide  chemicals 
instead  of  conventional  pesticide 
chemicals  for  two  reasons:  First,  most 
conventional  pesticide  chemicals  are 
deliberately  created  for  their  biological 
activity  and  many  require  complex  risk 
assessments.  Few  conventional 
pesticides  have  non-pesticidal  uses. 
Second,  antimicrobials  also  have 
biological  activity,  but  are  more  likely  to 
have  non-pesticidal  uses  and,  in  fact, 
may  have  been  assessed  by  other 
regulatory  agencies.  The  ready 
availability  of  published  literature  and 
publicly-available  assessments  offer  a 
unique  opportunity  for  the  applicant  to 
use  the  available  information  as  a 
starting  point  for  fulfilling  data 
requirements,  and  offering  the  possible 
option,  when  appropriate,  of  SAR  and 
QSAR  for  those  data  requirements  that 
are  not  yet  fulfilled  by  measured  data. 

It  should  be  realized  that  just  as 
measured  data  have  uncertainties, 
predicted  data  also  have  uncertainties. 
Use  of  different  models  (developed 


using  different  sets  of  data)  would 
necessarily  have  trade-offs.  Therefore, 
QSAR  models  must  be  used  with 
caution.  Expert  judgment  is  required  to 
determine  the  appropriate  model  to  use 
and  if  the  results  of  the  model  strike  the 
correct  balance  of  accuracy  and 
precision,  with  the  potential  for  few 
false  negatives  or  false  positives. 

At  this  time,  EPA  believes  that  for 
certain  endpoints,  especially  physical/ 
chemical  and  fate  properties,  that  SAR 
and  QSAR  might  be  effectively  utilized 
to  fulfill  these  data  requirements  for 
many  antimicrobial  pesticide  chemicals. 
When  considering  biological  properties, 
EPA  believes  that  SAR  and  QSAR  can 
be  most  effectively  utilized  in  the 
evaluation  of  chemicals  that  exhibit 
lower  toxicity  for  human  health  and/or 
ecotoxicity  parameters.  This  is 
appropriate  because  the  risk  assessment 
for  lower  toxicity  chemicals  can  be 
streamlined,  i.e.,  through  use  of  a 
screening-level  assessment  procedure 
rather  than  multiple  tiers  of  assessments 
with  progressively  more  data 
requirements. 

As  appropriate,  OPP  will  consider  the 
use  of  SAR  and/or  QSAR  predictive 
techniques  as  part  of  the  hazard 
assessment,  and  eventually  the  dose  and 
endpoint  selection  process  for 
antimicrobial  chemicals.  Under  a 
QSAR-based  approach  an  applicant 
could  provide  the  Agency  with  an 
analysis  that  could  frame  the  actual  data 
required  to  register  the  antimicrobial 
pesticide  chemical.  For  some 
antimicrobials,  applicants  may  have  the 
option  of  characterizing  certain  of  the 
active  ingredient  properties  via 
predictive  techniques.  It  is  the 
responsibility  of  the  applicant  to 
provide  sufficient  information  to 
conduct  a  risk  assessment  that  can  be 
used  to  support  a  risk  management 
decision.  If  the  applicant  believes  that  a 
SAR  assessment  and/or  QSAR  model 
would  provide  scientifically  credible 
information  that  would  be  useful  to 
EPA,  then  it  is  the  responsibility  of  the 
applicant  to  provide  to  the  Agency  a 
rationale  on  the  appropriateness  of  SAR 
or  QSAR  for  that  particular  endpoint 
and  sufficient  documentation  on  how 
the  assessment  and/or  model  is 
scientifically  valid.  Without  such 
information  OPP  cannot  judge  the 
validity  of  the  model  and  therefore  the 
acceptability  of  the  results  of  the  model 
for  OPP’s  decision-making  purposes. 

At  this  time,  the  use  of  SAR  is  not  yet 
a  standardized  approach  in  OPP,  and  is 
being  handled  on  a  case-by-case  basis. 
Therefore,  OPP  has  not  yet  developed  a 
standardized  format  for  submission  of 
such  information.  Further  information 
on  OPP’s  current  thinking  on  how  SAR 
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and  QSAR  modeling  can  be  used  as  part 
of  an  integrated  approach  to  hazard  and 
risk  assessment  to  support  a  regulatory 
decision-making  process  and  guidance 
on  submission  formats  is  contained  in 
the  support  document,  “Use  of 
Structure-Activity  Relationship  (SAR) 
Information  and  Quantitative  SAR 
(QSAR)  Modeling  For  Fulfilling  Data 
Requirements  for  Antimicrobial 
Pesticide  Chemicals  and  Informing 
EPA’s  Risk  Management  Process”  which 
is  contained  in  the  docket  for  this 
proposed  rule  (Ref.  43).  The  Agency 
specifically  seeks  comment  on  this 
support  document. 

B.  International  Life  Sciences  Institute 
and  Health  and  Environmental  Sciences 
Institute  Approaches 

In  both  the  proposed  (70  FR  12276) 
and  final  (72  FR  60934)  rules  for 
conventional  pesticide  chemicals,  EPA 
discussed  the  relevance  and  importance 
of  the  ILSI/HESI  project.  There  have 
been  discussions  on  alternative  testing 
paradigms  with  the  International  Life 
Sciences  Institute  (ILSI)  Health  and 
Environmental  Sciences  Institute  (HESI) 
under  the  Agricultural  Chemical  Safety 
Assessment  (ACSA)  Technical 
Committee,  since  2001  (Ref.  14).  The 
focus  of  this  effort  has  been  toxicity 
testing  for  agricultural  chemicals,  but 
the  results  would  also  be  applicable  to 
antimicrobial  pesticides. 

This  project,  with,  the  participation  of 
EPA  scientists,  represents  an  evolution 
of  the  current  paradigm  of  animal  (in 
vivo)  toxicity  testing  toward  a  more 
integrated  tiered  testing  approach  for 
pesticide  chemicals.  Under  this 
integrated  approach,  both  the  selection 
of  studies  that  would  be  required,  as 
well  as  the  design  of  the  tests 
themselves,  could  be  influenced  by 
other  substantive  and  reliable 
information  about  the  pesticide. 

The  goals  being  pursued  by  EPA  for 
this  next  generation  of  toxicity  testing 
are  to: 

•  Incorporate  advances  in  science  and 
technology  in  an  expeditious  manner. 

•  Identify  cost  effective  and 
scientifically  sound  alternatives  to 
current  animal  tests. 

•  Define  a  transparent,  step  wise  plan 
that  leads  to  an  evolution,  not 
revolution,  in  testing  and  assessment. 

•  Define  a  clear  and  credible  process, 
with  external  peer-review  and 
stakeholder  participation. 

All  available  information  would  be 
considered:  Not  only  toxicity  and  dose- 
response  data  from  other  guideline  or 
non-guideline  studies,  but  also 
structure-activity  relationships,  data  on 
the  mechanism  or  mode  of  action  of  the 
chemical,  pharmacokinetic  data,  studies 


that  examine  age-related  sensitivity  or 
susceptibility  to  chemical  exposure,  and 
information  on  potential  or  actual 
exposure  to  humans.  These  data  could 
be  used  to  inform  a  more  targeted 
testing  approach  in  the  design  of 
studies,  or  to  support  a  position  that  the 
requirement  for  specific  toxicology  tests 
should  be  waived  (i.e.,  the  studies  are 
not  needed)or  fulfilled  via  a  means 
other  than  data  generation,  such  as  SAR. 

ACSA  represents  the  first 
comprehensive  effort  to  scientifically  re¬ 
design  the  toxicology  animal-testing 
framework  for  pesticide  chemicals.  A 
series  of  reports  authored  by  HESI/ILSI 
were  published  in  a  special  edition  of 
the  Journal  of  Critical  Reviews  in 
Toxicology  in  January  2006  (Refs.  1,  2, 

3,  and  6).  These  four  articles 
summarized  the  initial  findings  and 
recommendations . 

The  ACSA  proposal  is  consistent  with 
EPA’s  direction  and  goals  to  develop  a 
more  efficient  and  reliable  testing 
paradigm.  The  ACSA  approach  departs 
significantly  from  the  current 
standardized  list  of  hazard  studies  used 
by  many  national  and  international 
authorities  to  assess  pesticides.  Some 
studies  could  be  eliminated  while 
endpoint  coverage  might  be  increased  in 
redesigned  studies  based  on  responses 
observed  in  a  core  set  of  toxicity  tests. 
Thus,  it  will  be  essential  to  conduct 
retrospective  and  prospective  data 
analyses  to  determine  whether  this  new 
testing  paradigm  will  meet  EPA’s  risk 
assessment  needs. 

The  first  retrospective  analysis  has 
been  completed  for  the  1-year  chronic 
dog  study.  Based  on  this  retrospective 
analysis,  which  was  reviewed  by  the 
FIFRA  SAP,  the  1-year  chronic  dog 
study  is  no  longer  required  for 
conventional  pesticide  chemicals  and  is 
not  proposed  as  a  data  requirement  for 
antimicrobial  chemicals.  Another 
retrospective  analysis  on  the  2- 
generation  reproductive  toxicity  study  is 
underway.  To  this  end,  the  Office  of 
Pesticide  Programs  is  currently  working 
with  EPA’s  National  Center  for 
Computational  Toxicology  to  populate  a 
Toxicological  Reference  Database 
(ToxRef)  with  data  from  the  rat  2- 
generation  reproductive  study,  prenatal 
developmental  toxicity  and  systemic 
toxicity  studies  on  hundreds  of 
pesticides  that  represent  different 
classes,  modes  of  action,  and  toxicity 
profiles.  EPA  will  use  this  relational 
database  to  determine  the  value  of 
endpoints  currently  evaluated  in  risk 
assessment  (i.e.,  the  F|  versus  F2 
responses). 

From  these  analyses  the  Agency  will 
gain  other  information  critical  for 
gaining  scientific  consensus.  Such 


information  would  be  the  triggers,  that 
is,  the  points  at  which  a  concern  is 
indicated  and  thus  a  higher  level  of 
testing  is  needed.  The  retrospective 
analyses  will  aid  the  Agency  in 
confirming  the  proposed  ACSA  triggers 
or  in  determining  new  ones.  Once  the 
analysis  is  complete,  EPA  will  be  able 
to  complete  draft  guidance  on  testing, 
EPA  plans  to  request  SAP  review  and 
public  comment  of  the  analyses  and 
draft  guidance  in  2008. 

Additionally,  there  are  plans  to 
conduct  several  case  studies  using  the 
ACSA  tiered  testing  proposal.  It  is 
essential  to  test  how  the  ACSA  scheme 
works  in  practice.  From  such  case 
studies,  EPA  will  be  able  to  assess  the 
feasibility  of  a  testing  laboratory’s 
ability  to  perform  such  a  complex  study, 
and  will  have  the  opportunity  to 
evaluate  the  ability  of  the  approach  and 
its  parameters  to  characterize  known 
toxicants  and  address  risk  assessment 
needs. 

In  considering  regulatory  changes  to 
reflect  the  results  of  EPA’s  consideration 
of  ACSA,  the  Agency  will  develop 
scientific  position  papers  on  the  new 
approach  and  recommendations  for 
internal  and  external  review.  Internal 
review  includes  review  by  the  FIFRA 
SAP  and  opportunities  for  public 
comment.  External  peer  review  and 
acceptability  by  other  national  and 
international  regulatory  authorities  are 
considered  before  implementation  of 
any  new  testing  paradigm  and  data 
requirements.  Harmonization  of  data 
requirements  with  our  NAFTA  and 
OECD  partners  is  also  an  important 
factor.  International  regulations 
currently  require  studies  that  were 
omitted  in  ACSA.  If  EPA  had 
requirements  that  were  significantly 
different  from  those  of  the  international 
community,  then  there  could  be 
significant  problems  for  applicants  in 
trying  to  satisfy  multiple  and  different 
requirements  world-wide. 

Thus,  as  these  analyses  and  the 
needed  peer  reviews  are  completed, 

EPA  will  have  the  opportunity  to 
determine  if  the  new  testing  paradigm 
will  meet  its  risk  assessment  needs.  EPA 
will  then  be  able  to  determine  what 
revisions  to  current  data  requirements 
and  testing  guidelines  may  be 
appropriate. 

C.  Computational  Toxicology 

EPA’s  Office  of  Research  and 
Development  (ORD)  established  the 
National  Center  for  Computational 
Toxicology  (NCCT)  in  2005.  The  NCCT 
is  developing  computational  tools  for 
interpreting  data  from  computational 
chemistry,  high-throughput  screening 
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(HTS)  and  genomic  technologies  as 
follows: 

•  Computational  chemistry  is  the 
integration  of  modern  computing  and 
information  technology  with 
information  on  molecular  biology  and 
chemistry  to  predict  bioactivity  profiles. 

•  HTS  is  a  system  to  rapidly  and 
efficiently  test  large  batches  of 
chemicals  for  bioactivity  utilizing 
robotics  and  automation  applied  to 
molecular  biology  and  assay  methods. 

•  Genomics  is  the  study  of  all  the 
genes  of  a  cell  or  tissue,  and  their 
function. 

EPA’s  ToxCast™  Program  began  in 
2006.  The  underlying  hypothesis  for 
ToxCast™  is  that  an  organism’s 
toxicological  response  is  driven  by 
interactions  between  chemicals  and 
biomolecular  targets.  ToxCast™  also 
includes  model  development  to  predict 
the  potential  toxicity  of  environmental 
chemicals  based  on  bioactivity  profiles. 
These  models  will  identify  predictive 
signatures,  derived  from  the  bioassay 
data.  This  means  that  EPA  under 
ToxCast™  will  develop  methods  of 
prioritizing  chemicals  for  further 
screening  and  testing  to  assist  the 
Agency’s  programs  in  the  management 
and  regulation  of  environmental 
contaminants  (Ref.  5). 

There  are  three  phases  to  the 
development  of  ToxCast™: 

1.  The  proof-of-concept  phase  of 
ToxCast™  will  examine  more  than  300 
chemicals,  with  rich  toxicological 
databases,  in  over  400  different  HTS 
bioassays.  Predictive  signatures  will  be 
created  by  correlating  the  HTS  bioassay 
data  to  the  known  toxicity  of  the  300 
chemicals. 

2.  A  signature  evaluation  and 
expansion  phase  will  focus  on  testing 
and  extending  the  ToxCast™  predictive 
signatures,  through  the  generation  of 
HTS  data  on  over  1,000  additional 
chemicals. 

3.  The  application  phase  of  ToxCast™ 
will  be  expanded  to  include  a  variety  of 
high-priority  chemicals  that  are  either 
regulated  and/or  considered  for 
regulation  by  EPA  and  potentially 
thousands  of  environmental  chemicals 
requiring  prioritization.  ToxCast™  is 
envisioned  as  delivering  an  affordable, 
science-based  system  for  categorizing 
chemicals. 

In  2007  the  NCCT  awarded  nine 
contracts  for  the  generation  of  HTS  and 
genomics  data  as  part  of  the  ToxCast™ 
chemical  prioritization  research 
program,  in  order  to  develop  the  ability 
to  predict,  or  forecast  toxicity  based  on 
bioactivity  profiling.  State-of-the-art 
HTS  and  genomic  approaches 
developed  by  the  pharmaceutical 
industry  provide  information  on  the 


impact  of  chemicals  on  biological 
pathways  critical  for  the  function  of 
systems  such  as  the  heart,  lungs,  brain, 
or  reproductive  organs  quickly  and  in  a 
cost-efficient  manner.  Thus,  results  from 
these  bioassays  will  provide  a 
comprehensive  and  detailed  overview  of 
the  potential  impact  of  environmental 
chemicals  upon  key  cellular  activities. 

As  the  ToxCast™  database  grows  so 
will  confidence  in  the  models 
developed  from  that  data,  as  well  as  the 
resultant  predictions  of  toxicity  and 
potential  mechanisms  of  action  derived 
from  the  models.  This  could  result  in 
changing  and/or  reducing  the  use  and 
numbers  of  animals  in  toxicity  testing. 
This  could  also  result  in  fewer  in  vivo 
tests  being  conducted  as  scientists  and 
regulators  learn  how  to  interpret  and 
use  ToxCast™  predictions  to  then 
determine  the  chemicals  that  must  be 
tested  using  traditional  toxicity  testing. 
Results  from  the  first  phase  of 
ToxCast™  are  anticipated  by  the 
summer  of  2008.  However,  significant 
effort  will  be  needed  as  ToxCast™ 
transitions  from  proof-of-concept  to  a 
useful  prioritization  tool. 

D.  National  Academy  of  Sciences  (NAS) 
Report  Concerning  Toxicity  Testing  and 
Assessment  of  Environmental  Agents 

EPA  asked  NAS  to  undertake  a 
comprehensive  review  of  established 
and  emerging  toxicity-testing  methods 
and  strategies.  In  response  to  this 
request  NAS  convened  the  Committee 
on  Toxicity  Testing  and  Assessment  of 
Environmental  Agents.  EPA  asked  the 
Committee  to  conduct  their  assessment 
in  two  parts.  Part  I  is  a  review 
document,  discussing  current  and  near- 
term  methods  and  strategies  for 
collecting  information  for  human  health 
risk  assessment.  Part  II  is  a  long-range 
vision  and  strategic  plan  for  changes  to 
human  health  risk  assessment 
paradigms. 

In  June  2006,  NAS  released  Toxicity 
Testing  for  Assessment  of 
Environmental  Agents:  Interim  Report 
(Ref.  20).  This  report  fulfills  EPA’s  Part 
I  request.  In  conducting  its  research 
NAS  considered  numerous  documents 
and  resources  such  as  (1)  current 
toxicity  testing  protocols  and  various 
testing  strategies  using  these  protocols, 
(2)  impediments  to  the  use  of  human 
data,  (3)  strategies  that  rank  or  screen 
chemical  substances,  and  (4)  human 
health  risk  assessment  guidance 
documents.  The  Part  I  report  identified 
four  objectives  that  EPA  should  strive  to 
meet  as  it  works  to  evolve  its  current 
paradigm  of  toxicity  testing: 

•  Depth,  providing  the  most  accurate, 
relevant  information  possible  for  hazard 


identification  and  dose-response 
assessment. 

•  Breadth ,  providing  data  on  the 
broadest  possible  universe  of  chemicals, 
endpoints,  and  life  stages. 

•  Animal  welfare,  causing  the  least 
animal  suffering  possible  and  using  the 
fewest  possible  animals. 

•  Conservation,  minimizing  the 
expenditure  of  money  and  time  on 
testing  and  regulatory  review. 

The  report  acknowledged  that  it  was  ■ 
difficult  to  simultaneously  meet  all  four 
objectives. 

In  2007  NAS  released  its  Part  II  report 
entitled  “Toxicity  Testing  in  the  21st 
Century:  A  Vision  and  a  Strategy”  (Ref. 
21).  According  to  NAS,  toxicity  testing 
is  approaching  a  “scientific  pivot 
point.”  Today,  there  are  advances  in  the 
biological  sciences  that  are  already 
impacting  how  toxicity  testing  is 
conducted.  NAS  concluded  that  a 
paradigm  shift  would  be  needed  to 
transform  the  current  testing  system  but 
that  “the  result  will  be  a  more  efficient, 
informative  and  less  costly  system  for 
assessing  the  hazards  posed  by 
industrial  chemicals  and  pesticides.” 

E.  Next  Steps 

EPA  will  undertake  rule-makings  on  a 
timely  basis  as  the  science  progresses 
and  changes  to  the  data  requirements 
are  appropriate. 

XIX.  Animal  Welfare  Concerns 

The  Agency  understands  many 
people’s  concern  about  the  use  of 
animals  for  research  and  data 
development  purposes.  In  both  the 
proposed  rule  (70  FR  12276)  and  in  the 
final  rule  (72  FR  60934)  for 
conventional  pesticide  chemicals,  EPA 
discussed  its  commitment  to  the 
development  and  use  of  alternative 
approaches  to  animal  testing. 

Taking  into  consideration  principles 
of  sound  science  and  the  requirements 
of  FIFRA  to  protect  humans  and  the 
environment,  the  Agency  is  committed 
to'  avoiding  unnecessary  or  duplicative 
animal  testing.  As  a  result,  the  Agency 
has  invested  significant  resources  to 
investigate  more  integrated  testing 
approaches  that  include,  in  silico,  in 
vitro,  and  focused  in  vivo  testing.  The 
Agency’s  long-term  goal  is  to  create  a 
testing  paradigm  so  that  chemicals  are 
tested  in  animals  only  for  those 
endpoints  most  relevant  to  each 
chemical’s  exposure  or  intended  use. 
The  Agency  acknowledges  that 
substantial  work  remains  to  achieve  this 
long-term  goal,  but  the  Agency  is  also 
working  on  the  important  short-term 
goal  to  make  the  existing  animal  testing 
paradigm  more  efficient,  reliable,  and 
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responsive  to  its  risk  assessment  and 
management  needs. 

As  a  result  of  the  Agency’s  activities 
to  move  towards  a  more  efficient  animal 
paradigm,  EPA  is  proposing  to  eliminate 
the  existing  requirement  for  the  1-year 
chronic  dog  study  for  antimicrobial 
pesticide  chemicals. 

XX.  Potential  Rule-Makings  of  the 
Future  for  Endangered  Species 

EPA  is  charged  with  protecting 
endangered  and  threatened  species  from 
potential  harm  from  pesticide  use. 

Under  the  Endangered  Species  Act,  EPA 
must  ensure  that  the  registered  uses  of 
pesticides  will  not  jeopardize  the 
continued  existence  of  endangered  or 
threatened  species,  or  adversely  modify 
habitat  designated  as  critical  by  the  U.S. 
Fish  and  Wildlife  Service  or  National 
Marine  Fisheries  Service.  Accordingly, 
in  its  proposed  and  final  rules  for  both 
conventional  pesticide  chemicals,  and 
biochemical  and  microbial  pesticide 
chemicals,  the  Agency  discussed  the 
possibility  of  future  data  and 
information  needs  to  develop  and/or 
refine  risk  assessments  for  endangered 
and  threatened  species.  As  a  result  of 
those  proposed  rules,  EPA  received 
comments.  For  the  present,  EPA  will 
consider  those  comments  in  the  context 
of  its  ongoing  risk  assessments, 
including  those  for  antimicrobials.  If 
EPA  finds  that  it  needs  to  amend 
subpart  W  of  part  158  to  normalize 
endangered  species  data  requirements, 
it  will  consider  those  comments  and  any 
comments  submitted  in  response  to  this 
proposed  rule  in  the  development  of  a 
future  proposed  rule. 

For  agricultural  pesticides,  there  is 
generally  greater  specificity  relative  to 
where  a  pesticide  may  be  used.  If 
adequate  geographic  delineation  of  the 
use  site  is  possible,  then  overlap  with 
the  locations  of  an  endangered  or 
threatened  species  may  also  be  possible. 

However,  antimicrobial  pesticides  are 
different  from  agricultural  pesticides. 
The  Agency  expects  that  most 
antimicrobial  uses  with  potential  for 
environmental  exposure  (e.g.,  wood 
preservatives,  antifoulant  paints, 
industrial  wastewater  discharges,  ballast 
water  discharges)  could  impact 
geographic  areas  of  the  United  States 
that  are  less  well  defined.  For  example, 
vessels  treated  with  antifoulant  paints 
can  occur  in  freshwater,  estuarine,  or 
marine  areas  within  the  U.S.  (such  as 
lakes  and  rivers)  and  in  coastal  waters. 
Wood  preservatives  could  be  used  in 
locations  that  may  result  in  an  impact 
to  terrestrial  and/or  aquatic  organisms 
depending  on  the  use  of  the  wood, 
which  could  occur  throughout  the 
United  States.  Antimicrobial  use  sites 


will  be  much  more  difficult  to  delineate, 
and  overlay  with  endangered  or 
threatened  species  locations. 

The  Agency  seeks  comment  on: 

1.  The  types  of  data  that  could  be 
useful  for  conducting  the  assessment 
required. 

2.  Projections  of  how  long  it  would 
take  to  generate  the  needed  data. 

3.  Whether  antimicrobial  use  sites  can 
be  adequately  correlated  with 
endangered  species  locations,  and 
suggested  methods  for  doing  so. 
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XXII.  FIFRA  Review  Requirements 

Under  FIFRA  section  25(a),  EPA  has 
submitted  a  draft  of  the  proposed  ride 
to  the  Secretary  of  the  Department  of 
Agriculture  and  the  appropriate 
Congressional  Committees.  There  were 
no  comments  in  response  to  these 
submissions. 

Under  FIFRA  section  21(b)  EPA 
submitted  a  draft  of  the  proposed  rule 
to  the  Secretary  of  Health  and  Human 
Services  (HHS).  Their  comments  on  this 
proposed  rule  included  requests  for  (1) 
clarification  on  the  application  of  these 
new  testing  requirements  to  current 
registrants,  (2)  information  about  prions, 
(3)  the  possible  effects  of  antimicrobial 
residues  present  in  food  on  intestinal 
flora,  and  (4)  the  potential  for 
antimicrobial  resistance. 

EPA  agrees  with  HHS  that  both 
current  antimicrobial  pesticide 
registrants  and  applicants  seeking  an 
antimicrobial  registration  should 
understand  the  applicability  of  the 
proposed  data  requirements,  once 


Federal  Register/ Vol.  73,  No.  196 / Wednesday,  October  8,  2008 /Proposed  Rules 


59427 


promulgated.  Once  effective,  EPA 
would  use  the  promulgated  data 
requirements  as  the  standard  for 
reviewing  new  applications.  These  same 
promulgated  data  requirements,  once 
effective,  would  also  be  used  during 
Registration  Review,  when  the  Agency’s 
scientists  prepare  the  publicly  available 
documentation  on  the  data  needed 
during  Registration  Review  to  complete 
the  needed  risk  assessments. 

EPA  also  agrees  that  the  criteria  for 
determining  the  efficacy  of  proposed 
anti-prion  agents  have  not  yet  been 
established. 

Concerning  HHS’s  Center  for 
Veterinary  Medicine’s  (CVM)  comment 
on  intestinal  flora,  EPA  believes  that  the 
studies  proposed  in  this  rule  for  use  in 
a  pesticide  risk  assessment  are 
protective  of  human  health.  EPA  has  no 
specific  information  on  effects  on 
antimicrobial  residues  that  would  not  be 
captured  by  the  required  health  effects 
studies. 

HHS’s  CVM  is  correct  that  this 
proposed  rule  does  not  address 
potential  antimicrobial  resistance  as  a 
result  of  the  use  of  a  pesticide  product. 
While  the  Pesticide  Program  is  aware  of 
this  issue,  we  have  neither  determined 
the  extent  of  the  problem  nor  how  data 
requirements  could  be  developed  to 
address  the  issue.  The  Pesticide 
Program  will  continue  to  monitor  efforts 
such  as  those  of  the  CODEX  ad  hoc 
Intergovernmental  Task  Force  on 
Antimicrobial  Resistance  and  the 
Interagency  Task  Force  on 
Antimicrobial  Resistance,  on  which 
EPA  is  a  participant  (see  http:// 
www.cdc.gov/drugresistance/ 
actionplan/).  The  research  being 
conducted  by  the  collaborating  federal 
agencies,  which  is  primarily  focused  on 
antibiotics,  may  eventually  form  the 
basis  for  the  Pesticide  Programs’ 
approach  to  potential  resistance  as  a 
result  of  the  use  of  pesticide  products. 
We  have  the  authority  to  require  studies 
on  a  case-by-case  basis  and  to  revise  our 
data  requirements  in  the  future,  if 
appropriate. 

EPA  requested  that  the  SAP  waive  its 
review  of  this  proposal  based  on  the 
SAP’s  1997  review.  The  SAP  waived  its 
-review  of  this  proposal  on  February  19, 
2008. 

XXIII.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866 

Pursuant  to  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993), 
the  Office  of  Management  and  Budget 
(OMB)  has  determined  that  this 
proposed  rule  is  a  “significant 


regulatory  action’’  because  this  action 
might  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 
Accordingly,  as  a  result  of  this  OMB 
determination,  EPA  submitted  this 
proposed  rulemaking  to  OMB  for  review 
under  Executive  Order  12866.  Any 
changes  made  in  response  to  OMB 
comments  have  been  documented  in  the 
public  docket  for  this  rulemaking  as 
required  by  section  6(a)(3)(E)  of  the 
Executive  Order. 

EPA  has  prepared  an  economic 
analysis  of  the  potential  costs  associated 
with  this  proposed  action,  entitled 
“Economic  Analysis  of  the  Proposed 
Change  in  Data  Requirements  for 
Antimicrobial  Pesticides.”  It  is  noted 
that  this  analysis  applies  only  to  new 
antimicrobial  pesticides  submitted  for 
registration,  and  to  new  uses  of 
currently  registered  antimicrobial 
pesticides.  FoF-conducting  its  economic 
analysis,  EPA  considered  a  registration 
action  as  referring  to  an  application  for 
registration  of  a  new  product  that 
contains  an  active  ingredient  that  is  not 
included  in  any  currently  registered 
product,  an  application  for  a  new 
product  that  includes  the  addition  of  a 
use  pattern  that  is  not  currently 
registered  for  one  or  more  active 
ingredients  contained  in  the  product, 
and  an  amendment  of  a  registration  of 
a  product  that  includes  the  addition  of 
a  use  pattern  that  is  not  currently 
registered  for  one  or  more  active 
ingredients  contained  in  the  product. 

A  copy  of  the  economic  analysis  (Ref. 
44)  can  be  found  in  the  public  docket 
for  this  action,  and  is  briefly 
summarized  here. 

In  the  proposed  rule,  EPA  is: 

•  Proposing  newly  codified  data 
requirements,  which  are  not  currently 
established  in  part  161,  but  are  routinely 
considered  in  current  practice. 

•  Proposing  changes  to  some  of  the 
existing  data  requirements  such  as  a 
change  from  conditionally-required  to 
required,  a  change  in  the  number  of  test 
species,  or  expanding  the  number  of  use 
patterns  for  which  the  test  is  required. 

•  Proposing  new  data  requirements, 
which  have  never  been  required  or  have 
rarely  been  required  on  a  case-by-case 
basis,  and  have  not  been  routinely 
considered  during  the  Agency’s 
evaluation  of  the  data  needed  for  the 
purpose  of  risk  assessment. 

•  Proposing  to  eliminate  the 
requirement  for  the  chronic  nonrodent 
study  currently  established  in  part  161. 

To  calculate  the  potential  costs 
associated  with  this  proposal,  EPA  first 
identified  the  studies  that  would 
generate  the  data  to  fulfill  the  proposed 


data  requirements,  and  then  gathered 
information  on  the  price  that 
laboratories  might  charge  to  conduct 
that-study.  To  the  extent  possible, 
several  cost  estimates  were  compiled  for 
each  study.  The  low  and  high  cost 
estimates  provided  by  the  various 
laboratories  were  averaged  to  account 
for  price  variations  related  to  differences 
in  the  assumptions  about  the  study 
performed  (e.g.,  protocol,  species  used), 
and  differences  in  the  price  charged  by 
different  laboratories. 

EPA  assumed  that  each  data 
requirement  would  always  be  fulfilled 
and  therefore  data  would  always  need  to 
be  generated  for  each  requirement.  This 
assumption  could  lead  to  an 
overestimate  of  the  burden  of  the 
proposal,  because  sometimes  the  data 
are  already  available  because  the  firm 
generated  it  for  their  own  use.  In  such 
cases,  the  firm  would  simply  need  to 
submit  those  data  to  EPA,  which 
involves  less  burden  and  cost  than 
generating  it.  Some  firms  may  have 
surrogate  data  that  could  be  used,  while 
others  may  qualify  for  a  waiver.  Some 
firms  may  share  the  cost  of  generating 
the  data.  All  of  these  would  involve 
lower  costs  than  generating  the  data 
anew. 

EPA  then  used  historical  data  on 
antimicrobial  pesticide  registration 
actions  that  occurred  from  2000  to  2005 
to  identify  the  entities  that  sought 
pesticide  registration  actions  in  the  past. 
The  data  required  for  each  registration 
action  depends  on  several  factors, 
including  the  type  of  registration  action 
(e.g.,  registration  of  a  new  active 
ingredient  food-use,  registration  of  a 
new  active  ingredient  nonfood-use, 
registration  and  amendments  to 
registrations  involving  a  major  new  use); 
scientific  discipline  (e.g.,  toxicology, 
residue  chemistry,  human  exposure), 
and  use  pattern.  The  percentage  of  time 
a  particular  test  would  be  required  was 
estimated  from  this  information.  For  the 
new  data  requirements,  the  percentage 
of  time  was  estimated  by  EPA  scientists, 
based  on  their  past  experience  in  the 
program  and  their  understanding  of  the 
need  for  and  the  use  of  the  new  data 
requirements. 

The  Agency  prepared  an  industry 
profile  using  the  same  historical  data  on 
pesticide  registration  actions  to  identify 
the  companies  involved  in  those 
actions,  and  based  it  on  public 
information  gathered  about  those 
companies.  EPA  also  used  this  industry 
profile  to  analyze  the  potential  impacts 
of  the  proposed  rule  on  small 
businesses,  the  results  of  which  are 
summarized  in  Unit  XXIII. B  below. 

Overall  the  potential  impact  of  this 
proposal  on  businesses  is  small,  and 
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— 

therefore  the  Agency  believes  that  a 
negative  effect  on  the  availability  of 
antimicrobial  pesticide  products  to 


users  is  unlikely.  On  balance,  the  benefits  from  enhanced  protection  of 

Agency  believes  that  the  costs  of  the  human  health  and  the  environment, 

proposed  rule  are  justified  by  the 


Table  2— Total  Antimicrobial  Industry  Cost  per  Year 


Total  Industry  Cost  per  Year 
($1000) 

Baseline  (BL) 

11,080 

Current  Practices  (CP) 

11,726 

Proposed  Rule  (PR) 

14,961 

Incremental  Costs  (PR  -  BL) 

3,882 

Newly  Imposed  Costs  (PR-CP) 

3,236 

Thus,  the  difference  between  the 
baseline  (the  existing  data  requirements 
that  were  codified  in  1984)  and  the 
Agency’s  current  practices  in  requiring 
data  is  $646,000  annually.  The 
difference  between  the  proposed  data 
requirements  and  current  practices  is 
$3.2  million  annually.  The  difference 
between  the  proposed  data  requirements 
and  the  existing  data  requirements  is 
$3.9  million  annually.  The  average  cost 
per  registration  action  of  a  new 
antimicrobial  active  ingredient  is 
approximately  $1  million  to  $4.5 
million.  It  is  noted  that  this  analysis 
applies  only  to  new  antimicrobial 
pesticides  submitted  for  registration, 
and  to  new  uses  of  currently  registered 
antimicrobial  pesticides. 

For  existing  chemicals,  the  proposed 
part  158  subpart  W  data  requirements 
would  be  relevant  to  the  registration 
review  program  which  began  to  replace 
the  reregistration  program  in  2006  as  a 
means  of  systematically  reviewing 
existing  registrations  against  the 
standards  of  FIFRA.  Data  needs 
identified  under  registration  review  for 
existing  chemicals  must  be  imposed 
under  the  Agency’s  Data  Call-In  (DCI) 
program. 

EPA  has  not  evaluated  the  potential 
burden  of  the  proposed  data 
requirements  on  registrants  of  existing 
chemicals  in  this  proposal.  However, 
EPA  anticipates  that  there  will  be 
additional  costs  associated  with  the 
proposed  studies  under  Registration 
Review.  For  each  chemical,  EPA  will 
evaluate  the  specific  need  for  additional 
data,  including  studies  proposed  today. 
Stakeholders  and  the  public  have 
opportunities  for  input,  consultation 
and  involvement  concerning  individual 
pesticide  cases  throughout  the 
registration  review  process.  Although 
EPA  has  identified  the  schedule  for 
which  chemicals  will  be  reviewed  over 
the  next  few  years,  the  evaluation  of 
data  needs  has  not  been  done.  Thus,  the 


costs  are  unknown.  EPA  will  articulate 
the  specific  burden  and  costs  associated 
with  each  DCI  pursuant  to  the 
appropriate  Information  Collection 
Request  (ICR)  approvals  under  the 
Paperwork  Reduction  Act  (PRA). 

B.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA),  5  USC 
601  et  seq.,  the  Agency  hereby  certifies 
that  this  action  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
The  factual  basis  for  the  Agency’s 
determination  is  presented  in  the  small 
entity  impact  analysis  prepared  as  part 
of  the  economic  analysis  for  this 
proposed  rule  (Ref.  44),  which  is 
summarized  in  Unit  XXIII. A.,  and  a 
copy  of  which  is  available  in  the  docket 
for  this  rulemaking.  The  following  is  a 
brief  summary  of  the  factual  basis  for 
this  certification. 

Under  the  RFA,  small  entities  include 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions. 
For  purposes  of  assessing  the  impacts  of 
today’s  proposed  rule  on  small  entities, 
small  entity  is  defined  in  accordance 
with  the  RFA  as:  (1)  a  small  business  as 
defined  by  the  Small  Business 
Administration’s  (SBA)  regulations  at  13 
CFR  121.201,  which  is  based  on  either 
the  maximum  number  of  employees  or 
on  the  sales  for  small  businesses  in  each 
industry  sector,  as  defined  by  a  6-digit 
NAICS  code;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  EPA  has 
determined  that  this  rulemaking  does 
not  impact  any  small  governmental 
jurisdictions  or  any  small  not-for-profit 
enterprise  because  these  entities  are 


rarely  pesticide  applicants  or 
registrants. 

Some  of  the  small  entities  directly 
regulated  by  this  rulemaking  are  in  the 
pesticide  and  other  agricultural 
chemical  manufacturing  industry  sector 
(NAICS  code  325320).  Firms  in  this 
sector  are  considered  small  under  the 
RFA  definition  if  they  employ  500  or 
fewer  people.  The  economic  analysis  for 
this  proposed  rule  specifies  the  NAICS 
code  used  for  each  of  the  firms 
analyzed. 

As  detailed  in  the  Economic  Analysis, 
EPA  estimates  that  750  unique  parent 
companies  constitute  the  total  universe 
of  pesticide  antimicrobial  registrants.  Of 
these,  based  on  the  SBA  definition  of  a 
small  business  and  the  available  sales 
data  for  these  firms,  EPA  estimates  that 
500,  or  approximately  67%,  qualify  as  a 
small  business.  The  available 
antimicrobial  pesticide  registration  data 
for  2000-2005  indicates  that  only  a 
small  portion  of  the  500  registrants  are 
likely  to  be  impacted  by  the  proposed 
regulation.  Specifically,  64  firms  with 
antimicrobial  registrations  would  have 
incurred  additional  costs  under  the 
proposed  rule.  Of  the  64  firms,  EPA 
estimates  that  a  total  of  25  small 
pesticide  registrants  would  have 
incurred  additional  costs  under  the 
proposed  rule. 

The  impacts  to  small  antimicrobial 
registrants  are  measured  as  the  per  firm 
incremental  cost,  which  is  the 
difference  between  the  existing  data 
requirements  in  part  161  (the  baseline) 
and  those  proposed  in  this  rule.  The 
impact  of  the  regulation  is  expressed  as 
the  proportion  of  the  average  annual  per 
firm  incremental  costs  to  the  average 
annual  firm  sales. 

The  Agency’s  analysis  of  impacts  on 
small  businesses  indicates  that: 

•  About  25  (5%)  of  the  500  small  firms 
subject  to  the  proposal  are  likely  to 
experience  some  impact  (greater  than 
0%). 
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•  About  22  (4.4%)  of  the  500  small 
firms  are  likely  to  experience  an 
economic  impact  of  1%  or  more  of  gross 
sales. 

•  About  14  (2.8%)  of  the  500  small 
firms  are  likely  to  experience  an 
economic  impact  of  3%  or  more  of  gross 
sales. 

Based  on  the  Agency's  small  business 
impact  analysis,  the  Agency  does  not 
anticipate  that  the  additional  costs  to 
industry  resulting  from  this  proposed 
rule  will  cause  a  significant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
additional  costs  are  a  small  share  of 
gross  revenues  for  most  firms  and  less 
than  5%  of  small  firms  are  likely  to 
experience  some  impact. 

EPA  is  particularly  interested  in 
receiving  comment  from  small 
businesses  as  to  the  benefits,  costs  and 
impacts  of  this  rule.  Any  comments 
should  be  submitted  to  the  Agency  in 
the  manner  specified  under  ADDRESSES. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  (PRA),  44  U.S.C.  3501  et  seq.  EPA 
has  prepared  a  new  Information 
Collection  Request  (ICR)  document 
identified  by  EPA  ICR  No.  2318.01,  a 
copy  of  which  has  also  been  placed  in 
the  docket  for  this  proposed  rule.  (Ref. 
45). 

Under  the  PRA,  “burden”  is  defined 
at  5  CFR  1320.3(b).  In  addition,  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to 
an  information  collection  request  unless 
it  displays  a  currently  valid  OMB 
control  number,  or  is  otherwise  required 
to  submit  the  specific  information  by  a 
statute.  The  OMB  control  numbers  for 
certain  EPA  regulations  in  40  CFR,  after 
appearing  in  the  preamble  of  the  final 
rule,  are  listed  in  40  CFR  part  9  and,  if 
applicable,  included  with  the  related 
collection  instrument  (e.g.,  form  or 
survey). 

The  information  collection  activities 
related  to  the  submission  of  data  to  EPA 
in  order  to  register,  amend  or  retain  a 
new  or  existing  pesticide  product  or 
obtain  a  tolerance  for  that  product  are 
already  approved  by  OMB  under  the 
PRA.  As  such,  this  ICR  only  addresses 
the  proposed  changes  to  the  data 
requirements  that  impact  the 
information  collection  activities  related 
to  antimicrobial  pesticides.  The 
procedures  for  submitting  data  to  EPA 
under  FIFRA  and  the  FFDCA  are  not 
changed  in  this  proposal,  and  are 
already  approved  by  OMB  as  follows: 


1.  The  data  submission  activities 
associated  with  the  establishment  of  a 
tolerance  are  currently  approved  under 
OMB  Control  No.  2070-0024  (EPA  ICR 
No.  0597); 

2.  The  data  submission  activities 
associated  with  the  application  for  a 
new  or  amended  registration  of  a 
pesticide  are  currently  approved  under 
OMB  Control  No.  2070-0060  (EPA  ICR 
No.  0277); 

3.  The  data  submission  activities 
associated  with  the  generation  of  data 
for  reregistration  are  currently  approved 
under  OMB  Control  No.  2070-0107 
(EPA  ICR  No.  1504);  and 

4.  The  data  submission  activities 
associated  with  the  generation  of  data 
for  special  review  or  registration  review 
are  currently  approved  under  OMB 
Control  No.  2070-0057  (EPA  ICR  No. 
0922). 

These  program  activities  are  an 
integral  part  of  the  Agency  pesticide 
program  and  the  corresponding  ICRs  are 
regularly  renewed  every  three  years  as 
required  by  the  PRA.  The  total 
estimated  average  annual  public 
reporting  burden  currently  approved  by 
OMB  for  these  various  activities  range 
from  8  hours  to  approximately  3,000 
hours  per  respondent,  depending  on  the 
activity  and  other  factors  surrounding 
the  particular  pesticide  product. 

In  the  new  ICR  for  this  proposed  rule, 
which  is  based  on  the  Economic 
Analysis  (Ref.  44),  EPA  estimates  that 
the  typical  current  annual  paperwork 
burden  for  registrants  per  antimicrobial 
pesticide  registration  is  194  burden 
hours  and  $12,631.  This  represents  the 
baseline  antimicrobial  pesticide 
registration  burden  and  costs.  When 
considering  the  potential  increase  in 
this  estimated  annual  burden  and  cost 
resulting  from  the  new  data 
requirements  in  this  proposed  rule,  the 
Agency  estimated  the  incremental 
burden  and  cost  to  be  35%  of  the 
baseline  burden  and  costs,  i.e.,  68 
burden  hours  and  $4,421.  Assuming  an 
annual  number  of  15  antimicrobial 
pesticide  registrations,  the  total  annual 
registrant  paperwork  burden  and  costs 
for  antimicrobial  pesticide  registrations 
are  estimated  to  be  approximately  3,929 
hours  and  $255,773.25,  of  which  1,019 
hours  and  $66,150  represent  burden 
related  to  new  data  requirements,  and 
$158.25  represents  estimated  delivery 
costs. 

Any  comments  on  the  Agency’s  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  should  be  directed 
to  the  docket  for  this  proposed  rule, 
under  Docket  ID  number  EPA-HQ- 
OPP-2008— 0110.  See  ADDRESSES 


section  at  the  beginning  of  this 
document  for  where  to  submit 
comments  to  EPA. 

You  may  also  submit  a  copy  of  your 
comments  on  the  ICR  directly  to  OMB. 
Comments  to  OMB  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  725  17th  Street,  NW, 
Washington,  DC  20503,  Attention;  Desk 
Office  for  EPA.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  October  8, 
2008,  a  comment  to  OMB  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
it  by  November  7,  2008. 

In  the  final  rule,  the  Agency  will 
address  any  comments  received 
regarding  the  information  collection 
requirements  contained  in  this  proposal. 
In  addition,  after  the  ICR  for  the  final 
rule  is  approved,  EPA  will  incorporate 
the  increased  burden  into  the  existing 
ICRs  as  appropriate. 

D.  Unfunded  Mandates  Reform  Act 

Under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-  4),  EPA  has 
determined  that  this  action  does  not 
contain  a  Federal  mandate  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year.  As 
described  in  this  document,  the 
incremental  costs  for  the  proposed  part 
158  subpart  W  data  requirement 
changes  for  antimicrobial  pesticides  is 
estimated  at  nearly  $3.9  million  per  year 
for  the  private  sector,  which  is  below 
the  $100  million  threshold.  Since  State, 
local,  and  tribal  governments  are  rarely 
pesticide  applicants,  the  proposed  rule 
is  not  expected  to  significantly  or 
uniquely  affect  small  governments. 
Accordingly,  this  action  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  UMRA. 

E.  Executive  Order  13132 

Pursuant  to  Executive  Order  13132, 

entitled  Federalism  (64  FR  43255, 
August  10, 1999),  EPA  has  determined 
that  this  proposed  rule  does  not  have 
“federalism  implications,”  because  it 
will  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  the  Order.  As  indicated 
above,  instances  where  a  state  is  a 
registrant  are  extremely  rare.  Therefore, 
this  proposed  rule  may  seldom  affect  a 
state  government.  Thus,  Executive 
Order  13132  does  not  apply  to  this 
proposed  rule.  In  the  spirit  of  the  Order, 
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and  consistent  with  EPA  policy  to 
promote  communications  between  the 
Agency  and  State  and  local 
governments,  EPA  specifically  solicits 
comment  on  this  proposed  rule  from 
State  and  local  officials. 

F.  Executive  Order  13175 

As  required  by  Executive  Order 
13175,  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (65  FR  67249,  November 
6,  2000),  EPA  has  determined  that  this 
proposed  rule  does  not  have  tribal 
implications  because  it  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
the  Indian  tribes,  or  on  the  distribution 
of  power  and  responsibilities  between 
the  Federal  government  and  Indian 
tribes,  as  specified  in  the  Order.  As 
indicated  above,  at  present,  no  tribal 
governments  hold,  or  have  applied  for, 
a  pesticide  registration.  Thus,  Executive 
Order  13175  does  not  apply  to  this 
proposed  rule.  In  the  spirit  of  the  Order, 
and  consistent  with  EPA  policy  to 
promote  communications  between  the 
Agency  and  State  and  local 
governments,  EPA  specifically  solicits 
comment  on  this  proposed  rule  from 
tribal  officials. 

G.  Executive  Order  13045 

This  section  is  not  subject  to 
Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997) 
because  it  does  not  propose  an 
environmental  standard  that  is  intended 
to  have  a  negatively  disproportionate 
effect  on  children.  To  the  contrary,  this 
action  will  provide  added  protection  for 
children  from  pesticide  risk.  The 
proposed  data  requirements  are 
intended  to  address  risks  that,  if  not 
addressed,  could  have  a 
disproportionate  negative  impact  on 
children.  EPA  will  use  the  data  and 
information  obtained  by  this  proposed 
rule  to  carry  out  its  mandate  under 
FFDCA  to  give  special  attention  to  the 
risks  of  pesticides  to  sensitive 
subpopulations,  especially  infants  and 
children. 

H.  Executive  Order  12898 

This  proposed  rule  does  not  have  an 
adverse  impact  on  the  environmental 
and  health  conditions  in  low-income 
and  minority  communities  because  this 
proposed  rule  only  impacts  entities  that 
intend  to  register  or  currently  hold  a 
registration  for  an  antimicrobial 
pesticide.  Therefore,  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 


Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  the  Agency  does  not  need  to 
consider  environmental  justice-related 
issues. 

I.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures*  etc.)  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies.  NTTAA 
directs  EPA  to  provide  Congress, 
through  OMB,  explanations  when  the 
Agency  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards.  This  regulation  proposes  the 
types  of  data  to  be  required  to  support 
antimicrobial  pesticide  registration  but 
does  not  propose  to  require  specific 
methods  or  standards  to  generate  those 
data. 

This  proposed  regulation  does  not 
impose  any  technical  standards  that 
would  require  Agency  consideration  of 
voluntary  consensus  standards.  The 
Agency  invites  comment  on  its 
conclusion  regarding  the  applicability  of 
voluntary  consensus  standards  to  this 
rulemaking. 

/.  Executive  Order  12630 

EPA  has  complied  with  Executive 
Order  12630,  entitled  Governmental  - 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (53  FR  8859,  March  15,  1988),  by 
examining  the  takings  implications  of 
this  rule  in  accordance  with  the 
“Attorney  General’s  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings”  issued  under  the  Executive 
Order. 

K.  Executive  Order  12988 

In  issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988,  entitled  Civil  Justice  Reform  (61 
FR  4729,  February  7,  1996). 

L.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  entitled  “Actions 
concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 


Distribution,  or  Use ”  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
any  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy. 

Lists  of  Subjects  in  40  CFR  Part  158 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  record  keeping 
requirements. 

Lists  of  Subjects  in  40  CFR  Part  161 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  record  keeping 
requirements. 

Dated:  September  24,  2008. 

Stephen  L.  Johnson, 

Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
part  158  and  part  161  be  amended  as 
follows: 

1.  The  authority  citation  for  part  158 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  136-136y  and  21 
U.S.C.  346a. 

2.  Section  158.1(c)(4)  is  revised  to 
read  as  follows: 

§  1 58.1  Purpose  and  scope. 

***** 

(c)  *  *  * 

(4)  Antimicrobial  pesticides.  Subparts 
A,  B,  C,  D,  and  W  apply  to  antimicrobial 
pesticides. 

3.  Section  158.100  is  amended  by 
revising  the  heading  of  paragraph  (a);  by 
revising  paragraph  (b);  by  redesignating 
paragraph  (c)  as  paragraph  (e);  and  by 
adding  new  paragraphs  (c)  and  (d)  to 
read  as  follows: 

§  1 58.1 00  Pesticide  use  patterns. 

(a) .  General  use  patterns  for 
conventional,  biochemical,  and 
microbial  pesticides.  *  *  * 

(b)  Pesticide  use  site  index  for 
conventional,  biochemical,  and 
microbial  pesticides.  The  Pesticide  Use 
Site  Index  for  Conventional, 
Biochemical,  and  Microbial  Pesticides  is 
a  comprehensive  list  of  specific 
pesticide  use  sites.  The  index  is 
alphabetized  separately  by  site  for  all 
agricultural  and  all  nonagricultural 
uses.  The  Pesticide  Use  Site  Index 
associates  each  pesticide  use  site  with 
one  or  more  of  the  12  general  use 
patterns.  It  may  be  used  in  conjunction 
with  the  data  tables  to  determine  the 
applicability  of  data  requirements  to 
specific  uses.  The  Pesticide  Use  Site 
Index  for  Conventional,  Biochemical, 
and  Microbial  Pesticides,  which  will  be 
updated  periodically,  is  available  from 


Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 / Proposed  Rules 


59431 


the  Agency  or  may  be  obtained  from  the 
Agency’s  website  at  http:// 
www.epa  .gov/ pesticides. 

(c)  Antimicrobial  pesticide  use 
patterns.  The  general  use  patterns  for 
antimicrobial  pesticides  are  described  in 
§158.2201. 

(d)  Pesticide  use  site  index  for 
antimicrobial  pesticides.  The  Pesticide 
Use  Site  Index  for  Antimicrobial 
Pesticides  is  a  comprehensive  list  of 
specific  antimicrobial  use  sites.  The 
index  is  alphabetized  by  antimicrobial 
use  sites,  and  associates  each 
antimicrobial  use  site  with  one  or  more 
of  the  antimicrobial  use  patterns.  It  may 
be  used  in  conjunction  with  the  data 
tables  to  determine  the  applicability  of 
data  requirements  to  specific  uses.  The 
Pesticide  Use  Site  Index  for 
Antimicrobial  Pesticides,  which  will  be 
updated  periodically,  is  available  from 
the  Agency  or  may  be  obtained  from  the 
Agency’s  website  at  http:// 
www.epa.gov/pesticides/regulating/ 
usesite/. 

(e)  *  *  * 

§158.400  [Amended] 

4.  The  table  in  §  158.400(d)  is 
amended  by  removing  the  category 
“Efficacy  of  antimicrobial  agents”  and 
all  of  the  entries  under  that  category. 

5.  Part  158  is  amended  by  adding 
subpart  W  to  read  as  follows: 

Subpart  W — Antimicrobial  Pesticide 
Data  Requirements 

Sec 

§158.2200  Applicability. 

§  158.2201  Antimicrobial  use  patterns. 
§158.2203  Definitions. 

§  158.2210  Product  chemistry. 

§158.2220  Product  performance. 

§  158.2230  Toxicology  data. 

§  158.2240  Nontarget  organisms. 

§  158.2250  Nontarget  plant  protection. 
§158.2260  Applicator  exposure. 

§  158.2270  Post-application  exposure. 

§  158.2280  Environmental  fate. 

§  158.2290  Residue  chemistry. 

Subpart  W — Antimicrobial  Pesticide 
Data  Requirements 

§158.2200  Applicability. 

Subpart  W  establishes  data 
requirements  for  any  pesticide  product 
that  is: 

(a)  A  pesticide  that  is  intended  for  use 
as  an  “antimicrobial  pesticide”  within 
the  meaning  of  FIFRA  section 
2(mm)(l)(A),  regardless  of  whether  it 
also  meets  the  criterion  of  FIFRA 
section  2(mm)(l)(B).  That  criterion 
excludes  from  the  definition  any 
antimicrobial  product  that  is  intended 
for  a  food-use  requiring  a  tolerance  or 
exemption  under  FFDCA  section  408  or 
a  food  additive  regulation  under  FFDCA 


section  409.  EPA  will  apply  this  subpart 
to  all  products  intended  for  an 
antimicrobial  use,  purpose  or  function; 
the  exclusion  in  FIFRA  section 
2(mm)(l)(B)  does  not  exclude  products 
from  the  data  requirements  of  this 
subpart. 

(b)  A  product  that  bears  both 
antimicrobial  and  non-antimicrobial 
uses  or  claims  is  subject  to  the  data 
requirements  for  pesticides  in  subparts 
C  —  O,  and  U  or  V  of  this  part  with 
respect  to  its  non-antimicrobial  uses  and 
claims,  and  to  the  requirements  of  this 
subpart  W  with  respect  to  its 
antimicrobial  uses  and  claims. 

(c)  A  wood  preservative,  including  a 
product  that  is  intended  to  prevent 
wood  degradation  problems  due  to 
fungal  rot  or  decay,  sapstain,  or  molds. 

(of)  An  antifoulant,  including  a 
product  that  is  intended  to  kill  or  repel 
organisms  that  can  attach  to  underwater 
surfaces,  such  as  boat  bottoms. 

§  1 58.2201  Antimicrobial  use  patterns. 

(a)  Antimicrobial  use  patterns.  The  12 
general  use  patterns  used  in  the  data 
tables  in  this  subpart  are: 

(1)  Agricultural  premises  and 
equipment. 

(2)  Food-handling/storage 
establishments,  premises  and 
equipment. 

(3)  Commercial,  institutional  and 
industrial  premises  and  equipment. 

(4)  Residential  and  public  access 
premises. 

(5)  Medical  premises  and  equipment. 

(6)  Human  drinking  water  systems. 

(7)  Materials  preservatives. 

(8)  Industrial  processes  and  water 
systems. 

(9)  Antifoulant  paints  and  coatings. 

(10)  Wood  preservatives. 

(11)  Swimming  pools. 

(12)  Aquatic  areas. 

(b)  Use  site  index.  The  Antimicrobial 
Use  Site  Index  is  a  comprehensive  list 
of  specific  antimicrobial  use  sites.  The 
Index  associates  antimicrobial  use  sites 
with  one  or  more  of  the  12  antimicrobial 
use  patterns.  It  is  to  be  used  in 
conjunction  with  the  data  tables  in  this 
subpart  to  determine  the  applicability  of 
data  requirements  to  specific  uses.  The 
Antimicrobial  Pesticide  Use  Site  Index, 
which  will  be  updated  periodically,  is 
available  from  the  Agency  or  may  be 
obtained  from  the  Agency’s  website  at 
http :// www.  epa  .gov/pesticides/ 
regula  ting/u  sesi  te/. 

(c)  An  applicant  unsure  of  the  correct 
use  pattern(s)  for  his  product  should 
consult  the  Agency. 

§158.2203  Definitions. 

(a)  Definitions.  The  following  terms 
are  defined  for  the  purposes  of  this 
subpart: 


(1)  Disinfectant  means  a  substance 
that  destroys  or  eliminates  a  specific 
species  of  infectious  or  other  public 
health  microorganism,  but  not 
necessarily  bacterial  spores,  in  the 
inanimate  environment. 

(2)  Fungicide  means  a  substance  that 
destroys  fungi  (including  yeasts)  and 
fungal  spores  pathogenic  to  man  or 
other  animals  in  the  inanimate 
environment. 

(3)  Microbiological  water  purifier 
means  any  unit,  water  treatment 
product  or  system  that  removes,  kills  or 
inactivates  all  types  of  disease-causing 
microorganisms  from  the  water, 
including  bacteria,  viruses  and 
protozoan  cysts,  so  as  to  render  the 
treated  water  safe  for  drinking. 

(4)  Sanitizer  means  a  substance  that 
reduces  the  bacterial  population  in  the 
inanimate  environment  by  significant 
numbers,  but  does  not  destroy  or 
eliminate  all  bacteria  or  other 
microorganisms. 

(5)  Sterilant  means  a  substance  that 
destroys  or  eliminates  all  forms  of 
microbial  life  in  the  inanimate 
environment,  including  all  forms  of 
vegetative  bacteria,  bacterial  spores, 
fungi,  fungal  spores,  and  viruses.  For 
purposes  of  this  subpart,  “sporicide” 
and  “sterilant”  are  synonymous. 

(6)  Tuberculocide  means  a  substance 
that  destroys  or  irreversibly  inactivates 
tubercle  bacilli  in  the  inanimate 
environment. 

(7)  Virucide  means  a  substance  that 
destroys  or  inactivates  viruses  in  the 
inanimate  environment. 

(b)  Public  health  claim.  An 
antimicrobial  pesticide  is  considered  to 
make  a  public  health  claim  if  the 
pesticide  product  bears  a  claim  to 
control  pest  microorganisms  that  pose  a 
threat  to  human  health,  and  whose 
presence  cannot  readily  be  observed  by 
the  user,  including  but  not  limited  to, 
microorganisms  infectious  to  man  in 
any  area  of  the  inanimate  environment. 
A  product  makes  a  public  health  claim 
if  one  or  more  of  the  following  apply: 

(1)  A  claim  is  made  for  control  of 
specific  microorganisms  or  classes  of 
microorganisms  that  are  directly  or 
indirectly  infectious  or  pathogenic  to 
man  (or  both  man  and  animals). 
Examples  of  specific  microorganisms 
include,  but  are  not  limited  to, 
Mycobacterium  tuberculosis, 
Pseudomonas  aeruginosa,  Eschericha 
coli  (E.  coli),  human  immunodeficiency 
virus  (HIV),  Streptococcus,  and 
Staphylococcus  aureus.  Claims  for 
control  of  microorganisms  infectious  or 
pathogenic  only  to  animals  (such  as 
canine  distemper  virus  or  hog  cholera 
virus)  are  not  considered  public  health 
claims. 
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(2)  A  claim  is  made  for  the  pesticide 
product  as  a  sterilant,  disinfectant, 
virucide,  sanitizer,  or  tuberculocide 
regardless  of  the  site  of  use  of  the 
product,  and  regardless  of  whether 
specific  microorganisms  are  identified. 

(3)  A  claim  is  made  for  the  pesticide 
product  as  a  fungicide  against  fungi 
infectious  or  pathogenic  to  man,  or  the 
product  does  not  clearly  state  that  it  is 
intended  for  use  only  against  non-public 
health  fungi. 

(4)  A  claim  is  made  for  the  pesticide 
product  as  a  microbiological  water 
purifier  or  microbial  purification 
system. 

(5)  A  non-specific  claim  is  made  that 
the  pesticide  product  will  beneficially 
impact  or  affect  public  health  at  the  site 
of  use  or  in  the  environment  in  which 
applied  (such  as  a  ‘sanitary’  claim),  and: 

(i)  The  pesticide  product  contains  one 
or  more  ingredients  that,  under  the 
criteria  in  40  CFR  153.125(a),  is  an 
active  ingredient  with  respect  to  a 


public  health  microorganism  and  there 
is  no  other  functional  purpose  for  the 
ingredient  in  the  product;  or 

(ii)  The  pesticide  product  is  similar  in 
composition  to  a  registered  pesticide 
product  that  makes  explicit 
antimicrobial  public  health  claims. 

§  1 58.221 0  Product  chemistry. 

The  product  chemistry  data 
requirements  of  subpart  D  of  this  part 
apply  to  antimicrobial  products  covered 
by  this  subpart. 

§  1 58.2220  Product  performance. 

(a)  General.  (1)  Product  performance 
requirement  for  all  antimicrobial 
pesticides.  Each  applicant  must  ensure 
through  testing  that  his  product  is 
efficacious  when  used  in  accordance 
with  label  directions  and  commonly 
accepted  pest  control  practices.  The 
Agency  may  require,  on  a  case-by-case 
basis,  submission  of  product 
performance  data  for  any  pesticide 


product  registered  or  proposed  for 
registration. 

(2)  Product  performance  data  for  each 
product  that  bears  a  public  health 
claim.  Each  product  that  bears  a  public 
health  claim,  as  described  in 

§  158.2203(b),  must  be  supported  by 
product  performance  data,  as  listed  in 
the  table  in  this  paragraph.  Product 
performance  data  must  be  submitted 
with  the  application  for  registration  or 
amended  registration. 

(3)  Determination  of  data 
requirements.  Subpart  B  of  this  part  and 
§  158.2201  describe  how  to  use  the  table 
in  paragraph  (c)  of  this  section  to 
determine  the  product  performance  data 
requirements  for  antimicrobial  pesticide 
products. 

(b)  Key.  R  =  Required;  EP  =  End-use 
product; 

(c)  Table.  The  following  table  shows 
the  data  requirements  for  product 
performance. 


Table  —  Antimicrobial  Product  Performance  Data  Requirements 


Guideline  Number 

Data  Requirement 

All  Use  Patterns 

Test  Substance 

91-2 

Products  for  use  on  hard  sur¬ 
faces 

R 

EP 

91-3 

Products  requiring  confirmatory 
data 

R 

EP 

91-4 

Products  for  use  on  fabrics  and 
textiles 

R 

EP 

91-5 

Air  sanitizers 

R 

EP 

91-7 

Products  for  control  of  microbial 
pests  associated  with  human 
and  animal  wastes 

R 

EP 

91-8 

Products  for  treating  water  sys¬ 
tems 

R 

EP 

§  1 58.2230  Toxicology  data. 

(a)  General.  Subpart  B  of  this  part  and 
§  158.2201  describe  how  to  use  the  table 
in  paragraph  (d)  of  this  section  to 
determine  the  toxicology  data 
requirements  for  an  antimicrobial 
pesticide  product.  Notes  that  apply  to 
an  individual  test  including  specific 
conditions,  qualifications,  or  exceptions 
are  listed  in  paragraph  (e)  of  this 
section. 

(b)  Uses.  The  applicant  for  registration 
must  first  determine  whether  the  use  is 

a  high  human  exposure  use  or  a  low 
human  exposure  use.  If  an  applicant  is 
not  sure  if  a  specific  use  is  a  high 
human  exposure  or  a  low  human 
exposure  use,  the  applicant  should 
consult  the  Agency. 

(1)  High  human  exposure  uses.  For 
the  purpose  of  determining  data 
requirements,  high  human  exposure 


includes  those  uses  which  are  likely  to 
result  in  human  exposure  over  a 
considerable  portion  of  the  human 
lifespan,  and  which  are  significant  in 
terms  of  frequency,  duration,  or 
magnitude  of  exposure,  i.e.,  uses  for 
which  there  is  an  expectation  of  high, 
prolonged,  or  repeated  exposure.  High 
human  exposure  uses  of  antimicrobials 
include  but  are  not  limited  to; 

(i)  Any  use  which  requires  a  tolerance 
or  tolerance  exemption  (except  for 
indirect  food  uses  requiring  a  tolerance 
or  tolerance  exemption  in  which 
residues  are  less  than  200  ppb). 

(ii)  Indirect  food  uses  with  residues 
equal  to  or  greater  than  200  ppb. 

(iii)  Use  in  human  or  animal  drinking 
water. 

(iv)  Fruit  and  vegetable  rinses. 

(v)  Egg  washes. 

(vi)  Swimming  pools. 


(vii)  Outdoor  aquatic  uses  in  lakes, 
rivers  or  streams  which  have  the 
potential  to  contaminate  potable  water, 
(viii)  Wood  preservatives. 

(ix)  Metalworking  fluids. 

(2)  Low  human  exposure  nonfood  and 
low  human  exposure  indirect  food  uses. 
Generally,  low  exposure  uses  are  those 
not  listed  in  paragraph  (b)(1)  of  this 
section  as  high  exposure  uses. 

(3)  Tiering  of  data  requirements. 
Applicants  for  registration  of 
antimicrobials  may  perform  tests  in  a 
tiered  fashion.  After  the  initially 
required  tests  are  conducted,  additional 
testing  may  be  required  if  results  of  the 
initial  tests  trigger  the  need  for 
additional  data.  Conditions  that  trigger 
the  need  for  additional  data  are  given  in 
the  test  notes  in  paragraph  (e)  of  this 
section. 
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(c)  Key.  R  =  Required;  CR  = 
Conditionally  required;  NR  =  Not 
required;  MP  =  Manufacturing-use 
product;  EP  =  End-use  product;  TGAI  = 
Technical  grade  of  the  active  ingredient; 


TEP  =  Typical  end-use  product;  PAI  = 
Pure  active  ingredient;  PAIRA  =  Pure 
active  ingredient,  radiolabeled;  Choice  = 
choice  of  several  test  substances 
depending  on  studies  required. 


(d)  Table.  The  following  table  shows 
the  data  requirements  for  toxicology. 
The  test  notes  appear  in  paragraph  (e)  of 
this  section. 


Table  —  Antimicrobial  Toxicology  Data  Requirements 


Guideline  Number 

I 

Use  Pattern  Test  Substance  to  Support  1 

Test  Note  No. 

Data  Requirement  High 

Human20Exposure 

Uses 

_ _ _ _ 

Low 

Human  MD 

Exposure 

Uses 

EP 

Acute  Testing 

870.1100  Acute  oral  toxicity  -  rat 

R 

R 

MP  and 
TGAI 

EP  and 
TGAI 

1,  2 

870.1200  I  Acute  dermal  toxicity 

R 

R 

MP  and 
TGAI 

EP  and 
TGAI 

1,  2,  3 

870.1300 

Acute  inhalation  toxicity  -  rat 

R 

R 

MP  and 
TGAI 

EP  and 
TGAI 

4 

870.2400 

Primary  eye  irritation  -  rabbit 

R 

R 

• 

_ 

MP  and 
TGAI 

EP  and 
TGAI 

1,  2,  3 

870.2500 

Primary  dermal  irritation 

R 

R  MP  and 

TGAI 

EP  and 
TGAI 

1,  2,  3 

870.2600 

Dermal  sensitization 

R 

R  MP  and 

TGAI 

EP  and 
TGAI 

1,  2,  3,  5 

870.6200 

Acute  neurotoxicity  -  rat 

R 

CR  TGAI 

TGAI 

_ 6 

Subchronic  Testing 

870.3100 

90-Day  oral  toxicity  -  rodent 

R 

R 

TGAI 

TGAI 

7,  8,  9,  15 

870.3150 

90-Day  oral  toxicity  -  nonrodent 

h  R 

CR 

TGAI 

TGAI 

7,  10,  11,  15 

870.3250 

21 /28-Day  dermal  toxicity 

CR 

CR 

TGAI 

EP  and 
TGAI 

12,  13 

870.2500 

90-Day  dermal  toxicity 

CR 

CR 

TGAI 

EP  and 
TGAI 

7,  13,  14,  15 

870.3465 

90-Day  inhalation  -  toxicity  -  rat 

CR 

CR 

TGAI 

TGAI 

7,  15,  16,  17 

870.6200 

90-Day  neurotoxicity  -  rat 

R 

CR 

TGAI 

TGAI 

6,  8 

Chronic  Testing 

870.4100 

Chronic  oral  toxicity  -  rodent 

R 

CR 

TGAI  ;  TGAI 

18,  19,  20 

870.4200 

Carcinogenicity  -  two  rodent  species 
-  rat  and  mouse  preferred 

R 

CR 

TGAI  !  TGAI 

19,  21,  22 

Developmental  Toxicity  and  Reproduction 

870.3700 

Prenatal  developmental  toxicity  -  rat 
and  rabbit  preferred 

R 

R 

TGAI 

TGAI 

23,  24,  25,  26 

870.3800 

Reproduction  and  fertility  effects 

R 

R 

TGAI 

TGAI 

26,  27,  28,  29 

870.6300 

Developmental  neurotoxicity 

CR 

CR 

TGAI 

_ 

TGAI 

28,  29,  30 

Mutagenicity 

870.5100 

Reverse  mutation  assay 

R 

R 

TGAI 

TGAI 

31,  32 

870.5300 

870.5375 

In  vitro  mammalian  gene  mutation 

R 

R 

TGAI 

J _ 

TGAI 

31,  33 
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Table  —  Antimicrobial  Toxicology  Data  Requirements— Continued 


Guideline  Number 

Use  Pattern 

Test  Substance  to  Support 

Test  Note  No. 

Data  Requirement 

High 

Human20Exposure 

Uses 

Low 

Human 

Exposure 

Uses 

MP 

EP 

870.5380 

870.5385 

870.5395 

In  vivo  cytogenetics 

R 

R 

TGAI 

TGAI 

31,  34 

_ 

Special  Testing 

870.7485 

Metabolism  and  pharmacokinetics 

R 

CR 

PAI  or 
PAIRA 

PAI  or 
PAIRA 

35 

870.7200 

Companion  animal  safety 

CR  CR 

NR 

Choice 

36 

870.7600 

Dermal  penetration 

CR 

CR  Choice 

Choice 

37 

870.7800 

Immunotoxicity 

1  - 

R  TGAI 

_  1  _ 

TGAI 

-- 

(e)  Test  notes.  The  following  test 
notes  apply  to  the  data  requirements  in 
the  table  to  paragraph  (d)  of  this  section: 

1.  Not  required  if  test  material  is  a  gas  or 
highly  volatile  liquid. 

2.  For  the  six  acute  toxicity  studies 
conducted  with  the  end-use  product,  the  test 
must  be  conducted  using  the  product  as 
formulated  for  sale  and  distribution. 

However,  if  the  end-use  product  is  labeled 
that  the  product  is  to  be  diluted  for  use,  the 
applicant  may  also  conduct  certain  studies 
using  the  highest  diluted  concentration  (i.e. 
the  least  diluted  product)  permitted  by  the 
labeling.  The  end-use  dilution  testing  is  in 
addition  to  the  as-  formulated-for-sale  testing 
and  used  only  for  labeling  purposes. 
Consultation  with  the  Agency  is  highly 
suggested  to  assure  that  the  appropriate 
product  and  any  appropriate  dilutions  are 
tested. 

3.  Not  required  if  test  material  is  corrosive 
to  skin  or  has  pH  less  than  2  or  greater  than 
11.5. 

4.  Data  are  required  when  the  product 
consists  of,  or  under  conditions  of  use  will 
result  in,  a  respirable  material  (e.g.,  gas, 
vapor,  aerosol  or  particulates). 

5.  Data  are  required  if  repeated  dermal 
exposure  is  likely  to  occur  under  conditions 
of  use. 

6.  For  low  exposure  uses,  data  are  required 
if  the  neurotoxicity  screen  in  the  90-day  oral 
rodent  study  or  other  data  indicate 
neurotoxicity. 

7.  The  90— day  dermal  toxicity  study  or  90- 
day  inhalation  toxicity  study  may  be 
substituted  for  the  90-day  oral  toxicity  study 
if  the  Agency  determines  that  dermal  or 
inhalation  exposure  is  a  major  route  of 
exposure. 

8.  All  90-day  subchronic  studies  in  the 
rodent  can  be  designed  to  simultaneously 
fulfill  the  requirements  of  the  90-day 
neurotoxicity  study  by  adding  separate 
groups  of  animals  for  testing. 

9.  The  90-day  study  is  required  in  the 
rodent  for  hazard  characterization  (possibly 
endpoint  selection)  and  dose-setting  for  the 
chronic/ carcinogenicity  study.  It  is  not 
required  in  the  mouse,  but  the  Agency  would 


encourage  the  applicant  to  conduct  a  90-day 
range  finding  study  for  the  purposes  of  dose 
selection  for  the  mouse  carcinogenicity  study 
to  achieve  adequate  dosing  and  an  acceptable 
study.  The  applicant  is  also  encouraged  to 
consult  with  the  Agency  on  the  results  of  the 
90-day  mouse  study  prior  to  conducting  the 
carcinogenicity  study. 

10.  A  1-year  non-rodent  study  (i.e.,  1-year 
dog  study)  may  be  required  if  the  Agency 
finds  that  a  pesticide  chemical  is  highly 
bioaccumulating  and  is  eliminated  slowly. 
Thus  it  does  not  achieve  steady  state  or 
sufficient  tissue  concentrations  to  elicit  an 
effect  during  a  90-day  study.  EPA  may 
require  the  appropriate  tier  II  metabolism  and 
pharmacokinetic  studies  to  evaluate  more 
precisely  bioavailability,  half  life,  and  steady 
state  to  determine  if  a  longer  duration  dog 
toxicity  study  is  needed. 

11.  For  low  human  exposure  uses,  data  are 
required  if  any  of  the  following  criteria  are 
met: 

i.  The  use  of  the  pesticide  is  likely  to  result 
in  repeated  human  exposure  over  a  limited 
portion  of  the  human  lifespan,  as  determined 
by  the  Agency. 

ii.  The  use  is  an  indirect  food  use  (less  than 
200  ppb). 

12.  Data  are  required  if  the  intended  use  of 
the  antimicrobial  pesticide  product  is 
expected  to  result  in  human  exposure  to  the 
product,  and  the  three  following  conditions 
are  met: 

i.  Human  exposure  is  via  skin  contact. 

ii.  Expected  human  exposure  is  not 
purposeful,  and  is  over  a  limited  portion  of 
the  human  lifespan:  however,  as  determined 
by  EPA,  the  exposure  is  significant  in  terms 
of  the  frequency  of  exposure,  magnitude  of 
exposure,  or  the  duration  of  exposure. 

iii.  Data  from  a  subchronic  90-day  dermal 
toxicity  study  are  not  available  and  the  90- 
day  dermal  toxicity  study  has  not  been 
triggered. 

13.  EP  testing  is  required  if  the  product  or 
any  component  of  the  product  may  increase 
dermal  absorption  of  the  active  ingredient(s) 
or  increase  toxic  or  pharmacologic  effects,  as 
determined  by  testing  the  TGAI  or  based  on 


available  information  about  the  toxic  effects 
of  the  product  or  its  components. 

14.  Data  are  required  if  the  use  pattern  is 
such  that  the  dermal  route  would  be  the 
major  route  of  exposure  or  if  the  active 
ingredient  of  the  product  is  known  or 
expected  to  be  metabolized  differently  by  the 
dermal  route  of  exposure  than  by  the  oral 
route,  and  a  metabolite  of  the  active 
ingredient  is  the  toxic  moiety. 

15.  A  90-day  oral  toxicity  test  is  not 
required  for  heating,  ventilation,  air 
conditioning,  and  refrigeration  systems 
(collectively  referred  to  as  HVAC),  and  two 
90-day  toxicity  tests,  one  by  the  dermal  route 
and  one  by  the  inhalation  route  are  required. 

16.  Data  are  required  if  there  is  the 
likelihood  of  significant  repeated  inhalation 
exposure  to  the  pesticide  as  a  gas,  vapor,  or 
aerosol. 

17.  Based  on  estimates  of  the  magnitude 
and  duration  of  human  exposure,  studies  of 
shorter  duration,  e.g.,  21-  or  28-days,  may  be 
sufficient  to  satisfy  this  requirement. 
Applicants  for  registration  may  consult  with 
the  Agency  to  determine  whether  studies  of 
shorter  duration  would  meet  this 
requirement. 

18.  Based  on  the  positive  results  of  the 
acute  and/or  90-day  neurotoxicity  studies,  or 
on  other  data  indicating  neurotoxicity,  a 
chronic/neurotoxicity  study  (i.e.  a  chronic 
study  with  additional  neurotoxicity 
evaluations)  may  be  required  to  provide 
information  about  potential  neurotoxic 
effects  from  long-term  exposures. 

19.  Studies  which  are  designed  to 
simultaneously  fulfill  the  requirements  of 
both  the  chronic  oral  and  carcinogenicity 
studies  (i.e.,  a  combined  study)  may  be 
conducted. 

20.  For  low  exposure,  data  are  required  if 
either  of  the  following  criteria  are  met: 

i.  The  use  of  the  pesticide  is  likely  to  result 
in  repeated  human  exposure  over  a  limited 
portion  of  the  human  lifespan,  as  determined 
by  the  Agency,  or 

ii.  The  use  requires  that  a  tolerance  or  a 
tolerance  exemption  be  established. 


Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 / Proposed  Rules 


59435 


21.  For  low  exposure,  data  are  required  if 
any  of  the  following  criteria,  as  determined 
by  the  Agency,  are  met: 

i.  The  use  of  the  pesticide  is  likely  to  result 
in  significant  human  exposure  over  a 
considerable  portion  of  the  human  life  span 
which  is  significant  in  terms-of  frequency 
time,  duration,  and/or  magnitude  of 
exposure. 

ii.  The  use  requires  that  a  tolerance  or  a 
tolerance  exemption  be  established. 

iii.  The  active  ingredient,  metabolite, 
degradate,  or  impurity 

A.  is  structurally  related  to  a  recognized 
carcinogen, 

B.  causes  mutagenic  effects  as 
demonstrated  by  in  vitro  or  in  vivo  testing,  or 

C.  produces  a  morphologic  effect  in  any 
organ  (e.g.,  hyperplasia,  metaplasia)  in 
subchronic  studies  that  may  lead  to  a 
neoplastic  change. 

22.  If  the  requirement  for  a  carcinogenicity 
study  in  any  species  is  modified  or  waived 
for  any  reason,  then  a  subchronic  90-day  oral 
study  in  the  same  species  may  be  required. 

23.  Testing  in  two  species  is  required  for 
all  uses. 

24.  The  oral  route,  by  oral  intubation,  is 
preferred,  unless  the  chemical  or  physical 
properties  of  the  test  substance,  or  the  pattern 
of  exposure,  suggest  a  more  appropriate  route 
of  exposure. 

25.  Additional  testing  by  other  routes  of 
exposure  may  be  required  if  the  pesticide  is 
determined  to  be  a  prenatal  developmental 
toxicant  after  oral  dosing. 

26.  The  developmental  toxicity  study  in 
rodents  may  be  combined  with  the  two- 
generation  reproduction  study  in  rodents  by 
using  a  second  mating  of  the  parental 
animals  in  either  generation.  Protocols  must 
be  approved  by  the  Agency  prior  to  the 
initiation  of  the  study.  Details  for  developing 
protocols  are  available  from  the  Agency. 

27.  A  two-generation  reproduction  study  is 
required. 

28.  An  information-based  approach  to 
testing  is  preferred,  which  utilizes  the  best 
available  knowledge  on  the  chemical  (hazard, 
pharmacokinetic,  or  mechanistic  data)  to 
determine  whether  a  standard  guideline 
study,  an  enhanced  guideline  study,  or  an 
alternative  study  should  be  conducted  to 
assess  potential  hazard  to  the  developing 
animal,  or  in  some  cases  to  support  a  waiver 
for  such  testing.  Applicants  must  submit  any 
alternative  proposed  testing  protocols  and 
supporting  scientific  rationale  to  the  Agency. 
Protocols  must  be  approved  by  the  Agency 
prior  to  the  initiation  of  the  study.  Details  for 
developing  protocols  are  available  from  the 
Agency. 

29.  The  use  of  a  combined  two-generation 
reproduction/developmental  neurotoxicity 
study  that  utilizes  the  two-generation 
reproduction  study  in  rodents  as  a  basic 
protocol  for  the  addition  of  other  endpoints 
or  functional  assessments  in  the  immature 
animal  is  encouraged. 

30.  A  DNT  study  is  required  using  a 
weight-of-evidence  approach  when: 

i.  The  pesticide  causes  treatment-related 
neurological  effects  in  adult  animal  studies 
(i.e,  clinical  signs  of  neurotoxicity, 
neuropathology,  functional  or  behavioral 
effects). 


ii.  The  pesticide  causes  treatment-related 
neurological  effects  in  developing  animals, 
following  pre-  or  post-natal  exposure  (i.e., 
nervous  system  malformations  or 
neuropathy,  brain  weight  changes  in 
offspring,  functional  or  behavioral  changes  in 
the  offspring). 

iii.  Tbe  pesticide  elicits  a  causative 
association  between  exposures  and  adverse 
neurological  effects  in  human 
epidemiological  studies. 

iv.  The  pesticide  evokes  a  mechanism  that 
is  associated  with  adverse  effects  on  the 
development  of  the  nervous  system  (i.e., 
structure-activity-relationship  (SAR)  to 
known  qeurotoxicants,  altered  neuroreceptor 
or  neurotransmitter  responses). 

31.  To  enhance  the  weight-of-evidence 
determination  for  the  pesticide’s 
mutagenicity,  the  Agency  requires 
submission  of  other  mutagenicity  test  results, 
besides  those  specifically  listed  in  this  table, 
that  may  have  been  performed  for  other 
endpoints  that  may  be  predictive  of 
mutagenicity.  A  reference  list  of  all  studies 
and  papers  known  to  the  applicant 
concerning  the  mutagenicity  of  the  test 
chemical  must  be  submitted  with  the 
required  studies. 

32.  Testing  in  Salmonella  and  E.  coli  may 
be  acceptable,  if  the  testing  can  be  conducted 
at  high  enough  levels,  as  determined  by  the 
Agency.  If  the  testing  cannot  be  conducted  at 
high  enough  levels,  then  the  applicant  must 
consult  with  the  Agency  to  determine  other 
needed  mutagenicity  testing. 

33.  For  the  in  vitro  mammalian  gene 
mutation  study,  there  is  a  choice  of  assays 
using  either  mouse  lymphoma  L5178Y  cell 
thymidine  kinase  (tk)  gene  locus,  maximizing 
assay  conditions  for  small  colony  expression 
and  detection;  Chinese  hamster  ovary  (CHO) 
or  Chinese  hamster  lung  fibroblast  (v79) 
cells,  hypoxanthine-guanine  phosphoribosyl 
transferase  (hgprt)  gene  locus,  accompanied 
by  an  appropriate  in  vitro  test  for 
clastogenicity;  or  CHO  cells  strains  AS52, 
xanthine-guanine  phosphoribosyl  transferase 
(xprt)  gene  locus. 

34.  There  is  a  choice  of  assays,  but  initial 
consideration  should  be  given  to  the  rodent 
bone  marrow  assay.  The  micronucleus  rodent 
bone  marrow  assay  is  preferred;  the  rodent 
bone  marrow  assays  using  metaphase 
analysis  (aberrations)  are  acceptable. 

35.  For  low  exposure,  these  data  are 
required  when  chronic  or  carcinogenicity 
studies  are  also  required.  These  data  may  be 
required  if  significant  adverse  effects  are  seen 
in  available  toxicology  studies  and  these 
effects  can  be  further  elucidated  by 
metabolism  studies. 

36.  These  data  may  be  required  if  the 
product’s  use  will  result  in  exposure  to 
domestic  animals  through,  but  not  limited  to, 
direct  application. 

37.  A  risk  assessment  assuming  that  dermal 
absorption  is  equal  to  oral  absorption  must  be 
performed  to  determine  if  the  dermal 
penetration  study  is  required,  and  to  identify 
the  doses  and  duration  of  exposure  for  which 
dermal  absorption  is  to  be  quantified. 

§  1 58.2240  Nontarget  organisms. 

(a)  General.  Subpart  B  of  this  part  and 
§  158.2201  describe  how  to  use  the  table 


in  paragraph  (e)  of  this  section  to 
determine  the  terrestrial  and  aquatic  k 
nontarget  organisms  and  nontarget  plant 
protection  data  requirements  for  a 
particular  antimicrobial  pesticide 
product.  Notes  that  apply  to  an 
individual  test  including  specific 
conditions,  qualifications,  or  exceptions 
are  listed  in  paragraph  (f)  of  this  section. 

(1)  Terrestrial  ancl  aquatic  nontarget 
organism  data  are  required  to  support 
the  registration  of  most  end-use  and 
manufacturing-use  antimicrobial 
products. 

(2)  Data  are  generally  not  required  to 
support  end-use  products  of  a  gas, 
highly  volatile  liquid,  highly  reactive 
solid,  or  a  highly  corrosive  material. 

(3)  If  the  Agency  determines  that  the 
transformation  products  of  the 
parentcompound  are  more  toxic, 
persistent,  bioaccumulative,  or  have 
been  shown  to  cause  adverse  effects  in 
mammalian  or  aquatic  reproductive 
studies,  then  data  on  those 
transformation  products  are  required  to 
support  registration. 

(4)  For  wood  preservatives,  the 
Agency  may  require  data  on  both  the 
parent  compound,  which  is 
incorporated  into  wood,  and  on 
transformation/degradation  products 
which  occur  in  wood  post-treatment  or 
occur  as  dislodgeable  residues  (such  as 
hand  contact  with  treated  wood)  or 
leachate  residues  (such  as  from  soil  or 
water  contact  with  treated  wood).  " 

(b)  Low  environmental  exposures.  For 
the  purpose  of  determining  data 
requirements,  the  low  environmental 
exposure  grouping  of  use  patterns 
includes  the  following  use  patterns  or 
partial  use  patterns; 

(1)  Agricultural  premises  and 
equipment. 

(2)  Food-handling/storage 
establishments,  premises,  and 
equipment. 

(3)  Commercial,  institutional  and 
industrial  premises  and  equipment. 

(4)  Residential  and  public  access 
premises. 

(5)  Medical  premises  and  equipment. 

(6)  Human  drinking  water  systems. 

(7)  Materials  preservatives. 

(8)  Swimming  pools. 

(9)  Recirculating  industrial  processes 
and  water  systems  in  which  the  treated 
water  is  re-used  repeatedly  within  the 
system. 

(c)  High  environmental  exposures.  For 
the  purposes  of  determining  data 
requirements,  the  high  environmental 
exposure  grouping  of  use  patterns 
includes  the  following  use  patterns  or 
partial  use  patterns: 

(1)  Once-through  industrial  processes 
and  water  systems  in  which  the  water 
is  not  re-used,  and  is  released  after  a 
single  cycle  through  the  system. 
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(2)  Antifoulant  paints  and  coatings. 

(3)  Wood  preservatives. 

(4)  Aquatic  areas. 

(d)  Key.  MP  =  Manufacturing  use 
product;  EP  =  End  use  product;  R  = 
Required;  CR  =  Conditionally  required; 


NR  =  Not  required;  TGAI  =  Technical 
grade  of  the  active  ingredient;  TEP  = 
Typical  end-use  product;  PAIRA  =  Pure 
active  ingredient  radiolabeled;  a.i.  = 
active  ingredient. 


(e)  Table.  The  following  table  shows 
the  data  requirements  for  nontarget 
organisms.  The  test  notes  appear  in 
paragraph  (f)  of  this  section. 


Table  —  Antimicrobial  Nontarget  Organism  Data  Requirements 


Use  Pattern 

Test  Substance  to 
Support 

High  Environmental  Exposure 

Guideline 

Number 

Data  Require¬ 
ment 

Low  Envi¬ 
ronmental 
Exposure 

Industrial 
Processes  and 
Water  Sys- 
tems(Once- 
Through) 

Antifoulant 
Coatings 
and  Paints 

Wood  Pre¬ 
servatives 

Aquatic 

Areas 

MP 

EP 

Test  Note 

No. 

Tier  One  Testing 

850.2100 

Acute  avian  oral 
toxicity 

R 

R 

R 

R 

R 

TGAI 

TGAI 

1 

850.1010 

Acute  fresh¬ 
water  inverte¬ 
brates  toxicity 

R 

R 

R 

R 

R 

TGAI 

TGAI 

2 

850.1075 

Acute  fresh¬ 
water  fish  tox¬ 
icity 

R 

R 

R 

R 

R 

TGAI 

TGAI 

3 

Higher  Tier  Testing 

Avian  Testing 

850.2200 

Avian  dietary 
toxicity 

CR 

CR 

CR 

CR 

R 

TGAI 

TGAI 

4,  5 

850.2300 

Avian  reproduc¬ 
tion 

CR 

CR 

CR 

CR 

R 

TGAI 

TGAI 

1,  6 

Aquatic  Organisms  Testing 

850.1010 

Acute  fresh¬ 
water  inverte¬ 
brates  toxicity 

CR 

R 

NR 

NR 

R 

TEP 

2,  7 

850.1075 

Acute  fresh¬ 
water  fish  tox¬ 
icity 

CR 

R 

NR 

NR 

R 

TEP 

7 

850.1025 

850.1035 

850.1045 

850.1055 

850.1075 

Acute  estuarine 
and  marine 
organisms 
toxicity 

CR 

CR 

R 

CR 

CR 

TGAI 

TGAI 

8,  9 

Acute  estuarine 
and  marine 
organisms 
toxicity 

CR 

CR 

NR 

NR 

CR 

TEP 

7,  8 

850.1400 

Fish  early-life 
stage 

CR 

R 

R 

CR 

R 

TGAI 

TGAI 

10 

850.1300 

850.1350 

Aquatic  inverte¬ 
brate  life- 
cycle 

CR 

R 

R 

CR 

R 

TGAI 

TGAI 

10 

850.1500 

• 

Fish  life-cycle 

CR 

CR 

J _ _ 

CR 

CR 

CR 

TGAI 

TGAI 

11,  12 
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Table  —  Antimicrobial  Nontarget  Organism  Data  Requirements— Continued 


Guideline  Data  Require- 

Number  ment 

Use  Pattern 

1 

Test  Substance  to 
Support 

Test  Note 

No. 

Low  Envi¬ 
ronmental 
Exposure 

High  Environmental  Exposure 

Industrial 
Processes  and 
Water  Sys- 
tems(Once- 
Through) 

Antifoulant 
Coatings 
and  Paints 

Wood  Pre¬ 
servatives 

Aquatic 

Areas 

MP 

EP 

850.1710  Aquatic  orga- 

850.1730  nisms,  bio- 

850.1850  ,  availability, 

biomagnifica¬ 
tion,  toxicity 
tests 

CR 

DC 

o 

CR 

CR 

CR 

TGAI.PAI, 

degradate 

TGAI.PAI, 

degradate 

- 

13 

850.1950  ,  Simulated  or  ac¬ 

tual  field  test¬ 
ing  for  aquatic 
organisms 

CR 

DC 

o 

CR 

CR 

CR 

TEP 

TEP 

14,  15,  16 

Sediment  Testing 

850.1735  ,  Whole  sedi¬ 

ment;  acute 
freshwater  in¬ 
vertebrates 

CR 

CR  R 

_ L__ 

CR 

CR 

TGAI 

TGAI 

15,  17 

850.1740  i  Whole  sedi¬ 

ment;  acute 
marine  inver¬ 
tebrates 

CR 

CR  R 

• 

CR 

CR 

TGAI 

TGAI 

15,  17,  19 

None  Whole  sedi¬ 

ment;  chronic 
invertebrates 
fresh-water 
and  marine 

CR 

CR 

CR 

CR 

CR 

TGAI 

TGAI 

15,  18,  19 

Insect  Pollinator  Testing 

850.3020  !  Honeybee  acute 

contact 

CR 

NR 

NR 

CR 

NR 

TGAI 

TGAI  ;  20 

850.3030  Toxicity  of  resi-  CR 

dues  to  hon¬ 
eybees 

NR 

NR 

CR 

NR 

_ 

TGAI 

TEP  or  21 

treated 
wood 

! _ _ _ _ 

(f)  Test  notes.  The  following  test  notes 
apply  to  the  data  requirements  in  the 
table  to  paragraph  (e)  of  this  section: 

1.  For  low  environmental  exposures,  data 
are  required  for  one  avian  species.  For 
industrial  processes  and  water  systems  (once- 
through),  antifoulant  paints  and  coatings, 
wood  preservatives,  and  aquatic  areas,  data 
are  required  for  one  waterfowl  species  and 
one  upland  game  bird  species. 

2.  Data  are  required  on  one  freshwater 
aquatic  invertebrate  species. 

3.  For  low  environmental  exposures,  data 
are  required  on  one  species  of  fish,  either  one 
cold  water  species  or  a  warm  water  species. 
Testing  on  a  second  species  is  required  if  the 
active  ingredient  or  principal  transformation 
products  are  stable  in  the  environment  and 
the  LCso  in  the  first  species  is  greater  than  1 
ppm  or  lmg/L.  For  all  other  use  patterns, 
data  are  required  on  two  species  of  fish,  one 
cold  water  species  and  one  warm  water 
species. 


4.  For  low  environmental  exposures, 
industrial  processes  and  water  systems  (once- 
through),  antifoulant  paints  and  coatings,  and 
wood  preservatives,  data  are  required  for  one 
waterfowl  species,  if  the  avian  acute  oral 
LDso  (TGAI  testing)  is  less  than  or  equal  to 
100  mg  a.i./kg  and  a.i.  residues  or  its 
principal  transformation  products  are  likely 
to  occur  in  avian  feed  items.  Data  on  one 
upland  game  bird  species  are  required  if  the 
avian  dietary  LCso  in  the  first  species  tested 
is  less  than  or  equal  to  500  ppm  a.i.  in  the 
diet. 

5.  For  aquatic  areas,  data  are  required  on 
one  waterfowl  species  and  one  upland  game 
bird  species. 

6.  For  low  environmental  exposures, 
industrial  processes  and  water  systems  (once- 
through),  antifoulant  paints  and  coatings,  and 
wood  preservatives,  data  are  required  if  one 
or  more  of  the  following  criteria  are  met: 

i.  Birds  may  be  subjected  to  repeated  or 
continued  exposure  to  the  pesticide  or  any  of 


its  transformation  products,  especially 
preceding  or  during  the  breeding  season. 

ii.  The  pesticide  or  any  of  its  major 
metabolites  or  degradation  products  are 
stable  in  the  environment  to  the  extent  that 
a  potentially  toxic  amount  may  persist  in 
avian  feed. 

iii.  The  pesticide  or  any  of  its  major 
metabolites  or  degradation  products  are 
stored  or  accumulated  in  plant  or  animal 
tissues,  as  indicated  by  the  octanol/water 
partition  coefficient  (Kow  is  greater  than  or 
equal  to  1,000),  accumulation  studies, 
metabolic  release  and  retention  studies,  or  as 
indicated  by  structural  similarity  to  known 
bioaccumulative  chemicals. 

iv.  Any  other  information,  such  as  that 
derived  from  mammalian  reproduction 
studies  that  indicate  that  reproduction  in 
terrestrial  vertebrates  may  be  adversely 
affected  by  the  anticipated  use  of  the 
pesticide  product. 
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7.  TEP  testing  is  required  for  any  product 
which  meets  one  or  more  of  the  following 
conditions: 

i.  The  estimated  environmental 
concentration  (EEC)  in  the  aquatic 
environment  is  equal  to  or  greater  than  one- 
half  the  LCm)/ECso  of  the  TGAI  when  the  end- 
use  product  is  used  as  directed. 

ii.  An  ingredient  in  the  end-use  product 
other  than  the  active  ingredient  is  expected 
to  enhance  the  toxicity  of  the  active 
ingredient  or  to  cause  toxicity  to  aquatic 
organisms. 

8.  Data  are  required  on  one  estuarine/ 
marine  mollusk,  one  estuarine/marine 
invertebrate,  and  one  estuarine/marine  fish 
species. 

9.  For  low  environmental  exposures, 
industrial  processes  and  water  systems  (once- 
through),  wood  preservatives,  and  aquatic 
areas,  data  are  required  if  the  pesticide 
residues  from  the  parent  compound  and/or 
transformation  products  are  likely  to  enter 
the  estuarine/marine  environment. 

10.  For  low  environmental  exposures,  data 
are  required  if  pesticide  residues  from  the 
parent  compound  or  transformation  products 
are  likely  to  enter  freshwater  or  estuarine/ 
marine  environments,  as  determined  by  the 
Agency.  For  wood  preservatives,  data  are 
required  if  pesticide  residues  from  the  parent 
compound,  transformation  products,  and/or 
leachates  from  preservative-treated  wood  are 
likely  to  enter  freshwater  or  estuarine/marine 
environments,  as  determined  by  the  Agency. 
Testing  should  be  conducted  with  the  most 
sensitive  organism  (either  freshwater  or 
estuarine/marine  vertebrates,  or  freshwater  or 
estuarine/marine  invertebrates),  as 
determined  from  the  results  of  the  acute 
toxicity  tests  (acute  EC^o  freshwater 
invertebrates;  acute  LC50/EC50  estuarine  and 
marine  organisms;  acute  freshwater  fish 
LCs„.) 

11.  Data  are  required  on  estuarine  /marine 
species  if  the  product  is  intended  for  direct 
application  to  the  estuarine  or  marine 
environment,  or  the  product  is  expected  to 
enter  this  environment  in  significant 
concentrations  (as  determined  by  the 
Agency)  because  of  its  expected  use  or 
mobility  patterns. 

12.  Data  are  required  on  freshwater  species 
if  the  end-use  product  is  intended  to  be 
applied  directly  to  water,  or  is  expected  to  be 
transported  to  water  from  the  intended  use 
site,  and  when  one  or  more  of  the  following 
conditions  apply: 

i.  If  the  Estimated  Environmental 
Concentration  (EEC)  in  water  is  equal  to  or 
greater  than  0.1  of  the  no-observed-effect 
concentration  or  no-observed-effect  level 
(NOEC/NOEL)  in  the  fish  early-life  stage  or 
invertebrate  life-cycle  tests. 

ii.  If  studies  of  other  organisms  indicate 
that  the  reproductive  physiology  of  fish  may 
be  affected. 


13.  Not  required  when: 

i.  The  octanol/water  partition  coefficients 
of  the  pesticide  and  its  major  degradates  are 
less  than  1,000;  or 

ii. There  are  no  potential  exposures  to  fish 
and  other  nontarget  aquatic  organisms;  or 

iii.  The  hydrolytic  half-life  is  less  than  5 
days  at  pH  5,  7,  and  9. 

14.  Environmental  chemistry  methods  used 
to  generate  data  associated  with  this  study 
must  include  results  of  a  successful 
confirmatory  method  trial  by  an  independent 
laboratory.  Test  standards  and  procedures  for 
independent  laboratory  validation  are 
available  as  addenda  to  the  guideline  for  this 
test  requirement. 

15.  Protocols  must  be  approved  by  the 
Agency  prior  to  the  initiation  of  the  study. 
Details  for  developing  protocols  are  available 
from  the  Agency. 

16.  Data  are  required  if  the  intended  use 
pattern,  and  the  physical/phemical  properties 
and  environmental  fate  characteristics  of  the 
antimicrobial  indicate  significant  potential 
exposure  and  based  on  the  results  of  the 
acute  and  chronic  aquatic  organism  testing 
significant  impairment  of  nontarget  aquatic 
organisms  could  result. 

17.  Data  are  required  if  the  half-life  of  the 
pesticide  in  the  sediment  is  equal  to  or  less 
than  10  days  in  either  the  aerobic  soil  or 
aquatic  metabolism  studies,  and  if  one  or 
more  of  the  following  conditions  are  met: 

i.  The  soil  partition  coefficient  (Kd)  is  equal 
to  or  greater  than  50. 

ii.  The  log  K„w  is  equal  to  or  greater  than 
3. 

iii.  The  is  equal  to  or  greater  than 

1,000. 

18.  Data  are  required  if  the  EEC  in 
sediment  is  >  0.1  of  the  acute  LC50/EC50 
values  and  if  one  or  more  of  the  following 
conditions  are  met: 

i.  The  soil  partition  coefficient  (K<i)  is  equal 
to  or  greater  than  50  L/kg. 

ii.  The  log  K,,w  is  equal  to  or  greater  than 
3. 

iii.  The  Koc  is  equal  to  or  greater  than 

1,000. 

19.  Sediment  testing  with  estuarine/marine 
test  species  is  required  if  the  product  is 
intended  for  direct  application  to  the 
estuarine  or  marine  environment  or  the 
product  is  expected  to  enter  this  environment 
in  significant  concentrations  (as  determined 
by  the  Agency)  either  by  runoff  or  erosion, 
because  of  its  expected  use  or  mobility 
pattern. 

20.  Data  are  required  only  for  beehive 
applications  when  the  beehive  (empty  or 
occupied)  is  treated. 

21.  If  beehives  are  constructed  of  treated 
wood  a  study  similar  to  “Honey  Bee  Toxicity 
of  Residues  on  Foliage”  is  required  using 
treated  wood  instead  of  the  foliage.  Protocols 
must  be  approved  by  the  Agency  prior  to  the 


initiation  of  the  study.  Details  for  developing 
protocols  are  available  from  the  Agency. 

§158.2250  Nontarget  plant  protection. 

(a)  General.  Subpart  B  of  this  part  and 
§  158.2201  describe  how  to  use  the  table 
in  paragraph  (e)  of  this  section  to 
determine  the  nontarget  plant  protection 
data  requirements  for  a  particular 
antimicrobial  pesticide  product.  Notes 
that  apply  to  an  individual  test 
including  specific  conditions, 
qualifications,  or  exceptions  are  listed 
in  paragraph  (f)  of  this  section. 

(b)  Low  environmental  exposures.  For 
the  purpose  of  determining  data 
requirements,  the  low  environmental 
exposure  grouping  of  use  patterns 
includes  the  following  use  patterns  or 
partial  use  patterns: 

(1)  Agricultural  premises  and 
equipment. 

(2)  Food-handling/storage 
establishments,  premises,  and 
equipment. 

(3)  Commercial,  institutional  and 
industrial  premises  and  equipment. 

(4)  Residential  and  public  access 
premises. 

(5)  Medical  premises  and  equipment. 

(6)  Human  drinking  water  systems. 

(7)  Materials  preservatives. 

(8)  Swimming  pools. 

(9)  Recirculating  industrial  processes 
and  water  systems  in  which  the  treated 
water  is  re-used  repeatedly  within  the 
system. 

(c)  High  environmental  exposures.  For 
the  purposes  of  determining  data 
requirements,  the  high  environmental 
exposure  grouping  of  use  patterns 
includes  the  following  use  patterns  or 
partial  use  patterns: 

(1)  Once-through  industrial  processes 
and  water  systems  in  which  the  water 
is  not  re-used,  and  is  released  after  a 
single  cycle  through  the  system. 

(2)  Antifoulant  paints  and  coatings. 

(3)  Wood  preservatives. 

(4)  Aquatic  areas. 

(d)  Key.  MP  =  Manufacturing  use 
product;  EP  =  End  use  product;  R  = 
Required;  CR  =  Conditionally  required; 
NR  =  Not  required;  TGAI  =  Technical 
grade  of  the  active  ingredient;  TEP  = 
Typical  end-use  product. 

(e)  Table.  The  following  table  shows 
the  data  requirements  for  nontarget 
plant  protection.  The  test  notes  appear 
in  paragraph  (f)  of  this  section. 
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Table  —  Nontarget  Plant  Protection  Data  Requirements 


Use  Pattern 

Test  Substance  to  Support 

High  Environmental  Exposure 

Guideline 

Number 

Data  Re¬ 
quirement 

Low  Environ¬ 
mental  Exposure 

Industrial 
Processes 
and  Water 
Sys- 

tems(Once- 

Through) 

Antifoulant 
Coatings 
and  Paints 

Wood 

Preserva¬ 

tives 

Aquatic 

Areas 

MP 

EP 

Test  Note 

No. 

850.4225 

Seedling 

emer¬ 

gence, 

Tier  II  - 
dose  re¬ 
sponse 

CR 

R 

R 

R 

R 

TEP 

TEP 

1,  2 

850.4250 

Vegetative 
vigor,  Tier 

II  -  dose 
response 

CR 

CR 

NR 

R 

R 

TEP 

TEP 

1,  3 

850.4400 

Aquatic  plant 
growth 
(aquatic 
vascular 
plant)  Tier 

II  -  dose 
response 

CR 

R 

R 

R 

R 

TGAI,  TEP 

TGAI,  TEP 

2,  4 

850.5400 

Aquatic  plant 
growth 
(algal)  Tier 
II  (dose 
response) 

R 

R 

R 

R 

R 

TGAI,  TEP 

TGAI,  TEP 

4,  5,  6 

850.4300 

Terrestrial 

field 

CR 

CR 

CR 

CR 

CR 

TEP 

TEP 

7,  8,  9 

850.4450 

Aquatic  field 

CR 

CR 

CR 

CR 

CR 

l 

TEP 

TEP 

7,  8,  9 

(f)  Test  notes.  The  following  test  notes 
apply  to  the  data  requirements  in  the 
table  to  paragraph  (e)  of  this  section: 

1.  Data  on  only  one  plant  species  (rice, 
Oryza  sativa)  are  required. 

2.  For  low  environmental  exposures,  data 
are  required  if  the  aquatic  (algal)  plant 
growth  Tier  II  study  demonstrates 
detrimental  effects  at  less  than  1.0  ppm  or 
mg/L. 

3.  For  low  environmental  exposures,  and 
industrial  processes  and  water  systems  (once- 
through),  data  are  required  if  one  or  more  of 
the  following  criteria  are  met: 

i.  The  octanol/water  partition  coefficient 
(K„w)  for  the  active  ingredient  or  principal 
transformation  products  >  1,000  for  the  active 
ingredient  or  principal  transformation 
products; 

ii.  The  hydrolysis  half-life  of  the  active 
ingredient  or  principal  transformation 
products  in  water  is  >  4  days. 

iii.  The  results  of  the  ready 
biodegradability  study  [§158.2280]  indicate 
that  the  active  ingredient  or  principal 
degradation  products  are  not  biodegradable 
in  28  days,  i.e.  the  biodegradation  curve  has 
not  reached  a  plateau  for  at  least  three 
determinations  within  the  28  days. 

4.  For  TEP  testing,  data  are  required  for  the 
applicant’s  end-use  product  if  an  ingredient 


in  the  end-use  product,  other  than  the  active 
ingredient,  is  expected  to  enhance  the 
toxicity  of  the  active  ingredient. 

5.  One  Tier  II  (dose  response)  study, 
conducted  with  Selenastrum  capricornutum, 
is  required  for  the  low  environmental 
exposure  category  grouping.  If  the  results  of 
this  study  exhibits  detrimental  effects  (is  less 
than  1.0  ppm  or  mg/L),  then  additional  Tier 
II  (dose  response)  studies  are  required  on 
three  species  (Anabaena  flos-aquae,  Navicula 
pelliculosa,  and  Skeletonema  costatum. 

6.  For  industrial  processes  and  water 
systems  (once-through),  antifoulant  coatings 
and  paints,  wood  preservatives,  and  aquatic 
areas,  Tier  II  (dose  response)  studies  are 
required  on  four  species  ( Anabaena  flos- 
aquae,  Navicula  pelliculosa,  Skeletonema 
costatum,  and  Selenastrum  capricornutum. 

7.  Environmental  chemistry  methods  used 
to  generate  data  must  include  the  results  of 
a  successful  confirmatory  method  trial  by  an 
independent  laboratory. 

8.  Tests  are  required  on  a  case-by-case 
basis  based  on  the  results  of  lower  tier  plant 
protection  studies,  adverse  incident  reports, 
intended  use  pattern(s),  and  environmental 
fate  characteristics  that  indicate  potential 
exposure. 

9.  Protocols  must  be  approved  by  the 
Agency  prior  to  the  initiation^if  the  study. 


Details  for  developing  protocols  are  available 
from  the  Agency. 

§  1 58.2260  Applicator  exposure. 

(a)  General.  Subpart  B  of  this  part  and 
§  158.2201  describe  how  to  use  the  table 
in  paragraph  (d)  of  this  section  to 
determine  the  applicator  exposure  data 
requirements  for  antimicrobial  pesticide 
products.  Notes  that  apply  to  an 
individual  test  including  specific 
conditions,  qualifications,  or  exceptions 
are  listed  in  paragraph  (e)  of  this 
section. 

(1)  If  EPA  determines  that  industrial 
standards,  such  as  the  workplace 
standards  set  by  the  Occupational  Safety 
and  Health  Administration,  provide 
adequate  protection  for  a  particular 
pesticide  or  a  particular  use  pattern, 
applicator  exposure  data  may  not  be 
required  for  that  pesticide  or  the  use 
pattern.  Applicants  should  consult  with 
the  Agency  on  appropriate  testing  before 
the  initiation  of  studies. 

(2)  The  Agency  may  accept  surrogate 
exposure  data  estimations  from  other 
sources  to  satisfy  applicator  exposure 
data  requirements  if  the  data  meet  the 
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basic  quality  assurance,  quality  control, 
good  laboratory  practice,  and  other 
scientific  requirements  set  by  EPA.  In 
order  to  be  acceptable,  the  Agenoy  must 
find  that  the  surrogate  exposure  data 
estimations  have  adequate  information 
to  address  applicator  exposure'data 
requirements  and  contain  enough 
adequate  replicates  of  acceptable  quality 
to  reflect  the  specific  use  prescribed  on 
the  label  and  the  applicator  activity  of 
concern,  including  formulation  type, 
application  methods  and  rates,  type  of 
activity,  and  other  pertinent 
information.  The  Agency  will  consider 
using  such  surrogate  data  for  evaluating 
human  exposure  on  a  case-by-case  basis. 

(3)  Occupational  uses  include  not 
only  handlers,  mixers,  loaders,  and 
applicators,  but  also  commercial 


applications  to  residential  sites. 
Residential  uses  are  limited  to  non- 
occupational,  i.e.,  non-professional, 
antimicrobial  applications.  Both 
occupational  and  residential  applicator 
data  may  be  required  for  the  same 
product. 

(b)  Criteria  for  testing.  Applicator 
exposure  data  described  in  paragraph 
(d)  of  this  section  are  required  based  on 
toxicity  and  exposure  criteria.  Data  are 
required  if  a  product  meets,  as 
determined  by  the  Agency,  at  least  one 
of  the  toxicity  criteria  in  paragraph 
(b)(1)  of  this  section,  and  at  least  one  of 
the  exposure  criteria  in  paragraph  (b)(2) 
of  this  section. 

(1)  Toxicity  criteria,  i.  Evidence  of 
potentially  significant  adverse  effects 


have  been  observed  in  any  applicable 
toxicity  studies. 

ii.  Scientifically  sound 
epidemiological  or  poisoning  incident 
data  indicate  that  adverse  health  effects 
may  have  resulted  from  handling  of  the 
pesticide. 

(2)  Exposure  criteria,  i.  Dermal 
exposure  may  occur  during  use. 

ii.  Respiratory  exposure  may  occur 
during  use. 

(c)  Key.  R  =  Required;  CR  = 
Conditionally  required;  TEP  =  Typical 
end-use  product. 

(d)  Table.  The  following  table  shows 
the  data  requirements  for  applicator 
exposure.  The  test  notes  appear  in 
paragraph  (e)  of  this  section. 


Table  —  Antimicrobial  Applicator  Exposure  Data  Requirements 


Guideline  Number 

Data  Requirements 

Occupational 

Residential 

Test  Substance 

Test  Note  No 

875.1100 

Dermal  outdoor  exposure 

R 

R 

TEP 

1,  2,  3 

875.1200 

Dermal  indoor  exposure 

R 

R 

TEP 

1,  2,  3,  4 

875.1300 

Inhalation  outdoor  exposure 

R 

R 

TEP 

1,  2,  3 

875.1400 

Inhalation  indoor  exposure 

R 

R 

TEP 

1,  2,  3,  4 

875.1500 

Biological  monitoring 

CR 

CR 

TEP 

1,  2,  3 

875.1600 

Data  reporting  and  calculations 

R 

R 

TEP 

5 

875.1700 

Product  use  information 

R 

R 

TEP 

(e)  Test  notes.  The  following  test 
notes  apply  to  the  data  requirements  in 
the  table  to  paragraph  (d)  of  this  section: 

1.  Protocols  must  be  approved  by  the 
Agency  prior  to  the  initiation  of  the  study. 
Details  for  developing  protocols  are  available 
from  the  Agency. 

2.  Biological  monitoring  data  may  be 
submitted  in  addition  to,  or  in  lieu  of,  dermal 
and  inhalation  passive  dosimetry  exposure 
data,  provided  the  human  pharmacokinetics 
of  the  pesticide  or  metabolite/analog 
compounds  (i.e.,  whichever  method  is 
selected  as  an  indicator  of  body  burden  or 
internal  dose)  allow  for  the  back  calculation 
to  the  total  internal  dose. 

3.  For  products  with  both  indoor  and 
outdoor  uses,  and  similar  conditions  of  use, 
data  are  generally  required  for  the  indoor 
applications  only.  However,  data  for  outdoor 
uses  are  required  if  the  Agency  expects 
outdoor  uses  to  result  in  greater  exposure 
than  indoor  uses  (e.g.,  higher  use  rates  and 
application  frequency,  or  longer  exposure 
duration,  or  application  methods/equipment 
create  potential  for  increased  dermal  or 
inhalation  exposure  in  outdoor  versus  indoor 
use  sites).  In  certain  cases,  when  a  pesticide 
is  used  both  indoors  and  outdoors  under 
dissimilar  conditions  of  use,  the  Agency  may 
require  submission  of  applicator  exposure 
data  for  both  use  patterns. 

4.  For  metal  working  fluids  (MWFs),  the 
Agency  can  provide  written  guidance 


concerning  exposure,  toxicity,  and  other  data 
requirements  for  “open”  and  “closed”  MWF 
systems. 

5.  Data  reporting  and  calculations  are 
required  when  handler  exposure  data  are 
required. 

§  1 58.2270  Post-application  exposure. 

(a)  General.  Subpart  B  of  this  part  and 
§  158.2201  describe  how  to  use  the  table 
in  paragraph  (d)  of  this  section  to 
determine  the  post-application  exposure 
dataj’equirements  for  antimicrobial 
pesticide  products.  The  data  generated 
during  these  studies  are-used  to 
determine  the  quantity  of  pesticide  to 
which  people  may  be  exposed  after 
application.  Notes  that  apply  to  an 
individual  test,  including  specific 
conditions,  qualifications,  or  exceptions 
to  the  designated  test,  are  listed  in 
paragraph  (e)  of  this  section. 

(1)  For  all  end-use  products,  post¬ 
application  exposure  data  are  required 
when  certain  toxicity  criteria  are  met 
and  the  human  activities  associated 
with  the  pesticide’s  use  pattern  can  lead 
to  potential  adverse  exposures. 

(2)  If  EPA  determines  that  industrial 
standards,  such  as  the  workplace 
standards  set  by  the  Occupational  Safety 


and  Health  Administration,  provide 
adequate  protection  for  a  particular 
pesticide  or  a  particular  use  pattern, 
post-application  exposure  data  may  not 
he  required  for  that  pesticide  or  the  use 
pattern.  Applicants  should  consult  with 
the  Agency  on  appropriate  testing  before 
the  initiation  of  studies. 

(3)  The  Agency  may  accept  surrogate 
exposure  data  estimations  from  other 
sources  to  satisfy  applicator  exposure 
data  requirements  if  the  data  meet  the 
basic  quality  assurance,  quality  control, 
good  laboratory  practice,  and  other 
scientific  requirements  set  by  EPA.  In 
order  to  be  acceptable,  the  Agency  must 
find  that  the  surrogate  exposure  data 
estimations  have  adequate  information 
to  address  applicator  exposure  data 
requirements  and  contain  enough 
adequate  replicates  of  acceptable  quality 
to  reflect  the  specific  use  prescribed  on 
the  label  and  the  applicator  activity  of 
concern,  including  formulation  type, 
application  methods  and  rates,  type  of 
activity,  and  other  pertinent 
information.  The  Agency  will  consider 
using  such  surrogate  data  for  evaluating 
human  exposure  on  a  case-by-case  basis. 
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(b)  Criteria  for  Testing.  Post¬ 
application  exposure  data  described  in 
paragraph  (d)  of  this  section  are 
required  based  on  toxicity  and  exposure 
criteria.  Data  are  required  if  a  product 
meets,  as  determined  by  the  Agency,  at 
least  one  of  the  toxicity  criteria  in 
paragraph  (b)(1)  of  this  section,  and  at 
least  one  of  the  exposure  criteria  in 
paragraph  (b)(2)  of  this  section. 

(1)  Toxicity  criteria,  (i)  Evidence  of 
potentially  significant  adverse  effects 
have  been  observed  in  any  applicable 
toxicity  studies. 

(ii)  Scientifically  sound 
epidemiological  or  poisoning  incident 
data  indicate  that  adverse  health  effects 
may  have  resulted  from  handling  of  the 
pesticide. 

(2)  Exposure  criteria,  (i)  Outdoor  uses. 
(A)  Occupational  human  post¬ 


application  exposure  to  residues  of 
antimicrobial  pesticides  could  occur  as 
the  result  of,  but  is  not  limited  to, 
worker  re-entry  into  treatment  sites, 
clean-up  and  equipment  maintenance 
tasks,  handling  wood  preservative- 
treated  wood,  or  other  work-related 
activity. 

(B)  Residential  human  post¬ 
application  exposure  to  residues  of 
antimicrobial  pesticides  could  occur 
following  the  application  of 
antimicrobials  pesticides  to  outdoor 
areas  and  spaces  at  residential  sites, 
such  as,  but  not  limited  to  homes, 
daycare  centers,  and  other  public 
buildings. 

(ii)  Indoor  uses.  (A)  Occupational 
human  post-application  exposure  to 
pesticide  residues  could  occur  following 


the  application  of  the  antimicrobial 
pesticide  to  indoor  spaces  or  surfaces. 

(B)  Residential  human  post¬ 
application  exposure  to  pesticide 
residues  could  occur  following  the 
application  of  the  antimicrobial 
pesticide  to  indoor  spaces  or  surfaces  at 
residential  sites,  such  as,  but  not  limited 
to  homes,  daycare  centers,  hospitals, 
schools,  and  other  public  buildings. 

(c)  Key.  R  =  Required;  CR  = 
Conditionally  required;  NR  =  Not 
required;  TEP  =  Typical  end-use 
product. 

(d)  Table.  The  following  table  shows 
the  data  requirements  for  post¬ 
application  exposure.  The  test  notes 
appear  in  paragraph  (e)  of  this  section. 


Table  —  Antimicrobial  Post-Application  Exposure  Data  Requirements 


Guideline  Number 

Data  Requirement 

Use  Sites 

Test  Substance 

Test  Note 

Occupational 

Residential 

No. 

875.2200 

Soil  residue  dissipation 

CR 

CR 

TEP 

1,  2,  3 

875.2300 

Indoor  surface  residue  dissipation 

R 

» 

TEP 

1,  3,  4.  5,  6 

875.2400 

Dermal  exposure 

R 

R 

TEP 

1,  3,  7,  8 

875.2500 

Inhalation  exposure 

R 

R 

TEP 

1,  8,  9 

875.2600 

Biological  monitoring 

CR 

CR 

TEP 

1,  8,  10 

875.2700 

Product  use  information 

R 

R 

TEP 

--- 

875.2800 

Description  of  human  activity 

R 

R 

TEP 

- 

875.2900 

Data  reporting  and  calculations 

R 

R 

TEP 

11 

875.3000 

Non-dietary  ingestion  exposure 

NR 

R 

TEP 

1,  12 

(e)  Test  notes.  The  following  test 
notes  apply  to  the  data  requirements  in 
the  table  to  paragraph  (d)  of  this  section; 

1.  Protocols  must  be  approved  by  the 
Agency  prior  to  the  initiation  of  the  study. 
Details  for  developing  protocols  are  available 
from  the  Agency. 

2.  For  residential  wood  preservative  uses, 
data  are  required  if  there  is  likely  to  be  soil 
in  contact  with  or  adjacent  to  treated  wood, 
including  but  not  limited  to  decks,  play  sets, 
and  gazebos. 

3.  The  applicant  must  submit  residue 
dissipation  data  in  conjunction  with  dermal 
exposure  data,  to  establish  chemical  transfer 
coefficients  used  to  estimate  transfer  of 
residues  to  human  skin. 

4.  For  wood  preservatives,  data  are 
required  for  treated  wood  surfaces  where 
post-application  contact  with  treated  wood  is 
anticipated. 

5.  For  occupational  uses,  data  are  required 
if  the  pesticide  is  applied  to  or  around 
surfaces,  and  if  the  human  activity  data 
indicate  that  workers  are  likely  to  have  post¬ 
application  dermal  contact  with  treated 


indoor  surfaces  while  participating  in  typical 
activities. 

6.  Data  are  required  for  residential  sites. 
This  includes  but  is  not  limited  to  the 
following  use  patterns:  commercial, 
institutional,  and  industrial  premises  and 
equipment  (including  residential  school  and 
daycare  institutions);  residential  and  public 
access  premises;  material  preservatives 
(including  those  used  in  residential  products 
including  but  not  limited  to  paints  and 
plastic  toys)  and  wood  preservatives  (when 
contact  with  treated  wood  is  likely  to  occur). 

7.  Data  are  required  for  occupational  and 
residential  use  sites  if  the  human  activity 
data  indicate  the  potential  for  post¬ 
application  dermal  exposures  while 
participating  in  typical  activities. 

8.  Biological  monitoring  data  may  be 
submitted  in  addition  to,  or  in  lieu  of,  dermal 
and  inhalation  passive  dosimetry  exposure 
data  provided  the  human  pharmacokinetics 
of  the  pesticide  or  metabolite/analog 
compounds  (i.e.,  whichever  method  is 
selected  as  an  indicator  of  body  burden  or 
internal  dose)  allow  for  a  back-calculation  to 
the  total  internal  dose. 


9.  Data  are  required  for  occupational  sites 
if  the  vapor  pressure  is  greater  than  IE-3 
mmHg  at  25°  C  and  there  is  the  potential  for 
bystander  exposure.  Data  are  also  required  if 
aerosols  are  generated  where  bystanders  may 
be  exposed. 

10.  Biological  monitoring  data  are  required 
when  passive  dosimetry’  techniques  are  not 
applicable  for  a  particular  exposure  scenario 
(such  as  a  swimmer/spa  exposure)  and 
exposure  estimates  from  modeling 
techniques  used  in  conjunction  with  the 
toxicity  data  indicate  a  risk  of  concern. 

11.  Data  reporting  and  calculations  are 
required  when  any  post-application  exposure 
monitoring  data  are  required. 

12.  Data  are  required  for  residential  sites  if 
post-application  exposures,  particularly 
those  of  children,  are  likely.  The  selection  of 
a  sampling  method  will  depend  on  the  non¬ 
dietary  pathway(s)  of  interest.  Data  must  be 
generated  to  consider  all  potential  pathways 
of  non-dietary  ingestion  exposure  that  are 
applicable  (e.g.,  soil  ingestion,  hand-to- 
mouth  transfer,  and  object-to-mouth  transfer 
of  surface  residues). 
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§  1 58.2280  Environmental  fate. 

(a)  General.  Subpart  B  of  this  part  and 
§  158.2201  describe  how  to  use  the  table 
in  paragraph  (e)  of  this  section  to 
determine  the  environmental  fate  data 
requirements  for  antimicrobial  pesticide 
products.  Notes  that  apply  to  an 
individual  test  including  specific 
conditions,  qualifications,  or  exceptions 
are  listed  in  paragraph  (f)  of  this  section. 

(1)  Environmental  fate  data  are 
required  to  support  the  registrations  of 
all  end-use  and  manufacturing-use 
antimicrobial  products. 

(2)  If  the  Agency  believes  that  the 
transformation  products  of  the  parent 
compound  are  more  toxic,  persistent,  or 
bioaccumulative  than  the  parent 
compound,  or  have  been  shown  to  cause 
adverse  effects  in  mammalian  or  aquatic 
reproductive  studies,  then  data  on  those 
transformation  products  are  also 
required  to  support  registration. 

(3)  For  wood  preservatives,  the 
Agency  may  require  data  on  both  the 
parent  compound  that  is  incorporated 
into  the  wood,  and  on  transformation/ 


degradation  products  that  occur  in 
wood  post-treatment  or  occur  as 
dislodgeable  residues  (such  as  hand 
contact  with  treated  wood)  or  leachate 
residues  (such  as  from  soil  or  water 
contact  with  treated  wood). 

(b)  Low  environmental  exposures.  For 
the  purpose  of  determining  data 
requirements,  the  low  environmental 
exposure  grouping  of  use  patterns 
includes  the  following  use  patterns  or 
partial  use  patterns: 

(1)  Agricultural  premises  and 
equipment. 

(2)  Food-handling/storage 
establishments,  premises,  and 
equipment. 

(3)  Commercial,  institutional  and 
industrial  premises  and  equipment. 

(4)  Residential  and  public  access 
premises. 

(5)  Medical  premises  and  equipment. 

(6)  Human  drinking  water  systems. 

(7)  Materials  preservatives. 

(8)  Swimming  pools. 

(9)  Recirculating  industrial  processes 
and  water  systems  in  which  the  treated 


water  is  re-used  repeatedly  within  the 
system. 

(c)  High  environmental  exposures.  For 
the  purposes  of  determining  data 
requirements,  the  high  environmental 
exposure  grouping  of  use  patterns 
includes  the  following  use  patterns  or 
partial  use  patterns: 

(1)  Once-through  industrial  processes 
and  water  systems  in  which  the  water 
is  not  re-used,  and  is  released  after  a 
single  cycle  through  the  system. 

(2)  Antifoulant  paints  and  coatings. 

(3)  Wood  preservatives. 

(4)  Aquatic  areas. 

(d)  Key.  MP  =  Manufacturing  use 
product;  EP  =  End  use  product;  R  = 
Required;  CR  =  Conditionally  required; 
NR  =  Not  required;  TGAI  =  Technical 
grade  of  the  active  ingredient;  TEP  = 
Typical  end-use  product;  PAIRA  =  Pure 
active  ingredient  radiolabeled. 

(e)  Table.  The  following  table  shows 
the  data  requirements  for  environmental 
fate.  The  test  notes  appear  in  paragraph 

(f)  of  this  section. 


Table— Antimicrobial  Environmental  Fate  Data  Requirements 


Use  Pattern 

Test  Substance  to  Support 

High  Environmental  Exposure 

Guideline 

Number 

Data  Requirement 

Low  Envi¬ 
ronmental 
Exposure 

Industrial 
Pro-cesses 
and  Water 
Sys- 

tems(Once- 

Through) 

Antifoulant 
Coatings 
and  Paints 

Wood 

Preserva¬ 

tives 

Aquatic 

Areas 

MP 

EP 

Test  Note 
No. 

Degradation  Studies  -  Laboratory 

835.2120 

Hydrolysis 

R 

R 

R 

R 

R 

TGAI  or 
PAIRA 

TGAI  or 
PAIRA 

1 

835.2240 

Photodegradation  in 
water 

R 

R 

R 

R 

R 

TGAI  or 
PAIRA 

TGAI  or 
PAIRA 

2 

835.2410 

Photodegradation  in 
soil 

NR 

NR 

NR 

R 

NR 

TGAI  or 
PAIRA 

TGAI  or 
PAIRA 

Biodegradation  Studies  -  Laboratory 


835.1110 

Activated  Sludge 
Sorption  Isotherm 

R 

•  R 

NR 

NR 

.  NR 

TGAI 

TGAI 

-- 

835.3110 

Ready 

Biodegradability 

R 

R 

NR 

NR 

NR 

TGAI 

TGAI 

3 

850.6800 

Modified  Activated 
Sludge,  Respiration 
Inhibition  Test 

R 

R 

NR 

NR 

NR 

TGAI 

TGAI 

835.3220 

Porous  Pot  Study 

CR 

CR 

NR 

NR 

NR 

TGAI 

TGAI 

4 

Mobility  Studies 

835.1230 

835.1240 

Leaching  and  adsorp¬ 
tion/desorption 

1 _ _ _ 

CR 

R  R 

R 

R 

TGAI  or 
PAIRA 

TGAI  or  5,  7 

PAIRA  ; 

Metabolism  Studies  -  Laboratory 
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Table— Antimicrobial  Environmental  Fate  Data  Requirements— Continued 


Guideline 

Number 

Data  Requirement 

Use  Pattern 

Test  Substance  to  Support 

Test  Note 
No. 

Low  Envi¬ 
ronmental 
Exposure 

High  Environmental  Exposure 

MP 

EP 

Industrial 
Pro-cesses 
and  Water 
Sys- 

tems(Once- 

Through) 

Antifoulant 
Coatings 
and  Paints 

835.4100 

Aerobic  soil  metabo¬ 
lism 

CR 

CR 

NR 

— f- 

R  CR 

TGAI  or 
PAIRA 

TGAI  or 
PAIRA 

5,  6,  8,  9 

835.4200 

Anaerobic  soil  metab¬ 
olism 

CR 

NR 

NR 

CR  NR 

TGAI  or 
PAIRA 

TGAI  or 
PAIRA 

5,  8,  10 

835.4300 

Aerobic  aquatic  me¬ 
tabolism 

CR 

R 

R 

CR  R  TGAI  or 

PAIRA 

TGAI  or 
PAIRA 

5,  8,  10 

835.4400 

Anaerobic  aquatic  me¬ 
tabolism 

CR 

R 

R 

CR  R  TGAI  or 

PAIRA 

TGAI  or  5,  8,  10 

PAIRA 

Dissipation  Studies  -  Field 

835.6200 

Aquatic  (sediment)  CR 

CR  CR  CR  R 

TEP 

TEP 

5,  11,  12. 
13 

Ground  and  Surface  Water  Monitoring 

None  Monitoring  of  rep¬ 

resentative  U.S.  wa¬ 
ters 

CR  CR 

CR 

CR  CR  residue  of 

concern 

residue  of 
concern 

|  11,12, 

14 

Special  Studies 

None  i  Special  leaching 

NR  NR  R 

R  NR 

TGAI 

TEP  15,  16 

(f)  Test  notes.  The  following  test  notes 
apply  to  the  data  requirements  in  the 
table  in  paragraph  (e)  of  this  section: 

1.  For  testing  antifoulant  paints  and 
coatings,  testing  is  to  be  performed  with  both 
sterile  buffered  distilled  water  and  sterile 
synthetic  seawater  at  pH  5,7,  and  9. 

2.  Not  required  when  the  electronic 
absorption  spectra,  measured  at  pHs  5,  7  and 
9,  of  the  chemical  and  its  hydrolytic 
products,  if  any,  show  no  absorption  or 
tailing  between  290  and  800  nm. 

3.  The  selection  of  the  particular 
biodegradation  study  depends  on  the 
physical  and  chemical  properties  of  the  test 
substance,  and  the  results  of  the  activated 
sludge  sorption  isotherm  and  the  modified 
activated  sludge  studies. 

4.  Required  if  the  pass  criteria  for  the  ready 
biodegradation  study  are  not  met.  This  means 
70%  or  greater  removal  of  dissolved  organic 
carbon  and  60%  or  greater  of  theoretical 
oxygen  demand  or  theoretical  carbon 
dioxide.  These  pass  values  must  be  reached 
in  a  10-day  window  within  the  28-day 
period  of  the  test. 

5.  For  low  environmental  exposure  uses, 
data  are  required  based  on  a  weight-of- 
evidence  evaluation  of  the  results  of  the 
hydrolysis,  photodegradation  in  water, 
activated  sludge  sorption  isotherm,  ready 
biodegradability,  and  modified  activated 
sludge,  respiration  inhibition  tests. 

6.  For  industrial  processes  and  water 
systems  (once-through),  data  are  required 


based  on  a  weight-of-evidence  evaluation  of 
the  results  of  the  hydrolysis, 
photodegradation  in  water,  activated  sludge 
sorption  isotherm,  ready  biodegradability, 
and  modified  activated  sludge,  respiration 
inhibition  tests. 

7.  Adsorption  and  desorption  using  a  batch 
equilibrium  method  is  preferred.  In  some 
cases,  as  when  the  antimicrobial  pesticide 
degrades  rapidly,  soil  column  leaching  with 
unaged  or  aged  columns  may  be  more 
appropriate  to  fully  characterize  the  potential 
mobility  of  the  parent  compound  and  major 
transformation  products. 

8.  The  environmental  media  (soil,  water, 
hydrosoil,  and  biota)  to  be  utilized  in  these 
studies  must  be  collected  from  areas 
representative  of  potential  use  sites. 

9.  For  industrial  processes  and  water 
systems  (once-through),  and  aquatic  areas, 
data  are  required  for  use  sites  that  are 
intermittently  dry. 

10.  For  wood  preservatives,  data  are 
required  if  treated  wood  is  used  in  aquatic 
environments  or  in  soils  which  may  become 
flooded  or  waterlogged. 

11.  Environmental  chemistry  methods  used 
to  generate  data  associated  with  this  study 
must  include  results  of  a  successful 
confirmatory  method  trial  by  an  independent 
laboratory. 

12.  Protocols  must  be  approved  by  the 
Agency  prior  to  the  initiation  of  the  study. 
Details  for  developing  protocols  are  available 
from  the  Agency. 


13.  For  industrial  processes  and  water 
systems  (once-through),  antifoulant  paints 
and  coatings,  and  wood  preservatives,  data 
are  required  based  on  the  potential  for 
aquatic  exposure  and  if  the  weight-of- 
evidence  indicates  that  the  active  ingredient 
or  principal  transformation  products  are 
likely  to  have  the  potential  for  persistence, 
mobility,  nontarget  aquatic  toxicity,  or 
bioaccumulation. 

14.  Data  are  required  if  the  weight-of- 
evidence  indicates  that  the  active  ingredient 
or  principal  transformation  products  are 
likely  to  occur  in  nontarget  freshwater, 
estuarine,  or  marine  waters  such  that  human 
or  environmental  exposures  are  likely  to 
occur.  The  Agency  takes  into  account  other 
factors  such  as  the  toxicity  of  the  chemical(s), 
available  monitoring  data  and  the 
vulnerability  of  the  freshwater,  estuarine,  or 
marine  water  resources  in  the  antimicrobial 
use  area. 

15.  For  wood  preservatives,  an  aquatic 
leaching  study  is  required.  A  soil  leaching 
study  is  required  if  human  or  environmental 
exposures  are  likely  to  occur  from  leachates 
that  contain  the  active  ingredient  or  principal 
transformation  products  from  wood  treated 
with  a  preservative  product.  For  these 
studies,  the  Agency  accepts  the  following 
methods  or  their  equivalents:  American 
Wood  Preservers’  Association  (AWPA) 
Method  Ell-97  (aquatic  leaching),  and 
AWPA  Method  E20-04  (soil  leaching).  Prior 
approval  of  studies  conducted  according  to 
Ell-97  is  not  required.  All  other  protocols 
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must  be  approved  by  the  Agency  prior  to  the 
initiation  of  the  study.  Details  for  developing 
protocols  are  available  from  the  Agency. 

16.  For  antifoulant  paints  and  coatings,  a 
leaching  study  is  required.  The  Agency 
accepts  the  following  method  or  its 
equivalent:  American  Society  for  Testing  and 
Materials  (ASTM)  Method  D51 08-90.  Prior 
approval  of  studies  conducted  according  to 
D5108-90  is  not  required.  All  other  protocols 
must  be  approved  by  the  Agency  prior  to  the 
initiation  of  the  study.  Details  for  developing 
protocols  are  available  from  the  Agency. 

§  1 58.2290  Residue  chemistry. 

(a)  General.  Subpart  B  of  this  part  and 
§  158.2201  describe  how  to  use  the  table 
in  paragraph  (f)  of  this  section  to 
determine  the  residue  chemistry  data 
requirements  for  antimicrobial  pesticide 
products. 

(b)  Residue  chemistry  data  are 
required  for  products  described  in  this 
paragraph. 

(1)  Each  end-use  product  bearing  label 
directions  for  food-uses  that  require  a 
tolerance  or  tolerance  exemption, 
including,  but  not  limited  to  the 
following: 


(i)  Direct  food  uses  such  as 
antimicrobial  products  used  to  treat 
animal  or  poultry  drinking  water,  for 
egg  washing,  or  fruit  and  vegetable 
rinses. 

(ii)  Indirect  food  uses  such  as 
antimicrobial  products  applied  to  a 
surface  or  incorporated  into  a  material 
that  may  contact  food  or  feed.  Residues 
may  be  expected  to  transfer  to  such  food 
or  feed.  Data  are  required  regardless  of 
whether  the  antimicrobial  is  applied  or 
impregnated  for  the  purpose  of 
imparting  antimicrobial  protection  to 
external  surfaces  of  the  substance  or 
article,  or  for  the  purpose  of  protecting 
the  substance  or  article  itself. 

(iii)  Aquatic  uses  that  have  the 
potential  to  result  in  residues  in  potable 
water,  or  in  water  used  for  livestock  and 
poultry  drinking  water,  irrigation  of 
crops,  or  water  containing  fish  that  may 
be  used  for  human  food. 

(iv)  Wood  preservative  or  antifoulant 
products  intended  for  treating  wood  that 
may  be  used  for  food  purposes  (e.g., 
lobster  pots,  fish  cages,  or  fish  farms). 


(2)  Each  manufacturing-use  product 
bearing  directions  for  formulation  into 
an  end-use  product  bearing  food-uses 
described  in  paragraph  (b)(1)  of  this 
section. 

(c)  Except  as  described  in  paragraph 
(b)  of  this  section,  residue  chemistry 
data  are  not  required  to  support  a 
tolerance  exemption  if  dietary  exposure 
estimates  are  not  needed  due  to  low 
toxicity  of  the  active  ingredient  or 
theoretical  (modeled)  estimates  of 
exposure  are  adequate  to  assess  dietary 
risk. 

(d)  Key.  R  =  Required;  CR  = 
Conditionally  required;  NR  =  Not 
required;  TGAI  =  Technical  grade  of  the 
active  ingredient;  TEP  =  Typical  end- 
use  product;  PAI  =  Pure  active 
ingredient;  PAIRA  =  Pure  active 
ingredient  radiolabeled;  the  residue  of 
concern  is  determined  by  the  Agency. 

(e)  Table.  The  following  table  shows 
the  data  requirements  for  residue 
chemistry.  The  test  notes  appear  in 
paragraph  (f)  of  this  section. 


Table  —  Antimicrobial  Residue  Chemistry  Data  Requirements 


Use  Pattern 

Guideline  Number 

Data  Requirement 

Agricul¬ 

tural 

Premises 

_ 1 

Indirect 

Food 

Uses 

Direct 

Food 

Contact 

Uses 

Aquatic 

Uses 

Test  substance 

i 

Test  Note 
No. 

i _ 

Supporting  Information 


i 

860.1100 

Chemical  identity 

- r* 

R 

R 

R 

R 

TGAI 

860.1200 

Directions  for  use 

R 

R 

R 

R 

- 

- 

860.1550 

Proposed  tolerance 

R 

R 

R 

R 

- 

1 

860.1560 

Reasonable  grounds  in 
petition 

support  of  ; 

R 

R 

R 

R 

- 

1 

860.1650 

Submittal  of  analytical 
standards 

reference  j 

R 

R 

R 

cc 

PAI  and  residue  of 
concern 

2 

1 _ 

Nature  of  the  residue 


860.1300 

Nature  of  the  residue  in  plants 

CR 

NR 

R 

PAIRA 

3,  4,  5 

860.1300 

Nature  of  the  residue  in  livestock 

R 

NR 

_ . _ 

CR 

CR 

PAIRA  or  radiolabeled 
plant  metabolite 

6,  7,  8 

Analytical  methods 


860.1340 

1 

Residue  analytical  methods  for  en¬ 
forcement  of  tolerances 

CR 

CR 

R 

CR 

Residue  of  concern 

9 

860.1340 

Residue  analytical  methods  for  data 
collection 

CR 

CR 

R 

CR 

Residue  of  concern 

10 

860.1360  Multiresidue  method  testing 

CR 

CR 

R 

CR 

! 

|  Residue  of  concern 

11 

Magnitude  of  the  residue 


Storage  stability 

R  R  R 

R 

[  TEP  or  residue  of 

12 

1 

concern 
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Table  —  Antimicrobial  Residue  Chemistry  Data  Requirements— Continued 


1 

Guideline  Number 

- 

Data  Requirement 

Use  Pattern 

Test  substance 

Test  Note 
No. 

Agricul¬ 

tural 

Premises 

Indirect 

Food 

Uses 

Direct 

Food 

Contact 

Uses 

Aquatic 

Uses 

860.1500 

Crop  field  trials 

CR 

CR 

R 

R 

TEP 

13,  14 

860.1520 

Processed  food  or  feed 

NR 

CR 

CR 

CR 

TEP 

15 

860.1480 

Meat/milk/poultry/eggs 

CR 

CR 

CR 

CR 

TGAI  or  plant  metabo¬ 
lite 

16,  17 

860.1400 

Potable  water 

R 

NR 

NR 

R 

TEP 

18 

860.1400 

Fish 

NR 

NR 

NR 

R 

TEP 

19 

860.1400 

Irrigated  crops 

NR 

NR 

NR 

CR 

TEP 

20 

860.1460 

Food-handling 

NR 

CR 

R 

NR 

TEP 

21 

860.1540 

Anticipated  residues 

CR 

CR 

CR 

CR 

Residue  of  concern 

22 

None 

Migration  studies 

NR 

CR 

NR 

NR 

TGAI 

23 

(f)  Test  notes.  The  following  test  notes 
apply  to  the  data  requirements  in  the 
table  to  paragraph  (e)  of  this  section: 

1.  A  petition  proposing  a  numerical 
tolerance  or  a  tolerance  exemption  is 
required  for  any  food  or  feed  use  subject  to 
section  408  of  the  FFDCA  if  the  use  is  not 
covered  by  an  existing  tolerance  or  tolerance 
exemption. 

2.  An  analytical  reference  standard  is 
required  for  any  food  or  feed  use  requiring 

a  tolerance.  Material  safety  data  sheets  must 
accompany  analytical  standards  as  specified 
by  OSHA  in  29  CFR  1910.1200. 

3.  For  agricultural  premises,  data  are 
required  for  postharvest  storage  of  plant 
commodities. 

4.  Data  are  required  for  direct  food  contact 
uses,  excluding  egg  washes,  to  determine  the 
transformation  products  in  representative 
foods. 

5.  Data  are  required  to  support  applications 
to  water  if  any  residues  could  occur  in 
irrigated  crops,  or  to  crops  treated  directly  in 
the  field. 

6.  Data  are  required  when  an  antimicrobial 
pesticide  is  applied  directly  to  livestock,  to 
livestock  premises,  to  livestock  drinking 
water,  to  livestock  feed,  or  to  crops  used  for 
livestock  feed. 

7.  Data  are  required  for  aquatic  uses  if  there 
is  the  potential  that  the  treated  water  could 
be  used  eventually  for  drinking  purposes  by 
livestock. 

8.  If  results  from  the  plant  metabolism 
study  show  differing  metabolites  in  plants 
from  those  found  in  animals,  then  additional 
livestock  metabolism  study(ies)  involving 
dosing  with  the  plant  metabolite(s)  may  be 
required. 


9.  A  residue  analytical  method  suitable  for 
enforcement  purposes  is  required  whenever 
a  numeric  tolerance  is  proposed. 

Enforcement  methods  must  be  supported  by 
results  of  an  independent  laboratory 
validation. 

10.  A  residue  analytical  method  suitable 
for  collecting  data  to  establish  tolerances 
must  quantitate  all  residues  of  concern,  as 
determined  by  the  Agency. 

11.  Data  are  required  to  determine  whether 
the  FDA/USDA  multiresidue  methodology 
would  detect  and  identify  the  antimicrobial 
active  ingredient  and  its  metabolites. 

12.  Data  are  required  for  any  food  or  feed 
use  requiring  magnitude  of  the  residue 
studies  unless  analytical  samples  are  stored 
frozen  for  30  days  or  less,  and  the  active 
ingredient  is  not  known  to  be  volatile  or 
labile. 

13.  Residue  data  are  required  if 
antimicrobial  chemicals  are  to  be  applied  to 
mushroom  houses,  empty  or  occupied 
beehives,  wood  used  to  construct  beehives, 
or  any  use  which  could  result  in  residues  in 
food  or  feed. 

14.  If  the  antimicrobial  chemical  is  applied 
to  growing  crops  in  the  field,  then  the 
requirements  of  40  CFR  part  158,  subpart  O 
(terrestrial  food  or  feed  use  pattern)  apply. 

15.  Data  on  the  nature  and  level  of  residues 
in  processed  food  or  feed  are  required  if 
residues  could  potentially  concentrate  on 
processing,  thus  requiring  the  establishment 
of  a  separate  tolerance  higher  than  that  of  the 
raw  agricultural  commodity. 

16.  Data  are  required  when  the  pesticide 
use  is  a  direct  application  to  livestock. 

17.  Data  are  required  if  livestock  premises 
are  treated  or  if  pesticide  residues  are  present 


in  or  on  livestock  feed  items  or  intentionally 
added  to  drinking  water.  These  studies, 
however,  may  not  be  required  in  cases  where 
the  livestock  metabolism  studies  indicate 
negligible  transfer  of  pesticide  residues  of 
concern  to  tissues,  milk,  and  eggs  at  the 
maximum  expected  exposure  level  for  the 
animals. 

18.  Data  are  required  for  antimicrobial 
pesticides  applied  directly  to  water,  if  there 
is  the  potential  that  the  treated  water  could 
be  used  for  drinking  purposes  by  man  or 
animals. 

19.  For  aquatic  uses,  data  for  fish  are 
required  for  antimicrobial  pesticides  applied 
directly  to  water  inhabited,  or  which  will  be 
inhabited,  by  fish  that  may  be  caught  or 
harvested  for  human  consumption. 

20.  Data  are  required  for  antimicrobial 
pesticides  applied  directly  to  water  that 
could  be  used  for  irrigation  or  to  irrigation 
facilities  such  as  ditches. 

21.  Data  are  required  whenever  a  pesticide 
is  to  be  used  in  a  food-handling  or  feed 
handling  establishment  unless  theoretical 
calculations,  radiolabeled  laboratory  data,  the 
nature  of  the  residue  study,  or  other  data 
show  that  residues  will  not  occur  in  food  or 
feed.  Use  in  a  food-handling  establishment 
also  includes  fresh  fruits  and  vegetables  that 
undergo  a  rinse  with  either  a  sanitizing 
solution,  or  with  a  disinfectant  followed  by 

a  potable  water  rinse. 

22.  Data  are  required  when  estimates  of 
risk  using  residues  at  the  tolerance  level  may 
result  in  a  risk  of  concern.  These  data  may 
include  washing,  cooking,  processing  or 
degradation  studies  as  well  as  market  basket 
surveys  for  a  more  precise  residue 
determination. 
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23.  Migration  of  residue  data  are  required 
for  antimicrobial  pesticides  applied  to  hard 
food  surfaces  or  incorporated  into  substrates 
(wood,  plastic,  paper,  cloth,  rubber  or  similar 
products)  intended  for  contact  with  food  or 
feed  when  theoretical  (modeled)  estimates  of 
the  amount  of  antimicrobial  residue 
transferred  to  the  food  or  feed  may  result  in 


a  risk  of  concern.  Protocols  must  be  approved 
by  the  Agency  prior  to  the  initiation  of  the 
study.  Details  for  developing  protocols  are 
available  from  the  Agency. 

PART  161— [AMENDED] 

6.  The  authority  citation  for  part  161 
continues  to  read  as  follows: 


Authority:  7  U.S.C.  136  -  136y. 

Part  161  [Removed] 

7.  Part  161  is  removed: 

[FR  Doc.  E8-23127  Filed  10-7-08;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Parts  21  and  22 
[FWS-R9-MB-2008-0039]  [91 200-1 231 -9BPP] 
RIN  1018-AG11 

Migratory  Bird  Permits;  Changes  in  the 
Regulations  Governing  Falconry 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  change  the  regulations 
governing  falconry  in  the  United  States. 
We  have  reorganized  the  regulations 
and  added  or  changed  some  provisions 
in  them.  In  particular,  we  have 
eliminated  the  requirement  for  a  Federal 
permit  to  practice  falconry.  The  changes 
will  make  it  easier  to  understand  the 
requirements  for  the  practice  of 
falconry,  including  take  of  raptors  from 
the  wild,  and  the  procedures  for 
obtaining  a  falconry  permit.  This  rule 
also  adds  a  provision  allowing  us  to 
approve  falconry  regulations  that  Indian 
Tribes  or  U.S.  territories  adopt.  State, 
tribal,  or  territorial  laws  and  regulations 
governing  falconry  must  meet  the 
standards  in  these  regulations  by 
January  1,  2014,  at  which  time  the 
Federal  permit  program  will  be 
discontinued. 

DATES:  These  regulations  are  effective 
November  7,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

George  T.  Allen,  Division  of  Migratory 
Bird  Management,  at  703-358-1825. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  U.S.  Fish  and  Wildlife  Service  is 
the  Federal  agency  with  the  primary 
responsibility  for  managing  migratory 
birds.  Our  authority  is  based  on  the 
Migratory  Bird  Treaty  Act  (MBTA)  (16 
U.S.C.  703  et  seq.),  which  implements 
conventions  with  Great  Britain  (for 
Canada),  Mexico,  Japan,  and  the  Soviet 
Union  (Russia).  Raptors  (birds  of  prey) 
are  afforded  Federal  protection  by  the 
1972  amendment  to  the  Convention  for 
the  Protection  of  Migratory  Birds  and 
Game  Animals,  February  7,  1936, 

United  States — Mexico,  as  amended;  the 
Convention  between  the  United  States 
and  Japan  for  the  Protection  of 
Migratory  Birds  in  Danger  of  Extinction 
and  Their  Environment,  September  19, 
1974;  and  the  Convention  Between  the 
United  States  of  America  and  the  Union 
of  Soviet  Socialist  Republics  (Russia) 
Concerning  the  Conservation  of 


Migratory  Birds  and  Their  Environment, 
November  26,  1976. 

The  taking  and  possession  of  raptors 
are  strictly  prohibited  except  as 
permitted  under  regulations 
implementing  the  MBTA.  The 
regulations  govern  the  issuance  of 
permits  for  activities  with  migratory 
birds.  They  are  in  title  50,  Code  of 
Federal  Regulations,  parts  10,  13,  21, 
and  22.  Raptors  also  may  be  protected 
by  State,  tribal,  and  territorial 
regulations. 

Our  authority  also  is  based  on  the 
Bald  and  Golden  Eagle  Protection  Act 
(16  U.S.C.  668-668d).  The  Eagle  Act 
extends  additional  protections  for  bald 
eagles  and  golden  eagles,  and  addresses 
some  human  activities  that  may  affect 
these  species.  The  Act  specifies 
circumstances  under  which  falconers 
may  take  golden  eagles  from  the  wild. 

We  proposed  revisions  to  the 
regulations  governing  falconry  on 
February  9,  2005  (70  FR  6978-6992).  We 
did  so  to  address  changes  in  the  practice 
of  falconry  and  to  respond  to  a  request 
from  the  Association  of  Fish  and 
Wildlife  Agencies  that  we  consider 
eliminating  duplicative  Federal/State 
falconry  permitting.  The  rule  was  open 
for  comment  for  90  days. 

Regulations  for  falconry  schools  are 
not  covered  under  this  rule.  We  have 
concluded  that  falconry  schools  are 
most  appropriately  addressed  under 
regulations  governing  education  with 
migratory  birds,  and  these  regulations 
are  under  development. 

II.  Changes  in  the  Regulations 
Governing  Falconry 

We  have  rewritten  the  regulations  in 
plain  language  and  have  changed  or 
added  some  provisions.  The  following 
are  notable  substantive  changes.  In  this 
SUPPLEMENTARY  INFORMATION  section, 
“States”  refers  to  States,  the  District  of 
Columbia,  and  territories  under  the 
jurisdiction  of  the  United  States. 

1.  After  adoption  of  these  regulations, 
a  State,  tribal,  or  territorial  falconry 
permit  will  suffice  for  the  practice  of 
falconry.  A  dual  State/Federal 
permitting  system  has  been  in  place 
since  implementation  of  Federal 
regulations  governing  falconry.  Every 
State  government  except  that  of  Hawaii 
has  now  implemented  regulations 
governing  falconry.  The  government  of 
the  District  of  Columbia  has  not 
implemented  regulations  governing 
falconry.  To  allow  falconry,  States, 
tribes,  territories,  and  the  District  of 
Columbia  must  operate  within  the 
bounds  of  the  Federal  regulations.  We 
have  concluded  that  with  State,  tribal, 
and  territorial  permitting  in  place  (if 
tribes  or  territories  choose  to  do  so),  we 


can  reduce  the  paperwork  burden  on 
permittees  and  the  Service,  and  can 
eliminate  the  cost  of  a  Federal  permit 
for  falconry  permittees.  No  tribe  or  • 
territory  has  sought  to  establish  falconry 
regulations,  but  this  rule  makes  it  clear 
that  they  can  do  so. 

2.  This  rule  implements  electronic 
reporting  of  acquisition,  transfer,  or  loss 
of  raptors  held  for  falconry.  Electronic 
reporting  will  eliminate  the  need  for 
permittees  to  send  us  paper  reports  for 
these  actions,  though  some  may  still 
have  to  mail  completed  forms  to  their 
State  or  tribal  governments  if  those 
entities  require  signed  3-186A  forms. 
Implementing  electronic  reporting  for 
transactions  under  the  falconry 
regulations  will  reduce  permittee 
expenses  and  the  time  it  takes  to  report. 
We  will  maintain  the  3-186A  reporting 
system.  The  States,  tribes,  or  territories 
will  need  to  regularly  update 
information  on  falconry  permittees.  We 
will  not  allow  submission  of  paper  3- 
186A  forms  after  these  regulations  are  in 
effect  in  a  State  or  territory  or  by  a  tribe. 
However,  the  States,  tribes,  or  territories 
may  choose  to  accept  paper  3-186A 
forms.  If  a  State,  tribe,  or  territory 
chooses  to  do  so,  it  will  be  responsible 
for  entering  the  data  into  the  electronic 
3-186A  system. 

3.  We  will  allow  Apprentice 
Falconers  to  possess  additional  species 
of  Falconiformes  and  Strigiformes  taken 
from  the  wild. 

4.  Apprentice  Falconers  may  possess 
non-imprinted  captive-bred  raptors  of 
the  species  they  are  allowed  to  possess. 

5.  The  regulations  add  requirements 
for  capture  and  possession  of  golden 
eagles  to  use  in  falconry  for  Master 
Falconers  with  sufficient  experience. 
Previously,  they  were  covered  in  50  CFR 
22.24.  We  simplified  the  regulations  in 
50  CFR  22.24  to  account  for  this  change, 
which  will  facilitate  permitting  by  the 
States,  tribes,  and  territories.  We  will  no 
longer  require  Federal  permitting  of 
falconers  for  possession  of  golden 
eagles. 

6.  The  regulations  allow  Master 
Falconers  to  keep  up  to  5  wild  raptors 
to  use  in  falconry.  Currently,  Master 
Falconers  are  allowed  to  keep  3  raptors 
for  falconry.  Allowing  the  possession  of 
5  wild  raptors  does  not  change  the 
allowed  annual  take  of  2  raptors  from 
the  wild  each  year  (§  21.29  (e)(2)). 

7.  A  Master  Falconer  may  possess  any 
number  of  captive-bred  raptors  if  they 
are  used  in  falconry.  Allowing  the 
possession  of  captive-bred  raptors  does 
not  change  the  allowed  annual  take  of 

2  raptors  from  the  wild  or  the  level  of 
care  we  require  (§  21.29  (e)(2)). 

8.  General  Falconers  may  keep  3 
raptors  to  use  in  falconry.  Allowing  the 
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possession  of  3  raptors  does  not  change 
the  allowed  annual  take  of  2  raptors 
from  the  wild. 

9.  Each  State,  tribe,  or  territory  may 
develop  and  administer  the  required 
examination  for  Apprentice  Falconers 
and  new  residents.  Changes  in  the 
examination  a  State,  tribe,  or  territory 
administers  will  require  our  approval  (§ 
21.29  (b)(4)(ii)). 

10.  A  new  resident  of  the  United 
States  can  qualify  for  a  falconry  permit 
appropriate  for  his  or  her  level  of 
experience.  The  applicant  must 
correctly  answer  at  least  80  percent  of 
the  questions  on  the  supervised 
examination  for  Apprentice  Falconers. 
The  State,  tribe,  or  territory  under 
which  the  applicant  wishes  to  obtain  a 
falconry  permit  administers  the 
examination.  If  the  applicant  passes  the 
test,  the  State,  tribe,  or  territory  may 
decide  what  level  of  falconry  permit  he 
or  she  may  hold,  consistent  with  the 
guidelines  set  forth  in  these  regulations 
(§  21.29  (c)(6)). 

11.  We  rewrote  and  simplified  the 
facilities  and  equipment  requirements  to 
make  them  easier  to  understand  (§  21.29 
(c)).  We  do  not  intend  to  require 
rebuilding  of  existing  facilities  if  a  State 
has  approved  them. 

12.  Possession  of  facilities  for  housing 
raptors  will  not  be  a  prerequisite  for 
obtaining  a  permit.  However,  a 
permittee  must  have  facilities  that  pass 
State,  tribal,  or  territorial  inspection 
before  he  or  she  may  obtain  a  raptor  for 
use  in  falconry.  This  change  will  allow 
former  falconers  who  no  longer  can 
keep  falconry  raptors  to  get  a  falconry 
permit  and  assist  Apprentice  Falconers 
in  learning  about  the  practice  of 
falconry  (§  21.29  (c)(5)(h)). 

13.  We  removed  the  180-day-per-year 
limit  on  take  of  raptors  from  the  wild. 
Raptors  may  be  taken  for  falconry 
during  periods  specified  by  the  States, 
tribes,  or  territories.  The  180-day 
restriction  unnecessarily  limits  the 
governance  of  take  by  States,  tribes,  or 
territories.  We  believe  it  is  reasonable 
for  them  to  be  able  to  regulate  take  from 
the  wild  when  different  raptor  species 
are  present.  The  180-day  restriction 
limits  the  ability  of  a  State,  tribe,  or 
territory  to  do  so. 

14.  When  flown  for  falconry,  a  hybrid 
raptor  must  have  two  attached  radio 
transmitters  that  will  allow  the 
permittee  to  locate  it.  We  prohibit 
intentional  permanent  release  of  hybrids 
to  the  wild  (§  21.29  (e)(8)  and  (e)(9)(iv)). 

15.  Falconers  will  be  responsible  for 
treatment  and  rehabilitation  costs  of 
falconry  raptors  injured  in  trapping 
efforts. 

16.  This  rule  requires  banding  or 
microchipping  of  all  goshawks  taken 


from  the  wild.  We  eliminated  the 
requirement  to  band  golden  eagles  taken 
from  the  wild.  Goshawk  numbers  in 
parts  of  the  country  and  law 
enforcement  concerns  over  take  and 
transport  of  goshawks  have  led  us  to 
require  banding  of  goshawks  taken  out 
of  the  wild.  However,  very  few  golden 
eagles  are  taken  from  the  wild  each  year, 
and  we  deem  banding  them  unnecessary 
at  present  (§  21.29  (c)(7)(i)). 

17.  The  rule  allows  temporary  release 
of  falconry  raptors  to  the  wild 
(“hacking”)  for  both  wild-caught  birds 
and  captive-bred  birds  (§  21.29  (f)(2)). 

18.  General  and  Master  Falconers  may 
use  suitable  raptors  in  raptor 
propagation  if  the  propagator  has  a 
raptor  propagation  permit.  The  raptors 
do  not  need  to  be  transferred  from  the 
falconer’s  falconry  permit  if  they  are 
used  temporarily  in  propagation. 

19.  A  falconer  may  transfer  most 
raptors  captured  from  the  wild  under  a 
falconry  permit  to  a  propagation  permit 
only  after  they  have  been  used  in 
falconry  for  at  least  2  years  (§21.29 
(f)(5)(i)).  Previously,  raptors  taken  for 
falconry  could  be  transferred  to  another 
permit  type  immediately  after  capture. 
With  this  change,  we  are  addressing 
State  concerns  over  take  under  falconry 
permits  and  immediate  transfer  to 
propagation  permits.  This  has  been  used 
to  circumvent  State  review  of  take  of 
raptors  for  the  wild  for  use  in 
propagation.  The  2-year  restriction  and 
the  limits  on  possession  together  will 
mean  that  falconers  will  be  limited  in 
their  abilities  to  take  birds  from  the  wild 
for  use  in  propagation. 

20:  General  and  Master  Falconers  may 
use  suitable  raptors  they  possess  in 
conservation  education  programs 
without  an  additional  permit  (§  21.29 
(f)(8)(i)).  An  apprentice  falconer  may 
present  conservation  education 
programs  and  use  a  raptor  he  or  she 
possesses  if  he  or  she  is  under  the 
supervision  of  a  General  or  Master 
Falconer  when  presenting  the  program 
(§  21.29  (f)(8)(ii)).  The  raptors  must  be 
used  in  hunting:  they  may  not  be  held 
under  a  falconry  permit  to  be  used 
primarily  for  conservation  education 
purposes.  Falconers  can  serve  a  role  in 
educating  the  public  about  the  roles 
raptors  play  in  the  environment  and 
their  legal  protections.  Any  bird  held 
primarily  for  education  must  be  held 
under  a  Special  Purpose  education 
permit. 

21.  We  lowered  the  age  for  Apprentice 
Falconers  from  14  to  12  (§  21.29 
(c)(3)(i)(A)). 

22.  A  visitor  to  the  United  States  with 
a  falconry  permit  from  his  or  her 
country  may  practice  falconry  in  the 


United  States  if  the  State,  tribe,  or 
territory  allows  it  (§  21.29  (f)(14)), 

23.  We  added  a  provision  for 
immediate  restoration  of  revoked 
permits.  This  change  is  to  make  it  clear 
that  restoration  of  an  individual’s 
permit  after  the  end  of  a  revocation 
period  is  at  the  discretion  of  the  State, 
tribe,  or  territory  (§  21.29  (i)). 

24.  We  revised  the  definitions  of  the 
terms  “falconry”  and  “raptor,”  and 
added  definitions  of  the  terms 
"hacking,”  “hybrid,”  and  “imprint.” 

25.  General  and  Master  Falconers  may 
assist  Federal-  and  State-permitted 
migratory  bird  rehabilitators  in 
conditioning  of  raptors  for  permanent 
release  to  the  wild.  A  falconer  may  work 
with  a  rehabilitator  without  being  a 
subpermittee  of  the  rehabilitator  (§ 

21.31  (e)(3)). 

Because  it  will  take  time  for  States  to 
change  their  falconry  regulations  to 
comply  with  these  regulations,  the  final 
compliance  date  for  these  regulations  is 
January  1,  2014. 

Each  State,  tribe,  or  territory  that 
wishes  to  allow  the  practice  of  falconry 
must  work  with  us  to  ensure  correct 
operation  of  electronic  reporting  of  take 
of  raptors  from  the  wild,  and  must  then 
certify  to  the  Director  of  the  U.S.  Fish 
and  Wildlife  Service  that  it  is  in 
compliance  with  the  new  regulations. 
Any  State  certified  to  allow  falconry  • 
under  the  Federal  falconry  regulations 
in  §§  21.28,  21.29,  and  22.24  of  this  part 
prior  to  the  effective  date  may  continue 
to  allow  falconry  under  those  provisions 
until  we  approve  that  State’s 
recertification,  or  until  January  1,  2014. 
Falconry  shall  not  be  permitted  in  a 
State  or  territory  or  by  a  Tribe  after 
January  1,  2014,  until  that  State,  tribe, 
or  territory  develops  a  permitting 
program  that  the  Director  has  certified 
to  be  in  compliance  with  these 
regulations. 

III.  Changes  from  the  Proposed  Rule 

We  made  many  wording  changes  and 
small  organizational  changes  from  the 
proposed  rule.  Major  changes  from  the 
proposed  rule  are  limited. 

1.  We  added  territories  to  those 
entities  that  may  promulgate  falconry 
regulations. 

2.  We  changed  the  possession  limit 
for  General  Falconers  from  2  raptors  to 

3. 

3.  We  deferred  to  numerous 
comments  about  the  provisions  for 
review  of  State,  tribal,  or  territorial 
permitting  and  suspension  of 
permitting.  We  changed  the  language 
about  the  reviews  to  allow  the  States, 
tribes,  and  territories  to  work  with  us  to 
correct  permitting  deficiencies,  should 
they  occur. 
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4.  Many  commenters  suggested  that 
the  proposed  change  in  the  regulations 
that  would  require  more  experience  to 
advance  to  General  Falconer  was  not 
warranted.  We  agreed  with  the 
prevailing  comments  on  this  point,  and 
revised  the  amount  of  experience 
required  to  advance  to  General  Falconer. 

5.  We  added  a  facilities  inspection 
requirement  for  falconers  who  spend 
120  days  or  more  at  another  location 
with  any  of  their  falconry  raptors. 

6.  Some  commenters  were  opposed  to 
the  annual  reporting  each  year  on 
golden  eagle  trapping  activities  required 
in  addition  to  3-1 86A  reports.  We 
agreed  with  their  argument,  and  deleted 
the  requirement  from  these  regulations. 
We  will  compile  information  on  take  of 
eagles  through  the  electronic  reporting 
system. 

7.  Some  commenters  felt  that  the 
language  in  50  CFR  13  does  not  provide 
sufficient  protection  for  falconry  birds, 
and  suggested  that  inspections  be 
allowed  only  in  the  presence  of  the 
permittee.  We  added  this  language  to 
these  regulations. 

8.  Some  commenters  suggested  that 
we  allow  implanting  of  microchips  in 
lieu  of  required  bands.  We  added  the 
use  of  International  Standardization 
Organization-  compliant  microchips  to 
these  regulations. 

9.  Many  commenters  asked  for  a 
provision  allowing  a  falconry  bird  to 
feed  on  prey  that  the  falconer  did  not 
intend  to  have  the  raptor  hunt.  We 
added  a  provision  covering  this  issue  to 
these  regulations. 

10.  Some  commenters  suggested  that 
the  question  and  answer  format  in  the 
proposed  rule  did  not  work  well,  or  that 
issues  were  addressed  in  more  than  one 
section  of  the  rule.  We  changed  the 
wording  of  these  sections  whenever  we 
received  suggested  changes,  reorganized 
the  regulations  to  address  the  concerns 
about  regulations  in  multiple  sections, 
and  changed  from  the  question/answer 
format. 

11.  We  clarified  language  in  this  final 
rule  about  trapping  raptors  for  falconry 
on  public  lands. 

12.  We  added  language  to  this  final 
rule  stating  that  take  of  birds  under  a 
depredation  order  can  include  take  by 
falconry  birds,  unless  the  Depredation 
Order  specifies  methods  of  take  that  do 
not  include  falconry7. 

13.  In  a  separate  rule  we  have  revised 
§  21.21  to  simplify  the  regulations 
governing  import  and  export  of 
migratory  birds.  The  proposed  changes 
to  §  21.21  are  deleted  from  this  rule. 

IV.  Comments  on  the  Proposed  Rule 

We  received  967  comments  from 
individuals  and  organizations, 


including  30  from  States  and  3  from 
other  government  entities,  on  the 
proposed  rule  published  on  February  9, 
2005  (70  FR  6978-6992).  We  have 
reviewed  the  comments,  and  respond 
here  to  the  most  significant  issues 
raised. 

Issue.  Authority  over  captive-bred 
birds.  A  number  of  commenters  asserted 
that  the  U.S.  Fish  and  Wildlife  Service 
has  no  authority  to  regulate  captive-bred 
raptors. 

Response.  The  Migratory  Bird  Treaty 
Act  does  not  distinguish  between  wild 
and  captive-bred  birds.  In  addition,  case 
law  has  established  that  the  MBTA  does 
govern  activities  involving  captive-bred 
raptors. 

Issue.  Elimination  of  the  Federal 
falconry  permit.  This  change  was 
requested  by  the  States  through  the 
Association  of  Fish  and  Wildlife 
Agencies  on  behalf  of  the  States,  and 
would  simply  eliminate  the  Federal 
permit.  All  States  that  are  expected  to 
allow  falconry  have  now  implemented 
regulations  governing  the  practice,  and 
all  have  approved  falconry  regulations 
in  place.  The  majority  of  those  who 
commented  on  this  issue  agreed  with 
the  proposal  to  have  falconry  permits 
administered  by  the  States. 

•  “...  this  decision  because  of  the  shift 
from  national  to  local  standards  has  the 
potentially  [sic]  to  significantly  affect 
raptor  populations  at  a  local  and 
national  level  and  therefore  requires  an 
Environmental  Impact  Statement  under 
the  provisions  of  the  National 
Environmental  Policy  Act.” 

Response.  This  assertion  is  incorrect. 
The  take  of  raptors  from  the  wild  by 
each  permittee  each  year  for  use  in 
falconry  is  not  altered;  falconers  are  still 
limited  to  take  of  no  more  than  two 
raptors  from  the  wild  each  year.  Thus, 
the  change  to  falconry  permitting 
administered  by  the  States  has  no 
environmental  impact.  Further,  in  our 
assessment  of  the  effects  of  take  from 
the  wild  for  falconry  and  raptor 
propagation  (U.S.F.W.S.  2007),  we 
found  that  the  take  of  wild  raptors  for 
falconry  is  very  unlikely  to  have  a 
significant  detrimental  effect  on  wild 
raptor  populations.  All  States  must  still 
maintain  regulations  at  least  as 
restrictive  as  the  Federal  regulations. 
The  revised  regulations  require  the 
States  to  be  diligent  in  regulating 
falconry  for  the  sport  to  continue  to  be 
allowed.  Further,  Federal  authority  for 
enforcement  of  most  aspects  of  the 
falconry  regulations  is  not  diminished 
by  the  regulations  change. 

Issue.  Federal  oversight. 

•  “...  federal  oversight  of  permitting 
brings  a  different  level  of  expertise  and 
enforcement  level  to  the  sport  of 


falconry.  State  fish  and  wildlife  agencies 
do  not  necessarily  have  the  staff, 
funding,  expertise,  or  enforcement 
capabilities  that  FWS  is  able  to  provide. 
An  effective  permit  program  for  falconry 
required  a  strong  federal  presence  and 
federal  resources.” 

•  “I  strongly  approve  of  eliminating 
the  Federal  permit  OR  changing  it  to  a 
one  time  issued  permit  for  life.” 

•  “The  U.S.  Fish  and  Wildlife  Service 
should  transfer  management  of  falconry 
programs  to  States  that  comply  with 
federal  falconry  standards.  We  agree 
that,  in  the  future,  there  should  be  no 
federal  falconry  permit.  The  mandates 
and  obligations  of  the  Service  under  the 
Migratory  Bird  Treaty  Act  (MBTA) 
require  the  Service  to  continue  to 
regulate  the  sport  of  falconry.  Therefore, 
the  Service  should  work  to  correct  all 
administrative  issues  that  arise 
regarding  States’  compliance  with  the 
changes  in  the  falconry  regulations.  It 
took  3  decades  to  develop  the  current 
system  and  no  arbitrary  change-over 
period  should  be  imposed  that  could 
potentially  leave  any  State  behind.  Any 
State  that  modifies  its  regulations  to  be 
in  compliance  with  the  new  federal 
falconry  regulations  should  be  allowed 
to  operate  immediately  under  the  new 
regulations.”  (State  comment) 

•  “GADNR  [Georgia  Department  of 
Natural  Resources]  supports  the 
proposed  change  to  the  licensing 
procedures  for  falconry  and  the 
elimination  of  duplicative  licensing. 
Once  State  regulations  have  been 
reviewed  and  addressed,  we  do  not 
foresee  any  significant  additional 
workload  in  managing  these  licensees.” 
(State  agency) 

•  We  agree  that  the  current  dual 
permitting  system  should  be  revised  to 
shift  falconry  permit  administration  to 
the  individual  States.  This  will  relieve 
staff  of  all  agencies  of  an  extra 
administrative  step  in  the  permitting 
process.”  (State  agency) 

•  “The  most  substantive  proposed 
change  in  the  revised  regulations  is  the 
elimination  of  the  federal  falconry 
permit  once  a  State  is  certified  to  be  in 
compliance  with  the  federal  regulations. 
The  WDFW  [Washington  Department  of 
Fish  and  Wildlife]  has  supported  that 
action  and  the  retention  of  a  single  State 
permit  requirement.”  (State  agency) 

•  “The  proposed  revisions  appear  to 
not  only  reduce  permit  process 
duplicative  efforts  -  as  USFWS  suggests 
-but  to  relax  Federal  oversight  of 
migratory  bird  take  -  an  oversight  that 
has  been  valued  for  almost  thirty  years. 
CDOW  [Colorado  Division  of  Wildlife] 
recognizes  the  benefit  that  Federal 
guidelines  and  regulations  bring  to  the 
management  of  migratory  birds,  and  the 


Federal  Register /Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations 


59451 


MBTA’s  role  in  governing  all  harvest  in 
order  to  prevent  over-utilization.  CDOW 
contends  that  relaxation  of  Federal 
oversight  could  result  in  undesired 
impacts  to  wildlife  populations,  due  in 
part  to  an  increased  dependency  on 
already  insufficient  State  resources,  and 
due  additionally  to  the  loss  of  a  national 
perspective  of  the  ecological  and 
cultural  values  that  guide  management 
decisions.  Like  the  USFWS,  most  States 
and  tribes  are  continuing  to  “do  more 
with  less.”  In  addition,  concern  has 
been  raised  that  loosening  of  Federal 
oversight  suggests  a  retreat  from  the 
hard  won  progress  made  toward 
managing  wildlife  and  habitats  on  an 
ecosystem  or  biome  level.  While  the 
USFWS  proposed  revisions  continue  to 
allow  that  States  and  Tribes  enact  more 
restrictive  regulations,  in  practice, 

States  commonly  revert  to  the  federal 
regulatory  scheme  -  publics  sometimes 
demand  it.  Management  of  such  a 
highly  valued  wildlife  resource  may 
best  be  undertaken  in  a  strong 
partnership.”  (State  agency) 

•  “...  federal  oversight  is  necessary  to 
ensure  that  regional  impacts  to  raptor 
populations  from  the  sport  of  falconry 
are  identified  and  addressed  in  the 
permitting  process.  Only  by  tracking 
permits  at  the  regional  level  can 
potential  direct  impacts  to  individual 
raptor  species  and  raptor  populations  in 
general  be  adequately  understood.  It  is 
critical  that  FWS  track  the  number  of 
permits  issued  and  the  number  of  each 
species  taken  in  each  region  in  order  to 
prevent  negative  cumulative  impacts  as 
required  under  the  Migratory  Bird 
Treaty  Act.” 

Response.  Only  the  Federal  falconry 
permit  is  eliminated  -  not  Federal 
oversight  of  falconry  or  Federal 
databases.  These  regulations  will  simply 
transfer  all  falconry  permitting  to  the 
States.  States  that  certify  to  the  Director 
that  their  regulations  are  in  compliance 
with  these  regulations  will  receive 
prompt  consideration,  and  will  be  able 
to  operate  under  these  revised 
regulations.  All  falconers  must  comply 
with  these  regulations,  though  the  State 
or  tribal  regulations  may  be  more 
restrictive.  The  Service  will  still  have 
law  enforcement  authority  over  most 
aspects  of  the  practice  of  falconry,  and 
will  compile  and  evaluate  information 
on  all  reported  take  of  raptors  from  the 
wild  for  use  in  falconry.  Inspections  of 
falconry  records,  facilities,  and  birds 
will  be  the  responsibility  of  the  States, 
tribes,  or  territories.  Because  we  will 
collect  the  same  information  we  have 
collected  in  the  past  and  will  retain 
enforcement  authority,  except  the 
authority  for  inspections,  we  do  not 
believe  that  the  changes  in  these 


regulations  relax  Federal  oversight  of 
falconry.  Our  2007  NEPA  analysis 
(U.S.F.W.S.  2007)  confirmed  the 
minimal  impact  of  falconry  on  wild 
raptor  populations. 

We  have  implemented  electronic 
reporting  that  will  allow  assessment  of 
take  of  all  raptor  species  taken  from  the 
wild  for  use  in  falconry.  We  will  be  able 
to  assess  take  at  the  regional  or  State 
level.  With  this  system,  we  will  track 
the  number  of  permits  issued  and  the 
number  of  each  species  taken,  and  will 
evaluate  the  effects  of  take  for  falconry 
on  raptor  populations  (see  U.S.F.W.S. 
2007).  We  expect  that  electronic 
reporting  wdl  facilitate  summarizing 
and  analyzing  the  effects  of  take  of 
raptors  for  use  in  falconry. 

Issue.  National  permit  system. 

•  “...a  national  permitting  system 
allows  individuals  who  may  have  had 
their  falconry  permit  [sic]  revoked  to  be 
identified  should  they  reapply.  Moving 
to  a  state  permitting  system,  creates  the 
potential  for  an  individual  to  move  from 
State  to  State  and  reapplying  without 
recognition  of  past  problems  in  the 
event  of  a  permit  revocation.” 

Response.  Each  State,  tribe,  or 
territory  will  be  able  to  access  the 
national  permittee  database  for 
information  on  an  applicant  from 
another  State,  so  there  is  no  new 
potential  for  problems  such  as  the  one 
suggested  by  the  commenter.  See  § 

21.29  (1)  below  for  information  about 
data  the  States,  tribes,  or  territories  must 
keep. 

Issue.  Federal  standards. 

•  “...a  federal  permitting  program 
ensures  that  there  will  be  a  standard 
baseline  level  of  care  and  expertise 
required  before  an  individual  is  allowed 
to  remove  protected  wild  raptors  from 
the  wild  for  the  sport  of  falconry.  Going 
to  a  State  permitting  system  creates  the 
potential  for  disparities  in  the  rigor  and 
substance  of  permit  requirements 
administered  by  individual  states.” 

Response.  All  permittees  must 
comply  with  the  Federal  facilities  and 
care  requirements.  A  State,  tribe,  or 
territory-only  permitting  system  does 
not  alter  this  requirement.  States,  tribes, 
and  territories  have  implemented,  and 
will  be  able  to  implement,  more 
restrictive  regulations  (§  21.29 
(b)(l)(iii)). 

Issue.  State  workloads. 

•  “No  reduction  in  paperwork  will 
occur.  The  State  of  Iowa  will  continue 
to  require  paperwork  and  reporting 
requirements  for  licensed  falconers.  The 
U.S.  Fish  and  Wildlife  Service’s 
proposed  paperwork  reduction  appears 
to  simply  shift  most,  if  not  all,  of  the 
falconry  program’s  administrative 


burden  to  participating  State  agencies.” 
(State  agency) 

•  “This  section  [Unfunded  Mandates 
Reform  Act]  states  that  “Though  states 
may  have  to  revise  their  falconry 
regulations  to  comply  with  the  proposed 
revisions,  nearly  every  State  already  has 
falconry  regulations  in  place.  Therefore, 
revisions  of  the  State  regulations  should 
not  be  significant.”  If  adopted  these 
regulations  will  increase  administrative 
enforcement  burdens  on  State 
government.”  (State  agency) 

•  “The  department  is  concerned  about 
the  cost  of  operating  this  program  and 
the  apparent  unfunded  mandate  being 
placed  on  states  by  the  federal 
government.  We  suggest  the  Service 
consider  ways  to  cost-share  part  of  the 
state’s  programs  and  develop  a  co¬ 
management  rather  than  the  proposed 
federal  oversight  approach.”  (State- 
agency) 

•  “The  U.S.  Fish  and  Wildlife  Service 
is  proposing  a  significant  portion  of 
falconry  permitting,  record  keeping  and 
banding  shift  to  State  agencies.  This 
change  will  significantly  impact  our 
department’s  administrative  resources 
including  staff  hours,  material,  and 
equipment  costs.”  (State  agency) 

•  “The  proposal  is  of  concern  to 
Maine  because  it  seeks  to  shift  sole 
burden  to  the  States...  We  recommend 
that  the  Service  modify  its  current 
proposal  to  simply  authorize  the  States 
to  develop  their  own,  individual 
regulations  governing  the  practice  of 
falconry  without  the  requirement  [and 
the  burden  and  cost  to  the  States]  that 
they  must  operate  under  Federal 
requirements  and  Federal  oversight.” 
(State  agency) 

•  “Given  that  the  relatively  small 
number  of  falconers  in  the  U.S.  (~ 

4,000)  are  spread  across  the  entire 
country  and  their  movements  and 
transactions  routinely  criss-cross  State 
and  international  boundaries,  it  would 
certainly  seem  most  appropriate  and 
most  efficient  for  the  FWS  to  continue 
to  fulfill  its  responsibility  to  administer 
a  nationwide  system  capable  of 
permitting,  tracking  and  overseeing  use 
of  raptors  by  falconers  -  especially  in 
light  of  the  fact  that  the  value  of 
individual  birds  renders  falconry 
susceptible  to  black  market  endeavors.” 

•  “For  the  FWS  to  abdicate  its  current 
national  role  and  require  states  and 
tribes  to  absorb  new  responsibilities  to 
develop  and  administer  new  permitting 
procedures,  develop  additional 
expertise  with  issues  related  to  falconry, 
develop  new  database  and  tracking 
systems,  administer  falconry  tests  and 
assume  responsibility  to  monitor 
falconer  activities  and  enforce  falconry 
regulations  feels  like  a  major  unfunded 
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mandate  to  us.  The  proposed  rules 
would  entail  new  operational  expenses 
and  would  also  exacerbate  our  workload 
problem...  Finally,  should  these 
proposed  rules  be  approved,  there 
would  be  considerable  cost  to  states  to 
set  up  systems  that  could  be  considered 
duplicative  of  the  systems  currently 
maintained  by  the  FWS.  Both  monetary 
and  manpower  costs  of  such  an 
undertaking  and  the  inefficiencies 
associated  with  interfacing  50+ 
individual  falconry  permitting/tracking 
systems  come  at  a  time  when 
government  budgets  are  being  stretched 
to  the  limits.  The  proposed  five-year 
time  period  intended  to  allow  for  an 
adequate  transition  time  could  be 
rendered  moot  by  the  lack  of  new 
funding  to  establish  new  State  programs 
with  internal  as  well  as  inter- 
jurisdictional  capabilities.”  (State 
agency) 

Response.  State  concerns  on  this 
point  are  surprising,  because  the 
proposal  to  eliminate  the  Federal  permit 
was  presented  to  us  by  the  Association 
of  Fish  and  Wildlife  Agencies  with 
support  from  every  State.  Though  some 
States  may  have  to  change  their 
regulations  and  their  permitting 
procedures,  there  should  be  associated 
reductions  in  paperwork  and 
coordination  with  our  permits  offices. 

We  do  not  believe  the  regulation 
changes  put  a  significant  additional 
burden  on  the  States.  Therefore,  we  do 
not  believe  that  this  change  is  an 
unfunded  mandate.  One  State  agency 
went  on  to  state,  ‘‘The  department 
agrees  that  there  will  be  a  benefit  to 
falconers  and  a  reduction  in  paperwork 
resulting  from  this  regulatory  change.”  ~ 
We  also  intend  to  have  sufficient 
flexibility  in  the  database  to  allow  States 
to  eliminate  duplicate  work. 

Issue.  Transfer  of  falconry  birds  when 
a  permittee  moves  to  another  State  may 
be  restricted. 

•  “Currently,  Montana  law  does  not 
allow  possession  of  raptors  without  a 
Montana  falconry  permit  or  appropriate 
federal  permit.  For  individuals  moving 
to  Montana,  a  resident  permit  may  not 
be  obtained  until  residency  is 
established.  Currently,  birds  may  be 
kept  under  the  existing  federal  permit 
until  residency  is  established.  Although 
interim  licensing  could  be 
accomplished  through  recognition  of 
permits  issued  by  other  jurisdictions, 
the  absence  of  oversight  currently 
provided  by  the  FWS  would  reduce  the 
level  of  confidence  that  one  jurisdiction 
would  have  in  permits  issued  by 
another.”  (State  agency) 

Response.  We  agree  that  this  is  an 
issue  each  State  must  resolve.  Each 
State,  tribe,  or  territory  must  decide  how 


to  handle  birds  possessed  by  a  falconer 
who  moves  into  a  new  falconry 
jurisdiction.  The  database  will  help 
falconry  permitting  authorities  to  check 
and  honor  another  State’s,  tribe’s,  or 
territory’s  permits.  Further,  all  States, 
tribes,  or  territories  must  meet  the 
standards  in  these  regulations. 

Issue.  Review  of  State  permitting. 

•  “Under  the  current  falconry 
permitting  process,  all  that  is  required 
for  a  state  to  have  the  authority  to  allow 
the  use  of  raptors  for  falconry  purposes 
is;  1)  the  Secretary’s  approval  of  the 
state  permitting  system,  and  2)  the 
addition  of  the  state  to  the  list.  There  are 
no  penalties  to  non-compliance  to  the 
Federal  Regulations,  and  to  our 
knowledge,  no  state  has  had  their  [sic] 
authorities  [sic]  revoked.  The  states  are 
the  competent  authority  when  it  comes 
to  all  hunting  sports,  including  falconry. 
This  entire  section  of  punitive  measures 
against  the  states  for  non-compliance 
should  be  deleted.”  (State  agency) 

•  “We  recommend  that  the  regulations 
simply  state  that  the  Service  and  the 
states  will  work  to  correct  all 
administrative  issues  as  they  arise  and 
do  not  include  program  revocation. 

Given  the  positive  performance  record 
of  the  states  in  administering  the  joint 
falconry  program  for  over  30  years  and 
the  state’s  effective  handling  of  complex 
migratory  bird  issues  such  as  waterfowl 
hunting,  it  is  difficult  to  imagine  a 
complicated  falconry  problem  that 
would  require  the  Service  to  “suspend” 
a  state’s  falconry  program  certification.” 
(State  agency) 

•  “Significant  effort  was  spent  to  spell 
out  the  concise  steps  necessary  for  the 
Service  to  regulate  the  performance  of 
the  individual  states’  falconry  programs, 
including  revocation  procedures.  We 
believe  that  most  of  the  Services’s 
regulatory  processes  are  unnecessary 
and  could  be  simplified  by  stating  that 
the  Service  and  states  will  work 
cooperatively  to  address  specific 
administrative  issues.”  (State  agency) 

Response.  We  do  not  expect  this  to  be 
an  issue.  Falconry  and  falconry 
permitting  have  not  been  significant 
resource  issues  for  the  Service.  We  will 
work  with  the  States  to  correct  issues 
that  arise.  Under  the  current  regulations 
a  failure  by  a  permittee  to  comply  with 
the  regulations  or  permit  conditions  can 
result  in  loss  of  his  or  her  Federal 
falconry  permit,  and  loss  of  the  privilege 
of  practicing  falconry.  Without  some 
assurance  that  permitting  jurisdictions 
are  maintaining  the  falconry  standards, 
the  Service  may  be  viewed  as  failing  to 
fulfill  its  obligations  under  the 
MBTA. Issue.  Suspension  of  a  State’s, 
tribe’s,  or  territory’s  certification. 

“Please  consider  having  the  Service  take 


over  the  falconry  program  in  a  State  that 
fails  to  meet  the  certification 
requirements.  Releasing,  transferring,  or 
euthanizing  falconry  birds  because  a 
State  fails  some  aspect  of  the  Service’s 
certification  program  seems  overly 
harsh  on  the  affected  falconers.  It  is 
unrealistic  to  think  that  these  actions 
would  proceed  under  those 
circumstances.”  (State  agency) 

Response.  The  elimination  of  the 
Federal  permit  was  considered  at  the 
request  of  the  States.  We  cannot  afford 
to  support  permitting  positions  just  for 
States  that  fail  in  their  permitting 
programs.  This  provision  remains  in 
place  in  these  regulations  (§  21.29 
(b)(12)). 

Issue.  Federal  authority  under  revised 
regulations. 

•  “The  proposed  rule  offers  little 
clarification  on  how  enforcement  might 
operate  in  the  future.  With  additional 
regulatory  and  permitting  burdens  being 
placed  on  the  states,  we  assume  that 
there  is  a  potential  for  federal  law 
enforcement  to  diminish.  Even  if  the 
state-federal  law  enforcement  of 
migratory  bird  regulations  is  envisioned 
to  remain  the  same,  the  rule  should  state 
this  in  clear  language.”  (State  agency) 

•  “Does  the  FWS  retain  the  authority 
to  suspend  or  revoke  falconry  permits 
under  50  CFR.  If  not,  this  should  be 
stated.  Exactly  what  authority  does  the 
Service  (LE)  retain  under  the  proposed 
regulations,  i.e.  with  no  Federal  permit. 
This  should  be  clarified  and  stated  in 
the  regulations.” 

Response.  We  do  not  believe  that  the 
regulation  change  affects  law 
enforcement  substantially,  or  that  there 
are  additional  regulatory  or  permitting 
burdens  placed  on  the  States,  tribes,  or 
territories.  With  one  exception.  Service 
enforcement  of  the  provisions  of  the 
Migratory  Bird  Treaty  Act  and  the  Bald 
and  Golden  Eagle  Protection  Act  (Eagle 
Act,  16  U.S.C.  668-668d)  are  not  affected 
by  the  regulations  change.  The 
exception  is  that,  because  the  Service 
will  no  longer  issue  falconry  permits, 
Service  law  enforcement  officers  will 
not  have  the  authority  to  conduct 
inspections  of  falconers’  records  and 
facilities,  unless  the  Service  officers  also 
are  delegated  State  law  enforcement 
authority.  The  Service  will  not  have 
authority  to  suspend  or  revoke  permits 
issued  by  the  States,  tribes,  or 
territories,  but  compliance  with  all 
provisions  of  these  regulations  remains 
under  the  purview  of  the  Service,  and 
falconry  permittees  are  subject  to 
Federal  prosecution  for  failure  to 
comply  with  the  regulations. Issue. 
“When  capturing  a  golden  eagle  for 
falconry  purposes  the  USFWS  draft 
regulation  indicates  that  the  landowner, 
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which  would  include  a  land 
management  agency  (BLM,  USFS,  BR, 
State  Land  Departments,  etc.),  must 
authorize  the  activity.  Neither  the  States 
nor  the  Service  should  be  authorizing 
land  managers  to  regulate  wildlife.  They 
do  not  currently  have  that  statutory 
authority.  Please  delete  this  line  item  in 
its  entirety.”  (State  agency) 

Response.  We  simply  intended  to 
make  it  clear  that  these  regulations  do 
not  authorize  capture  of  a  golden  eagle 
for  falconry  if  the  capture  is  not  allowed 
by  the  agency  or  if  entry  to  private  land 
is  not  allowed  by  the  landowner. 
However,  this  does  not  mean  that  a  land 
management  agency  must  take  special 
measures  or  otherwise  authorize  take  of 
a  golden  eagle  if  the  agency’s 
regulations  or  other  language  already 
allow  the  take.  In  the  interest  of  clarity, 
we  changed  the  relevant  language, 
which  is  now  in  §  21.29  (f)(16). 

Issue.  Moving  birds  between  falconry 
and  breeding  projects. 

•  “Movement  of  wild-caught  raptors 
between  falconry  and  propagation 
permits  is  a  troublesome  arena  for  the 
department.  With  the  high  desire  to 
obtain  wild  Peregrine  Falcons  and 
Gyrfalcons  in  Alaska,  this  has  proved  to 
be  a  challenge  to  track.  Temporarily 
allowing  the  movement  of  a  bird  from 

a  falconry  permit  to  a  breeding  program 
will  negate  a  desire  to  keep  these 
programs  separated  rather  than 
intertwined.  This  problem  is  further 
confused  by  the  proposed  regulatory 
language  that  states  -  "Regardless  of  the 
number  of  State  or  tribal  permits  that 
you  have,  you  may  possess  no  more 
than  five  raptors.”  Taking  [changes]  15, 
16,  and  the  limit  on  five  raptors  in  total, 
we  find  the  intent  of  the  Service  to  be  ’ 
unclear  and  confusing.”  (State  agency) 

•  “It  should  be  permissible  to  use 
falconry  raptors  for  propagation  for  less 
than  6  months  out  of  the  year,  if  a 
falconer  has  a  raptor  propagation 
permit.”  (State  agency) 

Response.  We  changed  the  relevant 
language  where  it  occurred  to  make  it 
clear  that  we  mean  regardless  of  how 
many  State,  tribal,  or  territorial  falconry 
permits  one  may  possess,  he  or  she  may 
have  no  more  than  one  raptor  if  an 
Apprentice  Falconer  and  3  raptors  if  a 
General  Falconer.  A  Master  Falconer 
will  be  allowed  to  possess  5  wild  birds 
(3  eagles).  We  appreciate  the  States’ 
concern  about  separation  of  falconry 
and  propagation  programs.  However, 
allowing  the  use  of  birds  already  held 
for  falconry  in  propagation  in  the  off 
season  will  not  mean  that  permittees 
who  hold  birds  are  exempt  from  either 
documentation  of  the  birds  or  from 
inspections. 

Issue.  180-day  trapping  period. 


•  “It  is  unclear  what  the  impacts 
would  be  of  changing  the  180-day-per- 
year  limit  on  removing  raptors  from  the 
wild  to  allowing  states  to  set  their  own 
removal  limits.  This  should  be  more 
clearly  explained  and  analyzed.” 

•  “We  disagree  with  the  removal  of 
the  180-day  season  for  trapping,  as  it 
would  increase  disturbance  to  nesting 
raptors.  We  also  disagree  with  the 
removal  of  the  restriction  for  the 
number  of  raptors  a  falconer  may  have 
during  a  one-year  period  sequentially. 

By  removing  this  regulation,  a  falconer 
could  harvest  an  unlimited  number  of 
raptors.  This  seems  especially 
inappropriate  for  Apprentices.”  (State 
agency) 

•  “We  support  removing  the  180-day 
per  year  limit  on  take  from  the  wild  and 
agree  that  states  will  appropriately 
select  their  own  trapping  seasons.” 

(State  agency) 

•  “The  180-day  take  period,  during 
which  raptors  can  be  trapped  or 
acquired  for  falconry,  should  be 
eliminated.”  (State  agency) 

•  “Colorado  is  not  supportive  of  the 
potential  year-round  capture  of  raptors 
that  could  be  permissible  under  this 
change.  Take  should  be  prohibited 
during  biologically  sensitive  periods 
such  as  during  courtship,  incubation, 
etc.”  (State  agency) 

Response.  We  do  not  believe  that 
removing  the  1 80-day-per-year 
restriction  on  take  will  have  any 
measurable  effect  on  take  of  raptors 
from  the  wild.  We  did  not  change  the  2- 
birds-per-year  allowed  take  from  the 
wild  by  removal  of  the  180-day  take 
period,  and  removing  the  180-day 
language  from  the  regulation  will  allow 
each  State  to  better  regulate  take  as 
appropriate  for  the  species  found  in  the 
State  and  the  times  at  which  they  are 
found  there. 

We  do  not  understand  the  assertion 
that  “a  falconer  could  harvest  an 
unlimited  number  of  raptors.”  The  rule 
allows  a  falconer  to  take  no  more  than 
2  raptors  from  the  wild  per  year,  as  a 
falconer  can  now.  Further,  we  do  not 
believe  that  removing  the  180-day  take 
restriction  will  lead  to  increased 
disturbance  of  nesting  raptors.  The 
States  have  regulated  take  effectively 
within  the  180-day  restriction  in  place, 
and  can  continue  to  do  so  if  the 
restriction  is  removed.  Removing  the 
restriction  will  allow  a  State,  tribe,  or 
territory  to  better  regulate  take  of  the 
species  found  there. 

Issue.  Facilities  and  care  of  falconry 
raptors.  “The  modified  requirements  for 
facilities  and  care  of  raptors  held  under 
a  State  issues  [sic]  falconry  permit  are 
insufficient.  The  level  of  detail 
regarding  equipment  and  housing 


contained  in  the  existing  regulations 
was  not  confusing  and  did  not  need  to 
be  “simplified.”  They  simply  ensured 
that  falconers  would  have  the  minimum 
housing  and  equipment  required  to 
adequately  provide  for  raptors  in  their 
care.  These  provisions  should  not  be 
altered.  The  proposed  changes  are  if 
anything  more  confusing  for  their  lack 
of  specificity.” 

Response.  There  were  very  few 
comments  on  this  issue.  We  appreciate 
the  concern  for  raptors  held  by 
falconers,  but  we  believe  that  the 
revised  regulations  provide  sufficient 
guidance  for  falconry  permittees. 

Issue.  Age  to  become  an  Apprentice 
Falconer.  Comments  on  the  proposed 
reduction  from  age  14  to  age  12  to 
become  an  Apprentice  Falconer  were 
about  evenly  divided.  Some  people 
suggested  that  there  should  be  no  lower 
age  limit;  others  suggested  that  the  age 
to  become  an  Apprentice  should  be 
raised. 

•  “The  proper  maintenance  of  a  raptor 
in  hunting  trim  is  a  challenge  to  the 
capabilities  of  many  adults.  I  don’t 
believe  that  most  12  year  olds  wanting 
to  practice  the. sport  (or  even  14  year 
olds  for  that  matter)  possess  the 
maturity,  judgment,  or  refined  sense  of 
responsibility  necessary  to  do  justice  to 
the  raptor.  And  they  also  lack  basic 
capacity  (i.e.  ability  to  drive)  for 
transport  of  their  feathered  charges  from 
residence  to  hunting  area,  or  to  medical 
attention.” 

•  “If  the  age  for  apprentice  falconry 
was  lowered  to  12,  a  great  and  positive 
experience  with  wildlife  could  begin.” 

•  “The  age  of  young  falconers  should 
be  lowered  to  12  years.  Lots  of  young 
lives  can  be  steered  toward  conservation 
practices,  respect  for  the  habitat,  and  the 
concept  of  training  a  bird  through 
positive  rewards.  What  an  idea  for  life 
in  general!” 

•  "My  personal  feeling  is  that  if  you 
are  not  old  enough  to  drive  how  can  you 
practice  falconry?” 

•  “I  support  lowering  the  minimum 
age  for  Apprentices  to  12  years  of  age, 
and  the  provision  to  allow  Apprentices 
to  use  Harris  Hawks.” 

•  “Those  who  argue  that  few  12-year- 
olds  are  mature  enough  to  succeed  at 
falconry  are  correct;  however,  they  miss 
the  point  that  established  falconers  will 
be  under  no  obligation  to  sponsor  12- 
year-old  applicants.  The  proposed 
change  will  be  beneficial  for  those  few 
youngsters  (including  children  of 
falconers)  who  are  sufficiently 
motivated  and  have  the  active  support 
of  a  sponsor  close  by.” 

•  “12  years  of  age  is  too  young,  and 
the  current  minimum  age  of  14  should 
remain  in  effect.”  (State  agency) 
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•  “We  do  not  support  lowering  the  age 
of  apprentice  falconers  to  1 2  as 
suggested  in  21.29  (b)(3)(i)(A).  We  are 
concerned  that  a  child  at  the  age  of  12 
or  13  is  not  adequately  equipped  to  pass 
the  examination  and  to  properly  care  for 
a  raptor.  Thus,  the  minimum  age  should 
remain  as  is.  We  are  also  concerned  that 
a  child  this  young  may  be  less  focused 
and  therefore  unable  to  properly  train 
their  bird  or  provide  significant  hunting 
opportunities  for  their  bird.  This  is 
particularly  troublesome  if  the 
requirements  of  an  apprentice  are 
changed  to  allow  for  possession  of 
Harris’s  hawks  and  captive-bred 
raptors.”  (State  agency) 

•  “The  GADNR  disagrees  with  the 
proposal  to  reduce  the  qualifying  age  for 
apprentice  falconry  to  12  years. 

Generally  we  agree  that  some  persons 
may  be  able  to  handle  and  care  for  a 
bird  at  age  12  but  would  suggest  that  a 
far  greater  percentage  of  12  year-olds 
would  lack  both  the  mental  focus  and 
physical  strength  to  properly  hold  and 
care  for  a  bird.”  (State  agency) 

•  “Our  department’s  professional  staff 
feel  lowering  the  age  to  12  would 
negatively  impact  the  program.  Most 
12-year-old  boys  or  girls  have  not 
developed  the  necessary  respect  and 
responsibility  to  trap  a  wild  raptor  and 
maintain  the  bird  in  a  healthy 
environment.  A  person  of  this  young  age 
can  become  easily  discouraged  and 
frustrated  with  the  challenges  of 
feeding,  flying  and  training  a  passage 
raptor.  Unfortunately,  falconry  sponsors 
are  often  located  miles  away  from  their 
nondriving  young  apprentice  and  the 
lack  of  one-on-one  training/mentoring 
can  spell  failure  for  many  young 
falconers.  Ultimately,  our  primary 
concern  should  be  the  welfare  of  the 
wild  (raptor)  resource.” 

Response.  We  found  merit  in  both 
arguments,  but  changing  the  minimum 
age  to  12  (as  in  the  proposed  rule)  leaves 
the  decision  for  a  younger  person  with 
his  or  her  parents  and  with  the  sponsor, 
which  we  believe  is  appropriate. 

Further,  any  State,  tribe,  or  territory  may 
choose  to  limit  apprenticeship  to  older 
individuals.  This  rule  sets  the  minimum 
age  to  practice  falconry  at  12  years  (§ 
21.29  (c)(3)(i)(A)). 

Issue.  If  you  are  under  18  years  of  age, 
a  parent  or  legal  guardian  must  sign 
your  application  and  is  legally 
responsible  for  your  activities. 

•  “We  do  support  the  addition  of 
parental  signatures  and  responsibility 
for  individuals  less  than  18  years  of  age 
as  suggested  in  21.29  (b)(3)(i)(B).”  (State 
agency) 

•  “We  disagree  with  the  requirement 
for  a  parent  or  guardian  to  co-sign  the 
application  of  the  falconer  under  18 


years  of  age.  We  should  not  dictate  the 
parent/child  relationship  or  attempt  to 
set  federal  standards  for  the  state’s 
responsibilities  (relating  to  liability 
claims).”  (State  agency) 

•  “Remove  this  section  from  the 
proposal.  State  authorities  can  handle 
legal  issues  locally.”  (State  agency) 

•  “We  agree  that  a  parent  or  legal 
guardian  of  a  minor  falconer  should  be 
required  to  document  responsibility 
through  affidavit.”  (State  agency) 

Response.  Permits  language  in  50  CFR 
13.50  states  that  “Except  as  otherwise 
limited  in  the  case  of  permits  described 
in  §  13.25(d),  any  person  holding  a 
permit  under  this  subchapter  B  assumes 
all  liability  and  responsibility  for  the 
conduct  of  any  activity  conducted  under 
the  authority  of  such  permit.”  We 
believe  that  it  is  reasonable  to  make 
adults  responsible  for  a  minor  aware 
that  they  could  face  legal  liabilities 
associated  with  falconry.  This 
requirement  is  left  in  the  regulations. 

Issue.  Possession  of  Harris’s  hawks  by 
Apprentice  Falconers.  Some 
commenters  opposed  allowing 
Apprentice  Falconers  to  possess  Harris’s 
hawks. 

•  “The  lemperment  [sic]  of  Harris 
Hawks  makes  them  well-suited  for 
learning  falconry;  in  fact,  one  complaint 
I  have  occasionally  encountered  in 
discussion  of  this  provision  is  that 
Harris  hawks  are  too  easy,  so  easy  that 
they  will  spoil  Apprentices  for  other 
species  of  raptors.  Since  when  does  it 
make  sense  to  prevent  beginners  to  a 
sport  -  any  sport  -  from  trying  something 
because  it  was  “too  easy”?  I  have  seen 
other,  more  valid  objections,  such  as 
Apprentices  possibly  releasing  Harris 
Hawks  in  areas  well  north  of  their 
natural  range;  I  feel  this  is  adequately 
addressed  in  the  existing  language 
detailing  release  of  species  in  areas  the 
species  is  not  normally  found.”. 

•  “Although  advocacy  groups  have  no 
problem  with  this  privilege,  TPWD 
[Texas  Parks  and  Wildlife  Department] 
feels  it  is  the  best  interest  of  the 
resource  to  disallow  possession  of  wild- 
caught  Harris’s  hawks  by  the  Apprentice 
Falconer.  Their  populations  are  not 
considered  to  be  imperiled  in  Texas  but 
Harris’s  hawks  are  prone  to  feather 
plucking  and  other  psychoses  if 
improperly  cared  for.  Additionally,  it  is 
felt  that  the  gentle  demeanor  (e.g.  ease 
of  taming,  or  “manning  down”)  of  this 
species  compared  to  other  apprentice 
raptors,  such  as  red-tailed  hawks,  limits 
the  apprentice’s  broader  learning 
environment  and  training.”  (State 
agency) 

•  “WDFW  supports  apprentices  being 
allowed  to  possess  Harris  hawks,  but 
only  as  passage  birds.”  (State  agency) 


Response.  We  believe  that  this 
question  is  most  appropriately 
addressed  by  the  sponsor  and  the 
permitting  agency.  States  in  which 
Harris’s  hawks  occur  adequately 
regulate  take  from  the  wild,  so  allowing 
Apprentices  to  have  Harris’s  hawks 
should  not  affect  wild  populations. 

Issue.  Need  for  a  facilities  inspection 
before  one  can  obtain  a  falconry  permit. 
We  proposed  allowing  an  experienced 
falconer  who  no  longer  has  a  facility  to 
have  a  permit  in  order  to  sponsor 
Apprentice  Falconers,  while  requiring  a 
facilities  inspection  for  an  individual  to 
house  a  raptor  or  raptors  for  falconry. 
Many  commenters  opposed  allowing  a 
person  to  get  a  permit  without  approved 
falconry  facilities.  Some  individuals 
argued  that  facilities  for  housing  a 
raptor  or  raptors  must  be  a  prerequisite 
for  obtaining  a  falconry  permit.  Others 
agreed  with  the  proposal. 

•  “The  department  is  concerned  that 
new  falconers  will  not  need  to  have  an 
approved  facility  in  order  to  obtain  a 
permit.  Constructing  an  appropriate 
facility  should  be  a  prerequisite  for  a 
new  falconer  prior  to  obtaining  a  permit. 
Your  proposed  regulation  indicates  that 
this  facility  requirement  may  pose  a 
problem  because  a  senior,  experienced 
falconer  who  no  longer  has  a  facility  or 
birds  should  be  able  to  possess  a  permit 
so  he/she  can  sponsor  a  new  falconer. 

It  seems  that  you  are  mixing  two 
different  issues  through  this  apparent 
simplification.  We  suggest  that  an 
experienced  falconer  could  maintain  a 
permit  with  no  birds  and  no  facility,  but 
an  apprentice  must  have  an  approved 
facility  to  obtain  a  permit.”  (State 
agency) 

•  “We  do  not  support  allowing 
permits  to  be  issued  to  individuals  who 
do  not  have  housing  facilities.  Issuing  a 
permit  to  an  individual  without  a 
housing  facility  puts  an  additional 
enforcement  burden  on  the  state.  If  a 
permit  were  issued  with  the 
understanding  that  the  individual  did 
not  have  housing  and  would  therefore 
not  have  a  bird  in  their  possession  then 
in  theory  there  would  be  no  reason  to 
conduct  an  inspection  or  follow  up 
visits.  Consequently,  these  individuals 
would  be  in  the  best  position  to  illegally 
obtain  and  house  a  bird  in  an 
inappropriate  manner.” 

•  “It  is  admirable  for  the  Service  to 
simplify  falconry  and  equipment 
requirements.  However,  no  person 
should  be  issued  a  falconry  permit 
without  first  demonstrating  that  they 
possess  proper  facilities.”  (State  agency) 

•  “We  currently  require  inspection  of 
a  facility  prior  to  the  issuance  of  a  State 
falconry  license  and  we  would  want  to 
keep  it  that  way.  Issuing  a  license  prior 
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to  an  inspection  could  be  very 
problematic  for  new  license  holders  -  an 
apprentice  or  someone  who  has  moved. 
The  State  should  be  allowed  to  require 
the  inspection  prior  to  the  issuance  of 
the  permit.  (State  agency) 

Response.  We  accede  to  State 
concerns  on  this  issue.  This  final  rule 
requires  that  a  new  falconer  have  his  or 
her  facilities  inspected  before  he  or  she 
may  be  granted  an  Apprentice  permit  (§ 
21.29  (d)(l)(ii)).  However,  an  individual 
who  can  no  longer  fly  raptors  on  his  or 
her  own  and  does  not  wish  to  obtain  a 
falconry  raptor  should  be  able  to  get  a 
permit  without  a  facilities  inspection. 
Every  permittee  must  have  his  or  her 
facilities  inspected  before  he  or  she  may 
get  a  bird,  but  only  Apprentices  will 
have  to  have  their  facilities  inspected  to 
get  a  permit. 

Issue.  Facilities  inspections  and 
commercial  trade. 

•  “Some  people  without  facilities  who 
apply  for  a  permit  may  be  involved  in 
the  commercial  trade  of  raptors. 
Allowing  individuals  without  facilities 
to  become  licensed  falconers  would 
potentially  add  to  the  illegal  trade  in 
raptors.” 

Response.  We  disagree.  If  an 
individual’s  facilities  have  not  been 
inspected,  then  he  or  she  is  in  violation 
of  the  regulations  if  he  or  she  possesses 
a  raptor. 

Issue.  Experience  requirement  to 
advance  to  General  Falconer.  Many 
commenters  suggested  that  the  proposed 
change  in  the  regulations  that  would 
require  more  experience  to  advance  to 
General  Falconer  was  not  warranted. 

Response.  We  accept  the  prevailing 
comments  on  this  point,  and  this  final 
rule  is  changed  accordingly.  To  advance 
to  General  Falconer,  an  individual  must 
be  at  least  16  years  old  with  2  years  of 
experience  as  an  Apprentice  Falconer  (§ 
21.29  (c)(3)(ii)).  This  final  rule  lowers 
the  minimum  age  to  be  a  General 
Falconer  from  18  to  16. 

Issue.  Increase  in  the  possession  limit 
for  Master  Falconers.  We  proposed  to 
increase  the  possession  limit  for  Master 
Falconers  from  3  raptors  to  5,  though 
only  3  of  them  could  come  from  the 
wild.  Opinion  was  about  evenly  divided 
on  this  proposed  change.  Many 
commenters  believed  that  no  Master 
Falconer  could  capably  handle  more 
than  3  raptors.  Others  argued  that  this 
change  is  welcome  because  some  people 
have  sufficient  time  to  care  for,  and 
hunt  with,  more  than  3  raptors.  Some 
individuals  argued  that  there  should  be 
no  possession  limit. 

•  “I  support  the  increase  to  3  for 
generals  and  5  for  Master  level 
falconers.  The  use  of  Harris  Hawks  in 
falconry  makes  this  change  especially 


useful,  as  unlike  any  other  species  of 
hawk,  the  Harris  can  be  used  in 
multiple  numbers  like  a  dog  pack.  This 
is  the  Harris’s  natural  style  of  hunting, 
and  should  be  preserved  in  the  practice 
of  falconry.  Likewise,  someone  with  an 
infinite  amount  of  time,  game  fields  and 
money  should  be  able  to  fly  as  many  of 
the  other  species  of  raptors  as  can  be 
biologically  allowed.  I  do  not  support 
the  restriction  of  the  number  of  wild- 
caught  birds  allowed  on  a  general  or 
Master  Falconer’s  permit  unless  it  is 
biologically  supported.” 

•  “CDOW  opposes  this  proposed 
regulation.  The  subjective  nature  of  this 
regulation  states,  “Many  individuals 
have  sufficient  time  available  to  care  for 
and  train  five  raptors  for  use  in 
falconry”.  However,  recent  law 
enforcement  action  by.  CDOW  indicates 
that  many  falconers,  in  fact,  do  not 
properly  exercise  the  one  or  two  raptors 
they  currently  possess.  Based  on  this 
observation,  the  Division  opposes 
possession  of  five  raptors  by  any  one 
falconer.”  (State  agency) 

•  “In  relation  to  21.29  (b)(3)(iii)(c),  we 
do  not  see  the  need  to  allow  Master 
Falconers  to  possess  more  birds. 
However,  we  are  not  opposed  to  this 
change  so  long  as  the  falconer  can 
properly  maintain  the  bird  and  the 
housing  facility  is  adequate,  and  they 
are  required  to  use  all  birds  for  hunting 
purposes  or  to  show  reason  why  a  bird 
is  not  being  hunted.”  (State  agency) 

•  “There  is  no  reason  to  increase  the 
possession  limit  tO  5  raptors.”  (State 
agency) 

•  “Our  department’s  professional  staff 
feel  the  increased  possession  from  three 
to  five  falconry  birds  is  unrealistic,  and 
may  compromise  the  birds  health  and 
well-being  with  inadequate  attention.” 
(State  agency) 

•  “Master  Falconers  should  be  held  to 
possessing  only  three  (3)  raptors  under 
permit.  The  public  could  perceive  that 
we  are  unreasonably  relaxing  our 
protection  of  these  species.”  (State 
agency) 

•  “We  strongly  support  maintaining 
the  current  three  (3)-bird  limit  for 
falconry  rather  than  increasing  it  to  a 
five  (5)-bird  limit.  We  disagree  with  the 
comment  under  “Changes  in 
Regulations  Governing  Falconry”  #5 
that  states  “many  individuals  have 
sufficient  time  available  to  care  for  and 
train  5  raptors  for  use  in  falconry.”  It  is 
extremely  time  consuming  to  care  for, 
train,  exercise,  and  hunt  three  raptors  in 
one  person’s  possession.  Increasing  the 
possession  limit  may  result  in 
individuals  acquiring  additional  raptors 
for  collection  and  novelty  purposes, 
resulting  in  decreased  care  and  attention 
to  all  raptors  in  that  person’s 


possession.  An  increase  in  the 
possession  limit  could  also  facilitate 
illegal  transfer  of  raptors  and  encourage 
violations  of  the  possession  limit  of 
birds  taken  from  the  wild.”  (State 
agency) 

Response.  Take  from  the  wild  and 
protection  of  the  raptor  populations  are 
not  significantly  altered  by  this  change. 
We  find  it  implausible  that  individuals 
who  cannot  care  for  more  raptors  than 
allowed  under  the  current  regulations 
will  get  additional  raptors  just  because 
they  can  do  so.  The  regulations  require 
that  any  bird  held  for  falconry  be  well 
cared  for  and  kept  in  good  facilities.  We 
do  not  believe  that  this  possession  limit 
change  will  do  any  more  to  facilitate 
illegal  activities  than  does  the  current 
possession  limit.  This  change  is  left  in 
place  in  these  regulations. 

Issue.  Increase  in  the  possession  limit 
for  General  Falconers.  Some 
commenters  requested  that  we  increase 
the  possession  limit  for  General 
Falconers. 

Response.  Increasing  the  possession 
limit  for  General  Falconers  does  not 
increase  the  allowed  take  from  the  wild, 
nor  does  it  affect  wild  populations.  We 
increased  the  possession  limit  for 
General  Falconers  from  two  to  three 
raptors. 

Issue.  Possession  limit  and  take  from 
the  wild. 

•  “Another  major  concern  CDOW 
recognizes  with  this  proposed 
regulation  is  that  the  statement 
“Allowing  the  possession  of  five  raptors 
does  not  change  the  allowed  take  from 
the  wild  or  the  current  limit  on 
possession  of  birds  taken  from  the  wild” 
is  misleading.  Proposed  Service 
Regulation  21.29  (d)(2)[  6987, 1]  states, 
“A  falconry  bird  is  considered  to  be 
taken  from  the  wild  only  by  the  person 
who  originally  captures  it;  the  bird  is 
not  considered  to  be  taken  from  the  wild 
by  any  subsequent  permittee  to  whom  it 
is  legally  transferred.”  This  proposed 
regulation  will  allow  a  falconer  to 
legally  possess  five  wild  birds,  as  long 
as  the  falconer  is  a  secondary,  or 
subsequent  recipient  of  two  of  the  wild- 
caught  birds.  CDOW  contends  that  a 
wild-caught  bird  be  determined  as  any 
bird  caught  in  the  wild,  regardless  of 
legal  transfer  of  ownership.  Using  the 
numbers  that  the  FWS  provides  in  this 
document,  this  proposed  Service 
Regulation  increased  by  2  the  number  of 
raptors  that  each  falconer  could  take 
from  the  wild,  resulting  in  a  net  take  of 
as  many  as  8,000  raptors.  This  issue  of 
transfer  and  possession  of  birds 
“considered  to  be  taken  from  the  wild” 
must  be  clarified  by  the  FWS.  If  the 
“wild  bird  not  being  a  wild  bird”  if 
transferred  applies  to  both  the  take  and 
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possession  restrictions,  as  applied  to  the 
subsequent  licensee,  then  we  believe  it 
will  lead  to  additional  take  problems  as 
we  have  outlined  above.  If  it  applies  to 
the  take  restriction  only,  then  it  may  not 
have  as  severe  an  impact.  Regardless  of 
the  interpretation,  the  CDOW  believes 
the  transferred  “wild”  bird  must  still 
count  against  the  3  wild  bird  possession 
limit  as  applied  to  the  subsequent 
licensee.” 

Response.  The  current  regulations 
allow  take  of  two  raptors  from  the  wild 
each  year  by  each  permittee,  as  do  these 
regulations.  They  state  that  a  bird  taken 
from  the  wild  is  always  considered  a 
wild  bird,  so  such  a  bird  would  count 
against  the  number  of  wild  birds  that  a 
falconer  can  possess.  The  new 
regulations  do  not  change  the  level  of 
take  that  a  falconer  is  allowed  each  year, 
but  we  recognize  that,  for  a  few  years, 
they  might  lead  to  a  slightly  increased 
total  of  raptors  taken  from  the 
wild. Issue.  “The  state’s  coordination 
with  the  USFWS  will  increase  as  the 
regulations  call  for  monthly  transfer  of 
state’s  falconry  data.”  (State  agency) 

Response.  We  disagree.  These 
regulations  require  only  that  States 
submit  information  on  new  or  changed 
falconry  permits  -  the  same  information 
they  have  exchanged  with  our  regional 
permits  offices.  We  believe  that 
providing  updates  on  falconer 
information  will  require  less  work  than 
do  the  current  exchanges  with  our 
regional  migratory  bird  permit 
offices. Issue.  “Coordination  regarding 
out-of-State  falconers  will  become  more 
complex  as,  instead  of  7  Regional 
USFWS  offices,  there  will  be  an 
unknown  number  of  state/tribal 
licensing/administrative  jurisdictions.  ” 
(State  agency) 

Response.  We  disagree.  The  electronic 
permits  system  will  be  accessible  by 
every  entity  that  issues  falconry  permits. 
We  believe  that  checking  the  credentials 
of  out-of-State  falconers  will  be  easier. 

Issue.  Temporary  care  of  falconry 
raptors  by  other  individuals.  Many 
commenters  suggested  that  we  should 
allow  individuals  other  than  the 
permittee  or  another  falconer  to  care  for 
falconry  raptors  temporarily.  Doing  so 
would  allow  family  members  to  care  for 
falconry  raptors  while  the  falconer  is 
traveling,  for  example. 

Response.  We  agree  with  the 
prevailing  comments  on  this  point,  and 
added  this  provision  to  the  final 
regulations  at  §  21.29  (d)(7). 

Issue.  More  time  to  submit  3-186A 
reports.  Some  commenters  suggested 
that  more  time  be  allowed  for 
submitting  3-1 86A  forms  reporting  take 
from  the  wild.  They  noted  that  because 
falconers  often  must  travel  to  capture  a 


bird  for  falconry,  the  5-day  reporting 
requirement  might  not  be  practical, 
particularly  in  light  of  the  requirement 
to  report  electronically. 

Response.  We  understand  this 
concern.  This  final  rule  changes  the 
reporting  time  to  10  days.  However,  this 
change  does  not  mean  that  one  can,  for 
example,  capture  a  raptor  from  the  wild, 
keep  it  for  9  days,  release  it  on  the  tenth 
day,  and  never  report  acquisition  of  the 
bird.  A  falconer  must  report  acquisition, 
loss,  or  transfer  of  a  falconry  bird  at  the 
first  opportunity  to  do  so. 

Issue.  Use  of  falconry7  birds  in 
education  programs.  Most  commenters 
who  addressed  this  issue  supported  this 
addition  to  the  regulations,  hut  a  few 
did  not. 

•  “We  strongly  oppose  allowing 
falconers  to  utilize  wild  raptors  held 
under  a  falconry  permit  for  educational 
activities  without  first  obtaining  a 
Special  Purpose  Possession/  Education 
(Live)  Permit  from  FWS.  Falconry  and 
environmental  education  are  different 
endeavors  and  the  qualifications  for 
possessing  live  birds  for  each  of  these 
purposes  are  measured  by  different 
standards.  By  including  this  provision 
in  the  new  regulations,  FWS  is 
essentially  making  the  falconry  permit  a 
dual  purpose  permit  for  both  falconry 
and  education  and  abdicating 
responsibility  for  both  to  the  states. 
Doing  so  eliminates  entirely  the  scrutiny 
with  which  FWS  reviews  five  bird 
educational  permit  applications 
including  review  of  the  types  of 
presentations  for  which  the  birds  will  be 
used.  Furthermore,  the  criteria  listed  in 
the  proposed  falconry  regulations  for 
using  falconry  birds  for  education  are 
different  and  less  stringent  than  those 
issues  under  a  Special  Purpose 
Possession/  Education  Permit.  For 
example,  the  falconry  regulations  do  not 
include  provisions  that  bird 
presentations  may  only  be  given  at 
public  facilities,  that  presentations  in 
private  homes  and  businesses  is  not 
allowed,  that  a  minimum  of  12 
programs  per  year  must  be  presented 
and  that  any  presentation  must  be 
accompanied  by  a  sign  indicating  that 
possession  and  exhibition  is  by 
permission  of  FWS.  If  falconry  birds  are 
to  be  used  in  educational  presentations, 
falconers  should  have  to  meet  the 
requirements  for  a  Special  Purpose- 
Possession/  Education  Permit.” 

•  “The  State  of  Indiana  currently 
requires  an  educational  permit  in 
addition  to  the  falconry  permit  if  a  bird 
is  possessed  under  a  falconry  permit 
and  used  in  conservation  education 
programs.  The  State  should  have  the 
ability  to  require  this  due  to  additional 
provisions  that  are  needed  to  provide 


for  the  safety  of  the  bird  and  the  public, 
along  with  reporting  requirements.  We 
have  several  falconers  who  use  their 
birds  in  conservation  education 
programs.”  (State  agency) 

Response.  Falconers  have  been 
allowed  to  give  educational 
presentations  using  their  falconry 
raptors  for  many  years.  The  care  of  their 
birds  is  spelled  out  in  these  regulations. 
Falconers  can  provide  a  service  by 
educating  the  public  about  the  biology, 
ecological  roles,  and  conservation  needs 
of  raptors  and  other  migratory  birds. 
Further,  the  regulations  state  clearly  that 
the  falconer  must  use  the  bird  primarily 
for  falconry.  We  do  not  see  that  the 
requirements  for  another  permit  type  are 
relevant  here,  because  we  are  only 
allowing  a  secondary  beneficial  activity 
with  falconry  birds.  We  see  no  need  to 
change  this  provision. 

Any  State,  tribe,  or  territory  has  the 
authority  to  require  an  additional  permit 
to  use  falconry  birds  in  education. 

Issue.  Recouping  presentation  costs. 

•  “We  [I]  oppose  the  provision  that 
would  allow  falconers  to  charge  for 
presentations  using  raptors  held  under  a 
State  issued  falconry  permit.  It  is  one 
thing  to  allow  professional 
environmental  educators  to  charge  for 
their  services  but  entirely  another  to 
allow  falconers  who  hold  their  raptors 
for  an  entirely  different  purpose  to 
charge  for  these  types  of  activities.  FWS 
should  limit  the  ability  to  charge  for 
presentation  to  only  those  who  have  met 
the  requirements  of  a  Special  Purpose  - 
Possession/  Education  (Live)  Permit. 
This  would  include  falconers  who  have 
chosen  to  meet  this  standard.” 

•  “As  stated  in  Section  21.29  (e)(8),  we 
support  allowing  the  use  of  falconry 
birds  for  conservation  education 
programs  but  without  a  fee,  so  long  as 
falconers  are  required  to  use  the  birds  in 
hunting.”  (State  agency) 

•  “Falconers  should  be  allowed  to 
conduct  conservation  education  talks 
with  raptors  and  charge  a  fee  for  this 
service.  Restrictions  on  commercial 
ventures  should  apply.”  (State  agency) 

Response.  Although  we  believe  that 
falconers  have  generally  not  done  so,  we 
believe  it  is  reasonable  for  them  to  be 
able  to  recoup  costs  associated  with 
giving  an  educational  presentation. 
Falconers  are  allowed  to  recoup  costs 
for  conservation  education  programs  - 
not  to  engage  in  profit-making 
endeavors.  This  provision  is  left  in 
place  in  these  regulations  (§  21.29 
(f)(8)(iv)). 

Issue.  Money-making  endeavors  with 
falconry  raptors.  Many  commenters 
objected  to  the  provisions  in  the 
proposed  rule  disallowing  most 
commercial  activities  with  falconry 
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raptors.  However,  most  States  supported 
the  prohibition. 

•  “We  support  the  prohibition  of  using 
birds  for  entertainment,  advertisements, 
promotion/endorsement  of  products, 
merchandise,  goods,  services,  meeting 
or  fair,  or  as  representation  of  any 
business,  company,  corporation,  or 
other  organization,  for  movies, 
commercials  or  commercial  ventures.” 
(State  agency) 

Response.  These  regulations  allow 
only  commercial  activities  directly 
related  to  falconry.  We  may  address  the 
broader  question  of  commercial  use  of 
migratory  birds  in  the  future. 

Issue.  Regulation  of  take  of  golden 
eagles  for  falconry.  Some  commenters 
discussed  the  classification  of  eagles. 
Others  requested  that  we  allow  take  of 
golden  eagles  for  falconry  in  broader 
circumstances. 

•  “Golden  eagles  should  be  classified 
as  raptors.  The  populations  of  golden 
eagles  in  western  North  America  are 
large  and  stable.  If  there  is  no  biological 
problem  with  the  species,  and  there  is 
no  threat  to  human  health  or  safety 
posed  by  trained  golden  eagles,  they 
should  be  managed  like  every  other 
species  of  raptor  for  which  take  or 
captive  breeding  is  allowed  under  the 
falconry  program.  States  should  develop 
the  administrative  oversight  for  the  take 
of  wild  golden  eagles,  not  the  Service 
nor  land-management  agencies.” 

Response.  These  regulations  change 
management  of  take  of  golden  eagles, 
largely  as  suggested  by  the  commenter; 
they  change  management  of  golden 
eagles  and  take  of  them  from  the  wild 
to  be  largely  the  same  as  other  falconry 
take.  Take  of  golden  eagles  for  falconry 
is  limited  by  the  provisions  of  the  Eagle 
Act,  and  can  only  occur  in  depredation 
areas  delineated  by  U.S.D.A.  Wildlife 
Services  or  a  State  governor.Issue.  “Will 
this  encourage  an  increase  in 
applications  for  depredation  permits  in 
order  to  allow  more  capture  of  golden 
eagles?  More  information  on  why  this 
restriction  has  been  generated  is  needed. 
If  the  purpose  is  to  reduce  take  of 
golden  eagles  because  of  limited  or 
declining  numbers,  or  some  other 
ecological  factor,  then  this  should  be 
clearly  stated.”  (State  agency) 

Response.  Under  the  Eagle  Act,  take 
of  golden  eagles  for  use  in  falconry  can 
only  occur  in  depredation  areas  (not 
with  depredation  permits).  These  areas 
are  declared  by  the  U.S.  Department  of 
Agriculture’s  Wildlife  Services  program, 
or  at  the  request  of  a  State  governor.  We 
foresee  no  change  in  the  number  of 
depredation  areas  declared  because  of  a 
change  in  these  regulations.  We  will 
continue  to  monitor  take  of  golden 
eagles  for  falconry  and  may  take 


appropriate  action  if  we  determine  that 
take  is  not  compatible  with  the 
preservation  of  the  golden  eagle. 

Issue.  Reporting  take  of  golden  eagle 
trapping  activities.  Some  commenters 
were  opposed  to  the  annual  reporting 
each  year  on  golden  eagle  trapping 
activities  required  in  addition  to  3-1 86 A 
reports. 

Response.  We  agree  with  this 
argument.  Information  on  take  of  eagles 
will  be  compiled  through  the  electronic 
reporting  system.  This  requirement  is 
deleted  from  the  final  rule. 

Issue.  Eagle  trapping  notification. 
Some  commenters  disagreed  with  the 
requirement  that  the  appropriate  Service 
law  enforcement  office  be  notified 
before  an  individual  tries  to  capture  an 
eagle  in  a  depredation  area  for  use  in 
falconry. 

•  “The  draft  allows  the  states  to  have 
more  control  over  the  use  of  golden 
eagles  for  falconry,  however  the 
proposed  regulations  present 
procedures  for  the  falconer  to  take  to 
advise  the  regional  USFWS  Law 
Enforcement  Office,  the  U.S.D.A. 
Wildlife  Services  manager  and  receive  a 
receipt  of  confirmation  prior  to  capture, 
and  then  report  on  the  number  of  birds 
captured,  released,  etc.  We  believe  that 
this  additional  administrative  oversight 
is  excessive  and  needs  to  be  deleted. 
Since  the  states  are  given  the 
responsibility  they  should  develop  the 
administrative  mechanisms  of  ensuring 
the  activity  is  conducted  in  a  legal 
manner  and  in  the  best  interest  of  the 
resource.”  (State  agency) 

Response.  Under  the  final  rule,  an 
individual  is  simply  required  to  notify 
the  Service  before  trapping.  Knowledge 
that  a  person  will  attempt  to  capture  an 
eagle  in  a  particular  location  could  save 
a  Special  Agent  considerable  time  and 
effort  investigating  a  report  of  an 
individual  attempting  to  capture  an 
eagle.  This  notification  requirement  is 
left  in  place  in  this  regulation,  but  the 
relevant  language  was  rewritten  to 
increase  clarity. 

Issue.  Transport  of  falconry  raptors  to 
Canada  and  Mexico.  Many  individuals 
who  responded  to  the  proposed  rule 
suggested  that  we  should  implement  a 
“passport”  system  as  has  been 
considered  for  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  regulations  (50  CFR  23). 

Response.  A  falconer  can  get  a  CITES 
passport  (also  called  a  “pet  passport” 
for  a  falconry  bird  (see  http:// 
www.fws.gov/le/ImpExp/faqs.htm). 
There  is  no  need  to  change  the  language 
in  these  regulations  governing  transport 
to  Canada  or  Mexico. 


Issue.  Posting  bond  for  permit  or 
regulations  violations.  Many 
commenters  suggested  that  we  change 
the  regulations  to  provide  for  posting  of 
bond  for  alleged  regulations  or  permit 
violations. 

Response.  We  agree  that  bonding 
would  be  reasonable,  but  the  MBTA 
does  not  allow  posting  bond  in  lieu  of 
seizure.  The  relevant  language  in  16 
U.S.C.  706  is  “All  birds,  or  parts,  nests, 
or  eggs  thereof,  captured,  killed,  taken, 
sold  or  offered  for  sale,  bartered  or 
offered  for  barter,  purchased,  shipped, 
transported,  carried,  imported, 
exported,  or  possessed  contrary  to  the 
provisions  of  this  subchapter  or  of  any 
regulation  prescribed  thereunder  shall, 
when  found,  be  seized...”  (italics 
added). 

Issue.  Interstate  issues. 

•  “The  areas  of  the  falconry  industry 
that  need  the  most  scrutiny  are  the 
interstate  issues.  Obviously,  the  FWS 
with  its  current  permitting  system  is 
better  equipped  to  regulate  and  enforce 
issues  that  encompass  multiple  states. 

In  the  absence  of  an  overarching  role  by 
the  FWS,  enforcement  activities  related 
to  falconry  in  the  U.S.  could  be 
expected  to  become  more  piecemeal  and 
time-consuming  and  ultimately  less 
efficient  and  less  effective.” 

•  “No  State  should  be  allowed  to 
interfere  with  the  interstate  transport  of 
raptors  legally  held  for  falconry  by 
licensed  falconers.”  (State  agency) 

Response.  Any  State  may  implement 
restrictions  on  take  of  raptors  that  are 
more  restrictive  than  the  relevant 
Federal  regulations.  We  encourage  them 
not  to  be  more  restrictive  on  transport 
of  raptors. 

Issue.  Transfer  of  falconry  raptors  to 
raptor  propagation  permits.  Many 
commenters  objected  to  the  time 
restriction  on  transfer  of  birds  taken 
under  falconry  permits  to  propagation 
permits.  Some  commenters  were 
especially  concerned  about  the 
restrictions  on  use  of  small  raptors  that 
this  provision  adds  because  small 
raptors  may  be  useable  in  raptor 
propagation  at  age  1 . 

•  “Wild  caught  raptors  taken  under  a 
falconry  permit  and  then  transferred  to 
a  propagation  permit  for  sale  of  their 
progeny  is  a  substantial  primal y 
commercialization  of  falconry  raptors 
and  should  be  prohibited.”  (State 
agency) 

Response.  We  agree  that  take  from  the 
wild  under  one  permit  type  and  prompt 
transfer  to  another  permit  type  should 
not  occur.  However,  for  two  reasons  we 
disagree  with  the  assertion  that  transfer 
of  falconry  birds  to  propagation  permits 
should  be  prohibited.  First,  we  have 
determined  that  the  take  of  raptors  for 
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falconry  (and  for  raptor  propagation)  has 
no  significant  impact  on  raptor 
populations.  Second,  limiting  such 
transfers  would  preclude  use  of  raptors 
taken  from  the  wild  in  breeding  projects 
when  they  cannot  be  flown  in  falconry 
for  some  reason.  We  left  the  transfer 
provision  with  time  restrictions  in  place 
in  this  final  rule. 

The  regulations  need  to  ensure  that 
birds  taken  from  the  wild  for  use  in 
falconry  are  not  immediately  transferred 
to  propagation.  Even  so,  we  understand 
the  concerns  about  restrictions  on  use  of 
small  accipiters  and  falcons,  and  have 
changed  the  language  in  this  paragraph 
to  allow  transfer  of  some  species  sooner 
than  the  2-year  restriction  for  most 
species  (§  21.29  (f)(5)(D). 

We  will  maintain  a  nationwide 
falconer  database  and  a  database  on  take 
of  wild  raptors.  Every  falconry  permittee 
must  operate  .within  the  bounds  of  these 
regulations  and  his  or  her  State  or  tribal 
regulations.  We  also  will  retain  the 
authority  for  law  enforcement  actions, 
so  we  expect  no  reduction  in  the 
effectiveness  of  the  governance  of 
falconry. 

Issue.  Facilities  inspections.  Many 
commenters  objected  to  the  added 
provision  requiring  that  a  person  who 
allows  a  falconer  to  keep  a  mews  on  his 
or  her  property  be  made  aware  that  the 
facilities  can  be  inspected  by  law 
enforcement  officers. 

•  “Does  being  a  “permitted  activity” 
exempt  permittees  from  the  general 
body  of  search  law?” 

•  “Proposed  section  21.29(c)(9) 
subjects  falconry  bird(s),  facilities, 
equipment,  and  records  to  an 
unqualified  right  of  inspection  (referred 
to  below  as  post-initial  inspection)  by 
government  officers  at  any  reasonable 
hour.  The  provision  completely 
circumvents  the  protections  of  the 
United  States  Constitution  against 
unreasonable  search  and  seizure.  But 
even  outside  of  Constitutional 
considerations,  a  greater  abuse  of  the 
citizenry  by  government  is  hard  to 
imagine.  This  entire  provision  should 
therefore  be  eliminated  along  with  the 
related  provisions  of  section 
21.29(c)(2)(iii).” 

•  “The  most  important  change  I  would 
urge  you  to  consider  is  that  inspection 
of  private  property  without  the  proper 
warrants  is  always  unconstitutional.” 

•  “Without  probable  cause  and 
securing  a  warrant,  this  violates  the 
current  search  law.” 

Response.  Every  falconry  permittee 
agrees  to  inspection  of  his  or  her 
facilities,  records,  and  raptors  when  he 
or  she  applies  for  a  falconry'  permit. 
Because  the  permittee  has  done  so,  we 
disagree  with  these  assertions. 


Inspections  provided  for  in  this  rule  do 
not  violate  protections  of  the 
Constitution.  The  language  about 
inspections  was  repeated  in  these 
regulations  in  part  because  of  the  added 
provision  allowing  falconry  birds  to  be 
kept  on  property  not  owned  by  the 
falconry  permittee.  We  have  left  it  in 
place  (§  21.29  (d)(2)(ii)). 

Issue.  Some  commenters  felt  that  the 
language  in  50  CFR  13  does  not  provide 
sufficient  protection  for  falconry  birds. 

•  “Most  agents  are  inexperienced  in 
the  handling  of  raptors.  The  presence  of 
the  falconer  [during  an  inspection] 
would  prevent  loss,  injury  or  undue 
stress  on  the  bird.” 

Response.  We  have  added  language  to 
these  regulations  stating  that  falconry 
facilities  and  raptor  inspections  may 
only  be  done  in  the  presence  of  the 
permittee  (§  21.29  (d)(2)(ii)). 

Issue.  Use  of  microchips  rather  than, 
or  in  addition  to,  bands.  Some 
commenters  suggested  that  we  allow 
implanting  of  microchips  in  lieu  of 
required  bands. 

Response.  We  agree  that  this  is  a 
viable  option,  and  we  added  the  use  of 
ISO  (International  Standardization 
Organization)  -  compliant  microchips  in 
lieu  of,  or  in  addition  to,  required  bands 
(§  21.29  (c)(7)(i),  (ii)). 

Issue.  Banding  of  some  raptor  species 
taken  from  the  wild.  Many  commenters 
opposed  the  additional  requirement  to 
band  goshawks  taken  from  the  wild  and, 
in  fact,  opposed  any  banding  of  birds 
taken  from  the  wild.  A  few  commenters 
(including  State  agencies)  suggested  that 
all  birds  taken  from  the  wild  for 
falconry  should  be  banded. 

•  “The  banding  requirement  is  being 
pushed  by  people  who  think  the  sky  is’ 
falling  and  that...  raptors  need  to  be 
protected  from  falconers.  The  sky  is  not 
falling,  raptors  do  not  need  to  be 
protected  from  us.  There  has  never  been 
a  proven  instance  where  bands  have 
been  removed  and  reused  or  birds  have 
been  trapped  to  replace  one  that  has 
died.  The  banding  process  adds  to  the 
work  load  that  many  states  complain 
about  and  should  not  be  required  at  the 
federal  level  except  for  captive  bred 
birds.” 

•  “I  support  the  idea  of  banding  any 
wild  raptors  the  Service  feels  are 
“sensitive,”  so  as  to  better  keep  track  of 
these  birds.  Banding  birds  is  really  not 
that  much  of  a  hardship.” 

•  “We  would  like  to  see  the 
requirement  that  all  birds  used  for 
falconry  be  banded.”  (State  agency). 

•  “[A]ll  falconry,  conservation 
education  and  propagation  birds  should 
be  banded.”  (State  agency) 

•  “We  support  banding  of  all  wild 
caught  goshawks  and  would  encourage 


banding  requirements  for  all  species 
under  Section  21.29  (b)(7)(i).”  (State 
agency) 

•  “There  may  be  some  justification  for 
tracking  high-profile  species,  like 
gyrfalcons,  peregrines  and  golden 
eagles,  which  are  taken  from  the  wild. 
However,  there  is  no  biological  reason 
to  band  any  wild  raptor  species  known 
to  have  stable  populations  within  the 
United  States.  The  Service  has  a  30-year 
history  of  problems  with  the  bands  that 
it  provides  for  identifying  raptors.  These 
bands  become  brittle  and  break  over 
time.  They  fall  off  raptors  and  they  are 
known  to  damage  the  tarsus  of 
individual  raptors,  which  necessitates 
the  bands  being  removed.  This  presents 
a  challenge  to  enforcement  and  puts 
falconers  in  legal  jeopardy  through  no 
fault  of  their  own.  At  best,  this  is  an 
archaic  system  of  bird  identification. 
Superior  alternatives  would  be:  micro¬ 
chip  implants  (PIT  tags)  for  larger 
raptors:  digitized  photos  of  foot-scale 
patterns  (individualized  finger  prints); 
tattoos;  and  blood  samples  for  DNA 
marking.  Any  of  this  information  could 
be  stored  electronically,  along  with  all 
of  the  other  pertinent  information  that 
documents  the  raptors  being  held  under 
a  person’s  falconry  permit.” 

Response.  Banding  has  been  required 
of  only  4  species  for  which  there  are 
management  or  law  enforcement 
concerns:  Harris’s  hawks,  peregrine 
falcons,  gyrfalcons,  and  golden  eagles. 
This  final  rule  requires  banding  of 
goshawks  taken  from  the  wild  and 
removes  the  requirement  for  banding 
golden  eagles.  Very  few  golden  eagles 
are  taken  from  the  wild  by  falconers, 
and  that  take  is  in  very  specific 
locations  and  circumstances.  We  do  not 
believe  there  is  any  significant 
knowledge  to  be  gained  from  requiring 
banding  of  these  eagles. 

We  view  banding  of  goshawks, 

Harris’s  hawks,  peregrine  falcons,  and 
gyrfalcons  as  a  small  burden  for 
falconers,  and  the  banding  may  be  of 
help  to  law  enforcement  officers. 

Because  take  from  the  wild  for  falconry 
has  no  significant  impact  on  raptor 
populations  (U.S.F.W.S.  2007),  we  do 
not  require  banding  of  other  species.  A 
State,  tribe,  or  territory  may  require 
banding  of  any  species  taken  from  the 
wild  for  use  in  falconry  (§  21.29 
(c)(7)(D). 

Not  all  species  are  banded  solely  for 
biological  reasons.  Service  law 
enforcement  efforts  may  be  aided  by 
banding  of  some  species.  These 
regulations  also  have  a  provision  for 
dealing  with  banding  of  species  and 
individual  birds  for  which  the  bands  are 
a  problem,  and  a  band  that  is  lost  or 
broken  is  readily  replaced.  We  agree 
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with  the  assertion  that  there  are 
alternatives  to  bands  available,  and  have 
added  a  provision  for  microchipping  in 
lieu  of,  or  in  addition  to,  banding  ((§ 

21.29  (d)(7)(i),  (ii))). 

Issue.  Let-it-lay  provision.  Many 
commenters  asked  for  a  provision 
allowing  a  falconry  bird  to  feed  on  prey 
that  the  falconer  did  not  intend  to  have 
the  raptor  hunt. 

Response.  We  recognize  that 
unintended  take  of  other  species  may 
occur,  and  have  added  a  provision 
covering  this  issue  to  these  regulations. 

Issue.  Electronic  reporting.  Many 
commenters  asked  that  we  allow  paper 
reporting  on  3-186A  forms. 

Response.  We  have  added  this 
provision.  At  the  discretion  of  your 
State,  tribe,  or  territory,  you  may  submit 
completed  paper  3-186A  forms  to  your 
permitting  authority.  The  State,  tribe,  or 
territory  must  then  enter  the 
information  from  the  forms  into  the 
electronic  reporting  system.  Your  State, 
tribe,  or  territory  may  require  that  you 
submit  3-1 86A  forms  electronically  or 
on  paper. 

Issue.  Electronic  signatures  on  3-186 A 
forms. 

•  “Electronic  reports  should  have  a 
provision  indicating  that  information 
represented  is  true  and  correct,  with 
some  form  of  verifiable  electronic 
signature.  Electronic  reports  must  have 
a  narrative  of  the  location  of  the  capture 
or  loss  of  a  bird,  not  just  GPS 
coordinates.  By  completing  a  form  with 
a  narrative  of  the  take  location,  as  well 
as  UTM  coordinates,  and  signing  the 
document  CDOW  will  have  the  ability 
to  account  for  legal  possession  of  birds 
and  if  necessary  recourse  for  possible 
law  enforcement  investigations.”  (State 
agency) 

•  “Electronic  reporting  by  falconers 
brings  up  several  questions.  Are 
falconers  responsible  by  law  for  false 
information  reported?  This  is  probably 
not  true  according  to  current  Montana 
law.  It  is  likely  that  assumption  of 
current  FWS  responsibilities  by  states 
and  tribes  would  require  time- 
consuming  and  expensive  legislative 
initiatives  and  administrative  rule- 
making  processes.”  (State  agency) 

Response.  The  electronic  reporting 
system  merely  implements  an  on-line 
version  of  the  current  3-1 86A  form.  The 
same  provisions  for  reporting  on  paper 
with  the  current  3-186A  form  will  still 
apply.  However,  we  recognize  State 
concerns  about  signed  forms.  To  avoid 
the  expense  and  complication  of 
electronic  signatures  on  3-186A  forms, 
we  will  either  add  a  signature  box  to  the 
forms,  and  direct  the  permittee  to  print 
the  completed  form,  sign  it,  and  mail  it 
to  his  or  her  permitting  agency  if  the 


agency  requires  a  signed  form;  or  we 
will  add  language  to  the  3-186A  form 
telling  the  submitter  that  clicking  on  a 
submission  button  is  the  equivalent  of 
signing  the  form. 

Issue.  Restrictions  on  falconry 
activities  in  the  vicinity  of  endangered 
species.  Many  commenters  disagreed 
with  this  addition  to  the  regulations. 
Some  argued  that  this  provision  would 
virtually  eliminate  falconry  in  much  of 
the  country. 

•  “The  section  on  hacking  birds  in  the 
“vicinity”  of  threatened  or  endangered 
wildlife  should  be  omitted  as  it  is  so 
open  to  interpretation  that  it  could  lead 
to  serious  law  enforcement  issues  and  as 
written,  would  make  falconry 
impossible  to  practice  anywhere 
without  risking  breaking  that  rule.” 

•  “Another  issue  that  concerns  me  is 
the  proposed  restriction  on  hawking  and 
hacking  in  the  vicinity  of  threatened  or 
endagered  [sic]  species.  This  regulation 
creates  yet  another  law  enforcement 
gray  area  that  could  potentially  make  it 
impossible  to  fly  a  bird  anywhere. 
Requiring  a  falconer  to  be  aware  of  the 
presence  of  such  threatened  or 
endagered  [sic]  species  before  flying  his 
or  her  bird  is  far  from  practical  and  is 
not  required  of  any  other  regulated 
sportsmen.  Along  similar  lines  giving 
that  good  falconry  requires  controlling 
as  many  variables  as  possible  the 
falconer  cannot  always  make  sure  his  or 
her  bird  pursues  only  the  intended 
quarry.” 

•  “We  acknowledge  the  practical 
limitations  of  monitoring  such  activities 
but  would  rather  demonstrate  our 
endorsement  of  scrupulous  behavior  by 
falconers  by  having  such  language  in  the 
regulations  rather  than  risk  an 
interpretation  of  implicit  lack  of  such 
concern  if  the  language  were  not  here.” 
(State  agency) 

Response.  We  doubt  that  the  need  to 
exercise  caution  when  conducting 
falconry  activities  or  hacking  falconry 
raptors  will  eliminate  the  practice  of  the 
sport.  This  requirement  means  only  that 
you  observe  due  caution  when 
considering  the  practice  of  falconry  -  the 
same  obligation  faced  by  other  citizens 
in  their  activities.  It  is  left  in  place  in 
these  regulations  (§  21.29  (f)(17)). 

Issue.  Apprentice  examination 
development  and  administration. 

•  “There  is  a  need  for  uniform 
standards  governing  testing.  The 
proposed  rule  would  allow  states  to 
revise  their  falconry  examinations 
without  federal  approval  once  the  State 
is  certified.  No  explanation  is  provided 
for  this  change.  All  falconers  should 
have  to  meet  a  basic,  standardized  level 
of  knowledge.  Allowing  states  to  modify 
falconry  exams  without  federal  review 


creates  a  potential  for  disparities  in  the 
rigor  and  substance  of  individual  State 
testing  approaches.  At  bare  minimum 
we  would  recommend  that  FWS  create 
a  standard  examination  to  which  State 
could  add  but  not  reduce.” 

•  “The  exam  should  be  standard,  but 
administered  by  the  States.” 

•  “We  support  removing  the  need  to 
approve  revisions  of  the  examination.” 
(State  agency) 

Response.  Inasmuch  as  all  States, 
tribes,  and  territories  that  allow  falconry 
must  meet  the  standards  in  these 
regulations,  we  do  not  believe  that  they 
will  test  to  a  less  rigorous  level.  Further, 
we  believe  that  because  the  species 
present  in  different  locations  vary,  there 
is  merit  in  letting  each  permitting 
authority  test  on  relevant  and  current 
information.  However,  the  regulations 
require  our  approval  of  changes  in  a 
State’s,  tribe’s,  or  territory’s  falconry 
examination. 

Issue.  Regulation  of  captive-bred 
birds.  Some  commenters  argued  that  the 
regulations  were  more  extensive  than 
necessary  for  birds  that  do  not  come 
from  the  wild. 

•  “I  believe  that  captive  raised  raptors 
are  not  part  of  the  wild  resource  and 
should  not  be  regulated  as  such.  I  think 
that  the  seamless  band  and  3-1 86a  form 
is  proof  enough  that  they  weren’t  wild 
taken  and  should  be  exempt  from  these 
regulations.” 

•  “For  the  most  part,  the  effort  to 
regulate  captive  bred  raptors  should  be 
abandoned.” 

•  “I  also  believe  that  captive  bred 
birds  should  be  allowed  to  be  held  in 
any  nuifiber  by  and  by  any  permit  level 
of  falconer  since  the  captive  bred  birds 
were  never  wild,  and  that  only  wild- 
caught  bird  numbers  should  be  limited 
when  biologically  necessary.” 

Response.  We  believe  that  regulation 
of  captive-bred  migratory  birds  is 
necessary  for  us  to  fulfill  our  mandate 
to  protect  migratory  bird  populations. 
However,  we  agree  that  possession  of 
captive-bred  falconry  raptors  has  no 
impact  on  wild  populations.  Therefore, 
we  will  not  limit  the  number  of  captive- 
bred  birds  a  Master  Falconer  may  use  in 
falconry.  However,  we  have  not 
removed  a  falconer’s  responsibility  to 
maintain  captive-bred  raptors  under  the 
same  humane  and  healthful  conditions 
as  raptors  taken  from  the  wild. 

Issue.  Captive-bred  raptors  for 
Apprentice  Falconers.  We  proposed  to 
allow  an  Apprentice  Falconer  to  possess 
a  captive-bred,  non-imprinted  raptor. 
This  issue  also  generated  many 
comments.  M^st  people  who 
commented  on  this  issue  argued  that  we 
should  require  an  Apprentice  to  trap  a 
bird  from  the  wild  so  that  he  or  she 
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might  be  better  able  to  trap  a  lost  bird, 
and  that  the  Apprentice  should  not  be 
allowed  to  possess  captive-bred  raptors. 
Further,  some  commenters  suggested 
that  captive-bred  raptors  are 
inappropriate  birds  for  Apprentices  to 
handle  and  train.  Some  commenters 
opined  that  we  should  not  regulate  such 
possession.  Others  argued  that 
Apprentices  should  be  able  to  possess 
birds  from  any  source. 

•  “I  also  support  the  provision 
allowing  Apprentices  to  have  captive- 
bred,  non-imprinted  birds  of  the 
allowed  species.  While  captive-bred 
birds  are  not  ideal  for  an  Apprentice, 
they  will  make  the  sport  more  accessible 
and  expand  the  options  available  to 
beginners.  Falconers  who  do  not  wish 
their  Apprentices  to  fly  captive-bred 
birds  can  enforce  their  wishes  simply  by 
refusing  to  sponsor  an  Apprentice  who 
does  not  obtain  birds  in  the  desired 
manner;  they  should  not  attempt  to  use 
regulation  to  force  all  other  Apprentices 
to  fly  only  birds  trapped  from  the  wild. 
Although  I  do  not  yet  sponsor 
Apprentices,  I  would  consider  captive- 
bred  birds  to  be  a  last  resort,  not  the 
first.” 

•  “We  disagree  that  Apprentice 
Falconers  do  not  need  to  capture  a 
raptor  themselves  [sic].  We  understand 
the  concern  associated  with  the  lack  of 
trapping  experience  of  an  Apprentice 
Falconer,  however,  the  proposed 
regulation  is  commonly  known  as  party- 
hunting,  and  is  illegal  in  most  States. 
This  action  will  also  inhibit  the 
sponsor- Apprentice  training  by 
eliminating  an  experience  the 
Apprentice  will  need  to  become  a 
knowledgeable  falconer.”  (State  agency) 

•  “We  do  not  support  the  change  to 
allow  Apprentice  Falconers  to  possess 
captive-bred  birds  as  listed  in  21.29 
(b)(3)(i)(H).  Unskilled  falconers  are  the 
most  likely  group  to  improperly  train  or 
lose  their  bird  [sic].  If  they  possess  a 
wild  caught  passage  bird  such  as  a  Red¬ 
tailed  Hawk  loss  of  the  bird  will  not 
have  a  negative  impact  on  wild 
populations  and  the  bird  is  well 
equipped  for  survival  in  the  wild.  Wild 
caught  raptors  are  typically  the  most 
appropriate  birds  for  falconry  because 
they  are  well  suited  to  hunting  and 
capturing  local  game  species.  Allowing 
individuals  to  choose  from  a  wide  array 
of  species  complicates  their  training 
efforts  and  may  even  make  it  more 
difficult  for  them  to  successfully  train 
and  hunt  with  their  falconry  bird.  We 
do  not  see  a  need  to  allow  individuals 
to  have  captive-bred  raptors  at  the 
apprentice  level.”  (State  agency) 

•  “Apprentice  Falconers  should  be 
required  to  trap  wild  hawks  native  to 
North  America.  That  is  to  say,  flighted 


juvenile  raptors  independent  of  their 
parents.  There  is  no  logic  in  allowing  an 
Apprentice  to  possess  a  captive-bred 
raptor  when,  under  the  proposed 
changes,  they  still  cannot  legally  acquire 
a  nestling  raptor  from  the  wild.”  (State 
agency) 

•  “Apprentices  should  not  possess 
captive  bred  raptors.  They  should 
continue  to  be  restricted  to  capture  of 
wild  passage  raptors.  This  is  consistent 
with  basic  apprentice  management 
whereby  they  possess  wild  caught 
raptors  that  are  capable  of  surviving  in 
the  wild  if/when  they  escape  or  are 
released.”  (State  agency) 

Response.  We  understand  the  points 
made  by  those  who  were  concerned 
about  this  change.  However,  captive- 
bred  birds  do  not  affect  wild 
populations  of  raptors,  so  we  believe  it 
is  reasonable  to  leave  the  decision  on  an 
appropriate  bird  for  an  Apprentice  to 
the  Apprentice  and  his  or  her  sponsor. 

In  addition,  any  State,  tribe,  or  territory 
may  further  regulate  possession  of 
captive-bred  raptors  by  Apprentices.  We 
leave  this  provision  in  place  in  these 
regulations  (§  21.29  (c)(3)(i)(E)). 

Issue.  Species  for  Apprentice 
Falconers.  Some  commenters  favored 
allowing  Apprentices  to  possess  any 
species  that  General  Falconers  may 
possess,  arguing  that  the  impact  of  take 
by  Apprentices  on  wild  populations 
would  be  extremely  small. 

•  “We  disagree  that  an  Apprentice  can 
possess  any  species  of  captive-bred 
Falconiformes.  This  would  allow 
Apprentices  to  have  peregrines,  which 
are  more  difficult  to  train  for  falconry 
than  red-tail  hawks  or  American 
kestrels.”  (State  agency) 

•  “All  species  limitations  applied 
through  the  apprentice/general/Master 
classification  should  be  eliminated  even 
with  respect  to  wild-caught  raptors. 
[T]he  delineation  of  some  species  as 
acceptable  for  certain  license  levels  and 
some  not  is  arbitrary  and  capricious  and 
should  be  eliminated.” 

•  “The  framing  of  the  recommended 
change  is  inconsistent  with  what  the 
proposed  regulations  actually  state  and 
is  not  a  representative  statement  of  the 
change.  The  proposed  change  actually 
permits  a  substantial  increase  in  the 
species  which  could  be  possessed  by 
apprentices  which  is  not  reflected  in 
this  framing.”  (State  agency) 

Response.  Though  Apprentices  were 
allowed  only  one  additional  wild- 
caught  species  in  the  proposed  rule,  we 
proposed  that  they  be  allowed  many 
species  of  captive-bred  raptors.  We 
changed  the  language  in  this  final  rule 
to  clarify  this  point  and  added  to  the 
species  Apprentice  Falconers  may 
possess.  There  are  only  a  few  hundred 


Apprentice  Falconers  in  the  U.S.  at  any 
time.  We  believe  that  take  of  wild 
raptors  by  these  individuals  would  be 
without  discernible  impact  on  any 
population,  particularly  since  the 
abundant  red-tailed  hawk  is  considered 
by  many  falconers  to  be  the  best  bird  for 
an  Apprentice  to  use  in  starting 
falconry.  Having  considered  this  issue, 
we  have  opened  the  list  of  species 
available  to  Apprentice  Falconers  to 
include  all  species  except  golden  eagles 
and  national  species  of  conservation 
concern  (§  21.29  (c)(3)(i)(E)). 

Issue.  “We  believe  there  needs  to  be 
a  U.S.  residency  requirement  for 
falconry  permit  applicants  to  harvest  a 
wild  raptor.  Residency  requirements  are 
in  place  for  hunting,  trapping,  and 
fishing  licenses  (i.e.  permits)  in  all 
States.  We  believe  that  all  new  residents 
must  first  establish  residency  within  the 
U.S.  before  they  are  issued  a  permit  to 
harvest  raptors  for  falconry  purposes.  If 
residency  is  not  mandated,  we 
encourage  the  development  of  an 
alternate  permit  for  non-U.  S.  residents 
to  harvest  a  wild  raptor.” 

Response.  Take  of  raptors  is  well 
regulated  by  the  States,  and  we  see  no 
need  to  invoke  such  a  requirement. 

Issue.  Hacking”  of  raptors  held  for 
falconry. 

•  “In  accordance  with  long-standing 
Service  regulations,  it  should  be  clearly 
stated  that  hacking  is  an  approved 
method  for  falconers  to  condition 
raptors  for  falconry.”  (State  agency) 

•  “We  do  not  support  the  practice  of 
hacking  falconry  birds  under  Section 
21.29  (e)(2).  One  of  the  primary 
concerns  our  Biologists  have  about  the 
sport  of  falconry  is  the  opportunity  for 
a  non-native  bird  to  be  released  into  the 
wild.  Our  agency  is  concerned  that 
these  birds  may  potentially  introduce 
diseases  to  our  wild  raptors,  may 
attempt  to  breed  with  local  populations 
or  may  have  a  negative  impact  on  wild 
raptors  either  through  aggressive 
behavior  or  depletion  of  the  existing 
prey  base.  For  these  reasons,  we  would 
be  opposed  to  allowing  a  person  to 
intentionally  release  their  falconry  bird 
into  the  wild  for  any  period  of  time.” 
(State  age'ncy) 

•  “Good  inclusion  to  specifically 
address  ‘hacking’  since  this  has  been 
missing  in  current  regulations  and  is 
being  increasingly  used.  WDFW 
recently  did  an  analysis  of  this  to  permit 
in  Washington.”  (State  agency) 

•  “Release  of  hybrids,  including  short¬ 
term  hacking,  should  be  illegal.”  (State 
agency) 

•  “We  ask  for  a  clearer  definition  of 
the  term  “hacking.”  It’s  [sic]  use  here 
apparently  refers  to  a  hunting/ training 
mechanism  for  the  raptors.  Normally, 
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the  term  hacking  does  not  normally 
refer  to  a  “temporary”  release  of  a 
raptor,  but  conditioning  for  a  permanent 
release  back  into  the  wild.”  (State 
agency) 

Response.  The  commenters  are 
correct.  The  term  “hacking”  has  been 
used  to  mean  both  preparing  birds  for 
release  to  the  wild,  and  (in  falconry) 
temporary  release  of  a  falconry  raptor  to 
the  wild  to  force  it  to  learn  to  hunt  on 
its  own.  In  these  regulations,  we  are 
concerned  only  about  the  latter 
definition.  Wild-caught  raptors  used  in 
falconry  would  be  unlikely  to  need 
hacking,  but  some  captive-bred  raptors 
may  benefit  from  it,  and  we  doubt  that 
it  would  have  a  significant  impact  on 
wildlife  populations  or  the 
environment.  We  believe  that  the 
safeguards  for  release  of  hybrid  raptors 
(two  transmitters  are  required)  are 
sufficient  to  protect  wild  populations. 
However,  any  State,  tribe,  or  territory 
may  restrict  hacking  or  the  release  of 
hybrid  raptors. 

Issue.  Non-native  species.  “[W]e 
request  that  the  USFWS  consider  the 
potential  detrimental  impacts  to 
Colorado  raptors  through  the 
importation  of  non-native  species  and 
the  resulting  spread  of  disease,  as  well 
as  the  commercialization  of  raptors.” 

Response.  The  regulations  at  50  CFR 
21.12  are  regulations  for  import  to,  and 
export  from,  the  United  States.  The 
import  of  raptors  into  a  State  may  be 
further  restricted  by  the  State. Issue. 

“The  CDOW  perceives  that  the 
proposed  Service  regulations  could 
result  in  some  negative  impacts  to  wild 
raptor,  including  golden  eagle, 
populations.  The  outcome  of  the 
cumulative  impact  of  the  proposed 
changes  is  unknown,  but  is  likely  to 
increase  take.  (These  proposed  changes 
include,  are  not  limited  to:  increase  in 
the  number  of  birds  each  falconer  may 
hold,  a  decrease  in  the  minimum  age  for 
Apprentice  Falconers,  and  a  proposed 
change  in  the  “definition”  of  “bird 
taken  from  the  wild,”  in  which  this 
classification  is  dropped  once  the  bird 
has  been  transferred).  The  USFWS  does 
not  describe  any  analysis  suggesting 
what  the  increased  take  would  be  or  that 
is  increased  take  would  have  no 
negative  impacts.  Native  raptors  are 
highly  valued  by  many  of  our 
constituents,  and  we  would  find  it 
difficult  to  defend  an  increase  in  take 
without  an  analysis  of  its  impact.” 

(State  agency) 

Response.  We  disagree.  The  definition 
of  “wild”  raptor  is  intended  to  clarify 
these  regulations,  and  has  no  effect  on 
the  number  of  birds  taken  from  the  wild. 
Further,  the  term  “wild”  raptor  is  not 
“dropped  once  the  bird  has  been 


transferred  (§  21.29  (f)(1)).”  This  rule 
states  that  a  raptor  taken  from  the  wild 
“is  considered  to  be  taken  from  the  wild 
only  by  the  person  who  actually 
captured  it,”  but  that  any  raptor 
removed  from  the  wild  is  always 
considered  a  “wild”  bird.  We  believe 
that  the  changes  in  this  rule  will  have 
very  minimal  impacts  on  raptor 
populations  (see  U.S.F.W.S.  2007,  in 
which  we  determined  that  most  take  for 
falconry  is  a  tiny  fraction  of  what  the 
populations  could  sustain).  We  also 
believe  that  the  changes  will  be 
compatible  with  the  preservation  of  the 
golden  eagle.Issue.  Clarity  of  the 
regulation.  “For  some  regulations  the 
question  and  answer  format  does  not 
work  well,  for  example  “How  may  I  take 
raptors  from  the  wild  for  use  in 
falconry?”  The  answers  are  embedded 
in  the  various  responses  (i.e.  by 
someone  with  a  permit,  by  someone 
without  a  permit  but  in  the  presence  of 
another  person  with  a  permit,  etc  ).  In 
many  instances  the  regulations  would 
be  more  direct  and  clearly  stated  in 
bullets  or  a  different  format.  To  further 
complicate  issues,  regulatory 
information  is  found  in  multiple 
sections  (for  example,  possession  of 
eagles  for  falconry).”  (State  agency) 

Response.  We  agree  with  these 
comments,  and  we  changed  the  wording 
of  many  parts  of  this  rule  to  respond  to  . 
suggested  changes.  We  also. reorganized 
the  regulations  to  address  the  concerns 
about  regulations  in  multiple  sections. 

Issue.  Permission  to  trap  golden 
eagles. 

•  “Persons  wishing  to  trap  golden  - 
eagles  should  have  permission  from  the 
landowner  or  land  management  agency 
to  trap  ANY  bird.”  (State  agency) 

•  “Landowner  permission  must  not  be 
a  condition  to  trap  a  golden  eagle  or  any 
other  raptor.  This  gives  wildlife 
management  authority  to  land 
management  agencies  with  no  statutory 
wildlife  authority.  Private  lands  access 
is  another  issue  and  is  regulated  by 
State  trespass  laws.”  (State  agency) 

•  “When  capturing  a  golden  eagle  for 
falconry  purposes  the  USFWS  draft 
regulation  indicates  that  the  landowner, 
which  would  include  a  land 
management  agency  (BLM,  USFS,  BR, 
State  Land  Departments,  etc.),  must 
authorize  the  activity.  Neither  the  States 
nor  the  Service  should  be  authorizing 
land  managers.to  regulate  wildlife.  They 
do  not  currently  have  that  statutory 
authority.  Please  delete  this  line  item  in 
its  entirety.”  (State  agency) 

Response.  We  believe  that  this  issue 
was  made  clear  in  paragraph  (e)(14)  of  • 
the  proposed  rule  for  all  falconry,  and 
in  paragraph  (b)(3)(iv)(F)(3)  for  eagle 
trapping.  We  simply  intended  to  make 


it  clear  that  these  regulations  do  not 
authorize  capture  of  a  golden  eagle  for 
falconry  if  the  capture  is  not  allowed  by 
the  agency  or  if  entry  to  private  land  is 
not  allowed  by  the  landowner. 

However,  the  relevant  language  is 
further  clarified  in  this  final  rule  (§ 

21.29  (f)(16));  the  regulations  state  that 
a  falconer  does  not  need  special  or 
written  permission  to  capture,  fly,  or 
release  a  falconry  bird  on  public  lands 
if  the  action  is  authorized  there.  A  land 
management  agency  need  not  take 
special  measures  or  otherwise  authorize 
take  of  a  golden  eagle  if  the  agency’s 
regulations  or  other  language  already 
allow  the  take.Issue.  “The  State  wildlife 
agency  should  also  be  notified  prior  to 
trapping  golden  eagles.”  (State  agency) 

Response.  Any  State  or  tribal  agency 
can  require  this  notification  of 
permittees. Issue.  “There  needs  to  be  a 
clear  distinction  who  will  be 
administering  the  propagation  permits. 
As  we  understand  it,  the  USFWS,  not 
the  states,  will  administer  these 
permits."  (State  agency) 

Response.  This  rule  does  not  change 
our  administration  of  propagation 
permits;  we  will  continue  to  issue 
them. Issue.  Capture  requirements. 
“[Paragraph]  (d)(3)(vi)(A)  [6987,3]  Sub¬ 
section  (v)  appears  to  be  contradicted  by 
(vi)(A)  in  that  the  disposition  of  the  bird 
is  at  the  discretion  of  the  State  Under  (v) 
and  appears  to  be  specifically 
determined  by  the  guidelines  given 
under  (vi)(A).  One  of  these  proposed 
changes  needs  to  be  changed  to  bring 
them  into  agreement.”  (State  agency) 

Response.  Paragraph  (d)(3)(vi)(A) 
referred  to  initial  capture  of  a  raptor 
from  the  wild.  Paragraph  (v)  referred  to 
recapture  of  a  lost  falconry  bird. Issue. 
“Individual  clutch  size  varies  between 
species  &  the  requirement  for  leaving 
birds  in  the  nest  should  be  set  at  a  per- 
species  level  for  a  biological  basis.” 
(State  agency) 

Response.  We  believe  that  the 
commenter  requests  that  we  mandate 
how  many  young  of  any  species  must  be 
left  in  a  nest.  Any  State,  territory,  or 
tribe  may  further  regulate  take  of 
nestlings.  States  have  effectively 
restricted  take  conditions  such  as  timing 
of  take,  locations  of  take,  and  leaving 
nestlings.  We  are  not  aware  of  any 
problems  related  to  State  regulation  of 
take,  but  we  will  propose  amendments 
to  these  regulations  to  address  this 
concern  if  it  becomes  necessary  to  do  so. 

Issue.  State  or  tribal  restrictions. 

•  “The  proposed  regulations  prohibit 
falconry  raptors  from  being  used  for 
entertainment,  promotion  of  any  goods, 
etc.,  but  allow  charging  a  fee  for 
presentations  to  conservation  education 
programs.  The  regulation  needs  to  defer 
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to  State  or  tribal  regulations  which  may 
further  restrict  falconry  raptors  use  in 
these  activities.”  (State  agency) 

•  The  regulations  "should  explicitly 
state  that  State  law  may  enact  and 
enforce  regulations  and  standards  that 
are  more  restrictive  than  Service 
Regulations.”  (State  agency) 

Response.  We  stated  in  paragraph 

(a) (4)(h)  of  the  proposed  rule  and  in 
these  regulations  that  “State,  tribal,  or 
territorial  laws  may  be  more  restrictive 
than  these  Federal  standards  but  may 
not  be  less  restrictive  (§  21.29 

(b) (l)(iii)). "Issue.  “With  the  new  10(j) 
designation  pending  statewide  in 
Arizona  and  New  Mexico,  would  this 
regulation  require  Apprentice  Falconers 
to  have  a  sponsor  at  all  times  and  at  all 
locations  in  these  two  states?  We  believe 
Apprentice  Falconers  should  have  a 
sponsor  [sic]  with  them  while  trapping 
regardless  of  which  county  they  are  in.” 
(State  agency) 

Response.  No,  the  trapping  restriction 
in  aplomado  falcon  [Falco  femoralis) 
habitats  applies  only  to  the  counties 
listed  in  these  regulations.  In  other 
circumstances,  it  is  advisable  for  an 
Apprentice  Falconer  to  have  his  or  her 
sponsor  present  when  trapping,  but  it  is 
not  required.Issue.  Capture  of  raptors  in 
some  counties  in  Texas;  restrictions  due 
to  concerns  about  aplomado  falcons. 
“TPWD  prefers  to  leave  the  number  of 
counties  as  is.  The  same  ethical 
requirements  for  cessation  of  trapping 
activities  would  apply  regardless  of  the 
county  listed.  The  counties  listed  are 
those  within  which  northern  aplomado 
falcons  have  been  observed  and  this  is 
the  only  basis  we  have  for  establishing 
their  range  within  Texas.”  (State 
agency) 

Response.  This  comment  seems  to 
endorse  our  regulations  proposal.  This 
provision  is  unchanged. Issue.  Differing 
permit  requirements.  ‘‘It  is  not 
consistent  to  have  applicants  for  a 
General  Falconry  permit  sign  a  letter:  1) 
certifying  use  of  their  raptors  for 
falconry,  2)  State  their  qualifications  for 
the  permit,  and  3)  for  the  states  to 
conduct  a  review  of  raptors  they 
possess,  when  this  is  not  required  of  an 
applicant  for  a  Master  Falconry  permit. 

It  should  be  completed  for  both  a 
General  and  Master  applicant,  or 
neither.  We  prefer  neither.”  (State 
agency) 

Response.  We  believe  it  is  appropriate 
to  ask  more  about  the  qualifications  of 
an  Apprentice  Falconer  wishing  to 
advance  to  General  Falconer,  than  of  a 
General  Falconer  wishing  to  advance. 
However,  some  of  the  certification 
requirements  have  been  eliminated  from 
this  final  rule. 


Issue.  Certification  language.  ”[T]he 
certification  example  [should  be 
clarified  to  avoid  the  general 
terminology  (i.e.,  “.  ..the  other 
applicable  parts  of  subchapter  B  of 
chapter  I  of  title  50...”)  replacing  it  with 
the  specific  regulations  to  which  the 
falconers  are  agreeing.” 

Response.  We  disagree.  This  is  the 
standard  language  in  50  CFR  13.12, 
which  we  do  not  change  in  this  rule. 
Further,  a  change  in  the  language  could 
require  that  we  change  the  falconry 
regulations  if  any  change  is  made  to  the 
relevant  regulations  elsewhere. 

Therefore,  we  have  not  changed  this 
language. 

Issue.  Reinstatement  of  lapsed 
permits. 

•  "The  proposed  changes  clarify  the 
requirements  for  reinstating  permits  that 
have  lapsed.  We  support  requiring  the 
examination  for  permittees  that  do  not 
renew  for  five  years  or  more  and 
requiring  a  facility  inspection  after  2 
years  or  more  as  stated  in  21.29 
(b)(5)(ii),  21.29  (b)(5)(iii)  and  21.29 
(b)(5)(iv).”  (State  agency) 

•  “Five  years  is  a  sufficiently  long 
period  to  allow  for  lapsing  of  a  permit. 
Any  longer  than  that  and  we  feel  that 
experiences  and  skills  may  be 
significantly  diminished.”  (State 
agency) 

Response.  We  received  conflicting 
opinions  on  this  issue.  These 
regulations  will  allow  reinstatement  of  a 
lapsed  permit  for  up  to  5  years.  An 
individual  who  has  not  had  a  permit  for 
5  years  or  more  must  have  his  or  her 
facilities  inspected  before  he  or  she  may 
acquire  a  falconry  raptor.  Any  State, 
tribe,  or  territory  can  invoke  additional 
requirements  for  reinstatement  of  a 
lapsed  permit  (§  21.29  (c)(5)). 

Issue.  Housing  requirements.  “In 
Section  21.29  (b)(5)(iii)  the  proposed 
changes  preempt  State  housing 
requirements.  We  recommend  that  this 
section  be  reworded  to  read:  If  your 
permit  has  lapsed  less  than  2  years,  you 
must  provide  written  verification  to 
your  State,  tribal,  or  territorial  agency 
that  regulates  falconry  stating  that  your 
falconry  facilities  meet  the  standards  in 
paragraph  (c)(1)  of  this  section  and  meet 
the  standards  of  the  permitting  State  or 
tribal  lands.” 

Response.  We  disagree.  These 
regulations  require  a  statement  about 
the  individual’s  falconry  facilities,  but 
any  State  may  establish  additional 
requirements. Issue.  Permittees  with 
facilities  in  more  than  one  location. 
“Under  Section  21.29  (c)(7)  and  Section 

21.29  (c)(8)  the  issue  of  dual  residency 
is  addressed.  Although  we  support 
allowing  states  to  issue  a  permit  it  is  not 
clear  whether  or  not  all  states  will  be 


issuing  resident  permits.  We  would 
suggest  that  a  resident  permit  be  issued 
by  the  State  where  the  falconer 
maintains  a  legal  residence.  All  other 
permits  would  be  non-resident,  and 
would  be  required  to  meet  all  the  same 
requirements  as  a  resident  permittee  if 
the  State  so  chooses.  Suggested  wording 
for  Section  21.29  (c)(7):  The  State  or 
Tribe  in  which  you  are  not  a  legal 
resident  may  require  that  you  obtain  a 
non-resident  falconry  permit  if  you 
reside  there  for  at  least  30  days  per  year. 
You  must  contact  the  State  or  tribal 
agency  that  regulates  falconry  to 
determine  whether  you  need  a  permit.” 
(State  agency) 

•  “We  recommend  that  Section  21.29 

(b) (2)(iii)  be  reworded  to  read: 

If  you  have  a  residence  in  other  states 
or  on  tribal  lands  other  than  the  State  or 
tribal  lands  in  which  you  comply  with 
legal  residence  requirements  for  more 
than  30  days  a  year,  your  falconry 
facilities  at  any  other  location  must  be 
inspected  by  the  State  or  Tribe.  The 
falconry  housing  facilities  located  in 
another  State  must  meet  the  standards 
in  paragraph  (c)  of  this  section,  must 
meet  the  standards  of  the  corresponding 
State  or  tribal  lands  and  must  be  listed 
on  your  resident  and  nonresident 
falconry  permits.”  (State  agency) 

•  “Suggested  changes  to  Section  21.29 

(c) (8)  are  similar  to  those  in  Section 

21.29  (b)(2)(iii):  If  you  live  in  a  State  or 
on  tribal  lands  for  more  than  30  days  a 
year  other  than  the  State  or  tribal  lands 
in  which  you  maintain  your  legal 
residence,  your  falconry  facilities  in  the 
other  states  or  tribal  lands  must  be 
inspected  by  the  State  or  Tribe.  The 
facilities  in  all  states  and  tribal  lands 
must  meet  the  standards  in  paragraph 
(c)  of  this  section,  must  meet  the 
standards  of  the  corresponding  State  or 
tribal  lands  and  must  be  listed  on  all 
resident  and  non-resident  falconry 
permits.” 

Response.  These  are  good  suggestions. 
We  have  changed  the  relevant  language 
to  state  that  facilities  away  from  the 
permittee’s  residence  also  must  be 
inspected  (§  21.29  (d)(2)(i)  and 
(ii)j.Issue.  Taking  banded  raptors  taken 
from  the  wild.  “We  do  not  support 
taking  a  raptor  banded  with  a  Federal 
Bird  Banding  Laboratory  aluminum 
band  from  the  wild  as  listed  in  Section 

21.29  (d)(3)(vi).  Any  bird  that  has  been 
banded  or  marked  for  the  purpose  of 
research  should  be  returned  to  the  wild 
immediately  after  capture.  We 
recommend  that  this  requirement  apply 
to  all  species  and  not  just  peregrine 
falcons.”  (State  agency) 

Response.  We  discussed  this  issue 
with  the  Federal  Bird  Banding 
Laboratory  prior  to  publication  of  the 


Federal  Register /Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations  59463 


proposed  regulations.  The  laboratory 
endorsed  the  position  we  took.  We  did 
not  change  the  requirements  in  this  final 
rule. 

Issue.  Temporary  possession  of 
raptors  while  trapping. 

•  “The  AGFC  opposes  the  draft 
regulation  which  would  allow  a  falconer 
to  take  a  raptor  and  keep  it  as  part  of 
their  [sic]  possession  limit.  This  activity 
as  proposed  is  in  violation  of  the 
Arkansas  Game  and  Fish  Commission 
Code  of  regulations  which  defines 
“take,”  in  part,  “to  trap,  capture  or 
reduce  to  possession.”  If  a  raptor  is 
“taken”  it  has  been  trapped  and  is  in  the 
falconer’s  possession  and  must  become 
and  remain  part  of  the  falconer’s  limit. 
We  recommend  the  Service  delete  this 
section  of  the  proposed  regulations  and 
allow  the  states  to  deal  with  it  within 
their  legal  frameworks.”  (State  agency) 

•  “The  draft  regulations  allow  a 
falconer  to  take  a  raptor  and  hold  it  for 
several  hours  before  they  make  the 
decision  to  keep  it  as  part  of  their 
possession  limit  or  not.  This  activity  is 
in  violation  of  the  laws  of  most  if  not 
all  states.  If  an  animal  is  “taken”  is  has 
been  reduced  to  possession  and  must 
remain  part  of  the  falconer’s  limit. 
Recommend  deleting  this  section  and 
let  the  states  deal  with  it  within  their 
legal:  frameworks.”  (State  agency) 

•  “Remove  the  proposal  to  allow  a 
falconer  to  hold  a  captured  raptor  for 
several  hours  before  reducing  them  to 
possession.  If  an  animal  is  “taken”  it 
has  been  reduced  to  possession  and 
must  remain  part  of  the  falconer’s 
limit.”  (State  agency) 

•  “We  agree  that  no  falconer  should  be 
allowed  to  “cull”  raptors  taken,  by 
holding  them  longer  than  time  that 
would  allow  for  immediate  release. 
States  will  develop  appropriate 
regulations  within  legal  frameworks.” 
(State  agency) 

Response.  We  recognize  the  difficulty 
that  this  change  would  create  for  the 
States.  We  have  removed  this  language 
from  this  final  rule. 

Issue.  Falconers  assisting 
rehabilitators  in  conditioning  raptors  for 
release. 

•  “We  also  support  the  option  for 
General  and  Master  Class  falconers  to 
assist  wildlife  rehabilitators  in  training 
young  raptors  prior  to  their  release  as 
stated  in  Section  21.29(e)(9).” 

•  “Falconers  should  be  allowed  to 
assist  with  rehabilitation  efforts. 
However,  this  begs  the  question  >Why 
should  a  licensed  falconer  be  permitted 
under  an  individual  rehabilitator  who 
likely  knows  less  than  they  [sic]  do 
about  raptor  health,  behavior  and 
management?”  (State  agency) 


Response.  Permitted  migratory  bird 
rehabilitators  are  knowledgeable  about 
avian  health  and  care,  but  may  not  be 
equipped  to  properly  condition  injured 
raptors  for  release.  The  rehabilitation 
regulations  require  that  every  individual 
working  with  a  rehabilitator  be  a 
subpermittee,  so  we  wrote  the  proposed 
falconry  regulations  to  accommodate 
this  requirement.  However,  we 
understand  the  issue  raised  by  the  State 
agency  and  other  comments  received.  In 
this  final  rule  we  amend  the 
rehabilitation  regulations  to  exempt 
falconers  from  the  subpermittee 
requirement  ((§  21.31  (e)(3))). 

Issue.  Transfer  of  rehabilitated 
raptors. 

•  “We  do  not  however  support  the 
option  for  rehabilitators  to  permanently 
place  a  healthy  raptor  with  a  falconer 
under  Section  21.29  (d)(6).  In  the  event 
that  this  activity  is  allowed  the  State, 
not  the  rehabilitator,  should  have  sole 
discretion  for  allowing  the  transfer  to 
occur.  Allowing  rehabilitators  to 
transfer  healthy  birds  to  falconers  for 
permanent  use  creates  a  number  of 
concerns  such  as  the  appropriate 
circumstances  that  warrant  the  transfer, 
the  time  of  year  this  would  be 
authorized,  at  what  age  is  the  bird 
transferable  and  how  does  the  State 
handle  situations  in  which  there 
appears  to  be  abuse  of  this  activity.” 

•  “The  State  must  be  able  to  restrict 
the  acquisition  of  a  bird  for  falconry 
purposes  obtained  from  a  licensed 
rehabilitator.  This  change  to  21.31: 
Rehabilitation  Permits,  should  not  allow 
the  transfer  of  the  bird  from  a 
rehabilitator  to  a  falconer  without 
approval  from  the  State!”  (State  agency) 

Response.  Any  State,  tribe,  or  territory 
may  restrict  such  transfers. Issue. 
“Falconers  should  not  be  removing  any 
bird  from  the  wild  that  is  listed  as 
federally  or  locally  threatened  or 
endangered.  ”  (State  agency) 

Response.  Falconers  can  do  so  only 
with  an  appropriate  permit  or  permits. 
This  provision  has  long  been  in  the 
falconry  regulations,  and  we  are  not 
aware  of  issues  with  endangered  or 
threatened  species.  This  provision  is  left 
in  place  in  this  final  rule. 

Issue.  Foreign  visitors  practicing 
falconry. 

•  “We  support  allowing  visitors  to  the 
United  States  the  opportunity  to 
practice  falconry  as  stated  in  21.29 
(e)(12).  However,  the  State  should  have 
the  option  of  issuing  a  non-resident 
permit  or  a  temporary  permit.  In  our 
State,  we  already  have  regulations 
allowing  for  a  one  year  nonresident 
falconry  permit.”  (State  agency) 

•  “This  section  did  not  address  the 
case  of  foreign  falconers  who  come  to 


the  U.S.  for  6  months  out  of  the  year  or 
who  possess  green  cards,  work  visas, 
etc.  If  these  individuals  can  legally 
secure  a  State  falconry  license,  they 
should  be  allowed  to  trap  and  train  a 
wild  raptor.”  (State  agency) 

Response.  These  regulations  do  not 
prevent  a  State,  tribe,  or  territory  from 
providing  such  a  permit,  and  address 
doing  so  with  “temporary”  permits.  An 
individual  who  has  resident  status  may, 
at  the  discretion  of  the  permitting 
agency,  obtain  a  falconry  permit. Issue. 
Abatement  with  falconry  birds.  “You  do 
not  address  the  use  of  birds  possessed 
under  a  falconry  permit  for  the  control 
of  nuisance,  non-protected  birds,  such 
as  feral  pigeons  and  European  starlings. 
This  use  of  falconry  birds  is  becoming 
more  common  and  is  becoming  a  source 
of  income  for  several  falconers  in 
Indiana.  While  the  long-term 
effectiveness  of  this  use  of  a  falconry 
bird  is  not  currently  known,  it  is 
becoming  more  and  more  common. 
Currently  the  regulations  do  not 
prohibit  this  activity  since  the  bird  is 
“hunting”  or  “being  trained”  to  hunt. 
This  issue  needs  to  be  addressed.  The 
State  of  Indiana  will  pursue  additional 
restrictions  in  this  area,  but  it  would  be 
helpful  if  the  USFWS  also  addressed  the 
legality  of  this.”  (State  agency) 

Response.  We  have  a  guidance 
memorandum  for  the  use  of  raptors  in 
abatement  and  a  new  application  form. 
See  72  FR  69705-69706  (December  10, 
2007),  and  http:// 
migratorybirds.fws.gov. 

V.  Required  Determinations 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  this  rule  is 
significant  and  has  reviewed  this  rule 
under  Executive  Order  12866.  OMB 
bases  its  determination  upon  the 
following  four  criteria: 

(a)  Whether  the  rule  will  have  an 
annual  effect  of  $100  million  or  more  on 
the  economy  or  adversely  affect  an 
economic  sector,  productivity,  jobs,  the 
environment,  or  other  units  of  the 
government. 

(b)  Whether  the  rule  will  create 
inconsistencies  with  other  Federal 
agencies’  actions. 

(c)  Whether  the  rule  will  materially 
affect  entitlements,  grants,  user  fees, 
loan  programs,  or  the  rights  and 
obligations  of  their  recipients. 

(d)  Whether  the  rule  raises  novel  legal 
or  policy  issues. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
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Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996  (Pub.  L. 
104-121)),  whenever  an  agency  is 
required  to  publish  a  notice  of 
rulemaking  for  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 
for  public  comment  a  regulatory 
flexibility  analysis  that  describes  the 
effect  of  the  rule  on  small  entities  (i.e., 
small  businesses,  small  organizations, 
and  small  government  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  an 
agency  certifies  the  rule  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

SBREFA  amended  the  Regulatory 
Flexibility  Act  to  require  Federal 
agencies  to  provide  the  statement  of  the 
factual  basis  for  certifying  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  We  have  examined  this  rule’s 
potential  effects  on  small  entities  as 
required  by  the  Regulatory  Flexibility 
Act,  and  have  determined  that  this 
action  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
changes  we  are  proposing  are  intended 
primarily  to  clarify  the  requirements  for 
falconry  and  the  procedures  for 
obtaining  a  falconry  permit. 

This  determination  is  based  on  the 
fact  that  we  are  proposing  limited 
changes  to  the  current  requirements  for 
falconry  facilities  (housing).  To  legally 
practice  falconry  in  the  United  States, 
an  applicant  will  be  required  to  obtain 
a  State,  tribal,  or  territorial  falconry 
permit.  To  do  so,  he  or  she  must 
demonstrate  knowledge  of  falconry  and 
must  have  facilities  for  keeping  falconry 
raptors  that  will  protect  them  from 
weather  extremes.  The  changes  in  the 
regulations  will  require  minimal 
changes  to  the  facilities  of  some 
falconers,  but  affect  neither  the 
information  collected  nor  the  fees 
required  to  obtain  a  permit. 
Consequently,  we  certify  that  because 
this  rule  does  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  a  regulatory  flexibility 
analysis  is  not  required. 

This  rule  is  not  a  major  rule  under  the 
SBREFA  (5  U.S.C.  804(2)).  It  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

a.  This  rule  does  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  If  all  falconry  permittees  had 
to  rebuild  their  falconry  facilities  to 
comply  with  the  regulations,  at  an 
estimated  $2,000  each,  the  total  cost  to 
permittees  would  be  $8,000,000.  This 
highest-cost  estimate  for  compliance 
with  this  rule  by  permittees  would  be  a 
one-time  expenditure. 


b.  This  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  The 
practice  of  falconry  does  not 
significantly  affect  costs  or  prices  in  any 
sector  of  the  economy. 

c.  This  rule  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises.  Falconry  is  an 
endeavor  of  private  individuals.  Neither 
regulation  nor  practice  of  falconry 
significantly  affects  business  activities. 

Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  e't 
seq.),  we  have  determined  the  following: 

a.  This  rule  does  not  “significantly  or 
uniquely”  affect  small  governments.  A 
small  government  agency  plan  is  not 
required.  Falconry  is  an  endeavor  of 
private  individuals.  Neither  regulation 
nor  practice  of  falconry  affects  small 
government  activities  in  any  significant 
way. 

b.  This  rule  does  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year;  i.e.,  it  is  not  a 
“significant  regulatory  action”  under 
the  Unfunded  Mandates  Reform  Act. 
Though  States  may  have  to  revise  their 
falconry  regulations  to  comply  with  the 
revisions,  nearly  every  State  already  has 
falconry  regulations  in  place.  Therefore, 
revisions  of  the  State  regulations  should 
not  be  significant. 

Takings 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  This  rule  does  not 
contain  a  provision  for  taking  of  private 
property.  A  takings  implication 
assessment  is  not  required. 

Federalism 

This  rule  does  not  have  sufficient 
Federalism  effects  to  warrant 
preparation  of  a  Federalism  assessment 
under  Executive  Order  13132.  It  does 
not  interfere  with  the  States’  ability  to 
manage  themselves  or  their  funds.  No 
significant  economic  impacts  are 
expected  to  result  from  the  regulation  of 
falconry.  However,  this  rule  provides 
the  opportunity  for  States  to  cooperate 
in  management  of  falconry  permits  and 
to  ease  the  permitting  process  for  permit 
applicants. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 


unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

We  examined  these  regulations  under 
the  Paperwork  Reduction  Act  of  1995. 
OMB  has  approved  the  information 
collection  requirements  of  the  Migratory 
Bird  Permits  Program  and  assigned 
clearance  number  1018-0022,  which 
expires  November  30,  2010.  This 
regulation  will  eliminate  the  Federal 
falconry  permit,  and  reduce  the  burden 
for  both  permittees  and  the  migratory 
bird  permit  offices.  It  does  not  add  to 
the  approved  information  collection. 
Information  from  the  collection  is  used 
to  document  take  of  raptors  from  the 
wild  for  use  in  falconry  and  to 
document  transfers  of  raptors  held  for 
falconry  between  permittees.  A  Federal 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

National  Environmental  Policy  Act 

This  rule  does  not  change  the  take  of 
raptors  from  the  wild  allowed  for  each 
permittee  each  year,  though  it  will  allow 
a  small  increase  in  total  take  over  a 
short  term.  The  changes  will  delegate 
administration  of  falconry  permitting 
and  the  practice  of  falconry  to  the  States 
and  tribes,  and  are  otherwise  largely  to 
reorganize  the  regulations,  make  them 
clearer,  and  combine  related  sections. 
We  have  analyzed  this  rule  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C.  432-437(f)  and  part  516  of  the 
U.S.  Department  of  the  Interior  Manual 
(516  DM).  We  completed  a  Final 
Environmental  Assessment  (EA)  in  June 
2007  (U.S.F.W.S.  2007,  72  FR  31268)  to 
assess  establishment  of  regulations 
governing  the  take  of  raptors  for 
falconry  and  raptor  propagation.  Based 
on  our  analyses  in  the  EA,  we 
concluded  that  the  take  of  raptors  from 
the  wild  for  these  purposes  is  not  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  You  can  obtain  a  copy  of 
the  EA  by  contacting  us  at  the  address 
in  the  ADDRESSES  section. 

We  further  evaluated  the 
environmental  impacts  of  the  significant 
changes  to  these  regulations.  Within  the 
spirit  and  intent  of  the  Council  on 
Environmental  Quality’s  regulations  for 
implementing  the  National 
Environmental  Policy  Act  (NEPA),  and 
other  statutes,  orders,  and  policies  that 
protect  fish  and  wildlife  resources,  we 
determined  that  these  regulations 
changes  do  not  have  a  significant  effect 


Federal  Register/ Vol.  73,  No.  196/ Wednesday,  October  8,  2008 /Rules  and  Regulations 


59465 


on  the  human  environment.  Under  the 
guidance  in  Appendix  1  of  the 
Department  of  the  Interior  Manual  at 
516  DM  2,  we  conclude  that  the 
regulations  changes  are  categorically 
excluded  because  they  “have  no  or 
minor  potential  environmental  impact” 
(516  DM  2,  Appendix  1  A  (1)).  No  more 
comprehensive  NEPA  analysis  of  the 
regulations  change  is  required. 

Environmental  Consequences  of  this 
Action 

The  changes  we  propose  are  primarily 
in  the  combining,  reorganizing,  and 
rewriting  of  the  regulations.  The 
environmental  impacts  of  this  action  are 
limited. 

Socioeconomic.  We  do  not  expect  the 
action  to  have  discernible 
socioeconomic  impacts. 

Raptor  populations.  This  rule  does 
not  significantly  alter  the  take  of  raptors 
for  falconry  in  the  United  States.  This 
rule  will  have  little  change  on  the 
effects  of  falconry  on  raptor 
populations.  Each  General  or  Master 
Falconer  will  still  be  allowed  to  take 
only  2  raptors  from  the  wild  per  year  for 
use  in  falconry. 

Endangered  and  Threatened  Species. 
The  regulations  have  new  provisions 
governing  falconry  in  habitats  important 
to  those  threatened  or  endangered 
species  that  may  be  impacted  by 
falconry. 

Government-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President’s 
memorandum  of  April  29,  1994, 

‘  ‘ Government-to-GoVernment  Relations 
with  Native  American  Tribal 
Governments”  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  we  have 
evaluated  potential  effects  on  Federally 
recognized  Indian  Tribes  and  have 
determined  that  this  rule  does  not 
interfere  with  the  tribes’  ability  to 
manage  themselves  or  their  funds  or  to 
regulate  falconry  on  tribal  lands. Energy 
Supply,  Distribution,  or  Use  (Executive 
Order  13211) 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  addressing 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions. 
Because  this  rule  only  affects  the 
practice  of  falconry  in  the  United  States, 
it  is  not  a  significant  regulatory  action 
under  Executive  Order  12866,  and  does 
not  significantly  affect  energy  supplies, 
distribution,  or  use.  Therefore,  this 
action  is  not  a  significant  energy  action 
and  no  Statement  of  Energy  Effects  is 
required. 


Compliance  With  Endangered  Species 
Act  Requirements 

Section  7  of  the  Endangered  Species 
Act  (ESA)  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.),  requires  that  “The 
Secretary  [of  the  Interior]  shall  review 
other  programs  administered  by  him 
and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this 
chapter”  (16  U.S.C.  1536(a)(1)).  It 
further  states  that  the  Secretary  must 
insure  that  any  action  authorized, 
funded,  or  carried  out  “is  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  species  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  [critical] 
habitat”  (16  U.S.C.  1536  (a)(2)).  The 
Division  of  Threatened  and  Endangered 
Species  concurred  with  our  finding  that 
the  revised  regulations  will  not  affect 
listed  species. 
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List  of  Subjects  in  50  CFR  Part  21 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 

List  of  Subjects  in  50  CFR  Part  22 

Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation,  Wildlife. 

■  For  the  reasons  stated  in  the  preamble, 
we  amend  parts  21  and  22  of  subpart  C, 
subchapter  B,  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  follows. 

PART  21— MIGRATORY  BIRD  PERMITS 

■  1.  Revise  the  authority  citation  for  part 
21  to  read  as  follows: 

Authority:  Migratory  Bird  Treaty  Act,  40 
Stat.  755  (16  U.S.C.  703);  Public  Law  95616, 
92  Stat.  3112  (16  U.S.C.  712(2));  Public  Law 
106108,  113  Stat.  1491,  Note  Following  16 
U.S.C.  703. 

■  2.  Amend  §  21.2  paragraph  (b)  by 
removing  the  words  “Federal”  and 
“standards.” 

■  3.  Amend  §  21.3  by  revising  the 
definitions  of  “falconry”  and  “raptor” 
and  adding  definitions  of  “hacking,” 
“hybrid,”  “imprint,”  and  “livestock 
depredation  area,”  in  alphabetical  order, 
to  read  as  follows: 


§21.3  Definitions. 

*  *  *  ★  * 

Falconry  is  caring  for  and  training 
raptors  for  pursuit  of  wild  game,  and 
hunting  wild  game  with  raptors. 

Falconry  includes  the  taking  of  raptors 
from  the  wild  to  use  in  the  sport;  and 
caring  for,  training,  and  transporting 
raptors  held  for  falconry. 

Hacking  is  the  temporary  release  of  a 
raptor  held  for  falconry  to  the  wild  so 
that  it  must  survive  on  its  own. 

Hybrid  means  offspring  of  birds  listed 
as  two  or  more  distinct  species  in  § 

10.13  of  subchapter  B  of  this  chapter,  or 
offspring  of  birds  recognized  by 
ornithological  authorities  as  two  or 
more  distinct  species  listed  in  §  10.13 
of  subchapter  B  of  this  chapter. 

Imprint,  for  the  purposes  of  falconry, 
means  a  bird  that  is  hand-raised  in 
isolation  from  the  sight  of  other  raptors 
from  2  weeks  of  age  until  it  has  fledged. 
An  imprinted  bird  is  considered  to  be  so 
for  its  entire  lifetime. 

Livestock  depredation  area  means  a 
specific  geographic  location  in  which 
depredation  by  golden  eagles  has  been 
recognized.  The  boundaries  and 
duration  of  a  livestock  depredation  area 
are  declared  by  U.S.D.A.  Wildlife 

Services  or  by  a  State  governor. 

*  ★  *  *  ★ 

Raptor  means  a  migratory  bird  of  the 
Order  Falconiformes  or  the  Order 
Strigiformes  listed  in  §  10.13  of  this 
chapter,  including  the  bald  eagle 
(Haliaeetus  leucocephalus )  and  the 
golden  eagle  (Aquila  chrysaetos). 

k  k  k  k  k 

§  21 .28  [Removed  and  Reserved] 

■  4.  Remove  and  reserve  §  21.28. 

■  5.  Revise  §  21.29  to  read  as  follows: 

§  21 .29  Falconry  standards  and  falconry 
permitting. 

(a)  Background. 

(1)  The  legal  basis  for  regulating 
falconry.  The  Migratory  Bird  Treaty  Act 
prohibits  any  person  from  taking, 
possessing,  purchasing,  bartering,  . 
selling,  or  offering  to  purchase,  barter, 
or  sell,  among  other  things,  raptors 
(birds  of  prey)  listed  in  §  10.13  of  this 
subchapter  unless  the  activities  are 
allowed  by  Federal  permit  issued  under 
this  part  and  part  13  of  this  chapter,  or 
as  permitted  by  regulations  in  this  part. 

(i)  This  section  covers  all 
Falconiformes  (vultures,  kites,  eagles, 
hawks,  caracaras,  and  falcons)  and  all 
Strigiformes  (owls)  listed  in  §  10.13  of 
this  subchapter  (“native”  raptors),  and 
applies  to  any  person  who  possesses 
one  or  more  wild-caught,  captive-bred, 
or  hybrid  raptors  protected  under  the 
MBTA  to  use  in  falconry. 

(ii)  The  Bald  and  Golden  Eagle 
Protection  Act  (16  U.S.C.  668-668d,  54 
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Stat.  250)  provides  for  the  taking  of 
golden  eagles  from  the  wild  to  use  in 
falconry.  It  specifies  that  the  only 
golden  eagles  that  may  be  used  for 
falconry  are  those  that  would  be  taken 
because  of  depredations  on  livestock  or 
wildlife  (16  U.S.C.  668a). 

(2)  “Possession”  and  short-term 
handling  of  a  falconry  raptor.  We  do  not 
consider  short-term  handling,  such  as 
letting  any  other  person  hold  or  practice 
flying  a  raptor  you  possess  under  your 
permit,  to  be  possession  for  the 
purposes  of  this  section  if  you  are 
present  and  the  person  is  under  your 
supervision. 

(3)  Regulatory  year  for  governing 
falconry.  For  determining  possession 
and  take  of  raptors  for  falconry,  a  year 
is  any  12-month  period  for  take  defined 
by  the  State,  tribe,  or  territory. 

(b)  Federal  approval  of  State,  tribal, 
and  territorial  falconry  programs. 

(1)  General. 

(i)  A  State  (including  the  District  of 
Columbia),  tribe,  or  territory  under  the 
jurisdiction  of  the  United  States  that 
wishes  to  allow  falconry  must  establish 
laws  and  regulations  (hereafter  referred 
to  as  laws)  that  meet  the  standards 
established  in  this  section.  To  allow  the 
practice  of  falconry  on  tribal  lands  by 
tribal  members  or  residents,  a  tribe  may 
either  certify  that  it  has  adopted 
Service-approved  State  laws  if  those 
laws  are  fully  enforceable  on  tribal 
lands,  or  issue  its  own  laws  and  request 
our  approval. 

(ii)  The  U.S.  Fish  and  Wildlife  Service 
(Service)  Director  must  determine  that  a 
State,  tribal,  or  territorial  falconry 
permitting  program  meets  the 
requirements  and  standards  of  this 
section.  The  Director  must  certify  no 
later  than  January  1,  2014,  that  a  State, 
tribe,  and  territory  willing  to  allow 
falconry  meets  the  federal  standards.  At 
that  time,  all  Federal  falconry  permits 
and  the  Federal  permitting  program  will 
end.  Falconry  will  not  be  permitted  in 

a  State  or  territory  or  by  a  tribe  after  this 
date  until  that  State,  tribe,  or  territory 
develops  a  permitting  program  the 
Director  certifies  to  be  in  compliance 
with  these  regulations.  Also  see 
paragraph  (b)(12)  of  this  section. 

(iii)  State,  tribal,  or  territorial  laws 
may  be  more  restrictive  than  these 
Federal  standards  but  may  not  be  less 
restrictive.  For  instance,  a  State,  tribe,  or 
territory  may  choose  not  to  allow 
possession  of  some  species  of  raptors 
otherwise  allowed  in  this  section.  State, 
tribal,  and  territorial  laws  must  be 
consistent  with  the  terms  contained  in 
any  convention  between  the  United 
States  and  any  foreign  country  for  the 
protection  of  raptors  and  the  Migratory 
Bird  Treaty  Act. 


(2)  State,  tribal,  or  territorial 
'submission  for  approval.  A  State,  tribe, 
or  territory  that  wishes  to  allow  falconry 
must  submit  to  the  Director: 

(i)  The  data  required  by  paragraph 
(b)(1)  of  this  section; 

(ii)  A  copy  of  the  State’s,  tribe’s,  or 
territory’s  Apprentice  Falconer 
examination,  which  must  at  a  minimum 
cover  laws  and  regulations,  raptor 
biology  and  raptor  identification, 
trapping  methods,  facilities 
requirements,  care  of  raptors  held  for 
falconry,  and  diseases  and  health 
problems  of  raptors,  and  training 
methods;  and 

(iii)  Copies  of  the  laws  and 
regulations  governing  falconry  of  the 
State,  tribe,  or  territory,  and  certification 
that  the  laws  and  regulations  meet  the 
requirements  of  this  section. 

(3)  Electronic  reporting.  The  State, 
tribe,  or  territory  must  work  with  us  to 
ensure  that  the  electronic  3-1 86 A 
reporting  system  (http:// 
permits.fws.gov/l86A)  for  reporting 
take,  transfers,  and  loss  of  falconry  birds 
is  fully  operational  for  residents  of  that 
jurisdiction. 

(4)  Federal  approval  and  terms.  If  we 
concur  that  the  regulations  and  the 
examination  meet  the  requirements  of 
this  section,  we  will  publish  a  rule  in 
the  Federal  Register  adding  the  State, 
tribe,  or  territory  to  the  list  of  those 
approved  for  allowing  the  practice  of 
falconry.  We  will  terminate  Federal 
falconry  permitting  in  any  State 
certified  under  these  regulations?  on 
January  1st  of  the  calendar  year 
following  publication  of  the  rule. 

(i)  An  approved  State,  tribe,  or 
territory  must  notify  the  Service 
Director  of  any  substantive  revisions  of 
their  laws  governing  falconry  and  certify 
that  they  meet  the  requirements  of  this 
section. 

(ii)  We  must  approve  the  falconry 
examination  any  time  it  is  revised. 

(5)  Review  of  a  State,  tribal,  or 
territorial  falconry  program.  We  may 
review  the  administration  of  an 
approved  State’s,  tribe’s,  or  territory’s 
falconry  program  if  complaints  from  the 
public  or  law  enforcement 
investigations  that  indicate  the  need  for 
a  review,  or  revisions  to  the  State’s, 
tribe’s,  or  territory’s  laws  or  falconry 
examination.  The  review  may  involve, 
but  is  not  limited  to: 

(i)  Inspecting  falconers’  facilities  to 
ensure  that  facilities  standards  in  this 
section  are  met; 

(ii)  Processing  time  of  applications; 

(iii)  Reviewing  approved  applications 
for  completeness; 

(iv)  Determining  that  permits  issued 
are  appropriate  for  the  experience  of  the 
applicants; 


(v)  Determining  the  adequacy  of  the 
State’s,  tribe’s,  or  territory’s 
recordkeeping  for  the  needs  of  State, 
tribal,  or  territorial  and  Federal  law 
enforcement; 

(vi)  Reviewing  laws  to  determine  if 
they  meet  the  requirements  of  this 
section;  and 

(vii)  Reviewing  a  revised  falconry 
examination  to  determine  if  it  meets  the 
requirements  of  this  section. 

(6)  Suspension  of  a  State’s,  tribe’s,  or 
territory’s  certification. 

(i)  We  may  propose  to  suspend,  and 
may  suspend  the  approval  of  a  State, 
tribal,  or  territorial  falconry  program  in 
accordance  with  the  procedures  in 
paragraph  (b)(6)(ii)  of  this  section  if  we 
determine  that  the  State,  tribe,  or 
territory  has  deficiencies  in  one  or  more 
items  in  paragraph  (b)(5)  of  this  section. 

(ii)  When  we  propose  to  suspend 
approval  of  a  State,  tribal,  or  territorial 
falconry  program,  we  will  first  provide 
written  notice  to  the  State,  tribe,  or 
territory.  Any  such  notice  will  include 
the  basis  for  our  determination  that 
suspension  is  warranted.  We  will 
identify  the  actions  that  would,  if 
implemented  by  the  State,  tribe,  or 
territory,  allow  us  to  cancel  the 
proposed  suspension  of  approval. 

(iii)  The  State,  tribe,  or  territory  will 
have  2  years  from  the  date  of  our 
notification  to  correct  the  deficiencies. 
The  State,  tribe,  or  territory  must 
respond  in  writing  within  that  time  to 
the  proposed  suspension,  specifying  the 
reasons  why  the  certification  should  not 
be  suspended.  We  will  give  due 
consideration  to  any  objections  and 
evidence  raised  by  the  State,  tribe,  or 
territory. 

(iv)  If  we  continue  to  believe  that 
suspension  is  warranted,  we  will 
provide  written  notice  of  suspension, 
including  the  rationale  for  suspension, 
and  respond  to  any  objections  to  the 
suspension. 

(A)  The  suspension  of  approval  of  the 
State’s,  tribe’s,  or  territory’s  falconry 
program  will  be  effective  180  days  from 
the  date  of  the  Service’s  final 
notification  of  suspension. 

(B)  The  State,  tribe,  or  territory  must 
then  inform  all  falconry  applicants  and 
permittees  of  the  impending 
cancellation  of  permitting. 

(v)  We  will  honor  all  falconry  permits 
in  that  jurisdiction  for  2  years  from  the 
date  of  our  final  notification  of 
suspension  of  certification.  At  the  end 
of  the  2  years,  you  must  transfer  all 
raptors  (including  captive-bred  raptors) 
held  under  permits  from  the  State, 
tribal,  or  territorial  falconry  program  to 
other  falconry  permittees  in  other  States 
or  territories,  or  to  Federal  raptor 
propagation  or  education  permittees, 
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institutions  exempt  from  the  Federal 
permit  requirements,  or  permanently 
released  to  the  wild  (if  it  is  allowed  by 
the  State,  tribe,  or  territory  and  by  this 
section),  or  euthanized.  However,  you 
may  not  permanently  release  hybrid 
raptors  to  the  wild. 

(7)  Appeal  of  a  decision  to  suspend 
State,  tribal,  or  territorial  certification. 
The  State,  tribe,  or  territory  may  appeal 
a  decision  to  suspend  certification  to  the 
Director  within  180  days  of  the  date  of 
the  Director’s  decision.  The  Director 
will  then  respond  to  the  State,  tribe,  or 


territory  within  180  days  of  receipt  of 
the  appeal.  The  State,  tribe,  or  territory 
certification  will  remain  effective  until 
the  Director  makes  a  final  decision  on 
the  appeal. 

(8)  Recertification  of  compliance  with 
this  section  if  a  State’s,  tribe’s,  or 
territory’s  falconry  permitting  authority 
has  been  suspended.  If  a  State,  tribe,  or 
territory  has  had  its  falconry  permitting 
authority  suspended  but  has  corrected 
its  problems,  it  must  submit  a  request 
for  approval  of  its  permitting  activities. 
We  will  then  either  recertify  the 


program,  or  report  in  writing  why  we  do 
not  believe  that  earlier  permitting 
problems  have  been  rectified. 

(9)  Authority  to  suspend  or  revoke  a 
falconry  permit  issued  by  a  State,  tribe, 
or  territory.  Suspension  or  revocation  of 
a  falconry  permit  is  the  responsibility  of 
the  State,  tribe,  or  territory.  However, 
compliance  with  all  provisions  of  these 
regulations  remains  under  the  purview 
of  the  Fish  and  Wildlife  Service. 

(10)  Standards  in  effect  in  your  place 
of  residence. 


If  your  legal  residence  is  in 


(i)  [  -  States,  tribes,  and  territories  in  compliance  with  these  revised  regulations  - ), 


you  may 


practice  falconry  as  permitted  in  these  regula-  i 
tions  if  you  have  a  permit  from  your  State,  ! 
tribe,  or  territory. 


(ii)  Alabama,  Alaska,  Arizona,  Arkansas,  California,  Colorado,  Connecticut,  Delaware,  Florida,  j 
Georgia,  Idaho,  Illinois,  Indiana,  Iowa,  Kansas,  Kentucky,  Louisiana,  Maine,  Maryland,  Mas-  1 
sachusetts,  Michigan,  Minnesota,  Mississippi,  Missouri,  Montana,  Nebraska,  Nevada,  New 
Hampshire,  New  Jersey,  New  Mexico,  New  York,  North  Carolina,  North  Dakota,  Ohio,  ; 
Oklahoma,  Oregon,  Pennsylvania,  Rhode  Island,  South  Carolina,  South  Dakota,  Ten¬ 
nessee,  Texas,  Utah,  Vermont,  Virginia,  Washington,  West  Virginia,  Wisconsin,  or  Wyo¬ 
ming, 


practice  falconry  under  the  Federal  regulations 
in  effect  on  November  7,  2008  (if  falconry 
was  allowed  in  your  State  at  that  time)  until 
your  State  has  certified  that  it  meets  the  re¬ 
quirements  in  these  regulations  or  until  Jan¬ 
uary  1,  2014. 


(11)  Compliance  date  for  the 
regulations  in  this  section.  A  State  with 
existing  Federally-approved  falconry 
regulations  wishing  to  continue  to  allow 
falconry  after  January  1,  2014  must 
certify  to  the  Director  of  the  Fish  and 
Wildlife  Service  that  it  is  in  compliance 
with  this  section.  This  section  will  be 
applicable  for  a  State  upon  publication 
in  the  Federal  Register  of  our  notice  of 
approval  of  the  State’s  certification.  Any 
State  certified  to  allow  falconry  under 
the  Federal  falconry  regulations 
contained  in  §§  21.28  and  §  21.29  in 


effect  prior  to  November  7,  2008  may 
continue  to  allow  falconry  under  those 
provisions  until: 

(i)  We  publish  a  notice  of  our 
approval  of  the  State’s  certification  in 
the  Federal  Register:  or 

(ii)  January  1,  2014. 

(12)  What  will  happen  if  a  State  with 
falconry  regulations  certified  under 
earlier  regulations  does  not  come  into 
compliance  with  this  section  by  January 
1,  2014?  If  a  State  does  not  come  into 
compliance  with  this  section  by  the 
compliance  date,  we  will  require  that  all 


raptors  held  for  falconry  in  that  State  or 
(including  captive-bred  raptors)  be 
transferred  to  falconers  in  other 
jurisdictions,  transferred  to  captive 
propagation  programs,  permanently 
released  to  the  wild  (if  that  is  allowed 
by  the  State  and  by  this  section),  or 
euthanized.  However,  you  may  not 
permanently  release  hybrid  raptors  to 
the  wild. 

( c)  Practicing  falconry. 

(1)  Practicing  falconry  where  you 
reside. 


— 

If  your  legal  residence  is  in 

you  may 

because  your  place  of  residence 

(i)  the  District  of  Columbia,  Hawaii,  on  any 
tribal  land,  or  in  any  U.S.  territory, 

not  practice  falconry 

has  not  met  the  Federal  falconry  standards  or 
does  not  allow  the  practice  of  falconry. 

(ii)  any  State  other  than  Hawaii,  in  the  District 
of  Columbia,  on  any  tribal  land,  or  in  any 
U.S.  territory, 

practice  falconry  after  you  receive  your  State, 
tribal,  or  territorial  falconry  permit,  if  your 
State,  tribe,  or  territory  is  in  compliance 
with  these  regulations 

has  met  the  Federal  standards  and  allows  the 
practice  of  falconry. 

(2)  Permits  and  inspections  to 
practice  falconry.  You  must  have  a  valid 
falconry  permit  from  the  State,  tribe,  or 
territory  in  which  you  reside  (or  the 
tribe  on  whose  land  you  wish  to 
practice  falconry  if  you  reside  on  tribal 
land  or  are  a  tribal  member),  to  take, 
possess,  or  transport  raptors  for 
falconry,  or  to  hunt  with  them. 
Depending  on  the  game  you  hunt  as  a 
falconer  and  where  you  hunt,  you  also 
may  need  a  Federal  Migratory  Bird 
Hunting  and  Conservation  Stamp  (a 
“Duck  Stamp”),  and  State,  tribal,  or 


territorial  hunting  permits  or  stamps  to 
hunt  with  a  raptor. 

(i)  Some  State,  tribal,  territorial,  or 
local  governments  may  require  you  to 
have  additional  permits  or  licenses  to 
practice  falconry  or  to  take  a  raptor  from 
the  wild. 

(ii)  You  must  comply  with  all 
regulations  governing  migratory  bird 
permitting. 

(iii)  If  you  reside  for  more  than  120 
consecutive  days  in  a  State  or  territory 
or  on  tribal  lands  other  than  the  location 
of  your  primary  residence,  your  falconry 


facilities  in  the  second  location  must 
meet  the  standards  in  paragraph  (d)  of 
this  section  and  of  the  corresponding 
State,  tribal,  or  territorial  lands,  and 
your  facilities  must  be  listed  on  your 
falconry  permit. 

(3)  Classes  of  permit  to  practice 
falconry.  We  recognize  Apprentice, 
General,  and  Master  Falconer  levels. 
Each  State,  tribe,  or  territory  may  have 
any  number  of  permit  levels,  but  the 
standards  for  them  must  be  at  least  as 
restrictive  as  these  Federal  standards. 
Your  State,  tribe,  or  territory  may  have 
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more  restrictive  laws  or  regulations 
governing  falconry. 

(i)  Requirements  and  possession 
options  for  an  Apprentice  Falconer. 

(A)  You  must  be  at  least  12  years  of 
age. 

(B)  If  you  are  under  18  years  of  age, 
a  parent  or  legal  guardian  must  sign 
your  application  and  is  legally 
responsible  for  your  activities. 

(C)  You  must  have  a  letter  from  a 
Master  Falconer  or  a  General  Falconer 
with  a  valid  State,  tribal,  or  territorial 
falconry  permit  who  is  at  least  18  years 
old  and  has  at  least  2  years  experience 
at  the  General  Falconer  level,  stating 
that  he  or  she  will  assist  you,  as 
necessary,  in: 

(1)  Learning  about  the  husbandry  and 
training  of  raptors  held  for  falconry; 

(2)  Learning  and  about  relevant 
wildlife  laws  and  regulations,  and 

(3)  Deciding  what  species  of  raptor  is 
appropriate  for  you  to  possess  while  an 
Apprentice. 

(D)  Regardless  of  the  number  of  State, 
tribal,  or  territorial  falconry  permits  you 
have,  you  may  possess  no  more  than 
one  raptor  for  use  in  falconry. 

(E)  You  may  possess  a  wild-caught  or 
captive-bred  raptor  of  any  Falconiform 
or  Strigiform  species  except  the 
following:  American  swallow-tailed  kite 
[Elanoides  forficatus),  bald  eagle 
[Haliaeetus  leucocephalus),  white-tailed 
eagle  ( Haliaeetus  albicilla),  Steller’s  sea- 
eagle  ( Haliaeetus  pelagicus),  northern 
harrier  ( Circus  cyaneus),  Swainson’s 
hawk  ( Buteo  swainsoni),  ferruginous 
hawk  ( Buteo  regalis),  golden  eagle 
[Aquila  chrysaetos),  peregrine  falcon 

( Falco  peregrinus),  prairie  falcon  ( Falco 
mexicanus),  flammulated  owl  ( Otus 
flammeolus),  burrowing  owl  ( Athene 
cunicularia),  and  short-eared  owl  ( Asio 
flammeus). 

(F)  You  do  not  need  to  capture  a  wild 
raptor  yourself;  it  can  be  transferred  to 
you  by  another  falconry  permittee. 

(G)  You  may  not  possess  a  raptor 
taken  from  the  wild  as  a  nestling. 

(H)  You  may  not  possess  a  bird  that 
is  imprinted  on  humans. 

(I)  Your  raptor  facilities  must  pass 
inspection  by  your  State,  tribe,  or 
territory7  before  you  may  be  granted  a 
permit. 

(ii)  Requirements  and  possession 
options  for  a  General  Falconer. 

(A)  You  must  be  at  least  16  years  of 
age. 

(B)  If  you  are  16  or  17  years  of  age, 
a  parent  or  legal  guardian  must  sign 
your  application  and  must  be  legally 
responsible  for  your  activities. 

(C)  You  must  submit  a  document  from 
a  General  Falconer  or  Master  Falconer 
(preferably  your  sponsor)  to  your  State, 
tribal,  or  territorial  wildlife  agency 


stating  that  you  have  practiced  falconry 
with  wild  raptor(s)  at  the  Apprentice 
Falconer  level  or  equivalent  for  at  least 
2  years,  including  maintaining,  training, 
flying,  and  hunting  the  raptor(s)  for  least 
4  months  in  each  year.  That  practice 
may  include  capture  and  release  of 
falconry  raptors. 

(D)  You  may  not  substitute  any 
falconry  school  program  or  education  to 
shorten  the  period  of  2  years  at  the 
Apprentice  level. 

(E)  You  may  take  and  possess  any 
species  of  Falconiform  or  Strigiform 
except  a  golden  eagle,  a  bald  eagle,  a 
white-tailed  eagle,  or  a  Steller’s  sea- 
eagle.  You  may  use  captive-bred 
individuals  and  hybrids  of  the  species 
you  are  allowed  to  possess. 

(F)  Regardless  of  the  number  of  State, 
tribal,  or  territorial  falconry  permits  you 
have,  you  may  possess  no  more  than  3 
raptors. 

(iii)  Requirements  and  possession 
options  for  a  Master  Falconer. 

(A)  You  must  have  practiced  falconry 
with  your  own  raptor(s)  at  the  General 
Falconer  level  for  at  least  5  years. 

(B)  You  may  take  and  possess  any 
species  of  Falconiform  or  Strigiform 
except  a  bald  eagle.  However,  you  may 
take  and  possess  a  golden  eagle,  a  white¬ 
tailed  eagle,  or  a  Steller’s  sea  eagle  only 
if  you  meet  the  qualifications  set  forth 
under  paragraph  (c)(3)(iv). 

(C)  You  may  possess  any  captive-bred 
individuals  or  hybrids  of  species  your 
State,  tribe,  or  territory  allows  you  to 
possess. 

(D)  Regardless  of  the  number  of  State, 
tribal,  or  territorial  falconry  permits  you 
have,  you  may  possess  no  more  than  5 
wild  raptors,  including  golden  eagles. 

(E)  You  may  possess  any  number  of 
captive-bred  raptors.  However,  you 
must  train  them  in  the  pursuit  of  wild 
game  and  use  them  in  hunting. 

(iv)  If  you  meet  the  requirements  in 
paragraph  (c)  of  this  section  for  falconry 
you  may  possess  up  to  3  eagles  of  the 
following  species:  golden  eagle,  white¬ 
tailed  eagle,  or  Steller’s  sea  eagle. 

(A)  Your  State,  tribal,  or  territorial 
agency  that  regulates  falconry  must 
document  the  following  before 
approving  your  request  to  possess  an 
eagle  to  use  in  falconry: 

(1)  Your  experience  in  handling  large 
raptors,  including  information  about  the 
species  you  have  handled  and  the  type 
and  duration  of  the  activity  in  which 
you  gained  the  experience. 

(2)  At  least  two  letters  of  reference 
from  people  with  experience  handling 
and/or  flying  large  raptors  such  as 
eagles,  ferruginous  hawks  (Buteo 
regalis),  goshawks  [Accipiter  gentilis),  or 
great  horned  owls  ( Bubo  virginianus). 
Each  must  contain  a  concise  history  of 


the  author’s  experience  with  large 
raptors,  which  can  include,  but  is  not 
limited  to,  handling  of  raptors  held  by 
zoos,  rehabilitating  large  raptors,  or 
scientific  studies  involving  large 
raptors.  Each  letter  must  also  assess 
your  ability  to  care  for  eagles  and  fly 
them  in  falconry. 

(B)  A  golden  eagle,  white-tailed  eagle, 
or  Steller’s  sea-eagle  you  hold  will 
count  as  one  of  the  raptors  you  are 
allowed  to  possess. 

(4)  Taking  a  test  to  qualify  for  a 
falconry  permit.  Before  you  are  issued 
an  Apprentice  permit  you  must 
correctly  answer  at  least  80  percent  of 
the  questions  on  an  examination 
administered  by  the  State,  tribe,  or 
territory  under  which  you  wish  to 
obtain  a  falconry  permit.  The 
examination  must  cover  care  and 
handling  of  falconry  raptors,  Federal, 
State  or  territorial,  and  tribal  (if 
applicable)  laws  and  regulations 
relevant  to  falconry,  and  other 
appropriate  subject  matter.  Contact  your 
State,  tribal,  or  territorial  agency  that 
regulates  falconry  for  information  about 
permits  and  taking  the  test. 

(5)  Reinstatement  of  a  lapsed  falconry 
permit  if  your  State,  tribe,  or  territory 
allows  it. 

(i)  If  your  permit  has  lapsed  for  fewer 
than  5  years,  it  may  be  reinstated  at  the 
level  you  held  previously  if  you  have 
proof  of  your  certification  at  that  level. 

(ii)  If  your  permit  has  lapsed  for  5 
years  or  longer,  you  must  correctly 
answer  at  least  80  percent  of  the 
questions  on  an  examination 
administered  by  the  State,  tribe,  or 
territory  in  which  you  wish  to  obtain  a 
falconry  permit.  If  you  pass  the  exam, 
your  permit  may  be  reinstated  at  the 
level  you  previously  held.  Your 
facilities  must  pass  State,  tribal,  or 
territorial  inspection  before  you  may 
possess  a  falconry  bird. 

(6)  Permit  to  practice  falconry  at  an 
appropriate  level  if  you  have  experience 
in  falconry  but  are  a  new  resident  in  the 
United  States.  You  may  qualify  for  the 
falconry  permit  appropriate  for  your 
experience.  To  demonstrate  your 
knowledge  of  U.S.  falconry  laws  and 
regulations,  you  must  correctly  answer 
at  least  80  percent  of  the  questions  on 
the  supervised  examination  for 
falconers  administered  by  the  State, 
tribe,  or  territory  under  which  you  wish 
to  obtain  a  falconry  permit.  If  you  pass 
the  test,  the  State,  tribe,  or  territory  will 
decide  for  which  level  of  falconry 
permit  you  are  qualified,  consistent 
with  the  class  requirements  in 
paragraph  (c)(3)  of  this  section.  To  do 
so,  the  State,  tribe,  or  territory  should 
base  its  decision  on  your  documentation 
of  your  experience.  Your  falconry 
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facilities  must  meet  the  standards  in 
paragraph  (d)(1)  of  this  section  before 
you  may  keep  a  raptor  to  use  in 
falconry. 

(7)  Banding  or  tagging  raptors  used  in 
falconry. 

(i)  If  you  take  a  goshawk,  Harris’s 
hawk  ( Parabuteo  unicinctus),  peregrine 
falcon,  or  gyrfalcon  ( Falco  rusticolus) 
from  the  wild  or  acquire  one  from  a 
rehabilitator,  you  must  band  the  raptor 
with  a  permanent,  nonreusable, 
numbered  Fish  and  Wildlife  Service  leg 
band  that  your  State,  tribal,  or  territorial 
agency  will  supply.  If  you  wish,  you 
may  purchase  and  implant  an  ISO 
(International  Organization  for 
Standardization)-compliant  (134.2  kHz) 
microchip  in  the  bird  in  lieu  of  a  band. 
You  must  report  the  band  number  and/ 
or  microchip  information  when  you 
report  your  acquisition  of  the  bird. 
Contact  your  State,  tribal,  or  territorial 
agency  for  information  on  obtaining  and 
disposing  of  bands.  Within  10  days  from 
the  day  on  which  you  take  the  raptor 
from  the  wild,  you  must  report  take  of 
the  bird  by  entering  the  required 
information  (including  band  number 
and/or  microchip  information)  in  the 
electronic  database  at  http:// 
permits.fws.gov/186A  or  by  submitting  a 
paper  form  3-186A  to  your  State,  tribal, 
or  territorial  agency  that  governs 
falconry.  You  may  request  an 
appropriate  band  from  your  State,  tribal, 
or  territorial  agency  in  advance  of  any 
effort  to  capture  a  raptor.  Your  State, 
tribe,  or  territory  may  require  that  you 
band  other  species  taken  from  the  wild. 

(ii)  A  raptor  bred  in  captivity  must  be 
banded  with  a  seamless  metal  band  (see 
§  21.30)  or  have  an  implanted  ISO- 
compliant  (134.2  kHz)  microchip.  If  you 
must  remove  a  seamless  band  or  if  it  is 
lost,  within  10  days  from  the  day  you 
remove  or  note  the  loss  of  the  band  you 
must  report  it  and  request  a  replacement 
U.S.  Fish  and  Wildlife  Service 
nonreusable  band  from  your  State,  tribe, 
or  territory.  Y ou  must  submit  the 
required  information  electronically 
immediately  upon  rebanding  or 
microchipping  the  raptor  at  http:// 
permits.fws.gov/186A,  and  by 
submitting  a  paper  form  3-1 86A  to  your 
State,  tribal,  or  territorial  agency  that 
governs  falconry  if  your  regulating 
agency  requires  a  signed  form.  You  must 
replace  a  band  that  is  removed  or  lost, 
or  you  may  implant  an  ISO-compliant 
(134.2  kHz)  microchip  in  the  bird  and 
report  the  microchip  information  at 
http://permits.fws.gov/186A  or  by 
submitting  a  paper  form  3-1 86A  form 
submitted  to  your  State,  tribal,  or 
territorial  agency  that  governs  falconry. 

(iii)  If  the  band  must  be  removed  or 
is  lost  from  a  raptor  in  your  possession, 


you  must  report  the  loss  of  the  band 
within  5  days,  and  you  must  then  do  at 
least  one  of  the  following: 

(A)  Request  a  U.S.  Fish  and  Wildlife 
Service  nonreusable  band  from  your 
State,  tribal,  or  territorial  agency  that 
regulates  falconry.  You  must  submit  the 
required  information  immediately  upon 
rebanding  the  raptor  at  http://- 
permits.fws.gov/l86A  or  by  submitting  a 
paper  form  3-186A  to  your  State,  tribal, 
or  territorial  agency  that  governs 
falconry. 

(B)  Purchase  and  implant  an  ISO- 
compliant  (134.2  kHz)  microchip  in  the 
bird  and  report  the  microchip 
information  at  http://permits.fws.gov/ 

186 A  or  by  submitting  a  paper  form  3- 
186 A  form  to  your  State,  tribal,  or 
territorial  agency  that  governs  falconry. 

(iv)  You  must  not  alter,  deface,  or 
counterfeit  a  band.  You  may  remove  the 
rear  tab  on  a  band  on  a  raptor  you  take 
from  the  wild,  and  you  may  smooth  any 
imperfect  surface  if  you  do  not  affect  the 
integrity  of  the  band  or  the  numbering 
on  it. 

(v)  If  you  document  health  or  injury 
problems  for  a  raptor  you  possess  that 
are  caused  by  the  band,  the  State,  tribe, 
or  territory  may  provide  an  exemption 
to  the  requirement  for  that  raptor.  In 
that  case,  you  must  keep  a  copy  of  the 
exemption  paperwork  with  you  when 
transporting  or  flying  the  raptor.  If  your 
bird  is  a  wild  goshawk,  Harris’s  hawk, 
peregrine  falcon,  or  gyrfalcon,  you  must 
replace  the  band  with  an  ISO-compliant 
microchip  that  we  will  supply  to  your 
State,  tribe,  or  territory.  We  will  not 
provide  a  microchip  for  a  wild  goshawk, 
Harris’s  hawk,  peregrine  falcon,  or 
gyrfalcon  unless  you  have  demonstrated 
that  a  band  causes  an  injury  or  a  health 
problem  for  the  bird. 

(vi)  You  may  not  band  a  raptor 
removed  from  the  wild  with  a  seamless 
numbered  band. 

(8)  Carrying  your  permit! s)  when 
conducting  falconry  activities.  You  must 
have  your  permit(s)  or  legible  copies  of 
them  in  your  immediate  possession  if 
you  are  not  at  the  location  of  your 
falconry  facilities  and  you  are  trapping, 
transporting,  working  with,  or  flying 
your  falconry  raptor(s). 

(9)  Transporting  a  falconry  raptor  or 
raptors  to  other  States  or  territories.  If 
you  have  a  valid  falconry  permit,  you 
may  possess  and  transport  for  falconry 
purposes  a  lawfully  possessed  raptor 
through  other  States  or  territories. 
However,  any  State,  tribe,  or  territory 
may  further  regulate  such  transport. 

(a)  Facilities  and  care  requirements. 

(1)  Facilities  you  must  have  and 
maintain.  You  must  keep  all  raptors  you 
hold  under  your  falconry  permit  in 
humane  and  healthful  conditions. 


(i)  Whether  they  are  indoors  (a 
“mews”)  or  outdoors  (a  “weathering 
area”),  your  raptor  facilities  must 
protect  raptors  in  them  from  the 
environment,  predators,  and  domestic 
animals.  You  are  responsible  for  the 
maintenance  and  security  (protection 
from  predators)  of  raptors  you  possess 
under  your  permit. 

(ii)  You  must  have  raptor  housing 
facilities  approved  by  your  State,  tribe, 
or  territory  before  you  may  obtain  a  bird 
to  use  in  falconry.  Your  State,  tribe,  or 
territory  may  require  that  you  have  both 
indoor  and  outdoor  facilities.  A 
representative  of  your  agency  that 
regulates  falconry,  or  its  designee,  must 
certify  that  your  facilities  and 
equipment  meet  the  following 
standards: 

(A)  For  housing  wild  raptors  indoors 
or  outdoors,  the  facility  must  protect 
raptors  from  predators  and  domestic 
animals. 

(1)  The  facility  must  have  a  suitable 
perch  for  each  raptor,  at  least  one 
opening  for  sunlight,  and  must  provide 
a  healthy  environment  for  raptors 
inside. 

(2)  You  may  house  untethered  raptors 
together  if  they  are  compatible  with 
each  other. 

(3)  Each  raptor  must  have  an  area 
large  enough  to  allow  it  to  fly  if  it  is 
untethered  or,  if  tethered,  to  fully 
extend  its  wings  or  bate  (attempt  to  fly 
while  tethered)  without  damaging  its 
feathers  or  contacting  other  raptors. 

(4)  Each  raptor  must  have  a  pan  of 
clean  water  available. 

(B)  An  indoor  facility  must  be  large 
enough  to  allow  easy  access  for  the  care 
and  feeding  of  raptors  kept  there. 

(1)  If  raptors  you  house  in  this  indoor 
facility  are  not  tethered,  all  walls  that 
are  not  solid  must  be  protected  on  the 
inside.  Suitable  materials  may  include 
vertical  bars  spaced  narrower  than  the 
width  of  the  body  of  the  smallest  raptor 
you  house  in  the  enclosure.  However, 
heavy-duty  netting  or  other  such 
materials  may  be  used  to  cover  the  walls 
or  roof  of  the  enclosure. 

(2)  Acceptable  indoor  facilities 
include  shelf  perch  enclosures  where 
raptors  are  tethered  side  by  side.  Other 
innovative  housing  systems  are 
acceptable  if  they  provide  the  enclosed 
raptors  with  protection  and  maintain 
healthy  feathers. 

(C)  You  may  keep  a  falconry  raptor  or 
raptors  inside  your  place  of  residence  if 
you  provide  a  suitable  perch  or  perches. 
If  you  house  your  raptor(s)  inside  your 
home,  you  do  not  need  to  modify 
windows  or  other  openings  of  the 
structure.  Raptors  kept  in  your  home 
must  be  tethered  when  they  are  not 
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being  moved  into  or  out  of  the  location 
in  which  they  are  kept.  ' 

(D)  An  outdoor  facility  must  be  totally 
enclosed,  and  may  be  made  of  heavy- 
gauge  wire,  heavy-duty  plastic  mesh, 
slats,  pipe,  wood,  or  other  suitable 
material. 

(1)  The  facility  must  be  covered  and 
have  at  least  a  covered  perch  to  protect 
a  raptor  held  in  it  from  predators  and 
weather. 

(2)  The  facility  must  be  large  enough 
to  insure  that  the  birds  cannot  strike  the 
enclosure  when  flying  from  the  perch. 

(3)  New  types  of  housing  facilities 
and/or  husbandry  practices  may  be  used 
if  they  satisfy  the  requirements  above 
and  are  approved  by  the  State,  tribal,  or 
territorial  authority  regulating  falconry. 

(iii)  You  may  keep  falconry  raptors 
outside  in  the  open  if  they  are  under 
watch,  such  as  by  you  or  a  family 
member  at  any  location  or,  for  example, 
by  a  designated  individual  in  a 
weathering  yard  at  a  falconry  meet. 

(iv)  You  must  inform  your  State, 
tribal,  or  territorial  agency  within  5 
business  days  if  you  change  the  location 
of  your  facilities. 

(2)  Falconry  facilities  on  property  you 
do  'not  own. 

(i)  Your  falconry  facilities  may  be  on 
property  owned  by  another  person 
where  you  reside,  or  at  a  different 
location.  Regardless  of  location,  the 
facilities  must  meet  the  standards  in 
paragraph  (d)(1)  of  this  section  and 
those  of  the  State,  tribe,  or  territory  from 
which  you  have  a  falconry  permit. 

(ii)  You  must  submit  to  your  State, 
tribal,  or  territorial  agency  that  regulates 
falconry  a  signed  and  dated  statement 
showing  that  you  or  the  property  owner 
(if  your  facilities  are  not  on  property 
that  you  own)  agrees  that  the  falconry 
facilities,  equipment,  and  raptors  may 
be  inspected  without  advance  notice  by 
State,  tribal  (if  applicable),  or  territorial 
authorities  at  any  reasonable  time  of 
day.  Inspections  must  be  in  the  presence 
of  the  permittee. 

(3)  Equipment  you  must  have  and 
maintain.  You  must  have  jesses  or  the 
materials  and  equipment  to  make  them, 
leash  and  swivel,  bath  container,  and 
appropriate  scales  or  balances  for 
weighing  raptor(s)  you  possess. 

(4)  Facilities  you  must  have  for  a 
raptor  when  you  are  transporting  it, 
using  it  for  hunting,  or  are  away  from 
your  home  with  it.  You  must  be  sure 
that  the  bird  has  a  suitable  perch  and  is 
protected  from  extreme  temperatures, 
wind,  and  excessive  disturbance.  A 
“giant  hood”  or  similar  container  is 
acceptable  for  transporting  or  housing  a 
raptor  when  you  are  away  from  your 
home. 


(5)  Temporarily  housing  a  raptor 
outside  of  your  permanent  facilities 
when  you  are  not  transporting  it  or 
using  it  for  hunting.  You  may  house  a 
raptor  in  temporary  facilities  for  no 
more  than  120  consecutive  calendar 
days  if  the  bird  has  a  suitable  perch  and 
is  protected  from  predators,  domestic 
animals,  extreme  temperatures,  wind, 
and  excessive  disturbance. 

(6)  Care  of  falconry  raptors  by  another 
falconry  permittee.  Another  falconry 
permittee  may  care  for  a  raptor  or 
raptors  for  you  at  your  facilities  or  at 
that  person’s  facilities  for  up  to  120 
consecutive  calendar  days.  The  other 
person  must  have  a  signed  and  dated 
statement  from  you  authorizing  the 
temporary  possession,  plus  a  copy  of 
FWS  form  3-1 86A  that  shows  that  you 
are  the  possessor  of  each  of  the  raptors. 
The  statement  must  include  information 
about  the  time  period  for  which  he  or 
she  will  keep  the  raptor(s),  and  about 
what  he  or  she  is  allowed  to  do  with  it 
or  them. 

(i)  Your  raptor(s)  will  remain  on  your 
falconry  permit,  and  will  not  be  counted 
against  the  possession  limit  of  the 
person  caring  for  your  raptors. 

(ii)  If  the  person  caring  for  your 
raptor(s)  holds  the  appropriate  level 
falconry  permit,  he  or  she  may  fly  your 
raptor(s)  in  whatever  way  you  authorize, 
including  hunting. 

(iii)  This  care  of  your  raptors  may  be 
extended  indefinitely  in  extenuating 
circumstances,  such  as  illness,  military 
service,  or  for  a  family  emergency.  The 
State,  tribe,  or  territory  may  consider 
such  instances  on  a  case-by-case  basis. 

(7)  Care  of  falconry  raptors  by 
someone  who  does  not  have  a  falconry 
permit.  Another  person  may  care  for 
falconry  birds  you  possess  at  your 
facilities  for  up  to  45  consecutive 
calendar  days. 

(i)  The  raptor(s)  will  remain  on  your 
falconry  permit. 

(ii)  The  raptors  must  remain  in  your 
facilities. 

(iii)  This  care  may  be  extended 
indefinitely  in  extenuating 
circumstances,  such  as  illness,  military 
service,  or  for  a  family  emergency. 

(iv)  The  person(s)  caring  for  your 
raptors  may  not  fly  them  for  any  reason. 

(8)  Residence  part  of  the  year  in 
another  jurisdiction. 

(i)  The  State,  tribe,  or  territory  in 
which  you  live  part-time  may  require 
that  you  obtain  its  falconry  permit.  You 
must  contact  the  State,  tribal,  or 
territorial  agency  that  regulates  falconry 
to  determine  whether  you  need  a 
permit. 

(ii)  If  you  live  for  more  than  120 
consecutive  days  in  a  State  or  territory 
or  on  tribal  lands  other  than  where  you 


maintain  your  primary  residence,  your 
falconry  facilities  in  the  second  State 
must  meet  the  standards  in  this  section. 

(9)  Falconry  facilities,  raptors, 
equipment,  and  records  inspections. 
Falconry  bird(s),  facilities,  equipment, 
and  records  may  be  inspected  only  in 
the  presence  of  the  permittee,  during 
business  hours  on  any  day  of  the  week 
by  State,  tribal,  or  territorial  officials. 

(e)  Taking,  possessing,  and 
transporting  raptors  for  falconry. 

(l)  Raptor  species  you  may  take  from 
the  wild  to  use  for  falconry. 

(1)  You  may  not  intentionally  capture 
a  raptor  species  that  your  classification 
as  a  falconer  does  not  allow  you  to 
possess  for  falconry.  If  you  capture  a 
bird  you  are  not  allowed  to  possess,  you 
must  release  it  immediately. 

(ii)  On  some  tribal  lands  and  in  some 
States  there  may  be  State,  tribal,  or 
Federal  restrictions  on  the  take  or  use  of 
these  species,  and  you  may  need  a  tribal 
or  State  permit  or  permits  to  capture  a 
bird. 

(iii)  State,  tribal,  or  territorial 
regulations  on  take  may  be  more 
restrictive  than  those  in  this  section. 

(iv)  Take  of  any  species  must  be  in 
compliance  with  these  regulations. 

(v)  If  you  are  a  Master  Falconer  and 
your  State,  tribe,  or  territory  allows  you 
to  possess  golden  eagles,  in  any  year 
you  may  take  one  or  two  golden  eagles 
from  the  wild  only  in  a  livestock 
depredation  area  during  the  time  the 
depredation  area  is  in  effect.  A  livestock 
depredation  area  is  declared  by  U.S.D.A. 
Wildlife  Services  or  upon  the  request  of 
a  State  governor. 

(2)  Flow  and  when  you  may  take 
raptors  from  the  wild  to  use  in  falconry. 

Y ou  may  take  no  more  than  two  raptors 
from  the  wild  each  year  to  use  in 
falconry. 

(i)  If  you  transfer  a  bird  you  take  from 
the  wild  to  another  permittee  in  the 
same  year  in  which  you  capture  it,  the 
bird  will  count  as  one  of  the  raptors  you 
are  allowed  to  take  from  the  wild  that 
year;  it  will  not  count  as  a  capture  by 
the  recipient,  though  it  will  always  be 
considered  a  wild  bird. 

(ii)  If  you  are  a  General  or  Master 
Falconer,  you  may  remove  nestlings 
from  a  nest  or  aerie  in  accordance  with 
tribal  (if  applicable),  State,  territorial, 
and  Federal  restrictions. 

(iii)  You  may  not  take  raptors  at  any 
time  or  in  any  manner  that  violates  any 
law  of  the  State,  tribe,  or  territory  on 
whose  land  you  are  trapping. 

(iv)  If  you  are  responsible  for 
reporting  take  of  a  raptor  from  the  wild, 
you  can  report  by  entering  the  required 
information  in  the  electronic  database  at 
http://permits.fws.gov/l86A  or  by 
submitting  a  paper  form  3-1 86A  to  your 
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State,  tribal,  or  territorial  agency  that 
governs  falconry.  You  must  do  this  at 
your  first  opportunity  to  do  so,  but  no 
later  than  10  days  after  the  capture  of 
the  bird. 

(v)  If  you  are  present  at  the  capture 
site,  even  if  another  person  captures  the 
bird  for  you,  you  are  considered  the 
person  who  removes  the  bird  from  the 
wild.  You  are  responsible  for  filing  a  3- 
186A  form  reporting  take  of  the  bird 
from  the  wild.  This  would  occur,  for 
example,  if  another  person  climbs  a  tree 
or  rappells  down  a  cliff  and  takes  a 
nestling  for  you  and  gives  it  to  you  at 
the  tree  or  cliff. 

(vi)  If  you  are  not  at  the  immediate 
location  where  the  bird  is  taken  from 
the  wild,  the  person  who  removes  the 
bird  from  the  wild  must  be  a  General  or 
Master  Falconer,  and  must  report  take  of 
the  bird.  If  that  person  then  transfers  the 
bird  to  you,  you  must  both  file  3-186A 
forms  reporting  the  transaction  at  your 
first  opportunity  to  do  so,  but  no  later 
than  10  days  after  the  transfer.  The  bird 
will  count  as  one  of  the  two  raptors  the 
person  who  took  it  from  the  wild  is 
allowed  to  capture  in  any  year.  The  bird 
will  not  count  as  a  bird  you  took  from 
the  wild.  The  person  who  takes  the  bird 


from  the  wild  must  report  the  take  even 
if  he  or  she  promptly  transfers  the  bird 
to  you. 

(vii)  If  you  have  a  long-term  or 
permanent  physical  impairment  that 
prevents  you  from  attending  the  capture 
of  a  species  you  can  use  for  falconry,  a 
General  or  Master  Falconer  may  capture 
a  bird  for  you.  You  are  then  responsible 
for  filing  a  3-1 86 A  form  reporting  take 
of  the  bird  from  the  wild,  and  the  bird 
will  count  against  the  take  of  wild 
raptors  that  you  are  allowed  in  any  year. 

(viii)  You  must  promptly  release  any 
bird  you  capture  unintentionally. 

(3)  Other  restrictions  on  taking  raptors 
from  the  wild  for  falconry. 

(i)  If  you  are  an  Apprentice  Falconer, 
you  may  take  any  species  from  the  wild 
except  the  following:  American 
swallow-tailed  kite,  bald  eagle,  white¬ 
tailed  eagle,  Steller’s  sea-eagle,  northern 
harrier,  Swainson’s  hawk,  ferruginous 
hawk,  golden  eagle,  peregrine  falcon, 
prairie  falcon,  flammulated  owl, 
burrowing  owl,  and  short-eared  owl. 

(ii)  If  you  are  a  General  or  Master 
Falconer,  you  may  take  raptors  less  than 
1  year  of  age  from  the  wild  during  any 
period  or  periods  specified  by  the  State, 
tribe,  or  territory.  However,  you  may 
take  an  American  kestrel  or  great  horned 


owl  of  any  age  from  the  wild  during  any 
period  or  periods  specified  by  the  State, 
tribe,  or  territory. 

(iii)  If  you  are  a  Master  Falconer 
authorized  to  possess  golden  eagles  for 
use  in  falconry,  you  may  capture  an 
immature  or  subadult  golden  eagle  in  a 
livestock  depredation  area  during  the 
time  the  depredation  area  is  in  effect. 

(A)  You  may  capture  a  nesting  adult 
golden  eagle,  or  take  a  nestling  from  its 
nest,  in  a  livestock  depredation  area  if 
a  biologist  representing  the  agency 
responsible  for  declaring  the 
depredation  area  has  determined  that 
the  adult  eagle  is  preying  on  livestock.  - 

(B)  You  must  determine  the  locations 
of  the  livestock  depredation  areas 
declared  by  USDA  Wildlife  Services,  or 
the  State  that  has  established  a  livestock 
depredation  area.  We  will  not  notify  you 
about  them. 

(C)  Before  you  begin  any  trapping 
activities,  you  must  inform  our  regional 
Law  Enforcement  office  of  your  capture 
plans.  You  must  notify  the  offices  in 
person,  in  writing,  or  via  facsimile  or 
email  at  least  3  business  days  before  you 
start  trapping.  You  may  send  an  email 
to  with  your  trapping  plans  to 
lawenforcement@fws.gov,  or 


If  you  plan  to  trap  a  golden  eagle  in 

you  must  notify 

(1)  California,  Idaho,  Nevada,  Oregon,  or  Washington, 

U.S.  Fish  and  Wildlife  Service 

Special  Agent  in  Charge  -  Law  Enforcement 

911  NE  11th  Avenue 

Portland,  Oregon 

97232-4181 

503-231-6125 
facsimile  503-231-6197 

(2)  Arizona,  New  Mexico,  Oklahoma,  or  Texas, 

U.S.  Fish  and  Wildlife  Service 

Special  Agent  in  Charge  -  Law  Enforcement 

P.O.  Box  329 

Albuquerque, 

New  Mexico  87103 

505-248-7889 
facsimile  505-248-7899 

(3)  Illinois,  Indiana,  Iowa,  Kentucky,  Michigan,  Minnesota,  Mis¬ 
souri,  Ohio,  or  Wisconsin, 

U.S.  Fish  and  Wildlife  Service 

Special  Agent  in  Charge  -  Law  Enforcement 

P.O.  Box  45 

Federal  Building 

Fort  Snelling,  Minnesota 

55111-0045 

612-713-5320 
facsimile  612-713-5283 

(4)  Alabama,  Arkansas,  Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South  Carolina,  or  Tennessee, 

U.S.  Fish  and  Wildlife  Service 

Special  Agent  in  Charge  -  Law  Enforcement 

P.O.  Box  49226 

Atlanta,  Georgia 

30359 

404-679-7057 
facsimile  404-679-7065 
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If  you  plan  to  trap  a  golden  eagle  in 

you  must  notify 

(5)  Connecticut,  Delaware,  Maine,  Maryland,  Massachusetts, 
New  Hampshire,  New  Jersey,  New  York,  Pennsylvania, 
Rhode  Island,  Vermont,  Virginia,  or  West  Virginia, 

• 

U.S.  Fish  and  Wildlife  Service 

Special  Agent  in  Charge  -  Law  Enforcement 

P.O.  Box  659 

Hadley,  Massachusetts 

01035-0659 

413-253-8274 
facsimile  413-253-8459 

(6)  Colorado,  Kansas,  Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Utah,  or  Wyoming, 

U.S.  Fish  and  Wildlife  Service 

Special  Agent  in  Charge  -  Law  Enforcement 

P.O.  Box  25486 

Denver  Federal  Center 
(60130) 

Denver,  Colorado 

80225-0486 

303-236-7540 
facsimile  303-236-7901 

(7)  Alaska, 

U.S.  Fish  and  Wildlife  Service 

Special  Agent  in  Charge  -  Law  Enforcement 

101 1  East  Tudor  Road 

Suite  155 

Anchorage,  Alaska 

99503-6199 

907-786-331 1 
facsimile  907-786-3313 

(D)  You  also  must_meet  all 
requirements  of  the  State  or  territory  in 
which  you  plan  to  trap,  or  the  tribe  on 
whose  lands  you  plan  to  trap. 

(E)  You  must  have  permission  from 
the  landowner  to  capture  an  eagle;  or  if 
you  wish  to  capture  one  on  public  land, 
the  responsible  agency  must  allow  it. 

(iv)  You  may  recapture  a  falconry  bird 
you  have  lost  at  any  time.  We  do  not 
consider  recapture  of  a  wild  bird  to  be 
taking  a  bird  from  the  wild. 

(v)  You  may  recapture  a  raptor 
wearing  falconry  equipment  or  a 
captive-bred  bird  at  any  time  -  even  if 
you  are  not  allowed  to  possess  the 
species.  The  bird  will  not  count  against 
your  possession  limit,  nor  will  its  take 
from  the  wild  count  against  your  limit. 
You  must  report  your  recapture  of  the 
bird  to  your  State,  tribal,  or  territorial 
agency  that  regulates  falconry  no  more 
than  5  working  days  after  the  recapture. 
You  must  return  a  recaptured  falconry 
bird  to  the  person  who  lost  it,  if  that 
person  may  legally  possess  it. 
Disposition  of  a  bird  whose  legal 
possession  cannot  be  determined  will  be 
at  the  discretion  of  the  State,  tribe,  or 
territory. 

(vi)  You  may  take  any  raptor  that  you 
are  authorized  to  possess  from  the  wild 
if  the  bird  is  banded  with  a  Federal  Bird 
Banding  Laboratory  aluminum 
bandexcept  that  you  may  not  take  a 
banded  peregrine  falcon  from  the  wild. 

(A)  If  a  raptor  (including  a  peregrine 
falcon)  you  capture  is  marked  with  a 
seamless  metal  band,  a  transmitter,  or 
any  other  item  identifying  it  as  a 
falconry  bird,  you  must  report  your 


capture  of  the  bird  to  your  State,  tribal, 
or  territorial  agency  that  regulates 
falconry  no  more  than  5  working  days 
after  the  capture.  You  must  return  a 
recaptured  falconry  bird  to  the  person 
who  lost  it.  If  that  person  cannot  possess 
the  bird  or  does  not  wish  to  possess  it, 
you  may  keep  it.  Otherwise,  disposition 
of  a  bird  whose  legal  possession  cannot 
be  determined  will  be  at  the  discretion 
of  the  State,  tribe,  or  territory.  While 
you  keep  a  bird  for  return  to  the  person 
who  lost  it,  the  bird  will  not  count 
against  your  possession  limit  or  your 
limit  on  take  of  raptors  from  the  wild  if 
you  have  reported  possessing  the  bird  to 
your  State,  tribal,  or  territorial  falconry 
permit  office. 

(B)  If  you  capture  a  peregrine  falcon 
that  has  a  research  band  (such  as  a 
colored  band  with  alphanumeric  codes) 
or  a  research  marking  attached  to  it,  you 
must  immediately  release  the  bird, 
except  that  if  the  falcon  has  a 
transmitter  attached  to  it,  you  are 
authorized  to  possess  the  bird  up  to  30 
days  if  you  wish  to  contact  the 
researcher  to  determine  if  he  or  she 
wishes  to  replace  the  transmitter  or  its 
batteries.  If  the  researcher  wishes  to  do 
so,  or  to  have  the  transmitter  removed, 
the  researcher  or  his  or  her  designee  can 
make  the  change  or  allow  you  to  do  so 
before  you  release  the  bird.  If  the 
researcher  does  not  wish  to  keep  the 
transmitter  on  the  falcon,  you  may  keep 
the  bird  if  you  captured  it  in 
circumstances  in  which  capture  of  wild 
peregrines  is  allowed. 

(C)  If  a  raptor  you  capture  has  any 
other  band,  research  marking,  or 


transmitter  attached  to  it,  you  must 
promptly  report  the  band  numbers  and 
all  other  relevant  information  to  the 
Federal  Bird  Banding  Laboratory  at  1- 
800-327-2263. 

(1)  You  may  contact  the  researcher 
and  determine  if  he  or  she  wishes  to 
replace  a  transmitter  attached  to  a  bird 
you  capture.  If  so,  you  are  authorized  to 
possess  the  bird  up  to  30  days  until  the 
researcher  or  his  or  her  designee  does 
so,  or  until  you  can  replace  it  yourself. 
Disposition  of  the  bird  will  be  at  the 
discretion  of  the  researcher  and  your 
State,  tribal,  or  territorial  agency  that 
regulates  falconry. 

(2)  If  you  possess  such  a  bird 
temporarily,  it  will  not  count  against 
your  possession  limit  for  falconry 
raptors. 

(vii)  You  must  leave  at  least  one 
young  from  any  nest  or  aerie  from 
which  you  take  a  nestling. 

(viii)  If  you  are  an  Apprentice 
Falconer,  you  may  not  take  a  nestling 
from  the  wild. 

(ix)  If  you  are  a  Master  Falconer  with 
a  permit  to  do  so,  you  may  fake, 
transport,  or  possess  up  to  three  eagles, 
including  golden  eagles,  white-tailed 
eagles,  or  Steller’s  sea-eagles,  subject  to 
the  requirements  in  paragraph  (c)(3)(iv) 
of  this  section  and  §  22.24  of  this  part. 

A  golden  eagle,  white-tailed  eagle,  or 
Steller’s  sea-eagle  you  possess  counts  as 
a  bird  to  be  included  under  your 
possession  limit. 

(x)  If  you  are  a  General  or  Master 
Falconer,  you  may  take  no  more  than 
one  bird  of  a  threatened  species  from 
the  wild  each  year  if  the  regulations  in 
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part  17  of  this  subchapter  allow  it  and 
if  you  obtain  a  Federal  endangered 
species  permit  to  do  so  before  you  take 
the  bird.  You  also  may  need  a  State, 
tribal,  or  territorial  endangered  species 
permit  to  take  a  listed  species. 

(4)  Take  of  a  species  or  subspecies 
that  was  recently  removed  from  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife  to  use  in  falconry. 
We  must  first  publish  a  management 
plan  for  the  species.  If  take  is  allowed 
in  the  management  plan,  you  may  do  so 
in  accordance  with  the  provisions  for 
take  in  the  plan. 

(5)  Raptors  injured  due  to  falconer 
trapping  efforts.  You  have  two  options 
for  dealing  with  a  bird  injured  by  your 
trapping  efforts.  In  either  case,  you  are 
responsible  for  the  costs  of  care  and 
rehabilitation  of  the  bird. 

(i)  You  may  put  the  bird  on  your 
falconry  permit.  You  must  report  take  of 
the  bird  by  entering  the  required 
information  in  the  electronic  database  at 
http://permits.fws.gov/l86A  or  by 
submitting  a  paper  form  3-186A  to  your 
State,  tribal,  or  territorial  agency  that 
governs  falconry  at  your  first 
opportunity  to  do  so,  but  no  more  than 
10  days  after  capture  of  the  bird.  You 
must  then  have  the  bird  treated  by  a 
veterinarian  or  a  permitted  wildlife 
rehabilitator.  The  bird  will  count  against 
your  possession  limit. 

(ii)  You  may  give  the  bird  directly  to 
a  veterinarian,  or  a  permitted  wildlife 
rehabilitator,  or  an  appropriate  wildlife 
agency  employee.  If  you  do  so,  it  will 
not  count  against  your  allowed  take  or 
the  number  of  raptors  you  may  possess. 

(6)  Acquisition,  transfer,  release,  loss, 
or  rebanding  of  a  raptor. 

(i)  If  you  acquire  a  raptor;  transfer, 
reband,  or  microchip  a  raptor;  if  a  raptor 
you  possess  is  stolen;  if  you  lose  a 
raptor  to  the  wild  and  you  do  not 
recover  it  within  30  days;  or  if  a  bird 
you  possess  for  falconry  dies;  you  must 
report  the  change  within  10  days  by 
entering  the  required  information  in  the 
electronic  database  at  http:// 
permits.fws.gov/l86A  or  by  submitting  a 
paper  form  3-1 86A  to  your  State,  tribal, 
or  territorial  agency  that  governs 
falconry. 

(ii)  If  a  raptor  you  possess  is  stolen, 
you  must  report  the  theft  to  your  State, 
tribal,  or  territorial  agency  that  regulates 
falconry  and  to  your  Fish  and  Wildlife 
Service  Regional  Law  Enforcement 
office  (see  paragraph  (e)(3)(iii)(C)  of  this 
section)  within  10  days  of  the  theft  of 
the  bird. 

(iii)  You  must  keep  copies  of  all 
electronic  database  submissions 
documenting  take,  transfer,  loss, 
rebanding  or  microchipping  of  each 
falconry  raptor  until  5  years  after  you 


have  transferred  or  lost  the  bird,  or  it 
has  died. 

(7)  Acquiring  a  bird  for  falconry  from 
a  permitted  rehabilitator.  You  may 
acquire  a  raptor  of  any  age  of  a  species 
that  you  are  permitted  to  possess 
directly  from  a  rehabilitator.  Transfer  to 
you  is  at  the  discretion  of  the 
rehabilitator. 

(i)  If  you  acquire  a  bird  from  a 
rehabilitator,  within  10  days  of  the 
transaction  you  must  report  it  by 
entering  the  required  information  in  the 
electronic  database  at  http:// 
permits.fws.gov/186A  or  by  submitting  a 
paper  form  3-186A  to  your  State,  tribal, 
or  territorial  agency  that  governs 
falconry. 

(ii)  If  you  acquire  a  bird  from  a 
rehabilitator,  it  will  count  as  one  of  the 
raptors  you  are  allowed  to  take  from  the 
wild  that  year. 

(8)  Flying  a  hybrid  raptor  in  falconry. 
When  flown  free,  a  hybrid  raptor  must 
have  at  least  two  attached  radio 
transmitters  to  help  you  to  locate  the 
bird. 

(9)  Releasing  a  falconry'  bird  to  the 
wild.  You  must  follow  all  applicable 
State  or  territorial  and  Federal  laws  and 
regulations  before  releasing  a  falconry 
bird  to  the  wild. 

(i)  If  the  species  you  wish  to  release 
is  not  native  to  the  State  or  territory,  or 
is  a  hybrid  of  any  kind,  you  may  not 
release  the  bird  to  the  wild.  You  may 
transfer  it  to  another  falconry  permittee. 

(ii)  If  the  species  you  wish  to  release 
is  native  to  tbe  State  or  territory  and  is 
captive-bred,  you  may  not  release  the 
bird  to  the  wild  unless  you  have 
permission  from  the  State,  tribe,  or 
territory  to  release  the  bird.  If  you  are 
permitted  to  do  so,  you  must  back  the 
bird  (allow  it  to  adjust)  to  the  wild  at  an 
appropriate  time  of  year  and  an 
appropriate  location.  You  must  remove 
its  falconry  band  (if  it  has  one)  and 
report  release  of  the  bird  by  entering  the 
required  information  in  the  electronic 
database  at  http://permits.fws.gov/l86A 
or  by  submitting  a  paper  form  3-1 86 A  to 
your  State,  tribal,  or  territorial  agency 
that  governs  falconry. 

(iii)  If  the  species  you  wish  to  release 
is  native  to  the  State  and  was  taken  from 
the  wild,  you  may  release  the  bird  only 
at  an  appropriate  time  of  year  and  an 
appropriate  location.  You  must  remove 
its  falconry  band  and  report  release  of 
the  bird  by  entering  the  required 
information  in  the  electronic  database  at 
http://permits.fws.gov/l86A  or  by 
submitting  a  paper  form  3-1 86A  to  your 
State,  tribal,  or  territorial  agency  that 
governs  falconry. 

(iv)  You  may  not  permanently  release 
hybrid  raptors  to  the  wild. 


(10)  Restrictions  on  transfers  of 
falconry?  raptors  from  other  falconers. 

We  do  not  restrict  the  number  of  wild- 
caught  or  captive-bred  raptors 
transferred  to  you,  but  you  may  not 
exceed  your  possession  limit. 

(f)  Additional  information  on  the 
practice  of  falconry. 

(1)  Raptors  removed  from  the  wild  for 
falconry  are  always  considered  “wild” 
raptors.  No  matter  how  long  such  a  bird 
is  held  in  captivity  or  whether  it  is 
transferred  to  another  permittee  or 
permit  type,  it  is  always  considered  a 
“wild”  bird.  However,  it  is  considered 
to  be  taken  from  the  wild  only  by  the 
person  who  originally  captured  it.  We 
do  not  consider  the  raptor  to  be  taken 
from  the  wild  by  any  subsequent 
permittee  to  whom  it  is  legally 
transferred. 

(2)  “Hacking”  of  falconry  raptors. 
Hacking  (temporary  release  to  the  wild) 
is  an  approved  method  for  falconers  to 
condition  raptors  for  falconry.  If  you  are 
a  General  Falconer  or  a  Master  Falconer, 
you  may  hack  a  falconry  raptor  or 
raptors. 

(i)  You  may  need  permission  from 
your  State,  tribal,  or  territorial  wildlife 
agency  to  hack  a  bird  you  possess  for 
falconry.  Check  with  your  State,  tribal, 
or  territorial  agency  that  regulates 
falconry  to  determine  if  hacking  is 
allowed. 

(ii)  Any  bird  you  are  hacking  counts 
against  your  possession  limit  and  must 
be  a  species  you  are  authorized  to 
possess. 

(iii)  Any  hybrid  you  hack  must  have 
two  attached  functioning  radio 
transmitters  during  hacking. 

(iv)  You  may  not  hack  a  falconry  bird 
near  a  nesting  area  of  a  Federally 
threatened  or  endangered  bird  species 
or  in  any  other  location  where  the  raptor 
is  likely  to  harm  a  Federally  listed 
threatened  or  endangered  animal 
species  that  might  be  disturbed  or  taken 
by  your  falconry  bird.  You  should 
contact  your  State  or  territorial  wildlife 
agency  before  hacking  a  falconry  bird  to 
ensure  that  this  does  not  occur.  You  can 
contact  the  State  Fish  and  Wildlife 
Service  office  in  your  State  or  territory 
for  information  on  Federally-listed 
species. 

(3)  Use  of  other  falconry  training  or 
conditioning  techniques.  You  may  use 
other  acceptable  falconry  practices,  such 
as,  but  not  limited  to,  the  use  of  creance 
(tethered)  flying,  lures,  balloons,  or  kites 
in  training  or  conditioning  falconry 
raptors.  You  also  may  fly  falconry  birds 
at  bird  species  not  protected  under  the 
Migratory  Bird  Treaty  Act  or  at  pen- 
raised  animals. 

(4)  Selling  or  trading  raptors  under  a 
falconry  permit. 
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(i)  If  allowed  by  your  State,  tribe  or 
territory,  you  may  sell,  purchase,  or 
barter,  or  offer  to  sell,  purchase,  or 
barter  captive-bred  raptors  marked  with 
seamless  bands  to  other  permittees  who 
are  authorized  to  possess  them. 

(ii)  You  may  not  purchase,  sell,  trade, 
or  barter  wild  raptors.  You  may  only 
transfer  them. 

(5)  Transfer  of  wild-caught  raptors 
captured  for  falconry  to  another  type  of 
permit.  Under  some  circumstances  you 
may  transfer  a  raptor  to  another  permit 
type  if  the  recipient  of  the  bird  (which 
could  be  you)  possesses  the  necessary 
permits  for  the  other  activity. 

(i)  If  your  State,  tribe,  or  territory 
allows  you  to  do  so,  you  may  transfer 
a  wild-caught  falconry  bird  to  a  raptor 
propagation  permit  after  the  bird  has 
been  used  in  falconry  for  at  least  2  years 
(1  year  for  a  sharp-shinned  hawk,  a 
Cooper’s  hawk,  a  merlin,  or  an 
American  kestrel).  When  you  transfer 
the  bird,  you  must  provide  a  copy  of  the 
3-1 86A  form  documenting  acquisition  of 
the  bird  by  the  propagator  to  the  Federal 
migratory  bird  permit  office  that 
administers  the  propagation  permit. 

(ii)  You  may  transfer  a  wila-caught 
bird  to  another  permit  type  in  less  than 
2  years  (1  year  for  a  sharp-shinned 
hawk,  a  Cooper’s  hawk,  a  merlin,  or  an 
American  kestrel)  if  the  bird  has  been 
injured  and  a  veterinarian  or  permitted 
wildlife  rehabilitator  has  determined 
that  the  bird  can  no  longer  be  flown  for 
falconry. 

(A)  When  you  transfer  the  bird,  you 
must  provide  a  copy  of  the  3-1 86A  form 
documenting  acquisition  of  the  bird  to 
the  Federal  migratory  bird  permit  office 
that  administers  the  other  permit  type. 

(B)  When  you  transfer  the  bird,  you 
must  provide  a  copy  of  the  certification 
from  the  veterinarian  or  rehabilitator 
that  the  bird  is  not  useable  in  falconry 
to  the  Federal  migratory  bird  permits 
office  that  administers  the  other  permit 
type. 

(6)  Transfer  of  captive-bred  falconry 
raptors  to  another  type  of  permit.  You 
may  transfer  captive-bred  falconry 
raptors  if  the  holder  of  the  other  permit 
type  is  authorized  to  possess  the  bird(s). 
Within  10  days  you  must  report  the 
transfer  by  entering  the  required 
information  in  the  electronic  database  at 
http://permits.fws.gov/l86A  or  by 
submitting  a  standard  paper  form  3- 
186A  to  your  State,  tribal,  or  territorial 
agency  that  governs  falconry. 

(7)  Use  of  raptors  held  under  a 
falconry  permit  in  captive  propagation. 
You  may  use  raptors  you  possess  for 
falconry  in  captive  propagation  if  you  or 
the  person  overseeing  the  propagation 
has  the  necessary  permit(s)  (see  § 

21.30).  You  do  not  need  to  transfer  a 


bird  from  your  falconry  permit  if  you 
use  it  for  fewer  than  8  months  in  a  year 
in  captive  propagation,  but  you  must  do 
so  if  you  permanently  transfer  the  bird 
for  propagation.  The  bird  must  then  be 
banded  as  required  in  §  21.30. 

(8)  Use  of  falconry  raptors  in 
conservation  education  programs.  If  you 
are  a  General  or  Master  Falconer,  you 
may  use  a  bird  you  possess  in 
conservation  education  programs 
presented  in  public  venues. 

(i)  You  do  not  need  a  Federal 
education  permit  to  conduct 
conservation  education  activities  using 
a  falconry  raptor  held  under  a  State, 
tribal,  or  territorial  falconry  permit. 

(ii)  You  may  present  conservation 
programs  as  an  Apprentice  Falconer  if 
you  are  under  the  supervision  of  a 
General  or  Master  Falconer  when  you 
do  so. 

(iii)  You  must  use  the  bird  primarily 
for  falconry. 

(iv)  You  may  charge  a  fee  for 
presentation  of  a  conservation  education 
program.  The  fee  may  not  exceed  the 
amount  required  to  recoup  your  costs. 

(v)  In  conservation  education 
programs,  you  must  provide  information 
about  the  biology,  ecological  roles,  and 
conservation  needs  of  raptors  and  other 
migratory  birds,  although  not  all  of 
these  topics  must  be  addressed  in  every 
presentation.  You  may  not  give 
presentations  that  do  not  address 
falconry  and  conservation  education. 

(vi)  You  are  responsible  for  all 
liability  associated  with  conservation 
education  activities  you  undertake  (see 
50  CFR  13.50). 

(9)  Other  educational  uses  of  falconry 
raptors.  You  may  allow  photography, 
filming,  or  other  such  uses  of  falconry 
raptors  to  make  movies  or  other  sources 
of  information  on  the  practice  of 
falconry  or  on  the  biology,  ecological 
roles,  and  conservation  needs  of  raptors 
and  other  migratory  birds,  though  you 
may  not  be  paid  for  doing  so. 

(i)  You  may  not  use  falconry  raptors 
to  make  movies,  commercials,  or  in 
other  commercial  ventures  that  are  not 
related  to  falconry. 

(ii)  You  may  not  use  falconry  raptors 
for  entertainment;  advertisements; 
promotion  or  endorsement  of  any 
products,  merchandise,  goods,  services, 
meetings,  or  fairs;  or  as  a  representation 
of  any  business,  company,  corporation, 
or  other  organization. 

(10)  Assisting  in  rehabilitation  of 
raptors  to  prepare  them  for  release.  If 
your  State,  tribe,  or  territory  allows  you 
to  do  so,  and  if  you  are  a  General  or 
Master  Falconer,  you  may  assist  a 
permitted  migratory  bird  rehabilitator  to 
condition  raptors  in  preparation  for 
their  release  to  the  wild.  You  may  keep 


a  bird  you  are  helping  to  rehabilitate  in 
your  facilities. 

(i)  The  rehabilitator  must  provide  you 
with  a  letter  or  form  that  identifies  the 
bird  and  explains  that  you  are  assisting 
in  its  rehabilitation. 

(ii)  You  do  not  need  to  meet  the 
rehabilitator  facility  standards.  You 
need  only  meet  the  facility  standards  in 
this  section;  your  facilities  are  not 
subject  to  inspection  for  compliance 
with  the  standards  in  §  21.31. 

(iii)  You  do  not  have  to  add  any  raptor 
you  possess  for  this  purpose  to  your 
falconry  permit;  it  will  remain  under  the 
permit  of  the  rehabilitator. 

(iv)  You  must  return  any  such  bird 
that  cannot  be  permanently  released  to 
the  wild  to  the  rehabilitator  for 
placement  within  the  180-day 
timeframe  in  which  the  rehabilitator  is 
authorized  to  possess  the  bird,  unless 
the  issuing  office  authorizes  you  to 
retain  the  bird  for  longer  than  180  days. 

(v)  Upon  coordination  with  the 
rehabilitator,  you  must  release  all 
releaseable  raptors  to  the  wild  or  return 
them  to  the  rehabilitator  for  release 
within  the  180-day  timeframe  in  which 
the  rehabilitator  is  authorized  to  possess 
the  birds,  unless  the  issuing  office 
authorizes  you  to  retain  and  condition 

a  bird  for  longer  than  180  days,  or 
unless  the  rehabilitator  transfers  the 
bird  to  you  to  hold  under  your  falconry 
permit. 

(11)  Using  a  falconry  bird  in 
abatement  activities. 

(i)  If  you  are  a  Master  Falconer,  you 
may  conduct  abatement  activities  with  a 
bird  or  birds  you  possess  for  falconry,  if 
you  have  a  Special  Purpose  Abatement 
permit.  If  you  are  a  General  Falconer, 
you  may  conduct  abatement  activities 
only  as  a  subpermittee  of  the  holder  of 
the  abatement  permit. 

(ii)  You  may  receive  payment  for 
providing  abatement  services  if  you 
have  a  Special  Purpose  Abatement 
permit. 

(12)  Feathers  that  a  falconry  bird  or 
birds  molts. 

(i)  For  imping  (replacing  a  damaged 
feather  with  a  molted  feather),  you  may 
possess  flight  feathers  for  each  species 
of  raptor  you  possess  or  previously  held 
for  as  long  as  you  have  a  valid  falconry 
permit.  You  may  receive  feathers  for 
imping  from  other  permitted  falconers, 
wildlife  rehabilitators,  or  propagators  in 
the  United  States,  and  you  may  give 
feathers  to  them.  You  may  not  buy,  sell, 
or  barter  such  feathers. 

(ii)  You  may  donate  feathers  from  a 
falconry  bird,  except  golden  eagle 
feathers,  to  any  person  or  institution 
with  a  valid  permit  to  have  them,  or  to 
anyone  exempt  from  the  permit 
requirement  under  §  21.12. 
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(iii)  Except  for  primary  or  secondary 
flight  feathers  or  retrices  from  a  golden 
eagle,  you  are  not  required  to  gather 
feathers  that  are  molted  or  otherwise 
lost  by  a  falconry  bird.  You  may  leave 
the  feathers  where  they  fall,  store  them 
for  imping,  or  destroy  them.  However, 
you  must  collect  molted  flight  feathers 
and  retrices  from  a  golden  eagle.  If  you 
choose  not  to  keep  them  for  imping,  you 
must  send  them  to  the  National  Eagle 
Repository. 

(iv)  We  request  that  you  send  all 
feathers  (including  body  feathers)  that 
you  collect  from  any  falconry  golden 
eagle  and  that  you  do  not  need  for 
imping,  to  the  National  Eagle  Repository 
at  the  following  address:  U.S.  Fish  and 
Wildlife  Service,  National  Eagle 
Repository,  Rocky  Mountain  Arsenal, 
Building  128,  Commerce  City,  Colorado 
80022.  The  telephone  number  at  the 
Repository  is  303-287-2110. 

(v)  If  your  permit  expires  or  is 
revoked,  you  must  donate  the  feathers  of 
any  species  of  falconry  raptor  except  a 
golden  eagle  to  any  person  or  any 
institution  exempt  from  the  permit 
requirement  under  §  21.12  or  authorized 
by  permit  to  acquire  and  possess  the 
feathers.  If  you  do  not  donate  the 
feathers,  you  must  burn,  bury,  or 
otherwise  destroy  them. 

(13)  Disposition  of  carcasses  of 
falconry  birds  that  die. 

(i)  You  must  send  the  entire  body  of 
a  golden  eagle  you  held  for  falconry, 
including  all  feathers,  talons,  and  other 
parts,  to  the  National  Eagle  Repository. 

(ii)  You  may  donate  the  body  or 
feathers  of  any  other  species  of  falconry 
raptor  to  any  person  or  institution 
exempt  under  §  21.12  or  authorized  by 
permit  to  acquire  and  possess  such  parts 
or  feathers. 

(iii)  If  the  bird  was  banded  or 
microchipped  prior  to  its  death,  you 
may  keep  the  body  of  any  falconry 
raptor  except  that  of  a  golden  eagle.  You 
may  keep  the  body  so  that  the  feathers 
are  available  for  imping,  or  you  may 
have  the  body  mounted  by  a 
taxidermist.  You  may  use  the  mount  in 
giving  conservation  education  programs. 
If  the  bird  was  banded,  you  must  leave 
the  band  on  the  body.  If  the  bird  has  an 
implanted  microchip,  you  must  leave 
the  microchip  in  place. 

(iv)  If  you  do  not  wish  to  donate  the 
bird  body  or  feathers  or  keep  it  yourself, 
you  must  burn,  bury,  or  otherwise 
destroy  it  or  them  within  10  days  of  the 
death  of  the  bird  or  after  final 
examination  by  a  veterinarian  to 
determine  cause  of  death.  Carcasses  of 
euthanized  raptors  could  pose  a  risk  of 
secondary  poisoning  of  eagles  and  other 
scavengers.  You  must  take  appropriate 
precautions  to  avoid  such  poisonings. 


(v)  If  you  do  not  donate  the  bird  body 
or  feathers  or  have  the  body  mounted  by 
a  taxidermist,  you  may  possess  the  flight 
feathers  for  as  long  as  you  have  a  valid 
falconry  permit.  However,  you  may  not 
buy,  sell,  or  barter  the  feathers.  You 
must  keep  the  paperwork  documenting 
your  acquisition  of  the  bird. 

(14)  Visitors  practicing  falconry  in  the 
United  States. 

(i)  A  visitor  to  the  United  States  may 
qualify  for  a  temporary  falconry  permit 
appropriate  for  his  or  her  experience. 

(A)  The  permit  may  be  valid  for  any 
period  specified  by  the  State,  tribe,  or 
territory. 

(B)  To  demonstrate  knowledge  of  U.S. 
falconry  laws  and  regulations,  the 
visitor  must  correctly  answer  at  least  80 
percent  of  the  questions  on  the 
supervised  examination  for  falconers 
administered  by  the  tribe,  State,  or 
territory  from  which  he  or  she  wishes  to 
obtain  a  temporary  falconry  permit.  If 
the  visitor  passes  the  test,  the  tribe, 

State,  or  territory  will  decide  for  what 
level  of  temporary  permit  the  person  is 
qualified.  The  decision  should  be  based 
on  the  individual’s  documentation  of 
his  or  her  experience. 

(C)  If  you  hold  a  temporary  falconry 
permit,  you  may  possess  raptors  for 
falconry  if  you  have  approved  falconry 
facilities. 

(D)  A  holder  of  a  temporary  falconry 
permit  may  fly  raptors  held  for  falconry 
by  a  permitted  falconer. 

(E)  A  holder  of  a  temporary  falconry 
permit  may  not  take  a  bird  from  the 
wild  to  use  in  falconry. 

(ii)  For  the  duration  of  a  permit  from 
a  State,  tribe,  or  territory,  a  visitor  may 
use  any  bird  for  falconry  that  he  or  she 
possess  legally  in  his  or  her  country  of 
residence  for  that  purpose,  provided 
that  import  of  that  species  to  the  United 
States  is  not  prohibited,  and  provided 
that  he  or  she  has  met  all  permitting 
requirements  of  his  or  her  country  of 
residence. 

(A)  A  visitor  must  comply  with  the 
provisions  in  this  section,  those  of  the 
State,  tribe  or  territory  where  he  or  she 
wishes  to  conduct  falconry,  and  all 
States  through  which  he  or  she  will 
travel  with  the  bird. 

(B)  The  visitor  may  transport 
registered  raptors.  He  or  she  may  need 
one  or  more  additional  permits  to  bring 
a  raptor  into  the  United  States  or  to 
return  home  with  it  (see  50  CFR  part  14 
(importation,  exportation,  and 
transportation  of  wildlife),  part  15  (Wild 
Bird  Conservation  Act),  part  17 
(endangered  and  threatened  species), 
part  21  (migratory  bird  import  and 
export  permits),  and  part  23 
(endangered  species  convention)). 


(C)  Unless  the  visitor  has  the 
necessary  permit(s)  to  bring  a  raptor  into 
the  United  States  and  leave  it  here,  he 
or  she  must  take  raptors  brought  into  the 
country  for  falconry  out  of  the  country 
when  he  or  she  leaves.  If  a  raptor 
brought  into  the  United  States  dies  or  is 
lost  while  in  this  country,  the  visitor 
must  document  the  loss  before  leaving 
the  United  States  by  reporting  the  loss 
to  the  State,  tribal,  or  territorial  agency 
that  governs  falconry'  where  the  bird 
was  lost. 

(D)  When  flown  free,  any  bird  brought 
to  this  country  temporarily  must  have 
two  attached  radio  transmitters  that  will 
allow  the  falconer  to  locate  it. 

(E  )There  also  may  be  tribal  or  State 
restrictions  on  nonresidents  practicing 
falconry  or  importing  a  raptor  or  raptors 
held  for  falconry. 

(15)  Taking  falconry  raptors  to 
another  country  to  use  in  falconry 
activities.  A  permit  issued  under  this 
section  authorizes  you  to  export  and 
then  import  raptors  you  legally  possess 
for  falconry  to  another  country  to  use  in 
falconry  without  an  additional 
migratory  bird  import/export  permit 
issued  under  §  21.21. 

(i)  You  must  meet  any  requirements 
in  50  CFR  14  subpart  B. 

(ii)  You  may  need  one  or  more 
additional  permits  to  take  a  bird  from 
the  United  States  or  to  return  home  with 
it  (see  50  CFR  part  15  (Wild  Bird 
Conservation  Act),  part  17  (endangered 
and  threatened  species),  and  part  23 
(endangered  species  convention)). 

(iii)  Unless  you  have  the  necessary 
permit(s)  to  permanently  export  a  raptor 
from  the  United  States,  you  must  bring 
any  raptor  you  take  out  of  the  country 
for  falconry  back  to  the  United  States 
when  you  return.  Each  raptor  must  be 
covered  by  a  CITES  certificate  of 
ownership  issued  under  part  23  of  this 
chapter.  You  must  have  full 
documentation  of  the  lawful  origin  of 
each  raptor  (a  copy  of  a  propagation 
report  with  band  number  or  a  3-1 86A 
report),  and  each  must  be  identifiable 
with  a  seamless  band  or  a  permanent, 
nonreusable,  numbered  Fish  and 
Wildlife  Service  leg  band  issued  by  the 
Service  or  an  implanted  microchip  for 
identification. 

(iv)  If  the  raptor  dies  or  is  lost,  you  are 
not  required  to  bring  it  back  but  must 
report  the  loss  immediately  upon  your 
return  to  the  United  States  in  the 
manner  required  by  the  falconry 
regulations  of  your  State,  and  any 
conditions  on  your  CITES  certificate. 

(16)  Permission  to  capture,  fly,  or 
release  a  falconry  bird  at  any  location. 
You  do  not  need  special  or  written 
permission  for  any  of  these  activities  on 
public  lands  if  it  is  authorized. 
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However,  you  must  comply  with  all 
applicable  Federal,  State,  tribal,  or 
territorial  laws  regarding  falconry 
activities,  including  hunting.  Your 
falconry  permit  does  not  authorize  you 
to  capture  or  release  raptors  or  practice 
falconry  on  public  lands  if  it  is 
prohibited  on  those  lands,  or  on  private 
property,  without  permission  from  the 
landowner  or  custodian. 

(17)  Practicing  falconry  in  the  vicinity 
of  a  Federally  listed  threatened  or 
endangered  animal  species.  In 
practicing  falconry  you  must  ensure  that 
your  activities  do  not  cause  the  take  of 
Federally  listed  threatened  or 


endangered  wildlife.  “Take”  under  the 
Endangered  Species  Act  means  “to 
harass,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture,  or  collect  or  attempt  to 
engage  in  any  such  conduct” 
(Endangered  Species  Act  §  3(18)). 
Within  this  definition,  “harass”  means 
any  act  that  may  injure  wildlife  by 
disrupting  normal  behavior,  including 
breeding,  feeding,  or  sheltering,  and 
harm”  means  an  act  that  actually  kills 
or  injures  wildlife  (50  CFR  17.3).  To 
obtain  information  about  threatened  or 
endangered  species  that  may  occur  in 
your  State  or  on  tribal  lands  where  you 
wish  to  practice  falconry,  contact  your 


State,  tribal,  or  territorial  agency  that 
regulates  falconry.  You  can  contact  your 
State  Fish  and  Wildlife  Service  office  for 
information  on  Federally-listed  species. 

(18)  Trapping  a  bird  for  use  in 
falconry  in  areas  used  by  the  northern 
aplomado  falcon.  Capture  of  a  northern 
aplomado  falcon  ( Falco  femoralis 
septentrionalis )  is  not  authorized 
because  it  is  a  violation  of  the 
Endangered  Species  Act.  To  avoid 
trapping  northern  aplomado  falcons, 
you  must  comply  with  the  following 
conditions  when  trapping  a  bird  for  use 
in  falconry  in  the  following  counties. 


If  you  trap  in 

You  may  trap  a  bird  for  falconry  in  the  following  counties  if  you  comply  with  the  conditions 

below. 

(i)  Arizona, 

Cochise,  Graham,  Pima,  Pinal,  or  Santa  Cruz. 

(ii)  New  Mexico, 

Doa  Ana,  Eddy,  Grant,  Hidalgo,  Lea,  Luna,  Otero,  Sierra,  or  Socorro. 

(iii)  Texas, 

Aransas,  Brewster,  Brooks,  Calhoun,  Cameron,  Culberson,  Duval,  Ector,  El  Paso,  Hidalgo, 
Hudspeth,  Jackson,  Jeff  Davis,  Kenedy,  Kinney,  Kleberg,  Matagorda,  Maverick,  Midland, 
Nueces,  Pecos,  Presidio,  Reeves,  Refugio,  San  Patricio,  Starr,  Terrell,  Val  Verde,  Victoria, 
Webb,  Willacy,  or  Zapata. 

(iv)  If  you  are  an  Apprentice  Falconer, 
you  must  be  accompanied  by  a  General 
or  Master  Falconer  when  trapping  in 
one  of  these  counties. 

(v)  You  may  not  begin  trapping  if  you 
observe  a  northern  aplomado  falcon  in 
the  vicinity  of  your  intended  trapping 
effort. 

(vi)  You  must  suspend  trapping  if  a 
northern  aplomado  falcon  arrives  in  the 
vicinity  of  your  trapping  effort. 

(19)  Prey  item  killed  by  a  falconry  bird 
without  your  intent,  including  an 
animal  taken  outside  of  a  regular 
hunting  season. 

(i)  You  may  allow  your  falconry  bird 
to  feed  on  the  animal,  but  you  may  not 
take  the  animal  into  your  possession. 

(ii)  You  must  report  take  of  any 
federally  listed  threatened  or 
endangered  species  to  our  Ecological 
Services  Field  Office  for  the  location  in 
which  the  take  occurred. 

(20)  Take  of  bird  species  for  which  a 
depredation  order  is  in  place.  With  a 
falconry  bird,  you  may  take  any  species 
listed  in  parts  21.43,  44,  45,  or  46  of  this 
subchapter  at  any  time  in  accordance 
with  the  conditions  of  the  applicable 
depredation  order,  as  long  as  you  are 
not  paid  for  doing  so. 

(21)  Transfer  of  falconry  raptors  if  a 
permittee  dies.  A  surviving  spouse, 
executor,  administrator,  or  other  legal 
representative  of  a  deceased  falconry 
permittee  may  transfer  any  bird  held  by 
the  permittee  to  another  authorized 
permittee  within  90  days  of  the  death  of 
the  falconry  permittee.  After  90  days, 
disposition  of  a  bird  held  under  the 


permit  is  at  the  discretion  of  the 
authority  that  issued  it. 

(g)  Applying  for  a  falconry  permit.  If 
you  apply  for  a  falconry  permit,  you 
must  include  the  following  information 
plus  any  other  information  required  by 
your  State,  tribe,  or  territory. 

(1)  The  completed  application  form 
from  your  State,  tribal,  or  territorial 
agency  that  regulates  falconry  permits. 

(2)  Proof  that  you  have  passed  the 
falconry  test  administered  by  the  State, 
tribe,  or  territory  where  you  maintain 
your  legal  residence,  or  proof  that  you 
have  previously  held  a  falconry  permit 
at  the  level  you  seek. 

(3)  For  an  Apprentice  permit,  you 
must  provide  the  following: 

(i)  A  letter  from  a  General  or  Master 
Falconer  stating  that  he  or  she  has 
agreed  to  assist  you  in  learning  about 
the  husbandry  and  training  of  raptors 
held  for  falconry  and  about  relevant 
wildlife  laws  and  regulations,  and  in 
deciding  what  species  of  raptor  is 
appropriate  for  you  to  possess  while  an 
Apprentice. 

(ii)  An  original,  signed  certification 
that  you  are  particularly  familiar  with  § 
10.13  of  this  subchapter,  the  list  of 
migratory  bird  species  to  which  the 
Migratory  Bird  Treaty  Act  applies;  part 
13  of  this  subchapter,  general  permit 
regulations;  part  21  of  this  subchapter, 
migratory  bird  permits;  and  part  22  of 
this  subchapter,  eagle  permits.  The 
certification  can  be  incorporated  into 
tribal  and  State  application  forms,  and 
must  be  worded  as  follows: 


I  certify  that  1  have  read  and  am 
familiar  with  the  regulations  in  title  50, 
part  13,  of  the  Code  of  Federal 
Regulations  and  the  other  applicable 
parts  in  subchapter  B  of  chapter  I  of  title 
50,  and  that  the  information  I  have 
submitted  is  complete  and  accurate  to 
the  best  of  my  knowledge  and  belief.  I 
understand  that  any  false  statement 
herein  may  subject  me  to  the  criminal 
penalties  of  18  U.S.C.  1001. 

(4)  For  an  Apprentice  or  General 
Falconry  permit,  a  parent  or  legal 
guardian  must  co-sign  your  application 
if  you  are  under  18. 

(5)  For  a  General  Falconer  permit: 

(i)  Information  documenting  your 
experience  maintaining  falconry  raptors, 
including  a  summary  of  what  species 
you  held  as  an  Apprentice  Falconer  and 
how  long  you  possessed  each  bird,  and 

(ii)  A  letter  from  a  General  Falconer 
or  Master  Falconer  (preferably  your 
sponsor)  attesting  that  you  have 
practiced  falconry  with  raptor(s)  taken 
from  the  wild  at  the  Apprentice 
Falconer  level  for  at  least  2  years, 
including  maintaining,  training,  flying, 
and  hunting  the  raptor(s)  for  an  average 
of  6  months  per  year,  with  at  least  4 
months  in  each  year. 

(6)  For  a  Master  Falconer  permit,  you 
must  attest  that  you  have  practiced 
falconry  at  the  General  Falconer  level 
for  at  least  5  years. 

(h)  Updating  a  falconry  permit  after  a 
move.  If  you  move  to  a  new  State  or 
outside  the  jurisdiction  of  your  tribe  or 
territory  and  take  falconry  birds  with 
you,  within  30  days  you  must  inform 
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both  your  former  State,  tribe,  or  territory 
and  the  permitting  authority  for  your 
new  place  of  residence  of  your  address 
change.  To  obtain  a  new  falconry 
permit,  you  must  follow  the  permit 
application  procedures  of  the  authority 
under  which  you  wish  to  acquire  a  new 
permit.  You  may  keep  falconry  birds 
you  hold  while  you  apply  for  a  new 
falconry  permit.  However,  the  State, 
tribe,  or  territory  into  which  you  move 
may  place  restrictions  on  your 
possession  of  falconry  birds  until  you 
meet  the  residency  requirements  there. 

(i)  Restoration  of  revoked  permits. 
Upon  request  of  the  person  whose 
permit  has  been  revoked,  the  State, 
tribe,  or  territory  may  restore  the 
person’s  falconry  permit  at  the  end  of 
the  revocation  period. 

(j)  Information  collection 
requirements.  The  information 
collection  required  for  falconry 
applications  and  for  falconry  bird 
disposition  on  FWS  Form  3-186A  is 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  1018- 
0022.  The  information  is  necessary  to 
determine  take  of  raptors  from  the  wild 
for  falconry. 

(k)  Database  required  of  States,  tribes, 
and  territories.  Each  State,  tribe,  or 
territory  that  permits  falconry  must 
maintain  information  in  a  database.  The 
information  will  enable  enforcement  of 
this  section. 

(l)  The  State,  tribal,  or  territorial 
database  must  be  compatible  with  the 
database  that  we  maintain.  The  State, 
tribal,  or  territorial  database  must 
contain  the  following  information: 

(1)  The  current  address  of  each  person 
with  a  falconry  permit. 

(ii)  The  classification  of  each  person 
with  a  falconry  permit  -  Apprentice 
Falconer,  General  Falconer,  or  Master 
Falconer. 

(iii)  The  address  of  the  falconry 
facilities  of  each  person  with  a  falconry 
permit. 

(iv)  The  Federal  falconry  identifier 
number  assigned  via  the  3-1 86A  system 
to  each  person  with  a  falconry  permit. 

(v)  Whether  each  permittee  is 
authorized  to  possess  eagles. 

(vi)  Information  on  the  status  of  each 
person’s  permit:  whether  it  is  active, 
suspended, or  revoked. 

(2)  Information  on  each  permit 
granted,  including  changes  in  status 
from  Apprentice  Falconer  to  General 
Falconer  or  General  Falconer  to  Master 
Falconer,  and  moves  of  falconers  or 
their  facilities  must  be  entered  into  the 
State’s,  tribe’s,  or  territory’s  database 
within  30  days  of  the  granting  of  the 
permit  or  a  falconer’s  change  in  status. 
New  additions  to  the  State,  tribal,  or 


territorial  database  must  be  forwarded  to 
us  monthly. 

■  6.  Amend  §  21.31  by  revising 
paragraphs  (e)(3)  and  (e)(4)(h)  to  read  as 
follows: 

§  21 .31  Rehabilitation  permits.*  *  *  *  * 

(e)  *  *  * 

(3)  Subpermittees.  Except  as  provided 
by  paragraph  (f)(2)(h)  of  this  section, 
anyone  who  will  be  performing 
activities  that  require  permit 
authorization  under  paragraph  (b)(1)  of 
this  section  when  you  or  a  subpermittee 
are  not  present,  including  any 
individual  who  transports  birds  to  or 
from  your  facility  on  a  regular  basis, 
must  either  possess  a  Federal 
rehabilitation  permit  or  be  authorized  as 
your  subpermittee  by  being  named  in 
writing  to  your  issuing  Migratory  Bird 
Permit  Office.  This  does  not  apply  t& 
General  Falconers  or  Master  Falconers, 
who  may  assist  with  conditioning 
raptors  for  release  without  being  your 
subpermittee.  If  you  have  a  falconer 
assist  in  conditioning  a  rehabilitated 
raptor  for  release,  you  must  provide  the 
falconer  with  a  letter  or  form  that 
identifies  the  bird  and  explains  that  the 
falconer  is  assisting  in  rehabilitation  of 
the  raptor. 

(i)  Your  subpermittees  must  be  at  least 
18  years  of  age  and  possess  sufficient 
experience  to  tend  the  species  in  their 
care. 

(ii)  Your  subpermittees  who  are 
authorized  to  care  for  migratory  birds  at 
a  site  other  than  your  facility  must  have 
facilities  adequate  to  house  the  species 
in  their  care,  based  on  the  criteria  of 
paragraph  (e)(1)  of  this  section.  All  such 
facilities  except  those  of  a  falconer 
assisting  in  conditioning  raptors  for 
release  must  be  approved  by  the  issuing 
office. 

(iii)  As  the  prhnary  permittee,  you  are 
legally  responsible  for  ensuring  that 
your  subpermittees,  staff,  and 
volunteers  adhere  to  the  terms  of  your 
permit  when  conducting  migratory  bird 

rehabilitation  activities. 

(41  *  *  * 

(ii)  After  a  bird  is  rehabilitated  to  a 
condition  suitable  for  release  to  the 
wild,  you  must  release  it  to  suitable 
habitat  as  soon  as  seasonal  conditions 
allow,  except  that  you  may  transfer  a 
rehabilitated  wild  raptor  to  a  holder  of 
a  State,  tribal,  or  territorial  falconry 
permit  if  the  permit  holder  is  authorized 
to  hold  the  species  for  use  in  falconry. 
The  transfer  may  need  the  approval  of 
your  State,  tribe,  or  territory.  The 
falconer  must  complete  a  Form  3-186A 
reporting  the  transfer. 

(A)  You  may  not  retain  migratory 
birds  longer  than  180  days  without 
additional  authorization  from  your 


Regional  Migratory  Bird  Permit  Office.  If 
the  appropriate  season  for  release  is 
outside  the  180-day  timeframe,  you 
must  seek  authorization  from  your  Fish 
and  Wildlife  Service  Regional  Migratory 
Bird  Permit  Office  to  possess  the  bird 
until  the  appropriate  season. 

(B)  Before  releasing  a  threatened  or 
endangered  migratory  bird,  you  must 
comply  with  any  requirements  for  the 
release  from  your  Fish  and  Wildlife 
Service  Regional  Migratory  Bird  Permit 
Office. 

***** 

PART  22— EAGLE  PERMITS 

■  7.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  668a;  16  U.S.C.  703- 
712;  16  U.S.C.  1531-1544. 

■  8.  Revise  §  22.24  to  read  as  follows: 

§  22.24  Permits  for  falconry  purposes. 

(a)  Use  of  golden  eagles  in  falconry.  If 
you  meet  the  conditions  outlined  in  § 
21.29  (c)(3)(iv)  of  this  part,  and  you 
have  a  permit  to  possess  a  golden  eagle 
(Aquila  chrysaetos)  from  your  State, 
tribe,  or  territory,  we  consider  your 
permit  sufficient  for  the  purposes  of  the 
Bald  and  Golden  Eagle  Protection  Act 
(16  U.S.C.  668-668d),  subject  to  the 
requirement  that  take  of  golden  eagles 
for  falconry  is  compatible  with  the 
preservation  of  the  golden  eagle. 

(b)  Transfer  of  golden  eagles  trapped 
by  government  employees  to  falconers. 

If  you  (the  falconer)  have  the  necessary 
permit(s)  from  your  State,  tribe,  or 
territory,  a  government  employee  who 
has  trapped  a  golden  eagle  under 
Federal,  State,  or  tribal  permit  authority 
may  transfer  the  bird  to  you  if  he  or  she 
cannot  release  the  eagle  in  an 
appropriate  location.  A  golden  eagle 
may  only  be  taken  from  a  livestock 
depredation  area  declared  by  USDA 
Wildlife  Services  or  a  State  governor. 
You  must  contact  USDA  Wildlife 
Services  or  the  appropriate  State  agency 
to  determine  if  a  livestock  depredation 
area  has  been  delineated. 

Dated:  July  2,  2008 


David  M.  Verhey 


Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  OCTOBER  8, 
2008 


AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Allowing  Bar-Type  Cut  Turkey 
Operations  to  Use  J-Type 
Cut  Maximum  Line  Speeds; 
published  9-8-08 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticide  Tolerances: 
Cymoxanil;  published  10-8- 
08 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Implantation  or  Injectable 
Dosage  Form  New  Animal 
Drugs: 

Ceftiofur  Crystalline  Free 
Acid;  published  10-8-08 
Tulathromycin;  published  10- 

8-08 

New  Animal  Drugs  for  Use  in 
Animal  Feeds; 

Fenbendazole;  published  10- 

8-08 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Reporting  Amendments; 
published  10-8-08 

PERSONNEL  MANAGEMENT 
OFFICE 

Federal  Employees  Group  Life 
Insurance  Federal 
Acquisition  Regulation; 

Board  of  Contract  Appeals; 
published  10-8-08 
Federal  Employees  Health 
Benefits  Acquisition 
Regulation: 

Board  of  Contract  Appeals; 
published  10-8-08 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  Directives: 

EADS  SOCATA  Model  TBM 
700  Airplanes;  published 

9-18-08 

Turbomeca  S.A.  Arrius  2B1, 
2B1  A,  2B2,  and  2K1 
Turboshaft  Engines; 
published  9-23-08 


Amendments  of  Class  E 
Airspace: 

Black  River  Falls,  Wl; 
published  10-8-08 
Establishment  of  Class  E 
Airspace: 

Lexington,  OK;  published 

10-8-08 

VETERANS  AFFAIRS 
DEPARTMENT 

Dental  Care: 

Provision  of  One-Time 
Outpatient  Dental  Care  for 
Certain  Veterans; 
published  10-8-08 
Grants  to  States  for 
Construction  and  Acquisition 
of  State  Home  Facilities; 
published  10-8-08 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Interconnection  of  Distributed 
Resources;  comments  due 
by  10-14-08;  published  8- 

13- 08  [FR  E8-18800] 
COMMERCE  DEPARTMENT 
Foreign-Trade  Zones  Board 
Applications  for  Subzones: 

Foreign  Trade  Zone  77  - 
Memphis,  TN;  Black  and 
Decker  Corp.,  etc.; 
comments  due  by  10-14- 
08;  published  8-14-08  [FR 
E8-18849] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fisheries  in  the  Western 
Pacific: 

Pelagic  Fisheries;  Squid  Jig 
Fisheries;  comments  due 
by  10-14-08;  published  8- 
28-08  [FR  E8-20004] 
Fisheries  in  Western  Pacific: 
Crustacean  Fisheries; 
Deepwater  Shrimp; 
comments  due  by  10-14- 
08;  published  8-14-08  [FR 
E8- 18854] 

Interagency  Cooperation  under 
the  Endangered  Species 
Act;  comments  due  by  10- 

14- 08;  published  9-12-08 
[FR  E8-21414] 

DEFENSE  DEPARTMENT 
Defense  Acquisition 
Regulations  System 
Defense  Federal  Acquisition 
Regulation  Supplement: 
Competition  Requirements 
for  Purchases  from 
.  Federal  Prison  Industries 
(DFARS  Case  2008- 
D015);  comments  due  by 


10-14-08;  published  8-12- 
08  [FR  E8-18506] 
U.S.-International  Atomic 
Energy  Agency  Additional 
Protocol;  comments  due 
by  10-17-08;  published  8- 
18-08  [FR  E8-19097] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Approval  and  Promulgation  of 
Air  Quality  Implementation 
Plans: 

Louisiana;  comments  due  by 
10-16-08;  published  9-16- 
08  [FR  E8-21196] 

Michigan;  PSD  Regulations; 
comments  due  by  10-16- 
08;  published  9-16-08  [FR 
E8-21620] 

Approval  and  Promulgation  of 
Implementation  Plans  and 
Operating  Permits  Program: 
Missouri;  comments  due  by 
10-15-08;  published  9-15- 
08  [FR  E8-21183] 

Approval  and  Promulgation  of 
Implementation  Plans: 
Alabama;  Volatile  Organic 
Compounds  and  Open 
Burning;  comments  due 
by  10-15-08;  published  9- 

15-08  [FR  E8-21312] 
Florida;  Removal  of 
Gasoline  Vapor  Recovery 
From  Southeast  Florida 
Areas;  comments  due  by 
10-16-08;  published  9-16- 
08  [FR  E8-21303] 
Environmental  Statements; 
Notice  of  Intent: 

Coastal  Nonpoint  Pollution 
Control  Programs;  States 
and  Territories — 

Florida  and  South 
Carolina;  Open  for 
comments  until  further 
notice;  published  2-11- 
08  [FR  08-00596] 
Flubendiamide;  Pesticide 
Tolerances;  comments  due 
by  10-14-08;  published  8- 
13-08  [FR  E8-18324] 

National  Oil  and  Hazardous 
Substances  Pollution 
Contingency  Plan;  National 
Priorities  List;  comments 
due  by  10-15-08;  published 

9-15-08  [FR  E8-21306] 
Pesticide  Tolerances: 
Tebuconazole;  comments 
due  by  10-14-08; 
published  8-13-08  [FR  E8- 
18625] 

Tribenuron  Methyl; 
comments  due  by  10-14- 
08;  published  8-13-08  [FR 
E8-18189] 

Revision  of  Source  Category 
List  for  Standards  Under 
Section  112(k)  of  the  Clean 
Air  Act,  etc.: 

Ferroalloys  Production 
Facilities;  comments  due 


by  10-15-08;  published  9- 
15-08  [FR  E8-21509] 
Thifensulfuron  Methyl; 

Pesticide  Tolerances; 
comments  due  by  10-14-08; 
published  8-13-08  [FR  E8- 
18457] 

Underground  Storage  Tank 
Program: 

Approved  State  Program  for 
Hawaii;  comments  due  by 

10-17-08;  published  9-17- 
08  [FR  E8-21497] 
Withdrawals  of  Federal 
Antidegradation  Policy: 

All  Waters  of  the  United 
States  within  the 
Commonwealth  of 
Pennsylvania;  comments 
due  by  10-15-08; 
published  9-15-08  [FR  E8- 
21464] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  Broadcasting 
Services: 

Atlantic  City,  NJ;  comments 
due  by  10-14-08; 
published  9-12-08  [FR  E8- 
21206] 

Bryan,  TX;  comments  due 
by  10-14-08;  published  9- 

12- 08  [FR  E8-2121 1] 
FEDERAL  TRADE 
COMMISSION 
Prohibitions  on  Market 

Manipulation  and  False 
Information  in  Subtitle  B  of 
Title  VIII  of  the  Energy 
Independence  and  Security 
Act  (of  2007);  comments 
due  by  10-17-08;  published 
9-16-08  [FR  E8-21605] 
GENERAL  SERVICES 
ADMINISTRATION 
General  Services  Acquisition 
Regulation: 

GSAR  Case  2008G515; 
Rewrite  of  GSAR  Part 
549,  Termination  of 
Contracts;  comments  due 
by  10-14-08;  published  8- 

13- 08  [FR  E8- 18722] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

General  and  Plastic  Surgery 
Devices: 

Reclassification  of  the 
Absorbable  Hemostatic 
Device;  Reopening  of 
Comment  Period; 
comments  due  by  10-14- 
08;  published  9-11-08  [FR 
E8-21200] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Safety  Zone;  Captain  of  the 
Port  Zone  Jacksonville; 
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Offshore  Cape  Canaveral, 

FL;  comments  due  by  10- 
17-08;  published  8-18-08 
[FR  E8- 18996] 

Safety  Zones: 

Fireworks  Display,  Potomac 
River,  National  Harbor, 

MD;  comments  due  by 
10-16-08;  published  9-16- 
08  [FR  E8-21551] 

St.  Croix  Coral  Reef  Swim, 
Buck  Island  Channel, 

USVI;  comments  due  by 
10-16-08:  published  9-16- 
08  [FR  E8-21555] 
HOMELAND  SECURITY 
DEPARTMENT 
Federal  Emergency 
Management  Agency 
Proposed  Flood  Elevation 
Determinations;  comments 
due  by  10-14-08;  published 

7-14-08  [FR  E8-15982] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  Access  to  HUD 
Records  under  the  Freedom 
of  Information  Act  and 
Production  of  Material  or 
Provision  of  Testimony  by 
HUD  Employees: 

Revisions  to  Policies  and 
Practices  regarding 
Subpoenas  and  Other 
Demands  for  Testimony; 
comments  due  by  10-14- 
08;  published  8-12-08  [FR 
E8-18282] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  Threatened 
Wildlife  and  Plants: 

Frosted  Flatwoods 
Salamander  and 
Reticulated  Flat; 
comments  due  by  10-14- 
08;  published  8-13-08  [FR 
E8-17894] 

Endangered  and  Threatened 
Wildlife  and  Plants; 

Proposed  Endangered 
Status: 

Reticulated  Flatwoods 
Salamander;  Proposed 
Designation  of  Critical 
Habitat  for  Frosted 
Flatwoods  Salamander 
and  Reticulated  Flatwoods 
Salamander;  comments 
due  by  10-14-08; 
published  9-18-08  [FR  E8- 
21878] 

Interagency  Cooperation  under 
the  Endangered  Species 
Act;  comments  due  by  10- 
14-08;  published  9-12-08 
[FR  E8-21414] 

LABOR  DEPARTMENT 
Veterans  Employment  and 
Training  Service 
Priority  of  Service  for  Covered 
Persons;  comments  due  by 


10-14-08;  published  8-15-08 
[FR  E8-18869] 

NUCLEAR  REGULATORY 
COMMISSION 

When  Licensees  Depart  From 
a  License  Condition  or 
Technical  Specification  in  an 
Emergency;  Clarified 
Requirements;  comments 
due  by  10-14-08;  published 

8-15-08  [FR  E8-18918] 
POSTAL  REGULATORY 
COMMISSION 
Periodic  Reporting  Rules; 
comments  due  by  10-16-08; 
published  9-15-08  [FR  E8- 
21060] 

SOCIAL  SECURITY 
ADMINISTRATION 

Revised  Medical  Criteria  for 
Evaluating  Hearing  Loss; 
comments  due  by  10-14-08; 
published  8-13-08  [FR  E8- 
18718] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  Directives: 

Airbus  Model  A300-600 
Airplanes;  comments  due 
by  10-17-08;  published  9- 
17-08  [FR  E8-21724] 
Airbus  Model  A330 
Airplanes,  and  Model 
A340  200  and  A340-300 
Series  Airplanes; 
comments  due  by  10-17- 
08;  published  9-17-08  [FR 
E8-21727] 

Boeing  Model  777 
Airplanes;  comments  due 
by  10-14-08;  published  8- 
29-08  [FR  E8-20087] 
Bombardier-Rotax  GmbH 
914  F  Series 
Reciprocating  Engines; 
comments  due  by  10-14- 
08;  published  9-12-08  [FR 
E8-21282] 

Bombardier  Model  CL  600 
2B19  (Regional  Jet  Series 
100  &  440)  Airplanes; 
comments  due  by  10-17- 
08;  published  9-17-08  [FR 
E8-21730] 

Diamond  Aircraft  Industries 
GmbH  Model  DA  42 
Airplanes;  comments  due 
by  10-17-08;  published  9- 
17-08  [FR  E8-21701] 
McDonnell  Douglas  Model 
DC-9-30,  DC-9-40,  and 
DC-9-50  Series  Airplanes 
et  al.;  comments  due  by 
10-14-08;  published  8-29- 
08  [FR  E8-20082] 

Pilatus  Aircraft  Ltd.  Model 
PC  6  Series  Airplanes; 
comments  due  by  10-17- 
08;  published  9-17-08  [FR 
E8-21691] 


PZL  Swidnik  S.  A.  Model 
W-3A  Helicopters; 
comments  due  by  10-14- 
08;  published  8-15-08  [FR 
E8-18805] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Federal  Motor  Vehicle  Safety 
Standards: 

Lamps,  Reflective  Devices, 
and  Associated 
Equipment;  comments  due 
by  10-14-08;  published  8- 
28-08  [FR  E8-19837] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Determining  the  Amount  of 
Taxes  Paid  for  Purposes  of 
Section  901;  comments  due 
by  10-14-08;  published  7- 

16- 08  [FR  E8-16331] 
Employer  Comparable 

Contributions  to  Health 
Savings  Accounts  and 
Requirement  of  Return  for 
Filing  of  the  Excise  Tax; 
comments  due  by  10-14-08; 
published  7-16-08  [FR  E8- 
16175] 

Postponement  of  Certain  Tax- 
related  Deadlines  by 
Reason  of  Presidential^ 
Declared  Disaster  or 
Terroristic  or  Military 
Actions;  comments  due  by 
10-14-08;  published  7-15-08 
[FR  E8-15939] 

TREASURY  DEPARTMENT 
Terrorism  Risk  Insurance 
Program;  Recoupment 
Provisions;  comments  due 
by  10-17-08;  published  9- 

17- 08  [FR  E8-21699] 
Terrorism  Risk  Insurance 

Program;  Terrorism  Risk 
Insurance  Program 
Reauthorization  Act 
Implementation;  comments 
due  by  10-16-08;  published 

9-16-08  [FR  E8-21578] 
TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 
Proposed  Establishment  of  the 
Happy  Canyon  of  Santa 
Barbara  Viticultural  Area 
(2007R-3*11P);  comments 
due  by  10-14-08;  published 
8-12-08  [FR  E8-18536] 
Proposed  Establishment  of  the 
Lake  Chelan  Viticultural 
Area  (2007R-103P); 
comments  due  by  10-14-08; 
published  8-12-08  [FR  E8- 
18534] 

Proposed  Establishment  of  the 
Upper  Mississippi  River 
Valley  Viticultural  Area 
(2007R-055P);  comments 
due  by  10-14-08;  published 
8-12-08  [FR  E8-18535] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  archives,  gov/federal- 
register/la  ws.  html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law”  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www. gpoaccess.gov/pla  ws/ 
index.html.  Some  laws  may 
not  yet  be  available. 

H.R.  3986/P. L.  110-338 

John  F.  Kennedy  Center 
Reauthorization  Act  of  2008 
(Oct.  3,  2008;  122  Stat.  3731) 
S.  1 760/P.  L.  110-339 
Healthy  Start  Reauthorization 
Act  of  2007  (Oct.  3,  2008; 

122  Stat.  3733) 

S.  21 35/P. L.  110-340 
Child  Soldiers  Accountability 
Act  of  2008  (Oct.  3,  2008; 

122  Stat.  3735) 

S.J.  Res.  35/P.L.  110-341 
To  amend  Public  Law  108-331 
to  provide  for  the  construction 
and  related  activities  in 
support  of  the  Very  Energetic 
Radiation  Imaging  Telescope 
Array  System  (VERITAS) 
project  in  Arizona..  (Oct.  3, 
2008;  122  Stat.  3738) 

S.J.  Res.  45/P.L.  110-342 
Expressing  the  consent  and 
approval  of  Congress  to  an 
interstate  compact  regarding 
water  resources  in  the  Great 
Lakes-St.  Lawrence  River 
Basin.  (Oct.  3,  2008;  122  Stat. 
3739) 

H.R.  1 424/P. L.  110-343 

To  provide  authority  for  the 
Federal  Government  to 
purchase  and  insure  certain 
types  of  troubled  assets  for 
the  purposes  of  providing 
stability  to  and  preventing 
disruption  in  the  economy  and 
financial  system  and  protecting 
taxpayers,  to  amend  the 
Internal  Revenue  Code  of 
1986  to  provide  incentives  for 
energy  production  and 
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conservation,  to  extend  certain 
expiring  provisions,  to  provide 
individual  income  tax  relief, 
and  for  other  purposes.  (Oct. 
3,  2008;  122  Stat.  3765) 

Last  List  October  6,  2008 
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